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IN   MEMORIAM 


SuPREMK  Court  of  the  State  of  Louisiana,) 

Monday,  May  8, 1882.     f 

The  Court  was  d aly  opened^  pnrsuaut  to  a^jonrnmeDt.  Present  their 
Honors :  Edward  Bermudez,  Chief  Justice,  and  Felix  P.  Poch£, 
Robert  B.  Todd,  Charles  £.  Fenner,  Associate  Justices.  Absent : 
William  M.  Levy,  Associate  Justice. 

And,  hereupon,  Robert  H.  Marr,  Esq.,  on  behalf  of  James  B. 
Egan,  Attorney  General  of  the  State  of  Louisiana,  temporarily  absent 
from  the  City  of  New  Orleans,  in  terms  appropriate  to  the  oc^^asion  and 
eulogistic  of  the  deceased,  reminded  the  Court  of  the  death  of  William 
Brainerd  Spencer,  formerly  one  of  the  Justices  of  this  Court,  and 
having  read  to  the  Court  the  following  Resolutions  adopted  at  a  meeting 
of  members  of  the  Bar,  moved  that  the  resolutions  be  spread  on  the 
minutes,  and  that  the  Court  do  now  aiyonrn  out  of  respect  to  the 
memory  of  the  eminent  deceased. 

Whereas^  the  Bar  of  the  City  of  New  Orleans  has  been  informed  of 
the  death  of  Judge  W.  B.  Spencer  ;  and 

WhereoMy  it  is  proper  that  some  public  expression  should  be  made  of 
the  sorrow  given  by  so  great  and  heartfelt  a  loss ;  therefore,  it  is 

Buolved,  That  the  Bar  of  the  City  of  New  Orleans,  has  learned  with 
deep  regret  of  the  untimely  death  of  Judge  W,  B.  Spencer. 

Bewlvtd^  That  by  his  great  ability  as  a  lawyer,  by  his  wise  and 
enlightened  discharge  of  the  high  duties  of  an  Associate  Justice  of  the 
Supreme  Court,  he  has  deservedly  earned  the  respect,  esteem  and 
admiration  of  the  State  and  of  the  Bar,  of  which  he  was  so  distinguished 
a  member. 

Begolvedf  That  viewing  his  loss  from  a  public  point  of  view,  it  may. 
well  be  said  to  be  indeed  a  calamity,  and  considering  it  from  a  private 
one,  as  the  loss  of  a  true  friend  and  a  high  minded  and  honorable 
associate,  without  fear  and  without  reproach. 

Resolved^  That  the  Attorney  General  be  requested  to  communicate 
these  Resolutions  to  the  Supreme  Court  of  the  State,  with  tlie  request 
that  they  be  entered  of  record. 

Itesolvtdj  That  they  be  communicated  to  the  family  of  Judge  Spencbb 
with  the  expression  of  the  earnest  condolence  of  the  Bar. 

His  Honor  the  Chief  Justice,  on  behalf  of  the  Court,  replied : 

The  expressions  of  regret,  esteem  and  respect  which  the  press  and 
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thj^  Bar  have  uttered  touching  the  departure  from  our  midst  of  Judge 
Spencer,  are  but  the  faithful  echo  of  the  painful  emotions  which 
aifected  all  who  knew  him,  on  learning  the  sad  occurrence. 

Judge  Spencer  was  a  native  of  this  State,  born  in  J 835,  Reared  and 
educated  at  home,  he  distinguished  himself  through  life,  both  as  an 
individual  and  as  a  public  man,  in  wiiatever  circle  he  moved  or  position 
he  tilled. 

He  came  from  one  of  the  most  respectable  families  in  the  State,  was 
of  amiable  disposition,  jovial,  enterttiining,  kind,  serviceable  to  all  who 
approached  hitn,  frank  without  indiscretion,  charitable  without  impru- 
dence or  ost'Cntation. 

After  graduating  with  marked  distinction,  he  entered  upon  the  study 
of  the  law,  and  owing  to  bis  natural  and  acquired  ability,  subduing 
manners,  correctness  and  efficiency,  he  soon  won  an  enviable  reputation 
and  gradiially  realized  a  satisfactory  independence. 

He  was  on  duty,  as  a  Representative  of  his  beloved  State,  in  the  Hall 
of  the  Great  Council  of  the  Country,  when,  on  the  restoration  of  a  new 
and  more  normal  condition  of  things,  he  was  tendered,  without  having 
sought  it,  the  elevated,  onerous,  responsible  position  of  Associate 
Justice  on  the  Supreme  Bench. 

Although  he  then  was  only  in  the  44th  year  of  his  age,  and  althougli 
he  had  liever  before  worn  the  J4idicial  ermine,  he  proved  equal  to  the 
lask  thus  assumed,  in  a  manner  which  reflects  great  credit  and  honor 
upon  him.  '  ''  ' 

He  had  a  well  balanced  mind  and  showed  himself  an  upright,  intelli- 
gent, sagacious/ modest,  impartial,  patient  and  industrious  Judge. 

He  was  endowed  with  prompt  perceptive  aptitudes  and  strong  ana- 
'lytical  powers,  which  permitted  him  at  once  togi*asp,  realize  and  master 
the  diffioulties  and  intricacies  of  complicated  cases  and,  as  he  was  fond 
of  saying,  t-o  ^'  hail  them  doum^''  to  their  real  importance  and  plainest 
significance.'  That  was  a  gift  of  nature,  which  enabled  him  to  strike 
his  way  through  the  maze  of  precedents,  often  either  actually  or  seeni^ 
ingly  conflicting,  to  the  rudimentary'  truths  on  which  tlie  issues  rested 
in  reality. 

He  was  a*  practical  observer  of  the  great  atnl  sound  fundamental  rule, 
which  has  ever  prompted  and  guided  the  ablest  and  wisest  dispeiiseiK 
bf  human  jn8ti<ie;  that,  in  doubtful  cases,  Equity  should  always  vivify 
or  bend  ail  equivocal  law. 

His  services  on  the  bench  are  familiar  to  the  profession.  The  impress 
which  they 'have  left  on  onr  jurisprudence  is  of  no  ephemeral  character. 
They  cannot  be  unheeded  iu  this  Conrt,  whiase  records  wer<'  so  recently 
marked  by  his  power  of  analysis,  close  reasoning,  terseness  of  language 
and  clearness  of  vision,  which  left  no  doubt  or  misconce])tion  about 
either  facts  or  law. 


IN  MEMORIAM.  ix 


Although  the  decisions  which  he  delivered,  as  the  organ  of  the  Court 
of  which  he  was  an  ornament,  and  for  which  all  were  equally  respon- 
sihle,  bear  the  unniistakablo  evidence  of  serious  labor,  of  extensive  and 
varied  learning,  of  undoubt>ed  impartiality,  of  considerate  conclusions, 
of  a  strong  desire  of  doing  justice,  and  although,  as  is  almost  invariably 
the  fat«  of  judicial  determinations,  Iiowever  correct  and  wise,  they  did 
not  always  carry  conviction  to  the  minds  of  parties  cast,  they  will  not 
any  less,  on  that  account,  remain  noble  and  lasting  monuments,  erected 
by  his  own  hands,  to  his  exceptional  and  supeiior  endowments. 

He  was  a  philosopher  and  well  knew  how  to  account  for,  trace  back 
and  conciliate  differences  and  w^eaknesses  of  men,  whose  confidence  he 
commanded  and  enjoyed. 

When  the  present  government  was  organized,  under  the  Constitution 
in  force,  unassuming  as  he  was,  though  ever  ready  to  serve  his  country, 
he  felt  no  anxiety  to  being  continued  in  position,  and  with  a  chivalrous 
spirit,  characteristic  of  lofty  mind,  he  was  neither  slighted  nor  disap- 
pointed when  the  moment  came  for  his  return  to  the  practice  and 
meeting  again,  in  the  legal  arena,  the  friends  from  whom  a  few  years 
before  he  had  taken  leave,  to  discharge  the  important  duties  to  which 
be  had  been  summoned. 

His  cordial  behavior  toM'ards  and  ever  courteous  treatment  of  those 
who  replaced  him  and  his  associates,  have  not  failed  to  receive  atten- 
tion and  appreciation,  and  have  impressed  upon  the  hearts  and  minds 
of  those  who  were  thus*  the  objects  of  his  courtesies,  an  agreeable 
recollection  which  time  will  not  easily  obliterate. 

In  the  death  of  William  Bratnerd  Spkncer,  his  family,  his  friends, 
the  Bar,  the  Bench,  the  people,  sustain  thelamentablelossof  a  valuable 
citizen,  of  a  learned  advocate,  of  a  zealous  and  devoted  public  servant, 
whose  conspicuous  accomplishments  should  serve  as  bright  examples 
ever  to  be  kept  in  view. 

The  Court  joins  with  the  Bar  in  it«  sorrow  of  the  death  of  the  regret- 
ted one,  and  gives  the  sanction  of  its  earnest  approbation  to  the  Reso- 
lutions, commemorative  of  his  merits,  which  his  brethren  have  just 
submitted. 

These  eloquent  expression^  of  deserved  tribute  will  be  spread  upon 
the  minutes  of  the  Court,  and  an  attested  copy  of  the  proceedings  of 
this  occasion  transmitted  to  the  bereaved  family  of  the  deceased,  as  a 
truthful  record  of  the  solemn  manifestatiohs  of  feelings  of  condolence 
of  both  Bar  and  Bench. 

In  respect  to  the  memory  of  the  deceased,  the  Court  stands  a^ourned 
for  regular  business  until  to-morrow  morning  at  the  usual  hour. 
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Monday,  November  6,  1882, 
.  The  Court  was  duly  opened.  Present  their  Honors:  Edward  Ber- 
MUDEZy  Chief  Justice,  and  Fklix  P.  Poch£,  Robert  B.  Todd, 
Charles  E.  Fenner,  and  Thomas  C.  Manning,  Associate  Justices, 
And  hereupon  James  C.  Egan,  Esquire,  Attorney  General  of  tlie 
State  of  Louisiana,  in  terms  appropriate  to  the  occasion  and  eulogistic 
of  the  deceased,  reminded  the  Court  of  the  death  of  William  M. 
Lkyy,  Associate  Justice  of  this  Court,  and  moved  the  adjournment 
of  the  Court,  out  of  respect  to  the  memory  of  the  eminent  deceased. 

Replying,  on  behalf  of  the  ('ourt,  his  Honor  the  Chief  Justice  said: 

The  Bar,  the  Bencli,  the  people  have,  in  the  death  of  Mr.  Justice 
Lew,  sustained  a  heavy  loss. 

He  was  a  useful  citizen,  a  devoted  patriot,  a  brilUant  advocate,  an 
able  jurist,  always  a  high-toned  gentleman. 

He  distinguished  himself  in  the  service  of  his  country,  both  during 
the  Mexican  war  and  during  the  memorable  four  years'  conflict,  ending 
his  military  career  as  Inspector  General  on  the  staff' of  a  gallant  and 
renowned  chieftain. 

He  was  subsequently  elected  by  a  crushing  majority  to  the  Forty - 
fourth  Congress,  where  he  served  with  great  credit  to  himself  and 
honor  to  the  State. 

He  was  well  versed  in  both  civil  and  criminal  law. 

At  the  Bar  he  was  noted  for  his  prudence^  sagacity,  zeal,  tact  and 
knowledge  of  human  nature. 

On  the  Bench,  he  was  patient,  painstaking,  kind,  conciliating,  ever 
striving  to  blend  law  and  equity  so  as,  in  all  instances,  to  administer 
justice  more  according  to  the  immutable  principles  of  right  and  wrong, 
as  inspired  by  natural  law  and  expounded  by  human  wisdom,  than  on 
bare,  trivial,  mischievous  technicalities. 

He  was  41  graceful  writer,  eU)quent  in  thought  and  diction.  He  could 
approach  and  treat  delicate  matters,  telling  things  offensive  in  them- 
selves, in  language  so  circumspect,  polished,  liappy  and  charitable,  that 
none,  not  even  the  most  sensitive,  could  feel  slighted. 

He  was  the  personification  of  the  qualities  that  bind  man  to  man. 
The  deptli  of  his  intellect,  the  chivalry  of  his  character,  comman:!ed 
respect.  His  genial,  outspoken,  warm  hearted  and  generous  manner 
captivated.  He  had  an  excellent  memory,  was  a  charming  narrator, 
ever  ent>ertaining. 

Those- who  have  served  by  his  side,  on  the  field,  in«  the  halls  of  the 
country,  hi  the  Bar,  on  the  Bench,  and  who  have  met  him  socially, 
well  realize  that  he  was  forbearing,  brave,  considerate,  skilful,  judicious, 
highly  refined  and  bear  testimony  to  hisexceptional  qualities.     Th?y  will 
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retiiin  of  liim  a  most  pleasing  and  lasting  recollection,  which  time  will 
not  soon  efface. 

They  all  unite  in  regretting  his  untimely  departure  from  among 
them,  in  paying  a  merited  tribute  to  his  memory  and  in  tendering  to 
liis  bereaved  ones  heartfelt  feelings  of  sympathy  and  condolence. 

The  Bench  of  this  Court  will  be  draped  in  mourning  during  sixty 
days.    The  cases  set  for  this  day  will  go  over  to  to-morrow. 

The  proceedings  of  this  mournful  occasion  will  be  spread  on  the 
minutes  of  the  Court,  and  a  certified  copy  of  the  same  transmitted  to 
the  family  of  the  deceased. 

The  Court  stands  adjourned,  without  transacting  any  business,  until 
to-morrow. 
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RULE  I. 

TRANSCRIPTS. 

1,  In  preparing  transcripts  of  records,  in  causes  appealed  to  this 
Court,  clerks  of  lower  courts  must  observe  the  following  requirements  : 

First — Such  transcripts  should  be  written  in  a  fair,  legible  hand,  on 
good  strong  paper  (known  as  transcript  paper,  and  having  a  double 
margin  on  each  page  thereof,)  and  the  various  parts  should  be  securely 
fastened  together  with  tape  or  cord. 

Second — The  different  portions  of  a  record  should  be  made  to  appear 
in  the  order  of  their  respective  filing. 

[Amendment  of  2d  Novemhery  1880.]  Clerks  will  see  that  the  date 
of  the  ill iug  of  documents  and  entries  in  the  minutes  forming  part  of 
the  record,  are  always  correctly  given,  and  omit  copying  unnecessary 
process  and  returns  as  stated  in  paragraph  sixth. 

Third — Provided,  however,  that  when  the  records  of  one  or  more 
other  suits  are  introduced  as  evidence  in  a  cause,  such  records  should 
appear  in  the  transcript  distinct  from,  and  subsequent  in  order  to,  the 
rest  of  the  record  of  the  principal  suit. 

Fourth — The  transcript  should  show  for  which  party  to  the  suit 
each  witness  is  sworn,  and  by  which  party  each  document  or  record  is 
offered  in  evidence. 

Fifth — ^No  one  document  should  be  copied  twice  in  the  transcript. 

Sixth — In  the  absence  of  special  instructions  from  appellant,  all 
ordinary  process  of  court  and  returns  thereon,  such  as  citation,  writs — 
mesne  or  executory — will  be  omitt«d  from  the  transcript.  Upon  the 
application  in  this  Court,  of  appellee,  supported  by  afiidavit  to  the 
materiality  of  such  process,  and  returns  for  determination  of  the  mat* 
ters  before  this  Court,  the  same  may  be  added  to  the  transcript  filed 
here. 

Seventh — An  accurate  alphabetical  index  should  be  attached  to,  and 
form  part  of,  each  transcript,  affording  reference  to  particular  pages  of 
the  same  (and  with  proper  designations  or  words  of  description)  for  the 
several  pleadings,  process  and  orders  in  the  suit ;  for  the  depositions 
and  testimony  of  each  witness  by  name  (and  not  by  general  reference  to 
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teatiinouy) ;  for  tlie  note  of  evidence  5  and  for  each  document,  givinj^ 
tlie  latter  its  correct  title,  or  some  Buiftcient  designation  showing  its 
iintare  and  character  (and  not  merely  by  the  letters,  marks  or  ligures 
indorsed  thereon.) 

E'ujhth-  -Pnivided,  that  when  records  of  otlier  suits  are  included  in 
the  transcripts,  as  indicated  above  in  the  third  requirement,  a  like 
index  to  each  of  such  records  should  follow  the  general  index,  but  be 
luentioued  therein. 

2.  Any  neglect  or  omission  to  observe  this  rule  strictly  will  subject 
clerks,  as  aforesaid,  to  the  cost  of  repairing  such  neglect  or  omission. 

RULE  II. 

DEPOSIT  OR   BOND   FOR  COSTS. 

1.  The  party  applying  for  the  filing  of  a  transcript  of  the  record  in  a 
can^  in  this  Court  must  first  tender  to  the  clerk  his  bond,  with  satis- 
factory security,  in  the  sum  of  $50,  for  the  payment  of  such  fees  as 
may  accrue  to  the  clerk,  or  deposit  with  the  latter,  in  place  of  such 
bond,  the  sum  of  $20. 

[Amendment  of  \st  November,  1880.] 
Rnle  II  is  modified  and  enlarged  so  as  to  include  the  following: 

2.  No  attorney  shall  be  accepted  as  security  for  costs  in  any  case  in 
which  he  may  be  of  counsel. 

3.  The  clerk  will  be  entitled  t<o  demand  payment  of  his  costs  every 
sixty  days  in  all  cases  in  which  bonds  for  costs  may  be  given,  and  in 
case  of  non-payment  thereof,  shall  have  the  right  to  refuse  further 
proceedings  in  the  same. 

[Amendments  of  May  2cf,  1881.] 

4.  Rule  II  is  amended  so  as  to  authorize  the  clerk  to  require  from  the 
applicant,  previous  to  docketing,  numbering  and  filing  any  motion  or 
proceeding  in  a  civil  case,  a  bond  or  a  deposit,  in  compliance  with 
paragraph  1  of  said  rnle ;  provided,  in  cases  of  motions  to  extend  time 
for  filing  transcripts,  it  will  be  sutficient  for  the  party  to  deposit  an 
amount  to  meet  the  attending  costs  thereof. 

RULE  in. 

DOCKETING. 

1.  Cases  will  be  docketed  in  the  order  of  their  filing. 
Rale  III  is  amended  so  as  to  include  the  following : 

2.  No  motion  or  proceeding  will  be  offered  to,  or  entertained  by,  the 
Court  in  any  civil  case  unless  the  same  shall  have  been  previously 
docketed,  numbered  and  filed  by  the  clerk. 

3.  Applications  for  extension  of  time  for  the  filing  of  transcripts  will 
not  be  entertained  unless  supported  by  affidavit  of  the  clerk,  applicant, 
or  counsel,  stating  specifically  sufiicient  reasons,  or  causes,  for  which 
the  transcript  could  not  be  prepared  in  time. 
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4.  Pursuant  to  the  laws  in  force,  the  clerk  will  keep  a  Summarif 
Docket,  but  will  enter  causes  therein  only  on  the  formal  written  appli- 
cation of  counsel,  stating  the  facts  entitling  such  canses  to  a  summary 
trial,  and  he  will  so  eater  tliem  in  the  order  of  such  application. 

5.  Whenever  it  shall  be  made  to  appear  to  the  Court  that  a  case 
lias  been. improperly  caused  by  counsel  to  be  placed  upon*  the  Summary 
DocJcetj  the  same  shall  thereupon  be  transferred  to  the  Ordinary  Docket, 
and  entered  at  the  foot  thereof. 

RULE  IV. 

WITHDRAWAL   OF   RECORDS. 

1.  Only  counsel  engaged  in  a  cause  will  be  allowed  to  withdraw 
the  record  of  the  same  from  the  clerk's  office,  and  then  not  until  the 
expiration  of  the  three  days  allowed  by  law  within  which  motions  to 
dismiss  may  be  filed. 

2.  Records  shall,  in  all  cases,  be  receipted  for  on  withdrawal.  Tliey 
should  be  returned  to  the  office  within  a  reasonable  time,  and  mast  be 
so  returned  on  the  requisition  of  the  clerk. 

3.  No  record  shall  be  withdrawn  from  the  clerk's  office  after  final 
decree  therein  made  has  become  executory^. 

4.  Whenever  the  transcript  of  appeal,  which  has  been  filed  in  the 
clerk^  office  of  this  Court  is  lost,  mislaid,  or  has  been  removed  from 
that  office,  either  party  to  said  appeal  may  supply  its  place  by  another 
transcript,' which  shall  be  considered  as  filed  of  the  same  date  as  the 
filing  of  the  lost,  mislaid,  or  removed  transcript;  and  any  cause  in 
which  said  substituted  transcript  shall  be  filed,  will  be  heard  in  its 
regular  place  on  the  calendar,  notwithstanding  the  absence  of  the 
transcript  first  filed  in  this  Court. 

RULE  V. 

COURT  WEEK. 

Court  will  be  held  every  day  of  each  alternate  week  of  the  session. 

RULE  VL 

ASSIGNMENT  OF  CASES  FOR  TRIAL. 

1.  On  Monday  of  each  court  week  cases  will  be  called  and  fixed  for 
trial.  These  cases  shall  be  properly  posted  by  the  clerk,  by  11  o'clock 
of  the  next  day,  which  shall  be  notice  to  all  parties.  (This  portion  of 
the  rule  will  not  apply  in  country  terms,  during  the  pendency  of  which 
cases  will  be  called  and  tried  continuously,  in  the  order  in  wliicA  they 

are  filed.) 

2.  Before  the  calling  of  cases  opportunity  will  be  given  counsel  to 
have  any  cause  entitled  to  preference,  but  not  to  entry  in  the  Summary 
Docket  J  made  subject,  on  motion,  to  be  called  and  fixed  for  trial. 

3.  All  cases  which  have  not  been  submitted  to  the  Court,  aft^sr  hav- 
ing been  twice  duly  called  for  trial,  shall  be  removed  from  the  IHat 
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Dockets  and  placed  upon  a  docket  to  be  called  the  Belay  Docket  and 
shall  not  be  again  put  upon  the  Trial  Dockets,  except  on  motion  and 
leave  granted  thereon. 

[Amendtnent  of  2iHh  January,  1883.] 
4.  Whenever,  in  appeals  to  this  Court,  neitlier  party  shall  be  ready 
to  take  up  and  submit  the  case,  on  the  first  calling  for  trial,  after  tlie 
expiration  of  the  third  judicial  day  from  the  return  day,  the  cuse  shall 
be  placed  at  the  foot  of  the  docket,  and  if  such  be  again  the  fact  on  the 
second  calling,  the  case  shall  be  continued  to  the  next  term  of  the  Court 
and  put  at  the  foot  of  the  docket. 

This  rule  shall  be  applied  to  all  appe-als,  whether  returnable  at  New 
Orleans,  Monroe,  Opelonsas  or  Shreveport. 

RULE  VII. 

BRIEFS. 

L  Within  ten  days  after  any  cause  sliall  be  fixed  for  trial,  tiie 
appellant  shall  file  with  the  clerk  a  printed  brief  or  abstract  of  the  cause 
containing  the  substance  of  all  the  material  pleadings,  fact«  and  docu- 
ments (referring  particularly  to  the  i>ages  of  the  record  where  they  may 
be  found)  and  an  accurate  reference  to  the  points  of  law  and  authorities 
upon  which  he  relies.  Tiie  brief  shall  include  a  concise  syllabus  to  be 
]>luced  either  at  the  beginning  or  at  the  end  of  the  same,  indicative  only 
of  the  principal  point  or  points  contained  therein.  Ten  copies  thereof 
to  be  furnished  and  filed  with  the  clerk;  one  for  the  opposite  counsel, 
and  the  remainder  for  the  use  of  the  Court. 

• 

[Amendment  of  lOtk  January,  1881 .]  Members  of  the  Bar  are  requested 
to  insert  with  precision,  in  the  syllabus  of  their  briefs,  iu  cases  befoie 
this  Court,  the  authorities  upon  which  they  rely  to  support  each 
proposition  of  law  therein  advanced. 

2.  Within  twenty  days  after  the  fixing  of  a  cause,  the  appellee  shall 
also  file  ten  copies  of  a  similar  brief,  embodying  the  requirements  sit 
forth  in  regard  to  the  appellant. 

[Amendment  of  6th  March,  1832.]  Rule  YII  is  hereby  amended  so 
as  to  read  as  follows : 

1.  Within  ten  days  after  any  cause  shall  be  fixed  for  trial,  the  appel- 
lant shall  file  with  the  clerk  a  printed  abstract  of  all  the  facts  of  the  caFe 
necessary  to  a  full  understanding  of  the  questions  in  the  cause,  as  said 
facts  appear  upon  the  record,  the  facts  to  be  stated  independently  and 
by  numbers,  and  each  article  to  be  verified  by  references  to  the  record  j 
^this  abstract  to  include  also,  when  necessary  to  an  understanding  of 
the  points,  a  brief  statement  of  the  petition  and  answer  and  other 
pleadings  in  the  cause.  Within  the  same  delay,  appellant  shall  also 
file  a  separate  printed  brief' of  the  points,  arguments  and  authorities 
upon  which  he  relies.    This  latter  brief  shall  include  a  concise  syllabus 
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to  be  placed  either  at  the  begiDoiiig  or  end  of  the  same,  indicative  only 
of  the  principal  point  or  points  contained  therein,  and  of  the  authori- 
ties directly  in  point.  Ten  copies  of  the  abstract  and  of  the  brief 
shall  be  furnished  and  tiled  with  the  clerk:  one  for  the  opposite 
counsel,  and  the  remainder  for  the  use  of  the  court. 

2.  Within  twenty  days  after  the  fixing  of  a  cause,  the  appellee,  if 
not  satisfied  with  the  abstract  of  facts  filed  by  the  appellant,  shall  file 
an  abstract  of  his  own,  following  as  near  as  may  be  the  order  of  state- 
ment adopted  by  appellant,  confessing,  denying  or  qualifying  the 
6t>atements  of  appellant,  and  adding  such  other  facts  as  he  may  deem 
supported  by  the  reeord,  and  verifying  his  statements  by  references  to 
the  record.  He  shall  file  ten  copies  of  the  said  abstract,  and  also 
within  the  same  delay,  ten  copies  of  a  brief  of  points  and  authorities 
embodying  the  requirements jset  forth  in  regard  to  appellant. 

The  appellant  will  have  the  right  of  replying  to  the  statement  of  the 
appellee  without  being  entitled  to  any  delay  for  the  purpose. 

Should  either  the  appellant  or  the  appellee  or  both  fail  to  comply 
with  this  rule,  the  Court  will  deem  itself  authorized,  in  the  exercise  of 
a  sound  discretion,  either  to  adopt  as  correct  the  statement  of  fact8 
made  by  the  party  complying  or  take  such  other  action  as  may  seem 
advisable  in  the  premises. 

This  rule  will  be  enforced  from  and  after  the  first  Monday  of  April 

next. 

3.  No  cause  shall  be  heard  unless  one  at  least  of  the  parties  has 
complied  with  the  foregoing  sections  of  this  rule,  and  if  neither  party  has 
so  complied,  the  case  shall  be  continued  and  go  to  the  foot  of  the  docket ; 
and  it  is  made  the  duty  of  the  clerk  to  inform  the  Court  on  this  point 
when  a  case  is  called  for  trial.  If  only  one  party  has  complied,  he  may 
argue  or  submit  the  cause  or  may  decline  to  do  either,  in  which  last 
event  the  case  shall  be  continued  and  go  to  the  foot  of  docket. 

4.  The  party  failing  to  comply  with  the  foregoing  requirements  will 
not  be  allowed  time  to  file  a  brief  after  the  cause  is  submitted,  but  may 
file  a  brief  on  complying  with  the  following  section. 

[Amendment  ofl^th  January,  1883,]  Sees.  3  and  4  of  Paragraph  2  of 
Amended  Rule  VII,  are  recalled  and  replaced  by  the  following  provision  : 

The  failure  of  parties  or  their  counsel  to  admit,  deny  or  qualify 
adverse  statements  of  facts,  will  not  be  construed  as  a  confession  of  the 
correctness  of  the  same,  the  practical  object  of  the  rule  being  simply 
to  obtain  from  counsel  on  each  side  a  distinct,  clear  and  succinct 
abstract  of  the  facts,  as  the  same  are  conceived  by  them  to  exist.  ^ 

5.  The  clerk  shall  receive  no  brief  in  a  cause  after  it  is  submitted, 
unless  accompanied  by  a  certificate  in  writing  from  counsel  that  he  has 
delivered  a  copy  to  the  opposite  counsel,  with  the  date  of  such  delivery, 
or  by  a  written  acknowledgment  or  waiver  of  such  delivery  signed  by 
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opposite  coaiisely  who  shall  have,  upon  application  to  the  Court,  a 
reasonable  time  from  the  date  of  sach  delivery  or  waiver  in  which  to 
reply;  and  in  such  cases  ten  copies  mnst  be  filed  by  each  party,  as 
prescribed  in  the  first  section  of  the  rule. 

6.  All  briefs  in  a  cause  must  be  filed  in  the  clerkV  office,  and  before 
the  opening  of  Coui*t  on  the  day  upon  which  the  cause  is  fixed  for  trial. 

\Am.enAmtni  Dtcemher  \\t\^  1832.]  The  habit  of  applying,  without 
legitintate  cause,  for  time  to  prepare  briefs  after  the  submission  of 
cases,  has  become  a  prevalent  abuse,  injurious  to  the  observers  of  the 
Rule  of  Coui*t  and  paralyzing  the  action  of  the  Court.  It  is  a  vicious 
practice  which  obstructs  the  administration  of  justice  and  demands 
correction. 

Rule  VII,  requiring  briefs  to  be  filed  after  the  fixing  and  previous  to 
the  argument  of  cases,  will  hereafter  be  rigidly  enforced. 

Counsel  violating  the  Rule  in  that  respect,  will  not  be  allowed  to 
argue  orally,  on  opposition  of  adverse  counsel,  who  may  argue  orally 
in  case  the  rule  has  been  observed  by  them. 

No  time  will  be  hereafter  granted  to  file  briefs,  after  submission  of  a 
case,  unless  in  exceptional  instances  and  on  satisfactory  showing. 

Such  can  be  filed  at  any  time  after  submission  and  before  decision, 
without  retarding  the  action  of  the  Court,  on  certificate  of  service  of 
copy  on  opposite  counsel. 

After  submission  of  a  cause,  the  transcript  will  not  be  withdrawn  by 
counsel  from  the  Clerk's  office,  but  will  be  immediately  transmitted  to 
the  Court  for  its  action. 

This  rule  will  be  strictly  enforced  from  and  after  the  2d  of 
January,  1883. 

RULE  VIII. 

ARGUMENTS. 

1.  The  original  plaintiff  in  the  lower  coui-t  shall  have  the  right  of 
opening  and  closing  the  argument  of  the  cause  in  this  Court. 

2.  Not  more  than  one  hour  will  be  allowed  to  the  counsel  for  each 
side,  except  where  in  special  cases  the  Court,  on  application  made 
before  the  opening  argument  is  begun,  may  otherwise  order.  The  time 
not  consumed  by  one  counsel  will  be  allowed  to  another  on  same  side. 

RULE  IX. 

REHRARINGS. 

I.  Applications  for  rehearing  must  be  by  petition  filed  within  the 
legal  delay,  and  must  be  accompanied  by  a  printed  statement  of  all  the 
points  and  authorities  on  which  the  party  founds  his  application.  Ad- 
ditional time  for  elaborating  the  argument  on  such  points  and  authori- 
ties may  be  granted  upon  a  proper  showing,  if  made  before  the  delay 
•xpires. 
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2.  When  a  petition  for  rehearing  in  any  cause  is  filed,  ten  copies 
of  the  printed  statement  shall  accompany  the  same.  The  Clerk  will 
immediately  enter  it  in  the  docket  kept  for  the  purpose,  and  place  the 
record  with  the  decision,  the  petition  and  five  copies  of  the  statement, 
in  the  consultation  room. 

3.  When  a  rehearing  is  granted,  the  cause  will  be  immediately 
called  and  fixed  with  preference,  and  briefs  will  be  required  as  in  the 
first  and  second  sections  of  Rule  VII. 

[Amendment  of  4th  December,  1882.]  Paragraph  3  of  Rule  IX  is 
amended  so  as  to  read  as  follows  : 

When  a  rehearing  is  granted,  the  cause  will  be  immediately  called 
and  fixed  w^ith  preference,  unless  the  Court  order  it  to  be  fixed  to  a 
particular  day. 

4.  Oral  argument  may  be  granted  in  such  cases  in  the  discretion  of 
the  Court,  if  applied  for  on  motion,  and  four  days'  notice  thereof  be 
given  to  the  opposite  counsel. 

5.  The  Clerk  will  properly  designate  the  cause  on  the  Judges'  docket 
as  being  upon  rehearing,  and  also  the  fact  when  oral  argument  is  to  be 
heard. 

6.  Only  one  rehearing  in  any  cause  will  be  granted. 

RULE  X. 

MOTIONS  TO   DISMISS. 

1 .  Motions  for  dismissal  of  appeals  shall  be  filed  and  fixed  for  trial 
by  the  Clerk  in  his  office.  They  shall  be  so  fixed  for  Monday  of  each 
court  week,  at  least  one  week's  previous  notice  being  given  by  posting, 
as  prescribed  in  the  first  section  of  Rule  VI ;  but  if  not  trie<l  on  the 
day  for  which  they  are  thus  fixed,  they  shall  be  continued  to  Monday 
of  the  next  court  week, 

2.  Such  motions  shall  set  forth  distinctly  all  the  grounds  relied  on, 
and  on  their  trial  shall  be  argued  only  in  printed  briefs,  which  must 
conform  in  character  and  number  to  the  requirements  stated  in  sections 
one  and  two  of  Rule  VII. 

RULE  XL 

MOTIONS   AND   INSTRUCTIONS. 

.  1.    All  motions  made  in  open  court  must  be  offered  before  the  regu- 
lar business  of  the  Court  is  begun  or  after  it  is  closed. 

2.  No  motion  will  be  entertained  unless  it  be  in  writing,  upon  not 
less  than  a  half  sheet  of  paper,  and  with  a  proper  title  endorsed  upon  it. 

3.  All  instructions  to  the  Clerk  and  agreements  of  counsel,  on  which 
the  Court  is  to  act,  must  be  in  writing  and  duly  filed. 

RULE  XIL 

MANDAMUS,  ETC. 

1.    No  application  for  writs  of  mandamus^  prohibition,  certiorari,  and 
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the  like,  will  be  entertained  by  the  Court  unless  previously  properly 
docketed  and  filed  in  the  Clerk's  ofiSce. 

2.  The  Court  will  entertain  no  application  for  a  writ  of  prohibition 
unless  previous  notice  of  intention  to  make  such  application  shall  have 
been  given  to  the  opposite  party  or  his  counsel,  the  service  of  such 
notice  to  be  made  to  appear  by  affidavit. 

3.  All  for  writs  and  rules  to  show  cause  shall  be  fixed  and 
submitted  on  printed  briefs,  and  without  oral  argument. 

RULE  xin. 

DEATH  OF  PARTY  TO  APPEAL,  ETC. 

1.  Whenever,  pending  an  appeal,  either  party  shall  die,  his  proper 
representatives  may  voluntarily  come  in  and  be  admitt<ed  parties  to 
the  suit,  and  thereupon  the  cause  shall  be  heard  and  determined,  as  in 
other  cases. 

2.  When  the  appellant  dies,  pending  the  appeal,  if  the  proper  rep- 
resentatives be  known  and  reside  within  the  State,  and  have  not  made 
themselves  parties  to  the  case,  the  appellee  may,  on  affidavit,  apply 
for  an  order  to  summon  them  to  appear  within  twenty-five  days  j  and 
in  default  of  such  appearance,  after  due  return  of  service,  the  appellee 
may  move  the  dismissal  of  the  appeal,  or  have  the  cause  heard  and 
determined,  as  in  other  cases. 

3.  If  the  proper  representatives  of  the  appellant  be  not  known,  or 
do  not  reside  within  the  State,  the  appellee  may,  on  affidavit,  obtain 
an  order,  that  unless  they  appear  and  become  parties  within  three 
months  from  publication,  the  appeal  will  be  dismissed.  The  appellee 
must  cause  the  said  order  to  be  published  three  times  in  a  newspaper 
printed  at  the  seat  of  government  of  the  State,  or  in  the  place  where 
the  Court  sits,  and  upon  proof  of  such  publication,  and  in  default  of 
appearance,  the  appellee  may  have  the  appeal  dismissed,  or  the  cause 
heard  and  determined,  as  in  other  cases. 

4.  If  the  appellee  dies,  pending  the  appeal,  and  the  proper  repre- 
sentatives be  known  and  reside  within  the  State,  and  have  not  made 
themselves  parties  to  the  cause,  the  appellant  may,  on  affidavit,  apply 
for  an  order  to  summon  them  to  appear  within  twenty-five  days, 
and  in  default  of  such  appearance,  after  due  return  of  service,  the 
appellant  may  proceed  to  have  the  cause  heard  and  determined,  as  in 
other  cases. 

5.  If  the  appellee's  proper  representatives  be  not  known,  or  do  not 
reside  in  the  State,  the  appellant  may,  on  affidavit,  obtain  an  order, 
that  unless  they  appear  and  become  parties  within  three  months  from 
publication,  the  appellant  will  proceed  to  have  the  cause  heard  and 
determined,  and  cause  the  said  order  to  be  published  three  times  in  a 
newspaper  printed  at  the  seat  of  government  of  the  State,  or  in  the 
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place  where  the  Court  sitB,  and  upon  proof  of  such  puUicaMon,  aod  in 
defitult  of  appenmnce,  the  nppellaut  may  proceed  to  hare  tlie  eauae 
heard  and  determined,  as  in  other  caaea. 

a.  The  foregoing  provisiouft  will  apply  to  corpora tiona,  the  diarters 
of  which  may  become  extinct,  pending  the  appeal,  by  limitation  of 
time,  forfeiture  or  other  mode  of  dissolution. 

7.  In  country  cases  tlie  time  of  i>er8onal  summonses. may  be  reduced 
on  special  application,  according  to  circumstances. 

RULE  XIV. 

APPLICANTS   FOR   ADMISSION  TO   THE   BAR. 

1.  No  person  applying  for  admission  as  an  attorney  and  connsellor- 
at-law  shall  be  examined  as  such,  until  his  name  as  a  candidate  for 
admission  shall  have  been,  by  the  Clerk,  published  during  three  judi- 
cial days  at  the  foot  of  the  trial  list  posted  at  the  Courtroom  door. 
Application  to  be  made  through  the  Clerk. 

2.  The  Court  will  hereafter  require  of  candidates  for  admission  to 
the  bar: 

First — Evidence  of  citizenship  of  the  State  of  Louisiana. 

Second — Evidence  of  good  moral  character,  by  certificates,  in  con- 
formity to  the  statutes  of  March  29,  182.%  and  March  20,  1842.  and  of 
two  years'  stud3^,  according  to  Act  of  May  7, 1877. 

3.  The  Court  will  not  be  satisfied  with  the  qualification  of  a  candi- 
date in  point  of  legal*  learning,  unless  it  shall  appear  by  examination 
that  he  is  well  read  in  the  following  course  of  studies  at  least  s  Story  on 
Constitution ;  Yattel's  Law  ef  Xatitms,  or  Wheaton's  Elements  of  Inter- 
national Law }  the  History  of  the  Civil  Law  in  Louisiana;  the  Lpnisi- 
ana  Civil  Code  ;  the  Code  of  Practice ;  the  Statutes  of  the  State  of  a 
General  Nature  ;  the  Institutes  of  Justinian  ;  Domat's  Civil  Law;  Po- 
thier's  Treatise  on  Obligations;  Blackstone's  Commentaries,  Fourth 
Hook;  Rentes  Commentaries;  Smith  on  Mercantile  Law;  Story  or 
'Parsons  on  Notes;  Chitty  or  Bay  ley  on  Bills;  Greenleaf,  Starkie  or 
Phillips  on  Evidence;  Russel  on  Crimes;  and  the  Jurisprudence  of 
Louisiana,  as  settled  by  the  decisions  of  the  Supreme  Coiiit. 

4.  The  examination  shall  be  conducted  in  the  fcillowiug  manner : 
At  the  beginning  of  the  session  in  each  district,  the  Court  will  appoint, 
from  among  the  members  of  the  bar,  a  committee  of  seren^  three  of 
whom  shall  constitute  a  quortim,  wlio  are  earnestly  requ3sted  to  lend 
their  aid  to  the  Court.  Upon  the  candidate  pn>ducing  a  certificate 
from  the  committee  that  he  has  been  examined  bj' them  upon  the  above 
works,  and  that  he  is,  in  their  opiniou,  qualified  for  admission  to  the 
bar,  the  Court  will  admit  him  to  a  public  examination  and  if,  after  such 

■ 

public  examination,  they  concur  with  the  committee  in  opinion,  the 
candidate  will  be  admitted  and  licensed  as  an  attorney  and  counsellor- 
at-laW|  and  not  otherwise. 


RULES  OF  THE  SUPREME  COURT.  xxi 

5.  Tlia  eoinniittee  will  meet  twice  in  each  montl^diiriog  the  fteasions 
<ftf  the  Sit|»reuic  Coart,  to-wit:  on  the  Friday  preceding  each  court 
week. 

(>.    The  Court  will  examine  on  Tuesday  of  each  court  week. 

7.  Each  candidate  to  be  examined  sefiarately  before  the  comnii^ttee 
and  the  Coui-t. 

8.  No  oath  shall  be  administered  and  license  issued  unless  the  fee 
of  the  clerk  has  been  previously  paid. 

!).  Candidates  who  have  been  rejected  by  the  committee  will  not  be 
ro-examined  until  after  six  montlis  of  additional  study.  The  several 
examining^  committees  will  furnish  the  Court  with  a  list  of  candidates 
examined  by  them  who  have  not  been  recommended  for  admission. 

[Amendment  2d  November j  1880.] 
The  clerk  is  directed  to  open  and  keep  a  roll  of  attorneys,  wbieli 
will  contain : 

1.  The  full  name  of  the  attorney. 

2.  The  place  of  his  nativity. 
«).     The  date  of  his  nativity. 

4.  The  place  of  his  admission. 

5.  The  date  of  admission. 

6.  The  authority  of  his  admission. 

7.  The  place  of  his  residence. 

8.  Tim  signature  in  full  of  the  attorney. 
!*.  The  date  of  registry. 

10.    R€*mark8. 

Previous  to  enrolling  any  name,  the  Clerk  will  reqnire  from  the 
applicant  for  enrollment  evidence  of  his  admission  to  the  Bar,  but  in 
case  of  loss  or  destruction  of  the  diploma  or  license  showing  ailmission, 
the  derk  will  make  the  enrollment  upon  the  affidavit  of  the  applicant, 
noting  the  circumstance  in  writing  on  the  toll  of  attorneys.  The  names 
and  particulars  touching  deceased  attorneys  may  be  entered  on  the  roll 
of  attorneys. 

Members  of  the  Bar  practicing  before  the  Supreme  Court  in  New 
Orleans  are  requested  to  furnish  the  clerk  immediately  with  all  the 
necessary  data  provided  for  by  the  preceding  nile,  and  sign  the  roll  of 
attorneys.  No  attorney  wiH  be  permitted  to  practice  before  this  Court 
unless  after  compliance  with  this  rule,  which  will  take  effect  from  and 
after  the  first  day  of  January,  1881. 


The  foregoing  rules  will  l>e  relaxed  when  necessary  for  the  proper 
dispatch  of  business,  or  when  their  rigid  enforcement  in  the  short  time 
the  Court  sits  for  the  trial  of  country  cases,  would  work  injury  or  a 
protracted  delay. 
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No,  8404, 
The  State  of  Locisiana  vs.  Gaktano  Addotto,  Et  Al. 
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tntiob,  to  the  Jadge  of  Seotkm  A  of  the  Ciuninal  District  Conrt  of  the  Parish  of  Orleans^ 
in  which  he  was  tried,  the  Judgment  is  illegal  and  he  is  entitled  to  a  new  triaL 
The  aocmed  was  in  time  to  make  the  olJiJection,  beibre  Judgment  and  sentenoe. 

APPEAL  from  the  Criminal  District  Court  for  tlie  Parish  of  Orleans, 
Bomaitf  J. 


J.  C,  Eijnnj  Attorney  General,  for  the  State,  Appellee, 

Wm.  L.  EiHiMs  and  Whitaker  d'  Adams,  for  Defendant  and  Appellant: 

Where  the  pfTosecationa  instituted  in  the  conrt  have  not  been  equally  apportioned  to  that 
section  by  h>t,  the  Judge  of  Section  A,  thereof,  is  not  Tested  with  Jurisdiction  oyer  the 
person  of  defendant,  and  is  without  legal  authority  to  preside  over  the  trial.  Consti> 
tution,  Art.  130. 

If  the  cause  be  a  criminal  cause,  the  Judge  has  Jurisdiction  ratioM  nuUtrue^  bat  in  order  to 
•xofcise  Jurisdiction  oyer  the  person  of  defendant^  the  prosecution  must  be  apportioned 
to  him  by  lot. 
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In  crimmMl  trials,  it  will  not  heprMumed  tbat  the  defendant  waived  hia  righta  by  implication. 
In  the>-e  cases  the  doctrine  of  ras  adjudieata  will  not  apply  if  the  olxiection  be  made  before 
final  Judgment. 


The  opinion  of  the  Court  Wiis  delivered  by 

Bkrmudez,  C.  J.  This  defendant  was  indicted  for  murder  and  found 
guilty,  without  caintal  punishment. 

From  tlie  judgment  and  sentence  condemning  him  to  hard  labor  forj 
the  term  of  his  natural  life  in  the  Stjite  Penitentiary,  he  has  appealed. 

The  record  contains  a  number  of  Bills  of  Exception,  among  wliich, 
one  which  includes  the  motion  for  a  new  trial,  tlie  evidence  taken 
under  it,  and  the  action  of  the  Judge  declining  it. 

The  defendant  complains  that  the  District  Judge  w^ho  tried  the  ca«e 
and  sentenced  him,  had  no  jurisdiction ;  that  he  erred  in  excluding 
certain  testimony ;  that  thenj  was  a  variance  between  the  indictment 
and  the  proof;  tluit  the  instiuctions  of  the  Court  to  the  jury  were 
insuificient  and  contain  serious  errors  of  law  detiimental  to  him  and 
calculated  to  affect  the  verdict  to  his  prejudice ;  that  the  Judge  illegally 
refused  to  charge  tlie  jury  as  requested,  on  mattera  material  to  tlie 
issued  pres4Mited  under  the  indictment ;  that  opinions  upon,  and  state- 
ments of,  facts  were  expressed  by  the  Judge  during  the  trial  and  in 
the  presence  of  the  jury. 

The  motion  for  a  new  trial  is  based  on  numerous  grounds  for  relief, 
one  of  which  is  to  the  effect,  that  from  the  16th  of  June,  1881,  up  to  the 
27th  of  September  following,  the  equal  ai)portionment,  by  lot,  of  all 
the  prosecutions  before  the  Criminal  District  Court  for  the  Parish  of 
Orleans,  including  the  present  one,  has  not  been  made  between  the 
Judge*  of  said  Court,  as  is  required  by  Article  130  of  the  Constitution 
of  this  State,  and  that,  bj'  reason  of  the  want  of  such  apportionment  by 
lot.  Section  A  of  said  Court,  in  which  tliis  case  was  tried  and  said 
verdict  rendered,  is  without  jiui.sdiction. 

On  the  trial  of  the  motion,  evidence  was  adduced,  which  establishes 
this  ground.  It  consists  of  two  entries  on  the  minutes  of  each  Section, 
made  respectively  by  the  Judge  of  Section  A,  on  June  16th,  1881,  and 
by  the  Judge  of  Section  B,  on  August  loth,  following,  in  both  of  which 
reference  is  made  to  Section  7  of  Act  No.  98,  of  188<),  It  is  therein 
announced  that  there  will  be  no  session  of  Section  A  during  the  months 
of  July  and  August,  and  none  of  Section  B  during  those  of  September 
and  October,  and  that  during  said  period,  the  causes  transmitted,  or 
originating  in  siiid  Court,  Section  A,  will  be  allotted  to  Section  B,  and 
that  similar  cases  in  Section  B,  will  be  allotted  to  Section  A.  Evidence 
admitted  sliows  that  the  present  prosecution  against  the  defendant, 
Gaetano  Addotto,  was  in  that  manner  apportioned  to  Section  A.    The 
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record  proves  tliat  that  the  prosecutiou  was  accordingly  earned  on  in 
that  Section  before  the  Judge  presiding  over  it,  who  rendered  the 
judgment  on  the  verdict  and  passed  sentence  on  the  prisoner. 

We  will  first  disi>ose  of  tliis  radical  objection,  for  it  is  only  in  the 
contingency  that  it  lacks  foundation,  tliat  the  other  means  of  defense 
can  l)e  investigated. 

The  Article  of  the  Constitution  refeiTed  to  (130)  provides,  in  relation 
to  the  Criminal  District  Court  for  the  Parish  of  Orleans,  which  it 
creates,  that : 

"  All  prosecutions  instituted  in  said  Court,  sliall  be  equally  appor- 
tioned between  said  Judges,  by  lot.  Each  Judge  or  his  successor  sliall 
have  exclusive  ct^ntrol  over  every  cause  falling  to  him  from  its  inception 
to  final  determination  in  said  Court.  In  case  of  vacancy,  or  recusation, 
causes  assigned  shall  be  re-assigned  under  order  of  Coui*t. 

Section  7  of  Act  No.  98,  of  1880,  p.  126,  mentioned  in  the  entries  on 
the  minutes  just  above  mentioned,  reads : 

"  Each  of  the  Jiulges  of  the  Criminal  District  Court  for  the  Parish  of 
Orleans,  may  have  an  annual  vacatfon  of  three  months,  during  the  time 
from  the  first  of  June  to  the  first  of  December,  they  regiUating  the  time 
between  themselves ;  provided,  that  the  Court  shall  remain  open  during 
the  entire  year,  and  either  one  of  the  two  Judges  shall  hold  Court  during 
the  above  mentioned  period." 

In  this  condition  of  things  several  questions  present  themselves  for 
solution. 

First.  What  does  the  Constitution  mean  when  it  declares  that  all 
prosecutions  instituted  in  sjiid  Court  shall  be  equally  apportioned 
between  the  Judges,  by  Zof,  and  that  each  Judge  shall  have  exclusive 
control  over  every  caiise  falling  to  him. 

Secoml.  Whether  the  prosecution  of  the  defendant  was  apportioned 
by  M  to  Section  A,  or  the  Judge  thereof. 

Third.  Whether,  if  it  was  not  thus  apportioned,  the  failm*e  to  have 
done  so  can  vitiate  the  judgment  and  sentence. 

Fourth.  Whether  the  objection  of  the  defendant  comes  or  not  too 
late. 

I. 

The  intent,  purpose  and  meaning  of  the  Constitution  are  manifest. 

In  the  case  of  the  State  ex  rel.  Buisson  vs.  Lazarus,  Judge  of  the 
Civil  District  Court,  we  were  called  upon  to  examine  the  same  Article 
130,  which,  as  to  that  Court,  provides :  that  all  causes  filed  in  said 
Court  shall  be  equally  allotted  and  assigned  among  the  Judges  of  that 
Court,  in  accordance  with  rules  of  Court  to  be  adopted  for  that  purpose. 
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We  there  sjiid,  that  it«  object  was  to  provide  for  an  equal  indiscrim- 
inate distribution,  by  allotment  and  assignment,  of  such  eases  among 
tlie  Judges  composing  it. 

Tliere  exists  no  material  disimrity  in  point  of  substance,  between  the 
provisions  of  tlie  Constitution  as  to  the  Civil  District  Coui-t,  and  those 
concerning  the  Criminal  Distinct  Court  for  the  Parish  of  Orleans. 

In  both  instiinces  the  Constitution  requires  an  eqmtl  apporthmneni  by 
lot. 

That  means  a  device  for  indiscriminate  equal  distribution,  or  reparti- 
tion among  the  Judges,  by  a  resort  to  chance,  or  fortuity,  and  not 
otherwise. 

This  conclusion  is  tlie  more  irresistible,  as  the  Constitution,  in  as 
many  words,  directs  that  each  Judge  or  his  successor  shall  have  exclu- 
sive control  over  every  case  "/«Wi»j/"  to  him,  and  as  we  hnwc  that  it  is 
the  construction  put  upon  it  by  the  Judges  of  those  two  Courts  in  their 
practice  in  relation  to  it. 

How  could,  indeed,  a  cause  be  apportioned  hy  lot  and  fall  to  a  Judge, 
unless  bv  and  aft-er  an  allotment  resulting  from  lia»ird  f  Reference  to 
Section  7  of  Act  98,  of  1880,  does  not,  as  contended,  relieve  the  case 
from  embarrassment.  That  Section  does  not  provide  that  causes  or 
l)rosecntions  shall  not  l>e  apportioned  by  lot.    Indeed,  how  could  it? 

Its  solitary  purpose  was  to  concede  to  each  of  the  Judges  of  that  Court 
the  j>rivilege  of  temporarily  absenting  him  self,  with  executive  leave  t-o  be 
obtained  under  another  law,  a  faculty  not  imi>osed  upon  but  left,  optional 
with  them,  to  accept  or  not  at  their  i>leasure  and  due  regard  had  to  the 
condition  of  their  re8i)ective  dockets,  they  regulating  the  time  between 
themselves ;  with  the  proviso  that  the  Court  would  remain  open  during 
the  entire  year,  and  either  of  them  would  hold  Court  during  the  absence 
of  the  other. 

This  Section  cannot  l)e  invoked  as  authority  for  the  trial  of  prosecu- 
tions not  previously  apportioned  by  lot,  to  the  Judge  remaining  on 
duty.  If  it  were  so  viciously  reml,  it  would  simply  be  unconstitutional, 
as  in  flagrant  violation  of  well  defined  prohibitions  in  the  organic  law. 

The  argument  has  no  weight,  that  cases  which  might  l>e  allotted  to 
the  absent  Judge  \vould  then  have  to  await  his  return,  and  that  tliis 
constniction  would  be  in  contravention  of  the  other  great  constitutional 
provision,  guaranteeing  a  speedy  trial,  and  of  the  latter  part  of  the 
same  Article  130,  which  provides,  that  cases  shdll  be  re-assigned  in 
certain  eventualiries  or  contingencies. 

It  is  an  argument  ah  inconvenienU,  Had  there  been  ci-eated  only  one 
Criminal  Court,  with  but  one  Judge,  and  had  that  Judge  absented  him- 
self and  no  provision  been  made  for  his  replacement  during  his  absence, 
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tlie  coneequence  would  have  been  ex  necessitate  that,  as  long  as  it 
would  have  lasted,  cases  would  not  have  been  tried  in  tliat  Court. 
Such  a  temporary  absence,  authorized  by  law  and  sanctioned  by  the 
Executive,  ux>on  whom  rests  the  responsibility  of  granting  it,  could  not 
lie  viewed  as  a  denial  of  the  right  to  8]>eedy  justice.  As  well  could  it 
l>e  argued  that  this  Court  and  the  Supreme  Court  of  the  United  States 
and  all  other  Couits  could  have  no  term  and  should  remain  open  all 
tlie  year  round,  and  that  the  Judges  thereof  shall  never  absent 
themselves. 

The  mere  statement  of  the  proposition  cames  its  own  refutation. 

But  W'hatever  force  there  may  be  in  the  objection,  it  is  powerless  in 
presence  of  the  omission  to  apjiortion  by  lot.  It  may  well  be  that, 
had  the  apiKirtioimient  by  lot  been  made,  the  very  case  before  us  would 
have  fallen  to  Section  A,  or  the  Judge  thereof,  and  would  have  been 
tried  as  it  was. 

Neither  does  this  interi)retation  of  the  first  portion  of  Article  130 
clash  with  the  last  part  of  it.  On  the  coutniry,  taken  together  as  a 
whole,  which  they  are,  both  jwitions  harmoniously  conduce  to  the 
same  conclusion,  which  also  proves  destructive  of  another  objection, 
namely :  that  one  Judge  only  cannot  apiwrtion  by  lot. 

The  liist  sentence  of  the  Article  provides,  that  in  case  of  vacancy  or 
recusation,  causes  assigned  shall  be  re-assigned,  under  order  of  Court, 
This  language  conveys  clearly  the  idea,  that  under  the  direction  of  the 
remaining  Judge,  causes  already  assigned  shall  be  assigned  anew,  in 
the  same  manner,  that  is,  apportioned  by  lot.  Hence,  a  Judge  can 
apportion  by  lot. 

II. 

The  evidence  under  the  motion  for  a  new  trial  establishes  that  the 
prosecution  was  not  apportioned  by  lot  to  Section  A.  The  very  entry 
on  the  minutes  of  August  15th,  does  not  even  puri)ort;  to  dispose  of  it. 
The  entry  has  not  the  apjiearance  of  an  order,  but  lias  that  of  a  notice 
or  announcement,  that  the  Court  in  Section  B  will  not  sit  dm-ing  the 
months  stated,  and  that  the  causes  alluded  to  will  be  allotted  to 
Section  A,  during  said  period.  It  does  not  say  wiien  or  by  whom  the 
allotment  wUl  be  made.  The  time  of  allotment  is  indefinite  and  the 
officer  to  make  it  is  not  designated.  Was  it  the  Judge  presiding  over 
Section  B  who  was  to  make  it,  or  the  clerk,  or  the  sheriff,  or  the  Judge 
of  Section  At  It  could  have  been  apportioned  by  lot  by  either  Judge, 
but  surely  not  by  either  of  the  two  other  officers.  It  is  not  shown  that 
it  was  allotted  othei'wnise  than  by  the  course  of  things,  under  the  entry 
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in  the  minutes  of  August  15tli.  The  conclusion  is,  therefore,  that  the 
Ccise,  or  prosecution  was  not  apportioned  by  lot,  as  the  Constitution 
(lemaniled. 

III. 

The  omission  to  have  apportioned  this  cause  or  i>ro8ecution  in  the 
manner  pointed  out  in  Article  130,  was  a  failure  to  observe  an  impera- 
tive provision  of  the  Constitution,  nmndatory  on  the  Judges  of  the 
Court,  and  which  has  been  i)rovided  for  the  promotion  of  public  good 
and  of  public  order,  and  also  for  the  benefit  and  in  the  interest  of  pris- 
oners at  the  bar  of  the  Court. 

It  is  unnecessary  now  to  detennine  fonnally,  whether  the  accused 
could  or  not  have  waived  the  advantage  of  that  constitutional  mandate 
in  a  criminal  prosecution.  It  is  ceii^iin  that  he  hiis  not  done  so  before 
the  object  of  the  prosecution,  the  trial,  had  been  consummated  by 
judgment  and  his  sentence  to  hard  labor  for  life. 

The  absence  of  the  apportionment  by  lot  is  such  a  grave  irregularity 
as  can  vitiate  the  judgment  and  sentence,  and  can  be  tiiken  advantage 
of  by  the  defendant. 

IV. 

The  accused  was  in  time  to  object  befoi*e  judgment  and  sentence. 
His  motion  for  a  new  trial  was  a  proper  proceeding.  The  objection 
might  have  come  too  late,  after  judgment  and  sentence,  so  as  not  to  be 
reviewable  on  appeal,  or  even  habeas  corpus,  17  Wis.  521 ;  3  Head.  (jO()  j 
122  Mass.  445  5  123  Mass.  253 ;  28  A.  83. 

In  Virginia,  it  was  held  that,  although  the  Court  had  jurisdiction, 
still  an  indictment  found  is  void,  if  less  than  four  justices  were  present. 
It  was  there  said : 

"  From  its  nature,  therefore,  it  is  an  objection,  which  is  not  waived  by 
any  pleading,  and  which  is  not  cured  by  anything  that  afterward 
transpired.'' 

Consequently,  the  defendant  was  pennitUni  to  take  the  objection, 
after  trial,  before  a  Ctmrt  legally  constituted.     Bishop  Crim.  Proc.  J31<>. 

The  significant  circumstances  of  objection  lu'ged  he/ore  or  afler 
judgment,  differentiate  this  vn^  from  that  in  State  ex  rel.  IJuisson  vs. 
Lazarus,  Judge,  to  which  we  have  already  referred. 

While  it  is  true  that  the  prosecution  was  pending  before  the  Court, 
it  is  no  less  so,  that  it  had  not  been  apportioned  by  lot  to,  and  Avas  not 
before,  the  Judge  presiding  over  Section  A  of  said  Court,  who,  there- 
fore,  was  incompetent  to  act  in  tlie  same,  by  rendering  judgment  and 
passing  sentence. 
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From  this  standpoint  we  are  relieved  from  the  necessity  of  testing 
tlie  other  means  of  defense  set  up  by  the  prisoner. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  verdict  in  the 
case  l>e  set  aside,  that  the  judgment  thereon  and  api)ealed  from  be 
annulled,  avoided  and  reversed ;  and  it  is  fm-ther  ordered,  ax^fudged 
and  decreed,  that  this  case  be  remanded  to  the  Criminal  District  Court 
for  tlie  Parish  of  Orleans,  to  be  therein  apportioned  between  tlie  Judges 
of  said  Court,  by  lot,  as  the  Constitution,  Article  130,  provides,  and  to 
be  thereafter  further  i>roceeded  with  in  the  nmnner  and  fonn  jwinted 
out  by  law. 


No.  8138.  . 

I  34       7 

William  J.  Beirne  vs.  James  Gill.  ^  '^^ 

Id  an  action  for  the  ejeutment  of  a  tenants  the  amoant  of  the  nnpald  rent,  as  atipnlatecl  in  the 

leaae,  exceeding  the  snni  of  $1000,  thin  Court  has  ju  isdiction. 
The  plainliff  cannot  recover  when  the  evidence  does  not  preponderate  in  h's  favor:  he  must 

establish  his  demand  with  legal  certainty. 


A 


PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Hattsfon,  J. 

S.  8,  Carlisle  for  Defendant  and  Apx>ellee  ; 


In  an  aollon  of  eiectment,  where  no  money  is  claimed,  it  is  the  amount  of  the  lease  which 
gives  the  Court  J arisdlction.    36  An.  47. 

Boht  Dalian  and  J?.  Shackelford  for  Plaintiff  and  Appellant. 


Motion  to  Dismiss. 

The  oi)inion  of  tlie  Court  was  delivered  by 

Poch£,  J.  Appellee  moves  to  dismiss  this  a])peal  on  the  p^round  that 
the  amount  in  dispute  does  not  exceed  one  thousand  dollars,  "^riie  object 
of  the  suit  is  to  eiect  defendant  from  the  possession  of  a  saw  mill  and 
appurtenances  which  he  had  leased  from  plaintiff  for  a  tenn  of  three 
years  from  the  first  of  January,  1830,  and  for  the  use  of  which  he  had 
a^^reed,  in  a  \vritten  lease,  to  pay  to  the  lessor  the  annual  rental 
consisting  of  a  sura  equal  to  one-half  of  the  net  profits  made  by  him  in 
ninning  said  mill,  ^'payments  to  be  made  as  often  as  practicable  during 
each  year^ 

As  the  suit  involves  no  money  demand,  the  i>ecuniary  amount  in 
dispute  is  the  value  of  the  unexpired  term  of  the  lease,  that  for  the 
time  to  nin  from  the  18th  of  September,  18B0,  on  which  the  demand  of 
possession  was  first  made,  to  the  31st  of  December,  1882. 
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Plaintiff  swears  tliat  the  rent  of  his  mill  is  worth  $200  a  month,  and 
his  testimony  on  that  point  is  not  contradicted.  A  statement  of  aecountH 
made  out  by  defendant  himself,  shows  that  the  portion  of  profits  accrued 
for  the  account  of,  and  paid  by  liim  to  defendant,  ii'om  January'  Ist, 
1880,  to  the  7th  of  August  following,  amounted  to  $921.59,  or  some  $115 
a  month,  and  that  monthly  ivntal  for  the  unexpired  term  of  the  leas**, 
would  foot  up  a  sum  far  in  excess  of  one  thousand  dollars.  Hence  it  is 
clear  that  we  have  jiuisdiction  in  the  premises,  and  the  motion  to 
dismiss  is,  therefore,  overruled.    Ellis,  et  al.  vs.  Silverstein,  26  A.  47. 

Ox  THE  Merits. 

It  appears  that  the  ground  on  which  plaintiff  rests  his  right  to  eject 
the  defendant,  is  the  latter's  refiisal  to  pay  him  the  sum  of  $53.86,  ai* 
the  balance  due  him  on  his  proportion  of  the  profits  realized  up  to  the 
7th  of  August,  18S().  Defendant  admitA  that  he  owes  the  sum  of  $53.86, 
as  allegexl  by  plaintiff,  but  denies  that  any  demand  wa^  ever  made  on 
liim  for  the  same,  aud  tliat  he  luis  ever  refused  payment  thereof,  which 
payment  he  avei*s  to  have  tendered  to  plaintiff,  who  refused  it. 

^rhe  District  Judge  rendered  judgment  of  non-suit  against  plaintiff, 
who  appeals. 

Tlie  testimony  is  decidedly  conflicting,  but  the  weight  of  evidence 
preponderates  against  plaintiff,  who  has  failed  to  prove,  to  our  satis- 
faction, that  after  due  demand,  defendant  failed  or  refused  to  pay  the 
balance  claimed  of  him,  and  thus  \dolated  the  terms  of  his  contract. 

Plaintiff  swears  positively  that  such  a  demand  was  made  by  him  on 
September  7th,  1880,  aud  that  payment  was  refused  by  defendant,  and 
his  testimony  is  corroborated  by  another  ^vitness. 

But  his  statements  are  as  solemnly  denied  by  defendant,  who  swears 
that  no  such  demand  was  made  on  him  on  that  day,  and  denies  that 
he  refused  such  i)ayment  on  that  or  any  other  occasion,  and  sti%t<es  that 
he  frequently  tendered  that  amount  to  plaintiff,  who  refiised  the  same, 
and  stated  that  what  he  wanted  was  his  mill,  and  his  testimony  is 
corroboi'ated  by  three  other  witnesses. 

Recognizing  our  embarrassment  in  concliuling  which  set  of  conflicting 
witnesses  should  be  believed,  we  adopt  the  conclusions  of  the  District 
Judge,  who  heard  and  saw  the  witnesses  testify,  and  had  better  oppor- 
tunities of  testing  the  truth  of  their  re8i)ective  statements.  Any  doubt 
existing  in  the  jiulicial  mind,  under  the  present  circumstances,  must  be 
construed  against  plaintiff,  who  must  not  only  make  out  a  probable 
case,  but  must  estjiblish  his  demand  vrith  legal  certainty. 

But,  admitting  that  the  evidence  had  proven  a  failure  or  refusal  on 
the  pait  of  the  defendant  to  pay  the  balance  due  to  plaintiff,  at  the  time 


NEW  ORLEANS,  JANUARY,  1882. 


9 


State  of  LonisUna  vs.  Maimee  AlphonHe  et  als. 


of  bis  statement  showing  such  balance  to  he  due  to  i>laintiff,  we  cannot 
construe  such  refusal  or  failure  of  payment,  as  a  passive  violation  of  his 
lease,  whicli  iirovides  that  such  payments  were  to  he  made  as  often  as 
practimhle,  during  the  year,  under  which  indefinite  and  uncertain 
provision,  it  was  incumbent  on  plaintiff  to  prove  the  hai^peuing  of  the 
practicable  emergency  rendering  the  payment  al)Holut<*ly  due  and 
exigible,  and  this  he  lias  utterly  failed  to  do.    6  A.  279 ;  30  A.  255. 

Our  conclusion  is  clear  that  he  has  failed  to  make  out  his  case. 

The  judgment  a])pealed  from  is,  therefore,  affirmed,  at  appellant's 
costs. 


No.  8250. 
The  State  of  Louisiana  vs.  Maim1^:e  Alphon'Se  Et.  Als. 

Aet  Xo.  98,  of  the  Lefdalatare  of  IS^,  did  not  repeal  Act  No  13d  of  1877,  which  provides  for 
the  drawing  of  tales  jarors  in  criminal  cases  in  the  Parinh  of  Orleans,  nnder  certain 
circumstances.  The  order  made  bv  the  Judge  a  qxto  for  an  additional  drawing,  was  not, 
therefore,  niegs). 

It  is  tibe  duty  of  the  District  Jndge  to  carefally  abstain  from  any  expression  of  opinion  or 
eomment  apon  the  facts  of  the  case,  in  a  criminal  prosecution,  not  onl}'  in  his  final  charge 
to  the  Jury,  bat  also  in  his  rulings  upon  the  admissibility  of  evidence,  in  the  presence  of 
the  jury.    But  the  complaint  of  the  accused  on  ihis  point  is  unfounde<l  in  the  premises. 

A  Jaror,  who  is  by  conscience  opposed  to  capital  punishment,  is  incompetent.  Bat,  in  this 
case,  the  Joror  having  already  snswered  that  he  had  no  each  soraples,  the  judge  a  quo 
waq  right  in  not  allowing  defendant's  counsel  to  repeat  the  question. 

The  confession  made  by  the  accused  whilst  incarcerated,  to  a  jiolice  officer,  is  admissible  in 
evidence,  when  neither  threats  nor  piomises  were  offered  by  the  latter  to  obtain  the  said 
oonfeasion. 

It  is  BOW  well  settled,  that  the  deposition  taken  before  a  magistrate,  at  a  preliminary'  exam< 
inatlOD,  and  contradictorily  with  the  accused,  of  a  witness  wio  died  afters' ards,  is 
admissilrfe  in  evidence  on  the  trial  of  the  prosecution. 


A 


PPEAL  from  the  Criminal  District  Conrt  for  tlie  Parisli  of  Orleans. 
Bomanj  J. 


L.  Marrero  and  Sambala  d;  DucroSj  for  Defendants  and  Appellants: 

I. 

The  regalar  panel  of  jury  of  the  Criminal  District  Court  for  the  Parish  of  Orleans,  shall  only 
bednkwn  in  the  mode  and  manner  prescribed  by  Act  No.  98  of  1680,  at  least  iifteen  days 
before  the  expiration  of  every  month  in  which  the  Court  shall  hold  its  sessions,  and  the 
persons  whose  names  shall  he  so  drawn  and  remaining  after  the  selection  of  the  Grand 
Jury  therefrom,  shall  constitute  the  Petit  Jury  for  the  month  or  session  succeeding  the 
dAwing,  and  no  other  drawing  can  be  legally  ordered  to  take  place  during  the  month, 
except  when  the  roguiar  panel  be  exhausted  on  the  trial  of  a  criminal  case,  where  the 
accused  is  charged  with  a  felony,  and  the  jury  be  not  complete,  or  when  in  the  case  fixed 
fir  trial,  talesmen  anp  or  will  be  required.  Act  98  of  1880,  Sees.  3d  and  5th ;  Act  138,  Ex. 
Sea.  1677. 
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When  tlte  petit  Jary  luve  not  been  drawn  stricUj  in  the  mode  pteoeiibed  bj  law,  the  txial, 
conTiction  and  sentence  are  nnll.  20  A.  356;  90  A.  44S:  »  A.  643;  94  A.  S»;  19  A.  105; 
30  A.  603. 

A  Jodge  cannot  apply  for  a  pnrpoee  the  proriaions  of  a  law  enacted  for  a  uperial  and  diflerent 
parpoee,  nor  can  be  amend  said  law  to  meet  an  anergeney  not  provided  for. 

Under  Act  138  ot  18T7,  the  Conri  may  direct  either  the  Sheriff  or  one  of  hia  deputies  to  draw 
the  tales  Jorors  in  certain  cases,  bnt  onder  Act  Vo,  98,  1880,  which  was  snbseqnently 
enacted,  the  CoBrndssioners,  together  with  the  Criminal  Sheriff  tn  jrropria  permma  shall 
draw  the  jnry  for  the  regnlar  paneL 

All  proceedings  pertaining  to  or  affecting  a  criminal  trial  should  be  strictly  tvglk  by  the 
minute  clerk  appointed  for  that  pnrpoee,  and  omissions  or  iiregolarities  ooeniTing 
throngh  neglect  or  otherwise,  cannot  ex  parte  be  corrected,  amended  and  made  ralid,  after 
a  nomber  of  days,  by  a  nunc  pro  twne  entry  taken  and  leoorded  in  the  minntea,  now  for 
then,  and  oonrts  will  not  sanction  snch  action. 

IL 
Any  allnsions,  hinta  or  remote  alliisions  from  the  Judge,  by  inadvertenee  or  otherwise,  npon 
the  facts  in  a  trial,  is  an  infringement  on  the  province  of  the  Jory,  and  when  tiiere  are 
donbte  as  to  the  language  actually  used  by  the  judge,  where  it  is  ambignooa,  or  when  the 
bill  of  ezoeptlon  is  so  expressed  as  to  show  discrepancies  between  the  statement  in  the 
body  of  the  bill  and  those  appended  by  the  Court,  the  accused  will  have  the  benriit  of  the 
doubt,  and  it  is  safer  to  grant  a  newtriaL  30  A.  600;  7  ICev.  377;  lb.  149;  1S7  Cal.  310;  8 
Winston,  47;  "S.  C,  3  Jones  Law,  p.  6;  17  Mo.  142;  11  A.  537;  17  Mo.  329;  38  Mo.  S13  ; 
16 Cal.  137 ;  19  Peck,  311;  12  Peek,  581 ;  27  Tex.  759 ;  12  Cal.  34 ;  16  Cal.  137;  5  Ohio,  309 ; 
2  Btbb.  89 ;  3  6r.  &  Wat.  on  17.  T.,  p.  872 ;  lb.  706. 

m. 

A  person  for  trial  for  a  capital  offense  has  full  scope  to  interrogate  a  Juror,  and  inquire  into  the 
state  of  his  mind  as  to  eonsoientioos  scruples,  his  opinion  or  policy,  to  enable  him  to 
exercise  his  constitutional  rights  to  peremptory  challenges  and  challenges  for  oaiiae.  3 
Parker  C.  B.  109 ;  17  New  Hamp.  171 ;  13  K.  H.  556 ;  48  Barb.  274 ;  36  K.  Y.  276 ;  14  HI. 
433 ;  16  Ark.  58 ;  Whart.  Cr.  L.  857 ;  7  Cal.  140. 

IV. 

An  examination  before  a  committing  magistrate  is  not  a  trial  or  criminal  prosecution  in  the 
sense  of  Article  6tb  of  the  Constitution,  which  contemplates  that  both  the  accused  and 
the  Jury  should  see  and  hear  the  witnesses,  and  never  Int^ided  to  make  it  a  role  of 
evidence  that  the  testimony  of  a  deceased  witness,  taken  before  a  Becorder,  could  be  read 
or  used  against  a  prisoner  on  trial  before  a  jury.  Art  6,  Const.  1879;  90  Mo.  (3  Jones) 
436;  lb.  446. 

When  prisoners  on  trial  have  not  had  full  advantage  to  croBS'Oxamine  a  witness,  either  on 
account  of  intimidation,  excitement  or  Ignorance,  or  on  account  of  being  too  deaf  to  know 
the  nature  of  the  testimony  of  the  witness,  his  deposition,  if  he  be  dead,  is  not  admissible 
in  evidence  against  the  accused. 

V. 
Any  inducement,  however  slight  it  may  be,  made  by  one  in  authority  will  vitiate  a  confeoaSon 

induced  by  it,    Wharton  Cr.  Evid.  (8th  Sd.)  §651 ;  Greenleaf  on  Bvid.  964,  (notes.) 
So,  also,  if  there  be  collateral  inducement.    State  vs.  Grant,  22  Maine  B.  171. 
Words  of  advice  and  adjuration  coming  from  one  in  authority,  couched  in  snoh  terms  as  nuif^ 

have  led  the  prisoner  to  bdieve  that  his  position  may  be  bettered  by  a  oonfeosion,  will 

« 

render  the  coiifesaion  obtained  thereby  inadmissible  in  evidence.  Meynell's  case,  9 
Lewin,  C.  C.  122;  Greenleaf  on  Evid.  pp.  399  and  393,  (notes) ;  Whart  Cr.  Bvid.,  §673; 
Arch.  Cr.  PL  &  Pr.,  vol.  I.,  (13th  Ed.)  388,  305,  306.  See  also  Byvs.  Thomas,  6  Car.  &  P. 
353. 
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J,  C.  Egan,  Attorney  General,  for  the  State,  Appellant : 

1.  Sections  9  and  3,  of  Act  No.  98  of  1880,  provide  for  fhe  manner  of  selecting  the  jury  to  be 
presented  to  the  prisoner,  and  Section  5  as  directing  how  the  Jurors  shall  be  presented  to 
the  prisoner  from  tiie  venire. 

3.  The  challenge  to  the  tales  Jurors  is  without  merit ;  it  can  never  be  known  in  advance 
that  tales  Jurors  will  be  required,  and  the  Uw  does  not  say  they  shall  be  drawn  fifteen 
days  in  advance  of  the  trial  of  the  case. 

3.  The  Court  may,  of  its  own  action,  set  aside  a  Jnror  in  a  capital  case  when  said  Juror  has 
conscientious  scruples  on  the  snl^ect  of  capital  punishment.  Wharton's  Am.  Crim.  Law, 
4th  Sd.,  See.  3035. 

4.  In  an  examination  of  a  Juror  as  ta  his  oompetency,  all  questions  are  properly  ezdnded 
which  do  not  affect  the  competency  ot  the  Jnror  in  any  way. 

5.  The  testimony  of  a  deceased  witness,  which  was  taken  before  a  recorder  contradictorUy 
with  the  accused  at  his  preliminary  trial,  is  good  evidence  and  was  properly  received. 
Bishop  on  Cr.  Pr.,  vol  I.,  Sees.  1195,  1197  and  1301 ;  Wharton's  Cr.  Ev.,  8th  £d.,  Sec.  397; 
Wharton's  Am.  Crim.  Law,  5th  Sd.,  vol  IV..  Sec.  667 ;  Archbold's  Crim.  Pr.  and  PL,  vol. 
L,  p.  478,  and  foot  note  to  Sec.  1010. 

6.  A  bill  of  exceptions  cannot  be  considered  by  this  Court  when  the  Judge  a  ^ua  denies  the 
statement  therein  contained,  when  said  statement  is  the  express  ground  of  objection  urged 
by  the  accused. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendants  were  indicted  and  tried  for  the  murder 
of  one  Robert  Burton,  the  first  named,  Alphonse,  was  convicted  of 
manslaughter  and  sentenced  to  five  years  imprisonment,  and  the  other 
to  a  life  imprisonment  at  hard  labor,  in  the  penitentiary.  From  these 
sentences  they  have  appealed. 

Bills  of  Exceptions  in  the  recoi*d  suggest  errors  in  the  rulings  of  the 
Judge  presiding  at  the  trial,  complained  of  as  follows : 

1.  The  overruling  the  challenge  to  the  array. 

2.  The  alleged  comment  or  remark  of  the  Judge,  during  the  course 
of  the  trial  and  in  the  presence  of  the  jury,  touching  a  question  of  fact. 

3.  The  exclusion  of  a  juror  as  incompetent  on  account  of  his  declared 
scruples  regarding  the  infliction  of  capital  punishment. 

4.  The  refusal  of  the  Judge  to  permit  a  question  to  be  answered  by 
a  juror  sworn  on  his  voir  dire,  touching  his  scruples  as  to  the  infliction 
of  the  death  i)enalty. 

5.  To  the  admission  in  evidence  of  the  confession  of  one  of  the 
accused ;  and 

6.  To  the  admission  of  the  de^tositiou  of  a  deceased  witness  taken  in 
the  preliminary  examination  before  the  Recorder. 

These  we  vriU  proceed  to  discuss  seriatim. 
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I. 

Challenge  to  the  Array. 

The  facta  on  this  point,  as  we  gather  from  the  reconi,  are,  substan- 
tially, as  follows : 

The  case  was  tried  in  January,  1831 . 

On  the  14t]i  December,  x)receding,  the  Judge  of  the  Criminal  Court 
of  Section  B,  i^arish  of  Orleans,  under  Act  93  of  1830,  issued  an  order 
to  the  sheriff  and  jury  commissioners  to  draw  from  the  jury  wheel  three 
huiub'ed  names  of  persons,  to  constitute  the  grand  and  petit  juries  of 
the  Court  for  the  ensuing  tenn  thereof,  in  January. 

The  drawing  took  place  on  the  16th  of  December,  under  the  order, 
and  the  names  of  the  three  himdrcd  jurors  were  returned  into  Court  as 
prescribed  by  tlie  Statute. 

From  these  three  hundred,  the  grand  jury  was  first  drawn  and  empan- 
elled, loavin:?  two  hundred  and  eighty-four  remaining.  Of  this 
remainder,  one  hiuidred  and  thirty-four  were  attached  to  Section  "A" 
of  the  Court  to  serve  as  petit  jurors.  From  this  last  number  the  Judge 
of  Section  "A"  proceeded  to  select  the  jurors  in  conformity  to  Section 
6  of  the  Statute,  and  excused  for  cause,  all  on  the  list  but  thirty -five 
names. 

After  thus  proceeding,  the  Judge  of  Section  "A"  on  the  3d  of  January, 
1881,  issued  an'order  to  the  jury  commissioners  and  the  sheriff,  to  draw 
forthwith  from  the  jury  wheel,  fifty  additional  names,  setting  forth  as  a 
reason  for  the  order,  that  this  number  "  was  required  to  complete  the 
jury  panel  for  the  January  term." 

This  additional  drawing  was  effected,  and  the  panel  made  up  from 
these  two  drawings;  and  ft'om  this  panel,  andft'om  talesmen  subsequently 
called  after  the  trial  began,  the  jury  was  constituted  that  tried  the  cftse. 

The  alleged  in'egularities  in  these  proceedings  complained  of,  are 
two :  First,  that  all  the  names  comi)osing  the  venire  were  not  drawn 
fifteen  days  before  the  beginning  of  the  term  of  Ctmrt,  as  reqmred  by 
law,  and,  if  any  single  name  appears  on  the  panel,  not  so  di*awn,  it 
justified  a  challenge  to  the  entire  array ;  and,  secondly,  that  the  jurors, 
from  the  first  drawing,  Avere  not  selected  by  the  Judge  of  the  Section  in 
which  they  were  to  serve.  This,  we  tfike  to  be  the  second  ground  of 
objection,  though  the  language  both  of  the  bill  and  of  the  brief  is  not 
entirely  clear  on  the  point. 

In  regard  to  the  fii*8t  objection,  the  Statute  referred  to,  Act  93  of 
1880,  does  require  that  the  number  of  juroi-s  ordered  to  be  drawn  by  the 
Court,  shall  be  drawn  fifteen  days  next  preceding  the  beginning  of  the 
month  in  which  the  term  of  Court  is  to  be  held.    This  was  done  as 
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Htated  above,  but  did  not  furnish — after  selections  had  been  made  there- 
from, and  the  list  reduced  in  the  manner  shown — in  the  o])inion  of  the 
Judge,  a  sufficient  number  to  answer  the  requirements  of  the  Court,  and 
hence  the  fifty  more  ordered  to  meet  the  exigency.  It  is  this  order  that 
is  attacked  as  unwarranted,  and  the  jurors  drawn  under  it  alleged  to  be 

illegally  drawn  and  incompetent  to  serve. 

* 

The  statute  in  question  makes  no  provision  for  meeting  the  exigency 
tliat  arose  in  this  case  on  the  partial  exhaustion  of  the  panel,  and 
^\'idently  contemplated  that  sufficient  jurors  would  be  provided  from 
the  drawing  prescribed  at  the  time  8i)ecified.  It  did  not,  however, 
reiieal  all  laws  on  the  same  subject  matter,  but  only  such  laws  and  parts 
thereof,  as  were  inconsistent  with  its  provisions- 
Act  No.  138,  extra  session  of  1877,  provides:  "That  whenever,  on 
the  trial  of  any  criminal  case  in  the  Parish  of  Orleans,  where  the 
accusetl  is  charged  with  a  felonious  crime,  ♦  *  *  in  the  opinion  of 
the  Judge  in  the  case  fixed  for  trial,  talesmen  are,  or  will  be  required  to 
complete  the  jury,  the  Judge  shall  enter  an  order  directing  the  crinLinal 
sheriff  to  draw  such  number  of  tales  jurors  as  in  the  opinion  of  the  Court 
may  l)e  necessary  to  complete  the  jury,  from  the  jury  wheel  containing 
the  jurymen,  by  the  jury  commissioners,  etc." 

This  Act  evidently  conferred  authority  on  the  Judge  to  render  the 
order  in  question,  and  it  was  not  repealed  or  impaired  by  the  later  Statute 
98  of  1880,  since  the  latter  contains  no  provision  in  conflict  with  it,  and 
the  provisions  of  both  Statutes  can  well  stand  together.  And  the  case 
having  been  fixed  for  trial  when  the  order  was  made,  it  being  certain  or 
liighly  proliable  that  the  jurors  first  drawn  would  not  be  sufficient  for 
the  apiK>inted  trial — as  proved  to  be  the  case — the  condition  of  things 
c^xisted  that  justified  the.  Judge,  and  even  made  it  his  duty,  to  enforce  the 
clause  of  the  previous  act  referred  to,  to  meet  the  emergency  for  which 
no  adequate  provision  was  made  in  Act  98  of  1880. 

The  second  objection  does  not  seem  to  be  insisted  on  in  argimient, 
hut  if  urged,  it  is  enough  to  say,  that  the  record,  which  we  have  referred 
to  above,  plainly  shows  that  the  jurors,  after  their  allotment  to  Section 
A  of  the  Court,  were  "  selected "  by  the  Judge  of  that  Section ;  the 
selection  consisting  in  revising  the  list,  examining  into  the  legal  qualifi- 
cations of  those  composing  it,  and  rejecting  therefrom  all  such  as  were 
disqualified. 

We  find,  therefore,  that  the  objections  urged  to  the  drawing,  selection 
and  empanelling  of  the  jury,  were  not  well  taken,  and  the  challenge  to 
the  array  proi)erly  overruled. 
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II. 

The  facts  relating  to  tiie  alleged  remark  of  the  Judge,  complained  of 
are  as  follows : 

One  W.  B.  Stansbury  was  on  the  stand,  undei*  examination  as  a 
witness,  and  the  matter  of  inquiry'  at  the  time  seems  to  have  been 
touching  the  identity  of  the  prisoners ;  some  question  relating  to  this 
subject  had  been  asked  by  the  counsel  for  the  State  and  objected  to  by 
the  defendant's  counsel,  when  the  objection  was  made,  the  Judge 
remarked  as  follows :  ^'  As  the  identity  has  alre«4y  been  established  in 
the" 

At  this  iK)int  the  counsel  for  the  defense  interrupted  and  interposed 
the  objection,  that  the  Court  had  no  right  to  i>ass  on  a  question  of 
fact,  whereupon  the  Ju^lge  mad«  the  following  statementj  which  we 
copy  from  the  bill :  "  The  testimony  of  Rachel  Bums,  on  the  question 
of  the  identity  of  the  prisoners,  as  contained  in  her  deposition  before 
the  Recorder,  was  already  given  to  the  jury  this  morning.  The  Court 
expressly  disclaims  pronoimcing  any  opinion  as  to  the  effect  to  be  given 
to  that  testimony  or  even  as  to  what  that  evidence  was.  The  Court,  in 
making  these  remarks,  meant  tiiem  as  an  intimation  that  the  question 
now  prox>ounded  to  the  witness  on  the  stand,  as  to  the  identity  of  the 
accused,  by  the  same  Rachel  Bums,  was  of  doubtful  propriety,  and 
should  not  be  put.  These  remarks  were  made  on  an  objection  raised 
by  the  defense  to  the  question  put  to  the  witness.  Counsel  for  the 
defense  not  permitting  the  Court  to  conclude  its  I'emarks,  asserted  that 
the  Court  had  passed  on  the  facts  in  the  case,  and  insisted  on  immedi- 
ately writing  a  bill  of  exception.  Upon  the  above  faets  and  remarks 
of  the  Court,  defendants,  through  their  counsel,  objected,  and  reserved 
this  their  bill  of  exceptions,  and  tendered  it  to  the  Judge  for  signature." 

By  the  Court. 

"  At  the  time  of  its  interruption  by  counsel  for  the  defense,  the  Court 
danied,  and  does  now,  that  it  expressed  any  opinion  on  any  part  of  tiie 
evidence  in  this  case  j  and  afterwards  told  the  jiu-y  emi)hatically,  that 
the  Court,  has  no  opinion  to  express  on  the  evidence ;  that  it  was  the 
province  of  the  jury  and  not  of  the  Court  to  determine  what  the  evidence 
in  the  case  was,  and  what  effect  should  be  given  to  it." 

Section  991,  of  the  Revised  Statutes  of  1870,  pro%'ide8  that "  in  charging 
the  jury  in  criminal  cases,  the  judge  must  limit  himself  to  giving  them 
a  knowledge  of  the  law  applicable  to  the  case.  In  doing  so,  he  shall 
abstain  from  stating  or  recapitulating  the  evidence  so  as  to  influence 
their  decisions  on  the  facts.    He  shall  not  state  or  repeat  to  the  jury 
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the  testimony  of  any  witness,  nor  shall  he  give  any  opinion  as  what 
facts  have  been  proved  or  disproved." 

The  language  of  the  statute,  construed  according  to  its  letter,  would 
Reem  to  limit  the  prohibition  agsiinst  the  Judge  making  any  remark  or 
comment  touching  the  facts  of  a  case,  or  evidence  relating  thereto,  to 
his  final  charge  to  jury ;  but  this  is  not  the  spirit  of  law,  and  such  com- 
ment, reference  or  allusion,  at  any  stage  of  the  trial,  is  opposed  to  our 
system  of  criminal  jurisprudence,  as  established  not  only  in  practice, 
but  by  constitutional  provision,  and  we  do  not  hesitate  to  declare  that 
any  expression  of  opinion  by  the  Judge  during  the  progress  of  the  trial 
made  in  the  presence  of  the  jury,  or  out  of  their  presence,  is  to  be 
condemned;  that  it  is  the  duty  of  the  Judge  to  carefully  abstain  from 
such  expression,  both  in  ruling  upon  the  admissibility  of  evidence  and 
in  his  charge  to  the  jury,  and  any  clear,  though  hasty  and  inadvertent 
expression  of  opinion,  touching  any  material  fact  developed  by  the 
evidence,  might  well  be  regarded  as  fatal  to  the  proceedings. 

Upon  the  point  now  under  consideration,  we  must,  however,  judge 
of  the  matter,  and  form  our  conclusions  from  the  entire  record  relating 
to  the  subject,  and  what  do  we  find  Y  In  the  first  place,  the  remark 
complained  of,  is  contained  in  a  seutence  uncompleted,  broken  off  by 
the  objection  suddenly  interposed.  Kon  constat  that,  had  the  Judge 
finished  the  sentence,  it  would  have  justified  the  inference  that  any 
distinct  reference  was  made,  or  opinion  avowed,  as  to  the  existence  or 
non-existence  of  any  fact  developed  by  the  evidence.  Besides,  as  part 
of  the  bill,  we  find  the  judge's  explanation,  and  his  positive  denial  that 
any  allusion  was  intended  or  any  opinion  expressed,  relating  to 
the  question  of  fact  or  inquiry  then  before  the  Court.  And,  moreover, 
we  have  the  Judge^s  express  disclaimer  to  the  jury,  made  at  the  inst4int, 
that  any  such  opinion  was  expressed,  and  his  emphatic  declaration  to 
them  that  it  was  their  province,  and  not  the  Courtis,  to  determine 
what  the  evidence  was  and  what  effect  should  l>e  given  to  it !  All  this 
it  is  OUT  duty  to  weigh,  and  giving  it  the  weight  that  we  deem  it  prop- 
erly entitled  to,  we  cannot  construe  the  language  complained  of  as 
possessing  the  significance  and  importance  ascribed  to  it  by  the  defend- 
antV  counsel,  and  as  operating,  after  the  explanations  and  disclaimers 
made,  to  the  prejudice  of  the  accused.  We  find  no  case  in  which  such 
chance,  careless  and  incomplete  expressions,  even  without  the  denial 
and  explanations  attending  it,  has  been  deemed  sufficient  to  set  aside  a 
venlict. 

III. 

The  next  question  presented  is,  whether  a  person  otherwise  qualified, 
who  has  conscientious  /scruples  against  the  infliction  of  capital  punish- 
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ment,  and  avows  sucli  scruples  when  examined  iu  liis  voir  dire,  is  a 
competent  juror  in  a  trial  for  murder  or  other  capital  offense  f 

The  original  punishment  prescril)ed  by  our  laws  for  murder  was 
death.  When,  by  subsequent  stsitute,  a  jury  was  pennitted  to  qualify 
their  verdict  by  imposing  imprisonment  at  hard  lalwr  for  life,  instead  of 
the  death  penalty,  it  was  intended  by  the  law -maker  to  invest  them 
•with  a  certain  discretion,  to  be  exercised  by  them  according  to  facts 
and  circumstances  of  the  ca^^^,  as  they  might  bear  on  the  enormity, 
depravity  or  cruelty  that  marked  the  commission  of  the  crime.  If  such 
was  the  reason  of  the  law,  it  is  plain  to  see  tliat  no  juror  would  be  com- 
petent in  such  case^  unless  he  cimld  exercise  the  discretion  in  the 
making  up  and  rendition  of  his  verdict,  that  the  law  designed  to  invest 
him  with.  Without  such  discretion,  and  i>ossessing  such  scruples  about 
the  mode  of  punishment,  he  would  fail  to  possess  the  essential  qualiti- 
cations  required  of  a  juror. 

The  question  of  competency  in  such  case,  is  not,  ther^ore,  affected 
by  the  change  in  the  law  authorizing  a  qualified  veitlict,  and  tliis  has 
been  i-epeatedl}'  ruled  since  the  change  was  made.  11  A.  81,  28f3,  5!15  ; 
13  A.  276;  14  A.  570, 

IV. 

On  the  tiiiil  of  the  case,  a  x>erson  called  as  a  juror  was  asked  the 
following  questions : 

"  If  you  were  to  be  sworn  as  a  juror  in  this  case,  and  the  evidence  in 
your  opinion  justified  a  verdict  of  guilty,  would  you  or  not  hesitate 
in  rendering  such  verdict  because  you  knew  that  the  prisoners  woidd 
in  consequence  thereof  be  hanged  ?" 

The  question  was  objected  to,  and  the  objection  wt\s  sustained.  The 
juror,  it  appears,  had  already  stilted  that  he  was  not  ojjposed  to  capitiil 
punishment  before  the  above  question  was  asked  him  by  the  defend- 
ants^ counsel.  We  see  no  necessity  or  purpose  in  repeating  the  question 
or  the  answer  to  it,  and  there  was  no  eiTor  in  the  i-cfus<U  of  the  Judge 
to  have  it  answered. 

V. 

The  next  question  is  that  presented  by  the  follo^ving  bill  of  excep- 
tions, which  we  copy : 

"  Be  it  known  that  on  the  trial  of  this  cause,  on  the  28th  day  of 
January,  1881,  one  Josei>h  Lang,  a  witness,  called  and  sworn  for  the 
State,  was  about  to  give  the  declaration  made  to  him  by  Maimee 
Alphonse,  one  of  the  defendants,  whilst  under  an-est,  which  declaration 
was  made  under  the  following  circumstances  and  after  the  witness,  who 
is  a  police  officer,  had  told  him  :    ^  Mahnee  donH  cry)  I  would  not  ay  if 
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I WOB  not  guilty  ;  you  tcould  do  better  if  you  told  nie  who  the  parties  are.'' 
That,  subsequently',  when  the  said  witness  had  placed  him  in  a  ceU  iu 
the  police  statioH,  he,  the  said  witness,  was  called  back  by  Alphonse, 
and  at  that  time  the  said  officer  told  him :  ^  Now,  remember j  if  ymh 
know  the  parties  you  had  better  tell  ine;  I  would  not  suffer  for  any  one  else,^ 
Witness  being  about  to  repeat  the  declaration,  counsel  for  the  defendant 
objected,  on  the  ground  that  if  said  declaration  amounted  to  a  confes- 
sion, it  was  inadmissible  in  evidence,  the  same  having  been  obtained 
by  inducements  from  the  witness  who  was  an  officer,  and  whilst  accused 
(Alphonse)  was  under  arrest  and  incarcerated,  which  objection  of 
defendants  the  Cornet  overruled,  on  the  ground  that  the  words  used  by 
the  witness  did  not  amount  to  an  inducement,  to  which  ruling  of  the 
Court  defendants  excepted  and  reserved  this  their  bill  of  exceptions 
and  tendered  it  for  signature." 

This  brings  up  one  of  the  most  impoitant  questions  that  the  record 
presents.  The  subject  of  the  admissibility  of  confessions  has  been  a 
matter  of  frequent  adjudications,  and  from  the  nature  of  the  question,  has 
been  the  subject  of  conflicting  decisions. 

As  a  general  rule,  both  in  civil  and  cnminal  cases,  the  confession  of  a 
party,  when  conclusively  established,  is  i*egarded  as  the  highest  species 
of  evidence.  Indeed,  when  we  reflect  on  the  powerful  motives  that 
would  induce  a  guilty  party  to  deny  his  guilt  and  seek  to  hide  his  crime, 
we  can  scarcely  conceive  of  the  possibility  of  an  innocent  person  of 
sound  mind,  falsely  confessing  his  guilt  of  an  oifense  with  which  he  is 
charged.  Such  confession,  when  made,  might,  therefore,  be  reasonably 
viewed  as  the  very  strongest,  if  not  conclusive  evidence.  Such  confes- 
sions are,  however,  under  certain  circumstances,  excluded.  Such 
exclusion  is  based  on  the  hypothesis  that  under  some  conditions,  con- 
fessions may  be  made  under  fear  so  abject,  or  hopes  so  powerful,  the 
one  caused  by  threats  or  terrorism,  and  the  other  prompted  by  promises 
of  reward  or  benefits,  as  to  induce  even  an  innocent  person  to  make  a 
false  acknowledgment  of  guilt.  Reason  would  teach  us,  that  under  the 
laws  governing  the  conduct  of  men,  the  influence,  whether  of  fear  or 
hope,  thus  brought  to  bear  upon  a  reasonable  mind,  must  be  strong  and 
powerful  indeed  in  their  nature,  to  produce  a  result  so  at  variance  with 
human  nature  itself,  because  it  must  be  presumed,  that  no  man  would 
make  a  confession  against  himself,  if  the  facts  confessed  were  not  true. 
It  is  difficult  to  deduce  any  positive  rule  on  this  subject  from  the  decis- 
ions, which,  as  stated,  are  not  uniform,  for  the  reason,  that  in  each 
case,  the  question  is,  whether  the  influences  applied  in  that  case  were 
likely  to  produce  untruth — ^a  question  which  rests,  to  a  considerable 
extent,  on  the  discretion  of  the  Judge  who  is  called  on  to  decide  it. 

Wharton  lays  down  the  following  general  principles  on  the  subject : 

8 
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*'  A  free  and  voluntary  confession  by  a  person  accused  of  an  offense, 
whether  made  before  his  apprehension  or  after ;  wliether  on  a  judicial 
examination  or  after  commitment;  whether  reduced  to  writing  or  oral ; 
in  short,  any  voluntary  confession,  made  by  a  defendant  to  any  i>ersou 
at  any  time  or  place,  is  strong  evidence  against  him,  and,  if  satisfac- 
torily proved,  when  there  is  proof  of.  the  corpus  delicti,  sufficient  to 
convict,  according  to  the  common  law,  without  any  corroborating 
circumstances."    Wharton  on  Criminal  Law,  vol.  I.,  Sec.  683. 

Russell  on  Crimes,  vol.  II.,  824. 

Archibald  Criminal  Practice,  vol.  I.,  405. 

Hawkins,  P.  C,  c.  46, 

State  vs.  Hauck,  23  Mo.  218  ;  36  Ala.  211. 

Again  :  "  A  confession  can  never  be  received  in  evidence  wliere  the 
defendant  has  been  influenced  by  any  threat  of  harm,  or  .where  it  has 
been  extorted  by  xiain,  or  made  under  the  influence  of  fear."  Wharton 
vol.  I.,  Sec.  (>85  J  2  Russ.  826. 

"  A  confession  will  not  be  excluded  where  there  is  a  mere  af\iurati<m 
to  teU  the  truth,  unaccompanied  with  a  threat."    lb.  6S6. 

^'  Confessions  made  even  to  constables  or  police  officers  cannot  be 
excluded,  unless  it  appears  that  there  was  a  threat  of  harm  or  promise 
of  worldly  advantage."  lb.  12  j  Eng.  Law  and  Eq.  591 ;  5  Cox,  C.  C. 
523;  37  Ala.  106;  14  Minn.  105. 

Under  these  general  principles,  it  has  been  ruled  as  follows : 

"  Where  the  sheriff  said  to  his  prisoner,  that  it  would  be  better  in  the 
long  run  for  her  to  tell  the  tmth  about  the  matter  and  not  any  lies,'"* 
the  confession,  made  a  few  minutes  thereafter,  was  held  admissible. 
Hawkins  vs.  State,  7  Mo.  190. 

"  Saying  to  a  prisoner,  that  it  would  be  better  for  liim  to  confess,  or 
words  to  that  effect,  or  that  if  he  was  guilty,  it  could  not  put  liim  in  a 
worse  condition,  and  tliat  he  had  better  XeW.  the  truth,  will  not  exclude 
his  confession."    Fonts  vs.  State,  8  Ohio,  N.  S.  98. 

Aaron  vs.  State,  *^  Ala.  106. 

Young  vs.  Conn.,  8  Bach.  386. 

We  recognize  the  weight  of  these  autliorities,  and  believe  they  are 
sound  law. 

In  the  light  of  these  principles  and  the  rulings  above  cited,  let  us 
consider  the  question  t-ouching  the  admissibility  of  the  confession 
before  us. 

Maimee,  the  accused^  wliose  confession  is  in  question,  had  been 
arrested,  and  it  was  to  the  officer  making  the  arrest,  that  the  confes- 
sion was  made. 

In  the  first  place,  we  gather  from  the  language  used  by  the  officer  Uy 
the  accused,  upon  which  his  counsel  relies  a«  holding  out  the  induce- 
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iiieut,  sometliing  that  takes  it  out  of  the  strict  line  of  the  authorities  on 
the  subject.  It  is  this :  these  authorities,  and  the  decisions  we  have 
examined,  relate  to  cases  where  the  question  asked,  or  the  remark  made 
by  tlie  ^vitne8s  to  the  i)ri8oner  preceding  the  confession,  showed  an 
aiftsumption  on  the  part  of  the  witness  that  the  prisoner  was  guilty  of 
the  offense  charged  against  him. 

This  is  a  matter  of  no  slight  moment,  for  we  can  well  conceive  that 
a  remark  from  an  officer  or  other  person  having  the  prisoner  in  custody, 
conveying  his,  the  officer's  belief,  that  the  prisoner  was  guilty,  and 
expre^ssly  or  im]>liedly  charging  him  with  guilt,  is  calculated  to  impresift 
the  mind  of  a  j)ri8oner  and  destroy  or  impair  its  equipoise,  much  more 
than  a  question  or  a  remark  conveying  no  such  charge.  The  prisoner 
might  naturally  couclude  that  the  officer  believed  he  was  guilty,  and 
perhaps  every  one  else  shared  that  belief,  and  the  idea  of  a  false  confes- 
sion be  thus  suggested  to  his  mind,  with  a  view  to  some  advantage  in 
the  mitigation  of  his  punishment  or  otherwise.  But  in  this  case,  so  far 
from  the  language  used  by  the  witness  showing  an  assumption  of  the 
prisoner's  guilt,  or  a  charge  of  guilt  against  him,  it  shows  just  the 
contrary,  and  was  evidently  prompted  by  a  belief  on  the  part  of  the 
witness,  that  the  prisoner  was  not  guilty,  and  could  convey  no  other 
impression  or  meaning  to  the  prisoner  himself.  What  other  construc- 
tion can  be  placed  on  this  language :  ^'  Maim^,  don' t  cry;  Itoouldnotcry 
if  I  teas  not  guilty;  yau  wotild  do  better  if  you  told  me  who  the  parties  are.'''' 
And  ^'  Now,  remember,  if  you  know  the  parties^  you  had  better  tell  me;  1 
tcould  not  suffer  for  any  one  elseJ^^ 

This  language  cannot  reasonably  be  construed  as  containing  a  threat, 
or  calculated  to  inspire  ten*or  or  fear  in  the  mind  of  a  prisoner,  how- 
ever great  his  timidity.  And  it  seems  to  us  to  be  equally  free  from 
any  promise,  express  or  implied,  calculated  to  inspire  hope  of  an 
advantage,  or  benefit,  to  be  derived  from  the  confession.  It  cannot  be 
construed  to  be  more  than  advice  or  ac^uration,  which,  as  we  have 
seen  from  the  authorities  cited,  affords  no  sufficient  cause  for  the  exclu- 
Kion  of  the  confession.  It  was,  therefore,  properly  admitted.  15  A. 
50:? ;  IG  A.  377.  As  to  the  effect  of  that  confession,  whether  it  should 
l>e  confined  exclusively  to  the  party  making  it,  and  not  be  used  against 
his  co-defendants,  we  are  not  called  on  to  decide,  and  on  this  point,  in 
fact,  the  record  is  silent. 

VI. 

The  deposition  of  Rachel  Bums,  a  deceased  witness,  whose  deposi- 
tion hail  been  taken  contradictorily  with  the  accused,  or  in  their 
presence  at  the  preliminary  examination  before  the  Recorder,  was 
objected  to  on  the  following  grounds : 
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1.  That  the  priRoners  had  the  constitutional  right  to  be  eonfi-onted 
Avith  the  witnesses. 

2.  The  deposition  was  not  signed. 

3.  That  it  was  not  sliown  that  the  deposition  had  been  read  to  tlie 
witness. 

4.  That  one  of  the  accused  had  no  opx>ortunity  to  cross-examine  tlie 
witness. 

It  is  now  well  settled  that^  where  tlie  dei>ositions  ai*e  taken  before  a 
magistrate,  at  a  preliminary  examination,  contradictorily  with  the 
accused,  and  in  their  presence,  and  an  opportunity  for  cross-examina- 
tion is  given,  and  the  witness  dies  before  the  trial,  tlie  deiiosition  is 
admissible. 

The  constitutional  privilege  of  being  confi*onted  with  the  witnesses, 
it  is  now  held,  has,  in  fact,  been  afforded  at  such  pi-eliminary  trial,  and 
that  is  sufficient  to  meet  the  requirement.  And  the  dejiosition  was 
admissible  against  all,  although  one  of  them  may  not  have  been  repre- 
sented by  counsel,  he  being  present  and  having  an  opportunity  to 
cross-examine,  had  he  chosen  to  avail  himself  of  it.  Bishop  Crini.  Pro. 
Sees.  1096,  1097. 

Archibald  Crim.  Pr.  and  PI.,  vol.  I.,  p«  478,  and  notes ;  State  vs. 
Harvey,  28  A.  106  j  State  vs.  Hooker,  17  Vt.  ^8  j  Brown  vs.  Cane,  73 
Penn.  St.  321 ;  Bamett  vs.  People,  54  HI ;  Davis  vs.  State,  17  Ala.  354. 

The  deposition  was  shown  to  have  been  regularly  taken,  certified  to, 
and  signed  by  the  magistrate.  This  was  all  the  statute  required.  It 
need  not  be  signed  by  the  witness,  nor  shown  affirmatively  by  the 
^tate  as  a  prerequisite  to  its  admission,  that  it  was  read  to  the  witness. 
R.  S.  Sec.  1010.    Bishop  Crim.  Pro.  *  1095. 

It  was  properly  admitted. 

It  was  urged,  as  one  of  the  grounds  for  a  new  trial,  which  was  over- 
ruled, that  the  Judge  declined  to  permit  a  juror  to  ask  a  question  of 
the  counsel  during  the  course  of  his  argument.  It  might  suffice  to 
say  on  this  point,  that  the  action  of  the  Judge  was  not  complaine<l  of 
at  the  time,  and  no  bill  of  exception  taken  in  relation  thereto.  Though 
not  coming  properly  before  us  for  this  reason,  we  have  no  hesitation  in 
saying,  that  the  matter  complained  of  was  entirely  within  the  discre- 
tion of  the  Judge,  and  we  are  of  opinion  that  it  would  evince  a  sound 
exercise  of  such  discretion  to  refuse  such  privilege  to  the  jurois,  and 
prevent  such  interniption  of  counsel,  except  under  exti*aordinary 
circumstances  not  likely  to  occur.  Finding,  after  this  review  of  all 
the  questions  and  issues  presented  by  the  reconl,  that  there  are  no 
reasons  for  disturbing  the  judgment  appealed  from,  it  is  therefore 
4iffirmed  with  costs.' 

Rehearing  refused. 
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No,  825a 
Succession  of  Robert  Y,  Ciiarmbury, 

From  ft  jadgment  reeof^jBiziiig  the  beirs  and  ordering  tken  to  be  put  in  poasession,  the  teata* 

nentary  exeentor  haa  an  appealable  Interest. 
The  ol^ectJon  that  the  appeal  bond  died  Is  not  such  as  re<|nired  by  law,  most  be  made  in  this 

Court  wftliin  the  three  days  after  the  Transcript  is  Hied. 
The  oTdeetion  tliati  the  sarety  on  the  appeal  bond  is  himself  one  of  the  appeUaats,  mast  be 

first  raised  In,  and  passed  apon,  by  the  lower  court. 
It  is  no  reason  for  ike  executors  to  refose  to  pat  the  heirs  in  possession,  that  the  latter  hare 

not  tendered  the  amount  of  the  debts,  fees  and  charges  dae  by  the  estate.     The  objection 

t»  ftivoloaa.    If  the  creditors  make  no  opposition  and  require  no  security,  the  executors 

have  no  right  to  demand  any.     For  the  fees  and  charges,  they  mast  provide  for  them  in 

their  account. 
The  consent  of  the  l^ateea  that  the  heirs  be  put  la  possession,  is  a  waiver  of  the  trader  of  the 


Ii  is  enough  fior  the  court  to  order  the  heirs  to  be  put  in  possession  that  the  constituted 
legatees  oonsent  to  it.  Whether  such  constituted  iegatees  have  the  power  or  not  to  so 
consent,  is  not  to  be  considered  in  the  promises.  The  patting  of  the  heirs  in  possession 
d«ddes  no  isane  as  to  the  legality  or  validity  of  the  legacies.  All  the  claims  apd  rights 
tibat  can  be  exercised  under  such  legacies  agsinst  the  executors,  can  be  equally  exercised 
against  tiie  hmrs,  after  they  have  been  put  in  possession. 

APPEAL  from  the  Civil  District  for  the  Parish  of  Oileaiwu    Blghtorj 
J- 
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J.  H.  Grover  and  EUU  dt  Ellis,  for  the  Heirs,  Plaiutiffs  and  Appellees : 

One.  whoM  interests  are  not  affiBCted,  or  who  is  not  aggrieved  by  a  Jadgment,  cannot  appeal 

framtt. 
lathiacase.  theheira  aeoep^ng  simply  and^nrely^  sued  the  executors  to  be  put  in  posses- 
sion, under  C.  P.  1000,  1001,  1003.    The  legatees,    aU  except  one,  who  was  an  exeexUor. 
consented  in  writing,  that  the  heirs  be  put  in  possession.     !Ko  creditor  or  claimant 
otijected.    On  the  oontrary,  the  largest  creditor  and  the  largest  claimant,  both  consented 
in  writing,  and  asked  that  the  heirs  be  put  in  possession.    The  judgment  granted  tlie 
heirs'  petition,  ordered  the  execators  to  accoant>  and  thereafter,  to  deliver  possession  to 
the  heira,  provided  the  heirs  first  pay  the  legacy  of  the  executor,  legatee,  who  refused  to 
ronaent.    In  such  case  it  will  be  held,  that  the  executors  are  without  interest  to  appeal, 
and  an  appeal  granted  to  them  will  be  dismissed.    R.  €.  C.  lOlS,  1671 ;  30  A.  196  ;  13  I.a. 
3  <3d  paragraph) ;  9  La.  415 ;  19  La.  S7S;  11  A.  17c;  10  La.  499. 
The  heirs,  l^atees,  creditors  and  claimants  compose  the  succession.    R.  pp.  871,  872,  873,  874 
When  they  consent  that  the  heirs  shall  be  put  in  possession,  the  executors  cannot  object 
on  the  pretext  that  they  must  see  the  will  executed.    The  law  favors  the  termination  of 
probate  jurisdiction,  and  the  possession  of  the  heirs  accepting,  simply  and  purely,  and  it 
protects  the  rights  of  creditors  and  legatees.    In  such  case  the  executors  become  mere 
stakeholders,  and  must  aoGount>    receive   thereon   their  commissions,    and  credit  for 
payments  made  by  them,  and  surrender  the  estate  to  the  heirs.    They  cannot  spi>eal 
from  ajudgment  which  orders  this.    K.  C.  C.  1012, 1671 ;  C.  P.  1000  to  1007 ;  S.  C.  G.  1465 ; 
30  A.  188;  6  A.  63  ;  B.  G.  C.  1422,  et  seg.,  1444,  et  seq.,  3275. 
In  this  case,  the  executors,  under  the  circumstances  above  stated,  were  ordered  to  file  their 
accoont  and  deUver  possession  thereafter^  to  the  heirs.    They  cannot  champion  the  rights 
and  overrule  the  consent  of  the  legatees,  creditors  and  claimaats,  that  the  heirs  be  put  in 
possession,  being  wholly  without  interest  or  right  to  do  so  ;  and  hence,  cannot  appeal,  as 
the  jadgment  does  not  aflect  them  (the  executors)  personally  or  officially. 
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An  app«ULaiit,  condemned  by  tbe  jadgment,  caaDotbe  kis  own  mtretyon  the  appeal  bond.  If 
he  sign  bid  own  appeal  bond  as  sarety,  beinj;  already  liable  for  tbe  Judgment  against  him, 
it  will  be  held  that  no  surety  has  signed  the  appeal  bond,  and  there  beix^  no  other  surety, 
the  appeal  will  be  dismissed.    C.  P.  575. 

The  District  Judge  must  first  decide  av  to  the  solvency  of  the  surety  and  the  sofficiency  of 
the  bond,  v^re  a  third  person  has  signed  as  surety,  and  his  ruling  can  then  be  reyiewed 
by  the  Sui>reme  Court.  But  where  the  appdULmt,  already  condemtied  tot  the  Judgment, 
trifles  with  the  law,  and  with  the  rights  of  the  appellees,  by  signing  his  own  bond  as  his 
own  surety,  and  giving  no  otber  surety,  tbe  Supreoie  Court  will  hold  that  there  is  no 
appeal  bond  at  all,  and  will  dismiss  the  appeal  on  ai^>ellee*s  motion,  as  oa  absolute  nuUiti/^ 
which  can  be  so  declared  at  any  time  and  in  any  proceeding. 

'Where  an  appellant,  already  condemned  by  tbe  judgment  appealed  ftom,  gives  no  person  sm 
surety,  but  signs  as  the  surety  himself,  the  nullity  of  the  appeal  bond  is  so  absolute  that 
the  Supreme  Court  will  notice  it  propria  motu,  Just  as  they  would  the  absence  of  an  order 
of  appeal,  and  will  dismiss  the  appeal.  In  such  case,  action  on  the  pretended  b<md,  by  the 
District  Court,  is  not  requisite. 

Where  there  are  three  co-executors  condemned  to  deliver  possession  to  the  heirs,  and  all  three 
appeal,  and  sign  a  bond,  with  one  of  themselves  as  the  sole  surety,  it  will  be  held  that 
there  is  no  appeal  bond,  and  the  appeal  will  be  dismissed. 

See  Lafon  vs.  Testamentary  Executors  of  Lafon,  S  N.  8.  571 ;  State  vs.  Judge,  etc.,  SBob.  449. 

A,  J,  Murphy  and  Thomas  J,  Semmes  &  Payne ^  for  the  Executors, 
Appellants : 

1.  It  is  the  duty  of  a  testamentary  executor  to  see  that  tiie  will  of  the  testator  is  lUthfoUy 
executed  and  each  and  all  of  the  provisions  of  the  will  carried  out.    C.  C.  Art.  1673. 

The  executor  has  the  right  to  appeal  from  any  Judgment  which  nnUifies  any  portion  of  the 
will  of  the  testator  or  in  any  manner  interferes  with  the  distribution  of  the  estate  by  the 
executor  in  conformity  to  the  dispositions  of  the  wiU.    Sue.  of  MoKenna,  S3d  A.  p.  360. 

2.  A  m'otion  to  dismiss  an  appeal  for  an  irregularity  on  the  appeal  bond  or  for  insufficiency  or 
incompetency  of  the  surety  on  appeal  bond,  must  be  filed  within  three  judicial  days  fironk 
the  filing  of  the  transcript  of  appeal,  or  the  same  will  not  be  noticed  by  this  Court.  9d  A . 
p.  138 ;  6th  A.  p.  115 ;  91st  A.  p.  389 ;  36th  A*  p.  311. 

Any  inquiry  into  the  sufficiency  or  legal  qualification  of.  a  surety  upon  an  appeal  bond,  must 
be  first  made  in  the  lower  court,  otherwise  the  ol^ieotlon  thereto  will  not  be  considered  by 
this  Court.    10  A.  318 ;  10  A.  485 ;  14  A.  61 ;  39  A.  597. 

One  may  be  a  surety  in  his  individual  capacity  on  an  appeal  bond  furnished  cm  an  appeal 
from  a  Judgment  against  him  in  a  representative  capacity  when  said  Judgment  imposes  no 
personal  liability  upon  him  and  does  not  condemn  him,  individually,  in  any  manner. 

Two  or  more  persons,  against  whom  Judgment  has  been  rendered,  Jointly,  may  beooow 
reciprocally  sureties  for  each  other  upon  a  bond  famished  on  appeal  from  such  Judgment. 
37  A.  348. 


Francis  W.  Baker,  for  the  Residuary  Legatees : 


1.  When  a  will  in  due  form  has  been  probated  according  to  law,  its  provisions  must  be 
followed  by  the  executors,  and  sustained  by  Court,  niltfl  annulled  in  a  proceeding  innti. 
tnted  for  thatpurpose     C.  C  1644  et  seq. ;  C.  P.  930.  et  seq. ;  18  A.  444  ;  84  A.  388. 

3.  A  will  cannot  be  annulled  unless  all  parties  in  interest  to  sustain  its  provisions,  aze  parties 
to  its  proceedings  or  properly  represented. 

3.  An  ex  parte  order  of  Court  recognizing  one  as  agent  for  alleged  heirs,  does  not  prove  heir- 
ship.   8  A.  37;  4  A.  87;  9  A.  100 ;  14  A.  354 ;  7K.  3.584;  17  La.  470  ;  5  A.  3. 

4.  No  one  is  bound  by  testimony  not  taken  contradictorily  with  him.  7  A.  367 ;  C.  P.  43)', 
434;  1  N.  S.  187;  10  A.  766;  6  N.  S.  301 ;  4  R.  153. 

5.  The  validity  of  a  will  made  in  Louisiana,  the  domicile  of  the  testator;  it  is  to  be  det^^r- 
mined  and  interpreted  by  the  laws  of  Louisiana.    C.  C.  9,  10;  3  R.  858. 
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(t.  A  bequest  in  snch  a  will  in  t^ror  of  ft  foreigner  will  be  held  valid  when  the  laws  of  such 
foreiicn  conntiy  do  not  prohibit  simitar  dispositions  from  being  niflde  in  fAvar  of  a  citizen 
of  Looisiana.    C  C  1490;  Code  Napoleon  IL  796,  91S ;  IS  R.  564 ;  17  L.  313 ;  7  An.  395 

7.  Foreign  laws  must  be  proved  as  fticta,  and  in  the  absence  of  snoh  proof,  will  be  presumed 
to  be  the  same  as  the  laws  of  Louisiana.  17  A.  73 ;  8  A.  1^ ;  14  A.  391 ;  9  B.  151 ;  7  A. 
395;  94  A.  387;  15  A.  491.  •  ' 

8.  In  interpreClog  wills,  the  latentlon  ot  the  testator  must  principally  be  endeavored  to  be 
ascertained.    C.  C.  1713  (1705). 

S*.  The  intention  of  the  testator  in  this  case,  as  shown  by  the  will,  was  that  the  *'  aged  poor 
•f  both  sexes  of  both  Longfleet  and  Poole  Dorset,  Bnji^and,'^' should  be  the  legatees  and 
sole  benefioiaiies.    13  A.  319. 

10.  A  bequest  to  the  poor  of  a  oommnnity  is  valid  nnder  tho  laws  of  Louisiana.  C.  C .  1546 ; 
Code  Vapoleon,  910,  937 ;  13  A.  301. 

11.  Groonds  of  nnUity  against  a  will,  not  speoifleally  set  forth,  should  not  be  considered.    18 

13.  The  ol^ection  that  there  was  no  person  in  being,  capable  of  receiving  at  the  Ume  of  the 
teatator*s  death,  has  no  force  sa  against  a  donation  to  the  poor  of  a  community..  19 
A.»). 

13.    Snch  a  beqmest,  to  the  poor  of  a  community,  does  not  create  a  prohibited  perpetuity. 


14.  Such  a  bequest  is  not  open  to  the  oljection  of  vagueness  or  uncertainty.  13  A.  390;  3 
R.  438. 

15.  Doaatioa  to  pious  nses,  to  tJie  poor  of  a  community,  are  encouraged  and  favored  by  the 
law.    Same,  and  8  A.  171. 

16.  The  win  in  this  case  contains  no  prohibited  substitution  or  fidei  ^mmma,  <  Same,  and  5 
}Sr.  S.  308 ;  17  L.  57 ;  9>B.  379. 

17.  AH  Impoesbils  conditions,  or  those  which  are  contrary  to  the  laws  or  to  morals,  are  reputed 
as  not  written.    G.  C.  1519,  and  authorities  above. 

19.    The  Mortmain  Act,  9  Cko.  11.^  Ghap.  36,  would  not  render  null  tliis  will  in  England,  or 

prevent  its  execution  there.    Shooed  on  Mortmain,  pp.  118,  190. 
19.    The  principal  evil  desired  to  be  remedied  and  prevented  by  the  Mortmain  Act,  was  the 

disposition  and  tying  up  of  lands  whereby  they  became  unalienable,  and  were  taken  out 

of  commerce.    Same,  Sorresby  vs.  HdUns,  9  Modern,  993 ;  1  Vesey,  Sr.,  933 ;  Ambler,  90 ; 

Ambler,  310. 
t!0.    The  Mortmain  Act  has  no  reference  to  lands  out  of  England.    14  Yesey,  Jr.,  537. 

^.  Where  the  trustees  are  vested  with  a  discretionary  power  to  lay  out  in  lands  or  other> 
wise,  the  bequest  wiU  be  valid.    Williams  on  Executors,  VoL  3,  p.  039. 

33.  Whers  the  trustees  might,  under  the  discretionary  power  of  the  will,  hire.  Instead  of 
pnichase,  the  bequest  will  be  held  valid.  Same ;  3  Maddox,  (Y.  C.  R.)  457 ;  5  Simon,  (Y. 
C.  B.)  661 ;  7  Price,  931 ;  9  Yesey,  Sr..  185 ;  8  Yesey,  Sr.,  189 ;  4  Brown,  C.  C.  597. 

33.  Even  if  void,  so  far  as  the  proceeds  of  the  real  estate  in  Louisiana,  it  woold  be  valid  so 
fiv  as  the  pwsonal  property.     3  Brown,  C.  C.  373 ;  14  Yesey,  Jr ,  537. 

24.  Tknsteea  who  have  once  accepted  the  trust,  cannot  afterwards  renoonce  the  trust.  The 
trust  will  not  hm  or  be  pr^udiced  thereby.  1  Yesey,  Jr.,  464,  note ;  1  Yesey,  Jr.,  370,  note 
3;  6  Yesey,  Jr.,  663  and  note ;  8  Yesey,  Jr.,  570  :  1  Smith  Leading  Cases,  389,  4th  Ed.;  3 
Wait,  Actions  and  Defenses,  140 ;  Smith's  Manual  of  Equity,  190, 191 ;  9  Spence  Equity 
Jnris.  51,  58,  876;  9  Ponblanqne  on  Equi^,  171 ;  Willis  on  Trusts,  191,  Kote  A.  and  p.  195, 
p.  167 :  Lewin,  Law  of  Trusts,  495 ;  10  Yesey,  Jr.,  468. 

25w  Charities  and  donations  to  pious  uses  are  fiivored  both  bj^  the  laivrs  of.  EngUmd  and 
America.  Glrard  Will  Case,  U;  98  Penn.  (St.)  35;  14  Allen,  (Mass.)  539,  556;  1  Brown, 
C.  C.  19;  Statute  43  Elie.  Chap.  4;  8  Blackford,  (Ind.)93;  3  Gushing,  (Mass.)  365;  14 
Allen,  (Mass.)  539;  43  HL  435;  45Me.5S3;  7  Yesey,  Jr.,  60;  1  Merivales,  55;  9.Yeoey, 
405;  5  Bnssell,  113,  113;  3  Beavans,  (Bolls  Courts,)  81;  1  Turner  and  Bussel,  370;  3 
Mylne  and  Keene,  576. 
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t6.    CbAroibiiry  haTing  no  forced  heira,  had  a  right  to  dispose  of  all  (tf  his  property  m  he  saw 

fit,  Dot  coDtmry  to  law  or  morals.    C   C   1470,  1496. 
S7 .    It  was  the  duty  of  the  executors  to  i^Dd<>  avor  to  carry  out  the  wishea  of  the  deceaeed.    (\ 

C,  1672 ;  7  N.  S.  61& 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  waj*  delivored  by 

Fennkr,  J.  Tlie  (le<*ea»edy  R.  Y.  Chanubury,  left  a  will,  contniuiuj;^ 
niunerouB  legacieH^  ami  immiug'  '^  the  Ma^^or  and  Council  of  Dorset. 
England^  together  with  the  iiiini»tei*»  of  the.  Entabli^hed  Church  of  botli 
Longfleet  and  P(K>Ie,  forming'  a  coiiituittee,  to  manage  this  charity  in 
truftt,"  as  residuary  legatees  for  eeitiiiii  charitable  pur}M>8es  therein 
designated,  and  api>oiiiting  certain  iKn-soiis  as  testamentary  executovK. 

The  succession  was  opened,  the  executors  qualified  and  entered  upon 
their  trust. 

Subsequently,  the  sistei*s  of  deceased  filed  tlieii'i>etition,  alleging  that 
they  were  the  si>le  legal  heirs  of  <leceased,  tlmt  the  residuary  legjicy 
was  null  and  void,  and  had  also  laps<Hl  by  the  ex[)re8S  renunciation  and 
refusal  of  the  residuary  legatees  to  «'U*cept  the  same  ^  alleging  that  all 
the  particular  legatees,  except  one,  had  consented  to  their  being  jint 
mto  possession  j  expn»ssing  their  willingness  to  accept  the  succession, 
purely  and  simply,  and  to  comply  with  all  tlie  obligations  irapoM'd  (»ii 
them  by  law  j  and  pniying  that  the  executoi-s  l>e  cited,  and  for  juilg- 
uient  I'ecognizing  and  putting  them  in  possession  as  heirs,  and  ordering 
the  exivutors  to  render  an  account  of  tlieir  administration  to  them 
within  reasonable  delay,  etc.  To  tlii»  i»etitiou,  the  executors  tiled 
answer,  pleading  the  general  denial  and  sundry  s]K^cial  defenses.  Aft<*r 
trial,  judgment  was  rendei^d  in  favor  of  the  i>etitioner8,  substantially 
in  accordance  ^ith  the  prayer  of  tlieir  petition,  from  which  the  exe<-- 
tttors  took  their  appeal. 

The  present  motion  to  dismiss  is  based  substantially  on  two  grounds, 
viz : 

Ist.    That  the  execut<>rs  have  no  appealable  interest. 

The  i>etition  of  the  alleged  heirs  is  based  on,  and  framed  in  acconl- 
ance  with,  the  Articles  KXK),  et  seq.,  of  the  Code  of  Practice,  wlnrli 
expressly  require  citation  of  the  executors  and  jjermits  the  latter  to 
answer  and  contest  the  api>lication  of  the  heirs.  Aside  from  their 
special  defenses,  the  general  denial,  contained  in  the  answer  of  t\\*^ 
executors,  puts  at  issue  all  the  fiicts  set  up  in  the  petition,  including  the 
actual  heirship  of  the  petitioners.  The  Code  of  I^actice  contemplat^'s 
a  conteatatio  Utis,  in  which  the  petitioners  were  bound  to  prove,  and  the 
executors  had  the  right  to  contest,  the  claim  set  up.  From  this  fa<»t 
alone,  it  results  that,  the  case  being  appealable  in  amount,  both  parties 
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have  an  interest  in  the  correctness  of  the  judgment  and  have  the  right 
to  test  the  same  by  appeal.  The  argument  of  the  counsel"  for  the  heirs 
is  bailed  entirely  on  the  merits  of  the  case.  These  we  have  no  right  to 
inquire  into.  Non  constat  that  it  may  not  appear  from  the  evidence  in 
the  case  that  the  petitioners  are  not  heirs,  that  the  legatees  have  not 
consented,  tliat  the  residuary  legatees  have  not  renounced,  or  that  the 
renunciation  is  incomplete  and  invalid.  These  questions  can  only  arise 
on  the  trial  of  the  merits.  The  executors'  right  and  duty  to  execute 
the  will  and  to  prevent  the  property  from  being  diverted  in  any  way 
which  may  prevent  or  jeopardize  its  execution,  give  them  an  appealable 
interest,  whether  the  parties  interested  complain  or  not,  because  the 
executors  represent  the  deceased  and  are  bound  to  see  that  his  wishes 
are  carried  out.     Rev.  C.  C.  1672 ;  Succession  of  McKenna,  23  A.  369. 

2d.  The  other  ground  of  the  motion  is  that  the  bond  of  appeal,  filed 
by  appellants,  is  not  such  as  is  required  by  law. 

There  are  two  fatal  objections  to  this  ground  of  the  motion : 

1.  The  motion  was  not  filed  within  three  days,  after  which  such  an 
objection  cannot  be  considered.  2  A.  138 ;  3  A.  326  -,  11  A.  613 ;  21  A« 
329;  26  A.  311. 

2.  The  objection  to  the  bond  is,  that  W.  S.  Benedict,  who  signs  as 
surety,  was,  himself,  one  of  the  executors  and  appellants. 

Such  objection  cannot  be  considered  by  this  Court,  without  having 
first  been  raised  and  passed  on  by  the  lower  court.  10  A.  318,  485;  14 
A.  61;  26  A.  311. 

The  motion  to  dismiss  is,  therefore,  overruled. 

Rehearing  refused. 

The  Chief  Justice  recuses  himself,  having  been  of  counsel. 


On  the  Merits. 

Robert  Y.  Charmbury  died  in  1879,  leaving  a  will,  by  which,  after 
bequeathing  sundry  particular  legacies,  he  bequeathed  the  balance 
of  his  estate  "  to  the  Mayor  and  Council  of  Poole,  Dorset,  England, 
together  with  the  Ministers  of  the  Established  Church  of  both 
Ix>ngfleet  and  Poole,  forming  a  committee  to  manage  this  charity  in 
trust,  as  the  monies  are  realized,  to  invest  the  same  in  British  Consols, 
the  interest  only  to  be  applied  for  a  suitable  building  for  the  aged  poor 
of  both  sexes,  and  for  their  support,  and  to  be  known  as  the  Charmbury 
Jnstitutey^  etc. 

He  nominated  three  executors,  who  qualified  in  the  proper  Court  in 
this  cit}',  and  entered  upon  the  administration  of  the  estate. 

This  administration  had  continued  from  July,  1879,  until  November, 
1880,  without  an^'  account  haying  been  filed  or  distribution  made,  when 
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the  three  sisters  of  the  deceased,  alleging  themselves  to  be  his  sole 
legal  heirs,  and  announcing  their  willingness  to  accept  the  succession, 
purely  and  simply,  cited  the  executors,  and  prayed  to  be  put  in  posses- 
sion, and  for  an  order  directing  the  executors  to  file  their  final  account 
and  to  deliver  the  succession  to  them. 

Their  proceeding  is  taken  in  accordance  with  Articles  1000  to  1007  of 
the  Code  of  Practice. 

They  present  complete  i)roof  of  their  sole  heirslup,  and  file,  also,  the 
formal  consent  of  every  legatee  (except  one)  named  in  the  will, 
including  the  Mayor  and  Council  of  Poole,  and  the  Ministers  of  the 
Established  Church  of  Longfleet  and  Poole,  named  as  the  residuary 
legatees  for  the  charitable  trusts  recited.  The  excepted  legatee4s  one 
of  the  executors,  who  is  a  particular  legatee  only.  They  present,  also, 
the  consent  of  the  only  important  creditors  or  claimants  against  the 
estate ;  and  no  otlier  creditor  or  claimant  makes  any  opposition  to  their 
demand. 

The  executors  answered,  pleading  the  general  denial,  and  setting  nyi 
the  following  special  objections  to  the  demand  of  the  heirs,  viz : 

1.  That  no  tend(»r  has  been  made  by  petitioners  of  the  debts,  fees, 
charges  and  expenses  of  the  succession.  This  objection  is  frivolous. 
As  to  fees,  charges  and  expenses,  the  executors  may  provide  for  them 
in  their  account.  As  to  debts,  creditors  may  require  the  heirs  to  give 
security,  under  Article  1012  of  the  Civil  Code.  If  they  do  not  ask 
it,  the  executors  have  no  right  to  require  it.  The  remedy  of  the 
creditors  is  perfect  against  the  heirs.  C.  C.  1013, 1423,  et  acq,,  1444,  etseq. 
See  30  A.  128;  13  La.  3;  7  La.  389. 

2.  That  no  tender  of  the  legacies  under  the  vnl\  has  been  made. 
The  necessity  of  such  tender  is,  of  course,  waived  by  the  consent  of  the 
legatees.  As  to  the  legacj^  to  Davis,  who  has  not  consented,  he  being 
an  executor,  with  seizin,  has  full  authority  to  retain  his  legacy  out  of 
the  funds  in  his  hands,  which,  it  is  not  disputed,  are  ami)le  to  pay. 

3.  That  the  Mayor  and  Council  of  Poole  and  the  ministers  named  as 
the  "committee"  in  the  will,  have  no  right  to  reject  the  legacy  made 
to  them  for  charitable  purposes.  It  appears  that  the  said  committee, 
acting  under  the  advic43  of  Mr.  J%  P.  Benjamin,  an  eminent  Queen's 
Counsel,  of  Gi*eat  Britain,  to  the  effect  tluit  the  legacy  Avas  void,  and 
could  not  be  executed,  under  the  Mortmain  Act  of  that  coimtrj', 
determined  to  refuse  and  reject  it. 

We  are  presented  with  a  most  learned  argument  to  show  that  the 
opinion  of  Mr.  Benjamin,  given  to  the  committee,  was  unsound  and  not 
sustained  by  the  law  of  either  Great  Britain,  or  of  Ix)uisiana,  that  the 
legacy  is  valid  under  the  law  of  both  countries  ;  that  the  trustees  have 
no  right  to  renounce  the  legacy;  and  that,  not^vithstanding  theii- renun- 
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elation,  the  Court  may  enforce  the  execution  of  the  ti-ust  througli  other 
appointments  for  the  purpose. 

With  all  these  questions,  we  have,  as  we  conceive,  no  concern  in  the 
present  case.  It  is  sufficient  for  us  that  the  legatees  constituted  under 
the  will  have,  through  an  agent  vested  with  the  fullest  power  to 
represent  them,  filed  a  written  consent  that  the  seizin  of  the  succession 
should  be  delivered  to  the  heirs,  accepting  purely  and  simply.  Sucli 
delivery  concludes  no  rights  whatever  of  the  residuary  legatees.  It 
involves  no  adjudication  whatever  upon  the  validity  of  the  bequests. 
It  simply  transfers  the  seizin  from  the  executors  to  the  heirs,  and 
against  the  latter,  all  parties  interested  may  urge  every  claim  which 
they  could  urge  against  the  executors. 

We  have  certainly  no  jurisdiction  over  either  the  Mayor  and  Council, 
and  Ministers,  nor  over  the  "  aged  poor  of  both  sexes,"  of  Longfleet 
and  Poole,  England.  We  can  neither  comi)el  them  to  accept  this 
legacy  or  to  execute  this  trust,  nor  have  we  power  to  appoint  others  to 
execute  it  in  their  stead,  the  place  in  wliich  alone  it  can  be  executed 
lying  out  of  our  jurisdiction. 

If  they  will  not  accept  it,  it  does  not  follow  that  this  estate  must 
remain  forever  in  the  hands  of  executors  without  bond,  and  who  have 
no  title  whatever  to  it. 

It  is  the  duty  of  executors  to  execute  the  provisions  of  the  will,  but 
that  duty  does  not  extend  to  the  point  of  compelling  legatees  to  accept, 
or  of  controlling  them  in  their  conduct,  with  reference  to  i)roperty 
bequeathed  to  them.  The  consent  of  the  residuary  legatees  to  transfer 
the  seizin  of  this  estate  from  the  executors  to  the  heirs,  is  conclusive 
upon  the  executors,  who  have  no  right  to  oppose  it. 

The  appellees  have  prayed  for  amendment  of  the  judgment  in  two 
respects : 

1.  By  casting  the  costs  upon  the  executors,  individually,  instead  of 
on  the  succession.  We  have  no  reason  to  doubt  that  the  executors,  in 
resisting  this  demand,  have  acted  in  the  discharge  of  what  they  believed 
to  be  their  duty,  and  tliey  should  not  be  mulcted  in  costs. 

2.  In  the  judgment  ai>pealed  from,  the  heirs  were  required,  before 
receiving  possession,  to  give  security  for  the  payment  of  the  legacy  to 
DaWs,  or,  if  required  by  the  executors,  to  advance  a  sum  sufficient  to 
pay  said  legacy. 

These  conditions  would  be  unreasonable  if  Davis,  being  himself  an 
executor,  had  in  his  hands  sufficient  ready  money  of  the  estate  to  dis- 
charge his  legacy.  We  are  asked  to  amend  by  authorizing  him  to  retain 
the  amount  of  Ids  legacy  out  of  the  funds  of  the  estate  on  making 
delivery — and  we  consider  such  amendment  proper. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
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appealed  from  be  amended,  80  aa  to  autliorizeWm.  T.  Davis,  one  of  the 
executors,  to  retain  the  amount  of  the  legacy  to  himself,  under  the  will, 
out  of  any  ready  money  which  may  i*est  in  the  hands  of  the  executors 
after  accounting ;  and  by  pro\ading  that  the  heirs  shall  only  be  required 
to  give  security  for,  or  advance  the  amount  of,  his  said  legacy,  in  case 
of  deficiency  of  ready  money  in  the  executors'  hands  to  pay  the  same ; 
and  that,  in  all  other  respects,  the  judgment  be  affirmed — costs  of  this 
appeal  to  be  paid  by  the  executors. 

Rehearing  refused. 

Chief  Justice  recuses  himself,  having  been  of  counsel. 


No.  1026. 
B.  S.  Skipwith  and  Husband  Et  Al.  vs.  John  W.  Glathary. 

A  minor  heir,  on  reaching  his  minority,  hringing  suit  against  his  tutor  for  an  acoount,  and 
against  thinl  persons  by  the  hypotheoary  action,  to  sal^ject  the  property  of  the  latter  to 
his  logal  mortgage,  needs  not  make  his  minor  co-heirs  parties  to  his  procee<)ings. 

Nor  is  it  necessary,  as  a  condition  precedent  to  snch  hypothecary  action,  that  the  tutor's 
acconnt  he  first  advertised  and  homologated,  contradictorily  with  creditors  and  other 
parties  conremed. 

The  legal  mortgage  of  the  minor  on  the  property  of  hi«  nataral  tator,  affects  all  the  im- 
movable property  of  the  lattor,  from  the  day  of  his  appointment,  even  the  property  which 
he  sold  before  the  rights  of  the  minor  against  him  had  arisen  into  existence. 
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PPEAL  from  the  Fifth  Judicial  District  Court,  Parish  of  Ouachita. 
Bayy  Special  Judge. 


This  case  was  originally  decided  at  Monroe,  and  was  transferred,  by  consent,  to  Kaw  Odeana, 
where  the  Decision  on  rehearing  was  rendered. 


Boat  Her  d;  Liddel,  for  Plaintiffs  and  Appellants. 
Cobb  (&  Onnbyj  for  Defendant  and  Api>ellee. 


Tlie  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  plaintiflfe  seek  to  subject  certain  real  property, 
belonging  to  the  defendant,  to  a  general  mortgage  in  their  favor,  se- 
curing a  claim  against  their  father  and  tutor,  and  encumbering  the 
property  at  the  time  of  the  purchase. 

They  allege  that,  at  their  majority,  they  sued  him  for  an  account, 
which  was  rendered  and  homologated,  by  which  their  re»i>ective  rights 
were  liquidated  at  $3010.  They  further  set  forth  the  allegations  usual 
in  hypothecary  actions. 

Tlie  defenses  set  up  are  numerous.  Exceptions  were  filed  on  several 
grounds  : 
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1.  Plaintiffs^  co-heirg,  who  are  minors,  are  not  parties,  and  should 
ha  made  such. 

2.  Tlie  demand  and  notice,  required  to  be  given  to  a  third  possessor, 
are  wanting. 

3.  No  account  of  the  condition  of  the  succession  of  the  deceased  has 
ever  l)een  filed  and  approved.  It  is  not  until  then,  that  the  plaintiffs  can 
have  any  right  of  action  against  their  tutor,  or  against  him  as  a  third 
possessor. 

4.  Plaintiffs  must  first  exercise  recourse  against  the  surety  on  the 
bond  furnished  by  their  tutor,  before  suing  the  third  possessor,  which 
was  not  done. 

Answering,  under  reserve  of  those  exceptions,  defendant  charges  in 
the  following  manner :  that  the  judgment  homologating  the  account 
of  tutorship  is  the  result  of  collusion  and  fraud,  based  qu  the  consent 
and  statement  of  their  tutor ;  tliat  the  account  does  not  embrace  all  the 
property  inventoried  and  still  on  hand,  does  not  include  interest  on 
advances  made  by  the  tutor,  does  not  set  forth  all  the  debts  and  lia* 
bilities  of  the  deceased ;  that,  on  a  fair  settlement,  the  tutor  would  owe 
the  plaintiffs  nothing;  that  the  deceased  was  not  separated  but  was 
common  in  property  with  her  husband ;  that  the  note  of  Burnett  & 
McMain,  mentioned  in  the  account,  belonged  to  the  community  and  was 
not  collected ;  that  there  was  no  cash  on  hand  at  the  opening  of  the 
succession  or  since ;  that  if  there  was,  it  was  community  property  and, 
in  any  event,  not  having  been  placed  in  the  inventory,  is  not  secured  by 
mortgage ;  that  two  life  insurance  polices  on  the  life  of  Mrs.  Richard^ 
«on,  the  deceased,  were  in  favor  of  her  husband  and  her  six  cliildren  and 
accrue :  half  to  the  former  and  half  to  the  latter,  as  a  unit ;  that  the 
amounts  of  the  same  were  not  collected  in  full,  but  are  subject  to  re- 
duction by  charges  and  commissions ;  that  $4000  thereof  were  employed 
in  paying  the  purchase  price  of  valuable  property,  belonging  to  the 
deceased }  that  $2900  were  applied  to  pay  Mrs.  Calderwood,  one  of  her 
creditors ;  that  the  tutor  paid  over  $3000  to  certain  creditors,  and  be- 
sides, taxes,  law  charges,  and  repairs ;  that  the  personal  expenses  of 
plaintiffs  amounted  to  at  least  $500 per  annum,  for  each,  from  the  death 
of  their  mother  to  their  respective  majority. 

The  defendant  concludes  that,  if  the  plaintiffs'  claim,  whatever  it  may 
be,  is  secured  by  mortgage,  it  should  be  credited  with  the  value  of  the 
real  estate  and  effects  on  hand ;  with  the  individual  interest  of  the 
hnsband  in  the  community  assets ;  with  the  amount  of  debts  paid  and 
due ;  with  the  costs  of  administration ;  with  the  expenses  of  maintenance 
and  education  of  the  plaintiffs ;  that,  if  anything  else  is  due  the  plaintiffs, 
they  can  recover  and  enforce  their  mortgage  only  after  a  final  partition 
of  their  mother's  succession  shall  have  taken  place,  and  that  the  prop- 
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erty  souglit  to  be  subjected  is  not  encumbered  with  the  mortgage 
claimed,  a»  it  was  acquired  at  a  foreclosure  to  satisfy  a  debt  secured  by 
vendor's  privilege. 

The  exceptions  were  ovemiled,  and  after  a  trial  on  the  merits,  the 
lower  coiiri;,  for  reasons  assigned,  reformed  the  account  of  tutorship,  as 
affecting  the  defendant,  and  rendered  judgment  in  favor  of  each  of  the 
plaintiffs,  for  $315.63,  from  wMch  they  have  appealed. 

In  this  Court,  the  plaintiff  submit  that  they  should  recover :  Mrs^ 
Skipwith,  $1721.18,  and  Miss  Richardson,  $1807.25. 

On  the  other  hand,  without  waiving  any  of  his  defenses,  but  insisting 

m 

upon  the  same,  the  defendant  submits  a  sfeitement,  from  which,  if  cor- 
rect, it  would  result  that  the  tutor  is  a  creditor  for  at  least  $2005. 
We  will  now  proceed  to  consider  the  preliminary  defenses. 

1.  It  was  unnecessary  to  make  the  minor  co-heirs  of  tlie  plaintiffs^ 
parties  to  the  action  for  the  account,  and  to  the  present  suit.  The  law 
expressly  secures  to  each  heir,  at  the  time  of  emancipation,  or  migority^ 
the  right  to  claim  such  account  for  himself.  It  is  not  until  it  has  been 
rendered  and  homologated,  that  payment  of  what  may  be  decreed  due 
him,  may  be  enforced,  either  against  the  tutor,  or  third  possessors. 

The  plaintiffs  are  not  claiming  a  partition  of  the  estate  held  in  com- 
mon ;  they  do  not  ask  the  Court  to  adjudicate  in  any  manner  which 
would  affect  the  rights  of  their  co-heirs.  Even  if  they  did,  the  Court 
would  be  powerless,  and  would  not  do  so.  If  it  did,  it  would  be  doing 
a  vain  thing  having  no  binding  effect. 

They  sue  for  what  is  alleged  to  be  due  them  by  their  tutor.  We  are 
at  a  loss  to  see  what  intei-est  the  minors  have  in  the  result  of  this  suit, 
or  how  they  can  be  affected  thereby.  C.  P.  998  j  R.  C.  C.  357 ;  2  R. 
415;  6  R.  51 ;  19  A.  363;  29  A.  530;  33  A.  49;  24  A.  133;  12  A.  361. 

2.  The  testimony  and  evidence  show,  that  the  demand  and  notice 
required  in  hypotliecary  actions  were  given^  and  also  establish  the  in- 
ability of  the  tutor  debtor  to  pay.    C.  P.  70. 

3.  It  was  not  necessary  that  an  account  should  be  filed,  advertised 
and  homologated  conti'adictorily  with  the  creditors  of  the  deceased  and 
all  others  concerned,  asi  a  condition  precedent  to  the  institution  of  this 
suit.  To  so  hold,  would  be  to  require  tliat  every  solvent  succession,  in 
which  minors  are  concenied,  he  saddled  with  the  onerous  and  useless 
costs  of  liquidation  by  the  agency  of  an  aclministrator,  when  the  creditors 
do  not  desire  the  appointment  of  any.  It  does  not  appear,  in  the  pres<»nt 
instance,  that  they  have  ever  required  the  tutor  to  give  security, 
as  they  might  have  done. 

If  viewed  as  one  administering  the  succession  of  his  deceased  wife, 
ex  officio,  as  tutor,  Mr.  Richardson  might  have  rendered  the  account 
claimed,  but  it  was  not  necessary  that  he  sliould  first  do  so,  in  order  that 
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his  minor  children,  on  attaining  the  age  of  mtgority,  should  have  the 
right  of  demanding  of  him  an  account  of  his  administration  of  their 
property,  which  never  went  through  the  process  of  a  succession  liqui- 
dation. The  authorities  in  20  A.  513;  4  L.  489;  1  R,  113,  have  no 
application  to  a  case  like  the  present  one* 

An  account  rendered  and  homologated  contradictorily  with  the  minor 
alone,  would  not  be  conclusive  upon  those  not  parties  to  it-  Although 
a  succession  representative,  or  a  tutor,  rendering  an  account,  may  be 
l)ound,  on  projier  and  reasonable  opposition  to  the  same,  to  prove  the 
reality  of  items  objected  to,  it  cannot  be  pretended  that,  after  the  ac- 
count has  been  homologated,  upon  mere  denial  of  its  correctness  and 
charge  of  fraud  and  collusion  against  it,  the  burden  of  proof  is  shifted 
on  parties  interested  in  maintaining  the  account,  to  establish  its  cor- 
rectness.   The  rule  is,  that  he  who  alleges  fraud  must  prove  it. 

Such  accounts,  presented  by  a  sworn  officer  of  the  court,  homologated 
upon  'showing  satisfactory  to  the  Court,  are  prima  f<me  evidence  in 
favor  of  those  claiming  under  them :  1  L.  379 ;  but  remain  open  to 
all  the  attacks  which  the  law  authorizes  litigants  to  make  against  judg- 
ments: 8  L.  197.  It  is  only  after  the  party  assailing  has  destroyed 
that  prima  fade  presumption  of  correctness,  that  the  interested  ones 
can  be  required  to  prove  the  validity  of  the  judgment  and  of  the  items 
embodied  in  the  account,  which  may  be  specially  opposed,  or  denied. 

Accounts  like  that  presented  in  this  case  by  the  tutor  to  the  minors 
becoming  of  age,  are  required  to  be  rendered  and  homologated,  liqui- 
dating the  right  of  the  heir,  before  any  hypothecary  action  can  be  insti- 
tuted to  enforce  payment  of  what  may  be  due  him*  6  R.  51 ;  19  A. 
363;  29  A.  530;    6  R,  51 ;  24  A.  133;  2  R.  415  ;  12  A,  361. 

4.  Where  the  third  possessor,  against  whom  the  action  is  brought, 
is  not  personally  bound  for  the  papuent  of  the  debt,  he  may  oppose 
the  sale  of  the  hypothecated  property,  if  there  be  other  hypothecated 
property  in  the  possession  of  the  original  debtor,  and  require  its  previ- 
ous discussion,  pending  which  the  piXKreedings  will  be  stayed ;  but,  in 
8uch  a  case,  he  must  designate  the  jiroperty  and  advance  the  cost«  to 
carry  out  the  discussion.    C.  P.  71,  72,  715  ;  R.  C.  C.  3403. 

This  right  does  not  embrace  that  of  insisting  upon  a  suit  against  a 
surety  on  a  l>oud  furnished  by  a  natural  tutor  at  tliQ  instance  of  parties 
who  are  no  creditors,  in  the  alisence  of  any  law  authorizing  its  execution, 
»nd  which  can  be  viewed  only  as  a  voluntary  stipulation  for  autrui,  of 
which  it  woul<l  be  optional  with  the  minors  to  avail  themselves  or  not. 

The  bond  referred  to  w^as  furnished  to  obtain  payment  from  the  iu- 
mu-ance  companies  and  was  not  re^^uired  by  law.  Such  bond  cannot  be 
assimilated  to  a  8i)ecial  mortgage,  of  which  it  has  not  the  least  charac- 
teristic.   21  A.  689. 
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Upon  8atif>faction  of  the  claim  of  a  creditor,  resorting  to  the  hypothe- 
cary action,  the  hypothecary^  debtor  would  be  legally  subrogated  to  all 
the  rights  of  the  paid  creditor  against  the  original  debtor.  R.  C.  C. 
2161,  *  2. 

The  preliminary  defenses  having  been  correctly  overruled,  we  will 
now  proceed  to  consider  the  case. 

On  the  Merits. 

The  facts  disclosed  by  the  recortl  are : 

Mrs.  Richardson  was  separated  in  property  from  her  husl^and.  She 
departed  this  life,  jKissessed  of  property,  leaving  six  minor  children _ 
Their  father  <][ualified  as  their  tutor  by  nature.  An  extract  of  the  in- 
ventory containing  an  evaluation  of  the  property  included  therein, 
$18,255,72,  was  duly  recorded  in  the  proper  mortgage  office.  Subse- 
quent to  that  registry,  Mr.  Richardson  mortgaged  a  piec«  of  real  estate 
belonging  to  him,  which  on  non-payment  of  the  debt  thus  secured,  was 
sold  and  adjudicated  to  the  seizing  creditor,  from  whom  it  passed  t*> 
tlie  defendant,  subject  to  the  mortgages  inscril>ed  against  it.  At  their 
majority,  the  plaintiffs,  two  of  the  children,  demanded  an  account  of 
their  father  and  tutor,  which  was  furnished  separately  to  each.  In  the 
absence  of  any  opposition  thereto,  a  judgment  was  rendered,  homolo- 
gating it,  whereby  the  right  of  each  was  fixed  and  liquidated  at 
$9010.11. 

Relying  upon  the  general  mortgage  resulting  from  the  inscription 
of  tlie  inventory  extract  and  upon  the  judgment  of  liquidation  on  the 
account  of  tutorship,  the  two  heirs  now  seek,  as  already  stated,  to 
subject  the  real  estate  owned  by  defendant,  to  the  payment  of  their 
averred  judgment  mortgage  claim  against  their  tutor,  defendant'i* 
previous  author. 

On  the  trial,  the  defendant  offered  to  introduce  in  evidence  an  alleged, 
copy  of  a  policy  of  insurance,  to  prove  that  the  father  and  six  children 
were  the  beneficiaries  thereunder,  share  alikey  the  latter  as  a  unit. 
The  objection  made  to  its  admission  was  correctly  sustained.  The 
paper  said  to  l>e  a  copy  was  not  ])roperly  autlienticated,  and  was  not 
connected  with  any  oral  testimony,  proving  it  to  be  a  true  and  faithful 
reproduction  or  copy  of  the  original.  The  only  evidence  of  the  propor- 
tion, in  which  the  beneficiaries  were  to  participate,  in  case  of  loss,  is 
the  statement  found  in  the  inventory  and  in  the  tutor's  account.  We 
are  therefore  dispensed  from  passing  upon  the  question  of  proportion. 

It  results  from  the  testimony,  that  there  was  on  hand  at  the  time  of 
the  death  of  Mrs.  Richardson,  a  sum  of  three  thousand  dollars,  which 
was  not  included  in  the  inventory,  and  for  which  tlie  tutor  is  surely 
accountable. 
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It  now  becomes,  therefore,  necessary  to  determine  wlietlier  the  gen- 
eral mortgage  resulting  from  tlie  registry  of  the  inventory  extract,  se- 
cures all  rights  of  the  minors,  as  well  those  in  existence  at  the  date  of 
the  inventory  and  therein  8]HHutied,  as  those  accruing  thereafter. 

The  tacit  mortgage  existing  in  favor  of  minors,  previous  to  the  adop- 
tion of  the  Constitution  of  ISdS,  was  maintained  in  force  until  the  1st 
of  January,  1870,  and  was  not  to  continue  beyond  that  date,  unless 
previously  put  of  record.  After  the  adoption  of  that  Constitution,  no 
tacit  mortgage  has  sprung  into  existence. 

The  object  which  the  Convention  had  in  view  in  suppressing  tacit 
mortgages,  was,  that  Jifter  the  1st  of  January,  1870,  third  parties  should 
be  bound  by  or  subjected  to  a  mortgage  claim,  in  the  solitary  instance 
of  its  having  been  duly  recorded  in  the  mortgage  office. 

In  furtherance  of  the  constitutional  requirement  in  Article  123,  the 
L^slature  passed  a  law  requiring,  in  cases  of  minors,  that  an  inven- 
tory extract,  showing  the  amount  of  the  inventory,  be  recorded,  declar- 
ing that  such  n*gistry  shall  oi)erate  as  a  legal  mortgage  in  favor  of  the 
minor,  for  the  amount  therein  stated,  from  the  date  of  recording,  in 
each  Parish,  a  mortgage  on  all  the  mortgagable  property  then,  or  sub- 
sequently owned  by  the  tutor  in  each  Parish.  11.  S.  2360 ;  R.  C.  C.  319, 
322,  323,  324,  351. 

The  law  does  not  require  that  the  entry  on  the  mortgage  book  should 
contain  a  description  of  the  effects  inventoried.  The  entry  must  speak 
for  itself,  to  the  extent  of  the  law,  no  less,  no  more.  It  cannot  be  said 
that  parties  are  refeiTed  to  the  inventory,  to  ascertain  the  nature  and 
amount  of  the  rights  of  the  minor. 

The  rule  may  be  different  in  the  case  of  a  mortgage  claimed  by  a 
married  woman,  resulting  from  the  registry  of  a  statement  thereof, 
made  iii  the  form  prescribed  by  law,  requiring  that  the  facts  and  cir- 
cumstances on  which  the  claim  is  based,  be  detailed  accurately.  Act 
1869,  114.    R.  S.  2381. 

The  Convention  did  not  propose  to  destroy  existing  laws  and  juris- 
limdence  on  the  subject  matter,  but  merely  to  render  express  a  mortgage 
which  was  previously  tacit  or  occult,  the  registry  being  intended  solely  to 
notify  third  parties  of  the  existence  of  the  tutorship  and  of  the  eventual 
liabilities  of  the  tutor,  at  the  end  of  the  tutorship,  in  order  that  when 
contracting  or  dealing  with  the  tutor,  they  might  be  on  their  guard. 
The  requirement  of  registry  was  intended  for  the  jirotection,  not  only 
<»f  third  parties,  but  also  of  minors ;  but  not  beyond  the  amount  so 
recorded,  in  any  event,  except  by  a  new  or  additional  insciiption.  The 
Ijiw  h^is  always  been  and  is,  that  minors  have  a  legal  mortgage  upon 
the  property  of  their  tutors  from  the  day  of  their  ax)X)ointmeut  until  the 
liquidation  and  settlement  of  their  final  account.    C.  C.  3314. 

5 
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That  mortgage,  in  order  now  to  exist,  must  be  recorded,  and  takes 
effect  against  third  persons,  only  from  the  time  of  inscription.  The 
registry  does  not  liquidate  the  amount  api>earing  in  it,  but  warns  such 
parties,  that,  on  a  settlement  with  their  tutors,  the  minors'  claim  may 
rise  to  the  amount  stated  in  the  registry.  The  mortgage  formerly 
existing  without  registry  in  favor  of  minors  has  been  held  to  cover,  not 
only  amounts  due  and  the  liabilities  of  the  tutor  at  the  time  of  his 
appointment,  but  also  the  rights  of  the  minors  accruing  subsequently, 
the  mortgage  being  allowed  as  a  security  for  the  tutors'  administration 
from  the  time  of  qualification  and  continuing  until  the  liquidation  and 
settlement  of  their  aecount,  when  it  is  ascertained  what  amount  is  due 
to  the  minor.  The  mortgage,  which  springs  into  existence  at  the  date 
of  the  tutorship  and  of  the  registry  of  the  certificate  or  bond,  has  this 
remarkable  feature,  that  it  is  assimilated  to,  and  operates  like  the  con- 
ventional mortgage  given  to  secure  obligations  which  have  not  yet 
risen  into  existeni'e,  R.  C.  C.  3292  j  and  affects  third  i>ersons  who  have 
had  knowledge  of  it,  so  as  to  subject  property  encumbered  by  it,  when 
it  is  necessary  to  do  so  for  the  satisfaction  of  the  rights  of  the  minors,  as 
liquidated  and  found  to  be  at  the  end  of  the  tutorship.  The  creditor, 
who  has  commenced  a  suit  to  enforce  a  legal  mortgage  on  the  property 
of  his  debtor,  as  against  a  third  possessor,  may  be  required,  however,  as 
stated,  to  discuss  the  other  property,  if  any,  which  the  debtor  may 
have  in  his  possession,  and  even  that  which  he  has  alienated  since  the 
purchase,  because  the  creditor  who  has  the  general  mortgage,  can  only 
act  against  the  property  of  which  his  debtor  has  disposed,  in  the  order 
in  which  the  alienations  have  been  made,  beginning  with  the  most  recent 
and  ascending  to  the  most  ancient.  C.  P.  715 ;  R.  C.  C.  322,  3292, 
a314,  3357,  3403;  Act  95  of  1869  j  Latham  vs.  West,  5  M.  574;  Raman 
vs.  Erwin,  407;  McHugh  xb,  Stewart,  12  A,  363  ;  Guillet  vs.  Juri,  15 
A.  417. 

Under  that  view  of  the  case,  it  follows  that  the  share  of  the  plaintiffs 
in  the  cash  on  hand,  is  secured  by  the  legal  mortgage  resulting  from  the 
registry  of  the  inventory-  extract,  of  which  the  defendant  cannot  say 
that  he  had  no  notice,  and  that  the  Judge  a  quo  erred  in  not  making 
allowance  for  it. 

It  seems  to  us  that  while  interest  is  allowed  to  the  minors  on  the 
active  side,  it  should  be  charged  on  ihepagsive  side  of  the  nccouut  of 
tutorship,  ill  like  manner.  Had  this  been  done,  the  interest  wouM 
probably  have  balanced,  and  the  amount  fignring  on  the  ac//rc  side 
would  have  been,  as  it  is,  eliminated. 

We  cannot  assume  to  make  an  exact  statement  or  exhibit  of  what  aJ! 
the  debts  and  liabilities  of  Mrs,  Richardson  and  her  succession  and  of 
her  children,  the  plaintiffs,  were,  are,  and  should  be,  under  the  mixed. 
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confused  and  unftatisfactory  evidence  before  us,  which,  to  all  appear- 
ances, is  the  best  of  which  the  nature  of  the  case  admits  :  after  some 
tedious  computations,  approacliing  correctness,  we  incline  to  the  belief 
that  they  would  clearly  outbalance  the  active  side. 

We  do  not  propose,  in  the  condition  of  tlie  record,  to  enter  into  any 
discussion  of  the  voluminous  evidence,  oral  and  documentary*,  adduced 
on  the  trial  of  the  case,  which  is  not  such  as  can  stand  a  methodical 
and  critical  analysis,  susceptible  of  alfol'ding  any  gratification  to  the 
mind  or  relief  to  the  litigants.  We  have  considered  that  evidence, 
taken  much  pains  to  compare  it  \nth  the  accounts  rendered  by  the 
tutor  to  his  wards,  with  the  statement  of  the  District  Judge,  made  with 
seasons  assigned,  with  the  exaggerated  exhibits  submitted  in  argument 
here  by  counsel  for  the  parties,  and  we  have  come  to  the  conclusion 
thf^t  the  judgment  of  the  lower  court  has  done  substantial  justice  to 
the  parties,  except  in  relation  to  the  cash  on  hand,  touching  which  it 
should  be  altered. 

We  are  not  to  be  understood  as  saying  that,  in  case  of  sale  of  the 
property  to  satisfy  plain tiftV  claim,  it  will  take  precedence  over 
that  securing  the  rights  of  their  minor  co-heirs,  which  are  entitled  to 
equal  protection  under  the  law. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  amended,  by  allowing  to  each  of  the  plaintiffs,  in  capital,  eight 
hundred  and  fifteen  dollars  and  sixty-three  cents^  $815.63,  and  that  in 
other  respects  it  be  affirmed  at  the  cost  of  appellees. 


On  the  Rehearing. 

The  opinion  of  the  Court  waa  delivered  by 

Levy,  J.  A  carefiil  review  of  our  previous  opinion  in  this  case  has 
failed  to  convince  us  that  there  is  any  error  in  the  legal  principles  enun- 
ciated as  to  the  effect  of  the  legal  mortgage  on  the  property  of  the 
tutor  in  favor  of  his  minor  children. 

Botli  appellant  and  appellee  insist  that  we  have  erred  in  our  ascer- 
tainment of  the  amount  due  on  the  tutor's  account,  and  suggest  tlie 
several  items  which  should  be  on  the  one  or  the  otlierliand,  allowed  or 
rejected. 

We  have  t^iken  much  pains  in  an  investigation  of  all  the  matters 
involved  in  the  .settlement  of  the  account,  and  diligently  considered 
the  evidence  in  the  record,  supporting  and  opposing  the  items  contained 
in  the  account.  The  result  of  our  investigations  causes  us  to  revise  the 
aecount  as  rendered  by  the  tutor,  and  also  that  restated  by  the  Judge 
of  the  lower  court,  and  to  state  the  accoiuit  in  accordance  with  our 
views  based  on  the  e\"idence  before  us. 
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The  evidence  on  which  it  is  soiip^ht  to  charge  the  tutor  with  the  sum 
of  $3,000,  alleged  to  be  on  hand  and  held  by  him  at  the  date  of  hi» 
wife's  death,  is  wholly  insufficient  to  sustain  the  charge.  The  item  is 
far  in  excess  of  $500,  and  the  tutor's  testimony,  without  con-oborating 
circumstances,  does  not  afford  such  i>roof  as  the  law  i-equires.  The 
record  contains  nothing  in  corrolwration  of  his  testimony,  which  is,  in 
itself,  vague  and  indefinite,  failing  to  denote  or  even  to  indicate  whence 
this  sum  in  cash  was  derived,  when  or  how  it  was  received,  or 
anything  throwing  light  upon  the  transaction,  or  giving  any  clue  to  its 
source.     We  must,  therefore,  reject  it. 

On  the  first  hearing  of  this  case,  the  argument  was  directed  entii'ely 
to  the  question  as  to  whether  this  item,  which  was  not  in  general  dis- 
puted, and  which  did  not  appear  on  the  inventory,  was  covered  by  the 
mortgage  in  favor  of  the  minors,  and  therefore  we  did  not  give  it  i;he 
attentive  consideration  which  we  have  now  done. 

We  think  the  jK'count,  as  stated  by  the  Judge  a  quo,  should  be  fiirther 
amended  by  crediting  the  tutor  with  one-sixth  of  the  Calderwood  debt 
of  $2,100,  and  one-sixth  of  the  Chaffe  debt  of  $703. 

The  account  allowed  a  credit  to  the  tutor  of  $612,  his  share  of  the 
Piedmont  Insumnce  Policy.  As  he  was  not  cliarged  with  the  amount 
of  this  Policy  the  credit  is  eiToneous.  Therefore,  the  account  should 
stand  a«  follows : 

Debit  of  tutor  as  per  account $3,034.97 

Credit. 

As  per  account $2,719.34 

Less  this  amount  erroneously  allowed 612.00 

$2,107.34 

Add  one-sixth  of  $2,100,  Calderwood  debt . .  $  350.00 

*<        "  $703,  Chaffe  debt 117.16^ 

467. 16f 

Balance , $636.17* 

The  evidence  shows  that  thert^  was  received  on  the  Carolina  Policy 
only  the  sum  of  $4,000,  so  that  there  was  only  due  to  each  child 
$4000-6  =  $666,661,  instead  of  $833.a31,  with  which  last  amount  the 
tutor  is  charged,  making  a  difference  of  $l(J6.66t,  with  which  the  tutor 
should  be  credite^l,  thus  making  the  balance  $636.1 7* — ^^l6t).(M>f,  = 
$4^)J).50f ,  due  by  him  to  each  of  the  plaintiffs. 

Our  fonner  decree  herein  is  tlierefore  amended,  by  allowing  to  ea<'h 
of  the  plaintiffs,  in  capital,  the  sum  of  four  hundreil  and  sixty-nine 
dollars  and  fifty  and  two-thirds  cents,  $46J).50f,  and  that  in  other 
respects  the  judgment  appealed  from  be  affirmed  at  the  costs  of 
ai)pellees. 
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No,  8:358, 
The  State  of  Louisiana  vs,  Thomas  Griffix. 

The  verdict  of  *' guilty  of  involantary  manslaaghter,"  in  tbia  case,  is  legal  and  responsive, 
thoagh  the  indictment  chai^;ed  the  accused  with  voluntary  manslaughter. 

APPEAL  from  the  Criminal  District  Court  for  the  Pariah  of  Orleans, 
Lusenherg,  J, 


«/.  C\  Walker^  for  the  Appellant : 

1.    A  verdiot  "guilty  of  involuntary  mtmalaughter,"  is  not  responsive  to  an  indictment  for 

voluntary  manalaughter  in  this  State. 
S.    An  indiotanent  that  the  accused  "  did  feloniously  kill  and  slay  "  defines  the  crime  of 

voluntary  manslaughter,  and  does  not  inform  the  accused  of  the  nature  and  cause  of  an 

aeensation  against  him  for  involuntary  manslaughter.    Const.  Art.  8. 
3.    Sec  786  of  the  Bevlsed  Statutes  prescribes  a  penalty  only  in  case  of  voluntary  man- 

slaaghter. 

J.  Cn  Eganj  Attorney  General,  and  WMtaker  &  Adania,  for  the  State, 
Appellee : 

The  law  of  Louisiana,  in  imposing  penalties  for  crime,  tecognlzes  no  distinction  between  vol- 
untary and  involuntary  mandaughter.  It  denounces  the  crime  of  manslaughter,  which 
includes  voluntary  and  involuntary.    (Sec.  786,  Rev.  Stat.;  Whar.  on  Horn.,  Sees.  5,  6,  7.) 

A  verdict  of  *'  guilty  of  involuntary  manslaughter,"  is  certain,  and  responsive  to  an  indictment 
setting  forth  the  crime  of  manslaughter.  It  cannot  mislead,  and  the  uAe  of  the  word 
'* involuntary  "  is  sorplusage.    (Proff.  on  Jury  Trials,  §§  413,  432.) 


The  opinion  of  the  Conrt  was  delivered  by 

Bermudkz,  C.  J.  The  ntotion  in  aiTest  of  judgment  is  based  on  two 
grounds : 

1.  That  the  accused  was  indicted  under  Section  7^  of  the  R. 
8-,  which  provides  a  penalty  only  after  conviction  of  voluntary 
manslaughter ; 

2.  That  the  accused  was  convicted  of  involuntary  manslaughter, 
fi>r  which  no  punisliment  is  provided  by  law. 

The  indictment  does  not^  in  tenus,  charge  that  the  accused  committed 
wanslaughterj  but  that  he  **  with  force  and  arms,  ♦  ♦  *  feloniously 
did  kill  and  slay  one  Simon  Kelly,  contrary  to  the  form,"  etc. 

This  was  legitimate  under  Section  1048,  R.  S.,  which  provides  :  That 
it  sliall  bo  sufticient,  in  any  indictment  for  manslaughter,  to  charge  that 
the  defendant  did  feloniously  kill  and  slay  the  decease'd. 

The  indictment,  for  all  legal  purjjoses,  fully  cliarges  manslaughter 
>vithout  <]U;ilificatiou  against  the  accused. 

Manslaughter  is  an  offense,  against  which  Sec.  076,  R.  S.,  i)rovides : 
**  Whoever  shall  be  convicted  of  manslaughter  shall  be  fined  in  a  sum 
not  exceeding  two  thousand  dollars,  and  imprisonment  at  Iiard  labor, 
uot  exceeding  twenty  years.'' 


u  m 


38  SUPREME  COURT  OF  LOUISIANA, 

Soccosaion  of  HeLemo. 

...-■■  I 

It  is  not  defined  by  tlie  Statutes  of  Louisiana,  but  i«  a  common  law 
felony,  the  definition  of  which  prevails  here* 

It  is  defined  to  be :  "  The  unlan-ful  killing  of  another,  without  motive, 
either  express  or  implied,  which  may  be  either  voluntarily,  upon  sudden 
heat,  or  involuntarily,  but  on  the  commission  of  some  unlawful  act." 
blackstoiie,  191. 

It  is  not  correct  to  say  that  the  accused,  having  been  indicted  fo  r 
roluntary  manslaugliter,  and  convicted  for  involuntary  manslaughter, 
the  verdict  is  not  responsive  to  the  charge  in  the  indictment. 

That  charge  sufficiently  informed  the  accused  to  enable  him  to  pre- 
pare his  defense.  Under  it,  he  could  have  been  convicted  of  man- 
slaughter simply y  or  of  voluntary  manslaughter  expressly^  which  would 
have  amounted  to  the  same,  or  of  involuntary  manslaugliter  specially. 

By  retuniing  a  verdict  in  the  latter  form,  the  jury  no  doubt  int<^nded 
to  affect  the  term  of  the  sentence,  which  a  finding  in  either  of  the  two 
other  forms,  would  have  required  to  be  of  greater  severity.  This  view 
is  fortified  by  the  language  further  used  by  the  jury  to  recommend  the 
accused  strongly  to  the  mercy  of  the  court. 

The  latitude  of  punishment  left  by  the  statute  to  the  Judge  is  indica- 
tive of  the  right  of  the  jury  to  find  as  they  have  done  in  this  case. 

Whether  the  District  Judge  has  inflicted  exactly  the  punisliment 
which  the  offense  deserved,  is  a  matter  over  which  we  have  no  conti'ol. 

He  had  the  legal  right  under  the  statute  to  sentence  the  accused  to 
twenty  years,  and  he  sentenced  him  to  five  years  at  hard  labor. 

Judgment  affirmed. 


No.  8205. 
Succession  of  N.  A.  DeLerko.    On  Oppositions  to  Final  Account. 

When  the  natand  tatrix  administen  the  estate  of  her  deceased  huabaud  a«  adminiatratrix, 
without  opposition  fiom  the  creditors,  she  can  legaUy  mort^caf^  the  property  of  the  estate 
by  order  of  the  Probate  Conrt,  on  the  advice  of  the  fiunily  meeting,  and  the  third  person 
holding  snch  mortgage  shall  be  protected. 


A 


PPEAL  from  the  Civil  District  Court  for  the  Parish  of  0rU»ans. 
Tissotf  J. 


W»  B,  Kooniz  for  the  Tutrix,  Appellee:  * 

When  the  widow  administers  a  successioa  as  tutrix,  she  administers  the  same  as  an  effect,  a 

thing  belonging  to  her  wards,  and  Is  goremed  by  the  niles  appertaining  tn  the  adminiff 

tration  of  tntors.    16  An.  42Q. 
The  tutrix,  in  such  case,  may  legally  borrow  money  and  grant  mortgages  when  so  aathorised 

by  the  conrt,  and  upon  the  advice  of  a  family  meeting.    13  An.  304  ;  7  Bob  63. 
The  rights  of  third  persons,  acquired  by  third  persons,  under  a  deoree  homologatlug  t)t<* 

proceedings  of  the  family  meeting,  must  be  protected.    16  An.  596. 
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c/.  L,  TiMot  and  Jme.  MeuirnVf  for  the  Mortgage  Creditors,  Appellees, 
made  the  same  |K)iut^ 

Samhola  dt  I>ucroSf  for  Opiioneut  and  Appellant: 

I.  When  a  widow  in  oooununity  and  ii«taral  tutrix  of  her  hnsbAnd^B  minor  dhildran  admin- 
itfUsn,  as  mioii,  an  estate  in  debt  deyolving  on  them,  In  part  or  in  whole,  the  rulen 
goreraing  the  settlement  of  sncoesaions,  accepted  with  benefit  of  inventory,  apply  to  snoh 
«  caae,  nntil  ench  administration  has  legally  terminated  by  the  payment  of  the  debts  of 
the  estate,  or  the  legal  taking  possession  thereof  l^  the  heir  as  such.  31  A.  495 ;  C  C 
3363;  C.  P.  976,  992,  D94  and  995;  S  A.  464;  4  A.  560;  5  A.  197;  7  A.  6;  10  A.  535;  3 
Marcade.  180 ;  4  Zacharie,  »3,  354,  §619 :  C.  C  1068,  190Q,  1683;  8  L.  413. 

IL  No  creditor  can  acquire,  pending  the  adm inistration  of  a  snccession  accepted  with  benefit 
of  inyeatory,  any  privilege  or  moitgage  on  the  property  of  the  estate.  9  A.  873;  11  B., 
fl48 ;  19  K  2S3;  97  A.  190 ;  31  A.  495 ;  C.  C.  977  and  1054;  3  Marcade,  283;  4  Tonllier,  Ko. 
399;  3  Paul  Pont,  Mortg.,  878,  Ko.  913 ;  a  C.  3363 

IIL  Acts  of  voluntary  Jurisdiction  have  not  the  force  of  re«  judicata  in  general,  and 
especlaUy  with  regard  to  those  who  were  not  parties  thereto,  and  a  fortiori^  when  in 
performing  the  same,  the  judge  has  transcended  his  Jurisdictional  powers.  5  Zaoharin, 
763,  } 7e? ;  5  Larombiece,  906,  No.  19 ;  13  Merlin,  Vo.  Homologation;  19  A.  159 ;  C.  F.  924, 
985  and  965 ;  4  Troplong  on  Marriage,  Noe.  3496  and  7 ;  20  Laurent,  p.  14,  No.  6,  and  p. 
16 ;  30  A.  1132 ;  Dig.  B.  SO,  T.  17, 1. 130. 

IT.  Even  a  judgment  rendered  against  a  succession  contndiotorUy  with  its  representative, 
and  recognising  a  mortgage  or  privilege  in  favor  of  one,  is  not  binding  on  the  other 
creditors  of  the  estate.  8  R.  122;  3  A.  896;  3  A.  533;  4  A.  475;  11  A.  675 ;  15  A.  433 ;  28 
A.  588 ;  5  ZachariK,  769,  §  769. 

T.  The  administrator's  acknowledgment  does  not  bind  the  creditors  of  the  snooession ;  and 
the  debt,  when  denied  in  coneurtu^  must  be  proved  with  reasonable  certainty  by  the 
administrator  or  the  creditor  so  acknowledged.  99  A.  16 ;  94  Howard,  571 ;  29  A.  521, 
712  {  ;iOA.  370. 


The  oiunion  of  the  Court  was  delivered  by 

Levy,  J,  This  appeal  is  taken  by  J.  B,  Cier,  from  a  judp^nent 
homologating  the  Dual  account  of  the  administration  of  the  Succession 
«>f  N,  A,  DeLemo,  by  his  widow,  R.  U.  DeLemo,  as  natural  tutrix  of  her 
minor  childrt»n,  issue  of  her  marriage  with  her  deceased  husband,  said 
N.  A.  DeLemo,  which  account  was  opposed  l)y  said  Cier  and  others,  on 
l^onnds  which  will  be  hereafter  stated, 

N.  A.  DeLemo  died  in  October,  1876,  leaving  a  widow  and  three 
minor  children.  Shortly  thereafter,  his  surviving  widow  was  confirmed 
an  natural  tutrix  of  said  minor  childreiu  The  property  and  effects  of  the 
*»uc<'ession  of  the  deceased  husband  were  ap])raised  at  the  sum  of  $9,615, 
4)f  which  $9,JJ00  was  the  value  of  the  i-eal  estate.  The  natural  tutrix,  in 
that  capacity,  admiuistered  the  estate.  There  was  no  o]»position  made, 
«Mther  by  the  creditors  or  on  behalf  of  the  heirs,  to  her  administering 
without  fuminhing  secuiity,  or  was  any  application  made  for  the 
si]»]»ointiiient  of  an  administrator.  Thei-e  bc'ing  no  money  on  hand 
with  which  to  ])ay  debts  due  by  the  succession,  some  of  which  had 
iM'eii  contracted  by  the  deceased,  and  others  being  charges,  expenses, 
t  ax<  s,  etc.,  accruing  after  his  d(  ath,  the  tutrix,  for  the  purpose  of  pay- 
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ing  the  mortgage  debts  of  her  luiKband,  which  encumbered  the  property, 
obtained  an  order  for  the  sjile  of  property,  l)ut  no  sale  was  thereunder 
effected.  The  real  estate  was  situated  in  the  City  of  New  Oileans,  an<! 
owing  to  the  existing  depreciation  of  property,  was  unstileable  at  an 
adequate  price  or  without  sacritice,  and  tlie  tutrix,  in  that  capacity, 
applied  to  the  proper  couit  for  an  order  for  the  convocation  of  a  family 
meeting  to  deliberate  uxwn  and  advise  as  to  the  question  of  authorizing 
the  tutrix  to  borrow  the  sum  of  $2,500  to  pay  pressing  claims  against 
the  estate,  and  to  secure  its  payment  by  mortgage  upon  certain  succes- 
sion property ;  and  afterwards,  applications  for  other  famUy  meetings 
were  made  to  authorize  her  t^  borrow  other  and  further  sums  of 
$600  and  $800.  These  family  meetings  advised  that  these  mortgages 
should  be  given ;  their  proceedings  were  duly  homologated,  the  funds 
borrowed,  and  the  jnortgages  executed. 

The  evidence  shows  that  these  simis  were  aiiplied  by  the  tutrix 
towards  the  payment  of  debtH*  of  the  estate - 

The  opposition  of  the  City  of  New  Orleans  (seeking  the  recognition 
of  an  amount  due  for  taxes)  was  dismissed,  these  taxes  having  been 
paid  and  receipts  therefor  filed  on  the  trial ;  that  of  Waggaman,  Lite 
sheriff,  was  maintained,  and  his  claim  for  $31  recognized  tus  an  ordinary 
debt.  These,  together  with  the  opjiositions  of  the  ^eriff,  Duffy,  the 
clerk  of  5th  District  Court,  and  of  the  experts,  wen*,  in  our  opinion, 
properly  disposed  of  by  the  Court  a  quay  and  do  not  require  fiirther 
discussion  at  our  hands. 

J.  B.  Cier,  the  appellant,  opjxises  the  account  on  several  grounds- 
He  contends  that  the  estate  was  administered  by  Mrs.  DeLemo,  and  her 
acts  were  those  of  an  administratiix ;  that,  as  such,  she  had  no  right  to 
mortgage  the  property;  that  the  decree  granting  her  the  authority  to  do 
so  is  inoperative  and  cannot  affect  the  rights  of  the  other  creditors  j  that 
the  mortgages  were  given  for  the  purpose  of  securing  debts  contracted 
aft€r  the  death  of  the  husband,  and  that  the  proceeds  of  the  sale  of  tlu^ 
property  thus  mortgaged,  constitute  a  fund  to  be  distributed  among  all 
the  creditors  of  the  succesKion,  and  such  mortgagees  have  no  privilegt* 
on  said  proceeds. 

He  further  contends  that  tlie  tutrix  should  be  charged  with  the  ivnts 
of  the  real  estate  from  the  date  of  her  liusband's  deatli  iratil  that  of  the 
sale  'j  that  her  charge  for  connnissions,  claimed  by  her,  should  be  dis- 
allowed, and  that  the  items  in  favor  of  Mrs.  Annitage,  f<u*  services  as  a 
nurse  during  the  la«t  illness  of  deceased,  be  also  disallowed.  Also,  he 
asks  that  Mrs.  DeLemo  be  charged  with  tlie  valvu?  of  certain  jewelry 
not  inventoried. 

"VVe  find  notliing  in  the  record  wliich  goes  to  show  that  Mrs.  DeLerno 
is  chargeable  with  these  rent*.     About  $20  or  $25  was  paid  her  by  the 
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a|(ent  having  charge  of  tlie  i»i*operty,  and  the  other  rents  appear  to  luive 
iHjen  exi>ende<l  in  repaiiK,  neceftsary  subsistence,  etc.  The  evidence 
doeH  not  enable  us  to  arrive  at  any  eoncliiRion  as  to  wliat  amount,  if 
any,  was  received  by  her  from  rents.  Nor  do  we  feel  justitied  in  dis- 
allowing the  commissions  for  administration  allowed  to  Iier  by  the 
lower  court.  There  is  no  evidence  showing  maladmiuistratiou,  bad 
faith,  or  iiyuiy  resulting  from  her  acts  of  administration.  The  proiif 
by  the  tutrix  is,  that  ^Irs.  Amiitage  rendered  services  as  nurse,  and 
there  is  no  counter  evidence  disproving  this. 

The  principal  question  for  decision  is  that  first  alwve  mentioned  in 
<»nr  statement  of  the  grounds  of  the  opposition. 

The  Judge  a  quo,  in  his  reasons  for  judgment,  in  giving  validity  and 
eflfect  to  the  mortgages,  holds :  "  There  can  be  no  doubt  that  tutors  can 
administer  successions.  When  they  do  it,  in  their  sole  capacity  of 
tutors,  without  opposition  on  the  part  of  creditors,  they  administer  the 
ssime  as 'an* effect,  a  thing  belonging  to  their  wards,  for  the  ultimate 
mlvantage  of  their  wards,'  and,  then,  they  are  entirely  governed  in  tlieir 
lulministration  by  the  rules  coutaiined  in  the  Civil  Code  under  the  head 
of  tut4>rs."  Succession  of  Weber,  16  A.  420.  "  They  may,  therefore, 
legally  Iwitow  money,  gi*aut  mortgages,  when  so  authorized  by  the 
Court,  ui>on  the  advice  of  a  family  meeting.  In  such  case,  the  decree 
of  the  Court,  having  jurisdiction,  homologating  the  proceedings  of  this 
family  meeting,  and  authorizing  the  tutor  of  the  minors  to  borrow,  is  a 
Aiifficient  protection  t4>  the  lender.  He  is  not  bound  to  see  to  the 
Jndicioas  application  of  the  money.  The  tutor  alone  is  acc!Ountable  to 
the  creditors."  13  A.  364  ;  7  R.  6:3 ;  Cane  Tutrix  vs.  Cawthon,  sheriff, 
32  A.  953 ;  C.  C.  339,  340 ;  31  A.  35 ;  26  A.  598.  We  think  the  reasons 
an<l  conclusions  of  the  District  Judge  are  correct. 

The  judgment  appealed  fr<mi  is  aiiinned  at  costs  of  appellant. 


No.  8261. 

The  Statk  Ex  Rel.  Josiaii  Fisk  vs.  The  Polue  Jlkv  of 

Jefferson,  Left  Bank. 

A  in*«»damn9  to  compel  the  levy  of  a  tax  to  pay  a  judjnneut  againHt  a  municipal  corporation, 
cannot  he  aasimilHted  to  an  execution  under  a  final  jndfnuent,  ftx>m  which  no  nppeal  Ilea. 

The  Belfttoir  waa  appointed,  hj  the  District  J  udge,  Parifih  Attorney,  in  the  absence  of  an 
appointment  by  the  Police  Jnry.  He  seekH,  by  mandamuA,  to  compel  the  levy  of  a  tax 
beyond  the  conatitational  limitittinn,  to  pay  hia  Judgment  agaiuMt  the  municipal  corpora- 
tion, for  hia  fees,  on  the  i^runnd  that  there  was  a  contract  between  him  and  the  Police 
Jury,  reauUing  from  hia  appoinUnent,  and  that  auch  c<)ntract  in  nhielded  by  the  Federal 
Conafttution  from  impairment  by  Stat*'  legislation. 


I 
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Meld,  that  tbem  waa  no  contract  in  the  appointment  by  the  Jndge,  and  henoe,  thai  the 
Relator  is  not  entitle  to  the  levy  of  the  tax  prayf  d  for. 

APPEAL  from  the  Twenty-sixth  Judicial  District  Court,  Parish  of 
Jefferson.    Hahny  J. 


Chas,  Louque,  for  the  Relator  and  Appellee  : 

1.  An  annwer  admits  what  is  alleged  in  the  petition  and  not  denied.  4  Wallaoe,  546;  4  N.  S. 
615;  14  A.  137;  11  A.  103. 

3.  Services  rendered  by  a  Parish  Attorney  nnder  an  ordinance  giving  him  a  stipulated 
salary,  and  accepted  by  the  Parish,  is  an  execnted  contract,  the  ^'obl^aHona"  of  which 
cannot  be  "  impaired."  10  Howwrd,  416 ;  6  Cranch,  136 ;  8  Wheat.  93 ;  4  Wheat.  694 ;  108 
U.  S.  10 ;  13  Wallace,  379. 

3.  Existing  laws  form  part'  of  a  contract.  4  Wallaoe,  550 ;  8  Wheaton,  9S ;  1  Howard,  319 ;  2 
Howard.  612;  12  Wheaton,  231 ;  10  Cal  570. 

4.  A  change  of  remedy,  which  materially  affeots  a  oontract,  is  void.    8  Wheaton.  92. 

5.  Sec.  2747,  R.  S.,  forms  partof  a  jodgment  withoat  being  so  embodied.    32  A.  887. 

6.  A  debt  becomes  merged  in  the  Judgment. 

7.  If  the  first  suit  was  dismissed  for  defect  of  pleadings,  it  does  not  form  ret  judicata.  4 
Wallace,  232  ;  14  Peters,  156 ;  1  Greenleaf,  Evidence.  §§  52»-530 ;  2  Wallace,  585. 

8.  The  salary  of  a  Parish  Attorney,  previous  to  1877,  was  not  to  be  paid  out  of  any  speelal 
ftind.  A  lawrestrloiing  him,  after  execution  of  his  contract,  to  a  special  fund  which  does 
not  exist,  materiidly  impairs  the  oUigations  of  his  contract. 

Wm,  Mithoffj  and  Chaa,  F.  Claibame,  for  Defendant  and  Appellant : 

When  a  plaintiff  sues  a  Parish  for  a  money  Judgment  and  for  a  special  tax,  and  the  Judgment 
allows  him  a  money  Judgment,  but  is  silent  as  to  the  tax,  this  will  be  ret  judieaUt  to  a 
subsequent  suit  having  for  its  ol^eot  the  levy  of  a  tax  to  pay  the  same  judgment.  2  H. 
14a;  7N.  S.  436,  441;  12  A.  95;  8  L.  64  ;  17L.  96;  19  A.  98,304;  18  H.  418;  8  A.  43;  12  A. 
766. 

A  Parish  officer  must  look  for  payment  exclusively  to  the  tax  collections  levied  for  the  year 
during  which  his  services  were  performed,  or  to  the  provision  ntsde  for  the  payment  «f 
his  salary.  If  the  tax  levied,  or  provision  made  is  insutncient,  the  remainder  do««  not 
form  a  debt  against  the  Parish.  R.  8.  2645,  2786 ;  26  A.  155;  28  A.  161 ;  30  A.  1244 ;  2:1  A. 
190;  26  A.  60,  150 ;  28  A.  343,  455 ;  31  A.  179 ;  32  A.  392. 

This  is  the  extent  of  his  contract  with  the  Parish,  to  which  he  will  be  restricted.  Hiit  recourm 
then  is  to  compel  the  sheriff  to  levy  the  tax  levied  for  hL*  piir|>ose.  31  A.  709 ;  Huey  &. 
Wise  vs.  PoUoe  Jury  of  Jackson — ^unreported — decided  at  Monroe,  June  20  1861. 

If  the  Palish  has  exhausted  the  limit  of  taxation,  he  cannot  ask  for  an  additional  tax. 

Only  conventiona]  contracts  are  protected  fttim  impairment  by  the  Constitutional  provision. 
C.  C.  1761 ;  Cooley's  Const.  Lim.  pp.  473,  281 ;  32  A.  716.  726. 

The  obligation  imposed  upon  a  Parish  to  pay  the  salary  of  an  officer  is  not  a  '* contract'* 
within  the  meaning  of  the  law.  New  Orleans  Republican  Printing  Company  vs.  City  of 
New  Orleans,  O.  B.  54,  p.  542;  State  ex  rel.  Fisk  vs.  Jefferson  Paidsh,  O.  B.  54.  p.  568. 

General  laws  applicable  to  the  remedy  do  not  form  part  of  a  contract  made  during  their 
existence.    31  A.  20;  3  A.  253,  696. 

It  is  only  when  the  remedy  is  made  part  of  a  special  law  embodying  a  contract,  and  as 
making  part  of  that  contract.    Moore  vs.  City  of  New  Orleans,  32  A.  726,  738 . 

The  10  mill  tax  limitation  will  be  enforced  in  all  cases,  except  anterior  "  contract "  creditors. 
32  A.  726,  738. 
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On  the  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 
Bermudez,  C.  J.    The  motion  charges : 
'*  That  there  does  not  appear  to  be  any  order  of  appeal ; 
"  That  the  amount  in  dispute  is  involved  in  this  suit ;  and, 
'^  That  these  proceedings  are  taken  merely  to  carry  into  execution  a 
judgment  which  is  final.'' 

1.  The  record  shows  that  a  motion  was  made  for  a  suspensive 
appeal,  and  that  an  order,  regular  in  form  and  substance,  was  granted 
upon  it. 

2.  The  plaintiff  prays  that  the  defendants  be  commanded  to  le^^  a 
tax  to  pay  the  sum  of  $5,411,  for  which  he  has  obtained  judgments 
against  them,  and  which  are  executory.  This  is  enough  to  make  the 
case  appealable. 

3.  The  judgments  upon  which  the  plaintiff  relies  to  obtain  the 
mandamfis,  do  not  direct  the  levy  of  the  tax  sought  to  be  ordered  to  be 
raised.  A  prayer  appears  to  have  been  made  in  the  cases  in  which  the 
judgments  were  rendered,  but  it  was  not  granted. 

The  only  execution  which  those  judgments  could  have  received, 
without  further  judicial  action  for  their  enforcement,  in  a  peculiar  way, 
was,  on  plaintiffs'  application,  a  writ  of  fieri  f ados  from  the  clerk.  He 
could  not  have  obtained  a  mandamus  from  that  officer,  in  the  absence 
of  an  order,  or  judgment  of  the  court,  to  authorize  the  issuance  of  the 
same. 

The  test,  whereby  to  decide  whether  an  act  is  in  mere  execution  of 
the  judgment,  is  to  ascertain  whether  the  act  is  ordered  by  the  judg- 
ment, expressly  or  impliedly,  by  its  very  terms,  or  by  operation  of  law. 

The  plaintiff  does  not  present  the  case  of  a  contract,  the  obligations 
of  which  are  alleged  to  have  been  impaired,  or  sought  to  be.  His  case 
does  not  present  the  features  of  that  decided  in  32  A.  887,  which  was 
stated  to  be  one  of  contract;  on  the  merits  of  which  the  Court  did  not 
pass,  and  which  was  remanded  for  the  purpose  of  inquiring  into  the 
nature  of  the  averred  contract.  What  was  then  said  caji  have  no 
bearing  on  the  present  case. 

The  motion  to  dismiss  is  denied. 

Rehearing  refused. 


On  the  Merits. 

The  opinion  of  the  Court  was  delivered  by 

PocHi^,  J.  Relator,  a  judgment  creditor  of  the  Parish  of  Jefferson, 
seeks  by  mandamus,  to  compel  the  levy  of  a  special  tax  for  the  payment 
of  his  four  judgments,  amounting  together  to  $5,411,  or  in  the  altema^ 
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live,  to  compel  the  Police  Jury  to  include  in  their  next  budget  the 
amoiuit  of  his  judgments,  and  to  provide  for  i>aymeut  of  tlie  same  hy 
taxation,  notwithsfaudhuj  the  constitutional  limitutiony  which  is  alleged 
as  im]>ainng  the  obligation  of  his  contnicts,  which  wei*e  the  basis  of  his 
judgments. 

Among  numerous  other  defenses,  the  respondents  urge  that  they 
had  already  exhausted  their  power  of  taxation,  by  levying  the  highest 
rate  authorized  undt^r  the  Constitution  and  tlie  laws  of  the  StHte,  and 
they  have  taken  this  appeal  from  a  judgment  ordering  the  levy  of  an 
additional  tax  of  six  mills  on  the  dollar,  notwithstanding  the  constitu- 
tional limitation  of  the  Palish  tax,  in  order  to  jiay  and  satisfy  three  of 
the  four  judgments  declared  upon  by  Relator. 

The  theory  on  which  the  judgment  of  the  lower  court  is  i)redicated, 
is,  that  the  indebtedness  of  the  Parish  to  Relator,  wliich  is  recognized 
by  final  judgments  rendered  by  <*oinpetent  tribunals,  arises  from 
contpacts  mmle  and  entered  into  between  the  Parish  and  the  Relator, 
who  was  the  Parish  Attorney  of  said  Parish,  l)etween  the  years  1871 
and  1877,  and  that,  therefore.  Art.  209  of  our  Constitution,  which  limits 
the  rate  of  Parish  t4ixation,  for  all  purposes,  to  ten  mills  on  the  dollar, 
being  an  impediment  in  the  way  of  his  recovery  on  his  judgment, 
impairs  the  obligation  of  his  contracts,  and  is  null  as  to  his  contracts, 
as  violative  of  Section  10  of  Art.  1,  of  the  Constitution  of  the  United 
States. 

We  shall,  therefore,  confine  our  investigation  to  the  inquiry  suggested 
by  the  judgment. 

The  indebtedness  recognized  by  the  judgments  sought  to  be  enforced 
by  Relator,  was  on  account  of  his  salary  as  Parish  Attorney,  and  for 
fees  due  him  for  services  rendered  in  his  said  capacity  in  defending  the 
Pansh  in  several  suits ;  a  duty  which  was  imposed  upon  him  by  the 
law  which  created  his  office,  and  which  fixed  the  rate  of  his  compen- 
sation for  such  services. 

The  law  provided  for  the  election  of  that  officer  by  the  Police  Jury, 
and  it  enacted  that  in  case  of  the  failure  of  that  body  to  elect  a  Parish 
Attorney  within  a  specified  time,  the  right  of  ajipointment  should  bt* 
vested  in  the  Judge  of  the  Parish  Court,  wlioso  appointee  was  entitled 
to  hold  the  office  for  the  time  for  which  the  District  Attoniey  was 
appointed  or  elected,  and  it  fixed  his  salary,  to  be  paid  by  the  Parish, 
at  not  less  than  one  hundred  dollars  per  annum,  or  as  much  more  as  the 
Police  Jury  might  allow. 

The  record  shows  that  qn  the  3d  of  July,  1872,  in  order  to  fill  a 
vacancy  caused  by  the  resignation  of  W.  T.  Scott,  Relator  was  appointed 
Parish  Attorney  by  the  Judge  of  the  Parish  Court,  and  that  on  the  10th 
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f)f  December,  of  the  saiiie  year,  thirty  clays  liaving  elapsed  since  the 
♦^lection  of  the  District  Attorney  of  the  District,  and  tlie  Police  Jury 
having  failed  to  elect  a  Parisli  Attorney,  the  Relator  was  a^ain  appointed 
to  that  office  by  the  Judge  of  the  Parish  Court. 

And  it  also  appears  from  the  evidence,  that  all  the  emoluments  and 
fees  of  office  which  were  earned  by  Relator,  and  which  were  allowed 
him  in  his  judgments,  accrued  during  his  tenure  under  these  two 
appointments. 

And  w^e  also  tind  in  the  record,  that  on  the  6th  of  May,  1872,  during 
the  tenure  of  Relator's  predecessor,  the  Police  Jury  had,  by  ordinance, 
Axed  the  salary  of  said  W.  T.  Scott,  Parish  Attorney,  at  the  sum  of  onif 
tliousand  dollars  per  annum,  and  that  said  oi'dinance  having  not  been 
repealed,  was  recognized  in  his  judgments,  as  fixing  Relator's  sahiry  as 
Parish  Attorney.  The  question  is,  therefore,  whether  tlie  foregoing 
facts  disclose  a  contract  between  Relator  and  the  Parish,  such  as  is 
nhielded  under  the  Article  of  the  federal  Constitution  invoked  by  him. 

We  think  that,  under  our  law  and  jurisprudence,  as  well  as  the 
numerous  acljudications  on  the  subject  by  the  Supreme  Court  of  the 
United  States,  the  question  must  be  answered  in  the  negative. 

*^  A  contract  is  an  agreement  by  which  one  person  obligates  himself 
to  another,  to  give,  to  do  or  permit,  or  not  to  do  something  expressed 
or  implied  by  such  agreement."    Civil  Code,  Art.  1761. 

A  contract  has  also  been  defined  "  as  a  compact  between  two  or  more 
parties."^  6  Cranch,  p.  136,  Fletcher  vs.  Peck,  or  as  "  the  agreement  of 
two  or  more  parties  to  do,  or  not  to  do,  certain  acts."  8  Wheaton,  92, 
Green  vs  Biddle. 

It  is,  therefore,  elementary,  that  the  concurrence  of  the  parties,  the 
iujgregatio  mentium,  is  of  the  very  essence  of  every  contract,  and  that  in 
this  C4ise,  the  burden  of  evidence  is  on  Relator  to  prove  affirmatively 
the  existence  of  a  contract  between  himself  and  the  Police  Jury,  in  the 
matter  of  his  appointment  as  Parish  Attorney.  But  the  evidence  shows 
very  conclusively  that  the  Police  Jury  did  not,  in  any  nmnner,  directly 
and  indirectly,  participate  in  his  appointment  as  such,  and  that  the 
right  of  appointment  of  the  power  from  which  he  received  his  mandate, 
could  l)e  exercised,  and  conld  arise  only  on  the  failure  of  the  Police 
Jury  t4>  make  the  appointment  within  a  specified  time. 

Hence,  it  follows,  that  the  very  legality  of  Relator's  appointment  by 
the  Parish  Judge,  in  the  manner  and  under  the  emergency  under  which 
it  was  made,  depended  essentially  upon  the  inaction  of  the  Police  Jury, 
ond  on  its  positive  exclusion  from  any  participation  in  the  exercise  of 
the  appointing  i>ower,  and  it  is,  therefore,  clear  that  there  was  not,  and 
<'ould  not,  by  the  very  nature  of  things,  be  any  convention  or  agreement 
of  parties  between  the  Police  Jury  and  Relator. 
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It  is  not  pretended,  nor  could  it  be  maintained,  that  in  exercising  the 
power  of  appointment  in  this  case,  the  Parish  Judge  was  the  agent,  the 
representative,  or  even  the  substitute  of  the  Police  Jury  in  the  premises^ 
and  clothed  with  any  authority  to  biad  the  corporation  in  any  contract 
or  agreement. 

The  act  of  the  Police  Jury  in  fixing  the  salary  of  W.  T.  Scott,  as 
Parish  Attorney,  by  an  ordinance  which  was  in  force  at  the  date  of 
Relator's  appointment,  and  which  operated  in  his  favor  in  the  matter 
of  his  salary^  cannot  be  construed  as  a  contract  or  compact  with  him, 
to  whom  it  could  not  have  any  reference  personally.  It  was  merely 
the  exercise  of  a  general  {mwer  conferred  by  the  Legislature,  and  from 
which  flowed  the  legal  obligation,  until  otherwise  ordained,  to  pay  the 
salary  thus  provided  for,  to  the  incumbent  of  that  particular  office. 
We,  therefore,  conclude  that  the  obligation  of  the  Parish  to  pay  to 
Relator  his  salary,  and  other  emoluments  of  his  office,  which  cannot  be 
contested  under  the  effect  of  the  judgments  rendered  in  his  favor,  does 
not  arise  from  a  contract  or  agreement  between  the  Police  Jury  and  the 
Relator,  but  that  it  was  created  by  the  operation  of  law.  Civil  Code, 
Art.  1760. 

The  distinction  made  bv  Relator  between  contracts  executorv  and 
contracts  executed,  and  which  is  so  learnedly  expounded  in  the  numer- 
ous decisions  which  he  quotes  from  the  Supreme  Court  of  the  United 
States,  can  give  him  no  relief,  and  has  no  application  in  this  case,  in 
which  the  evidence  fails  to  show  any  contract,  or  conventional  obli- 
gation, ab  iniHo,  and  in  which  the  legal  obligation  of  the  Police  Jnry  to 
provide  for  Relator's  compensation  as  Parish  Attorney,  could  not,  in  a^ 
contingency,  have  ripened  into  a  contract  executed,  or  be  assimilated 

to  a  grant. 

All  the  decisions  which  he  quotes  on  this  point,  are  predicated  on 
cases  showing  a  contract  primarily  entered  into,  and  subsequently 
annulled,  or  sought  to  evaded  by  incompatible  legislation,  either  by  the 
corporation  or  by  the  State. 

But  in  this  case,  there  is  a  total  absence,  in  the  relations  between  the 
parties,  of  any  of  the  elements  of  a  contract,  and  hence,  no  contract 
could  be  evaded  or  impaired,  directly  or  indirectly.  Where  there  is 
no  foundation,  there  can  be  no  superstruction,  and  where  there  is 
nothing,  there  can  be  no  destruction. 

It  therefore  follows,  from  these  premises,  that  Relator  has  utterly 
failed  to  show  in  this  case,  the  existence  of  a  contract  as  contemplated 
by  the  article  of  the  federal  Constitution,  which  forbids  any  State  from 
enacting  any  law  impairing  the  obligation  of  contracts,  and  that  he  is 
not  entitled  to  the  remedy  which  he  asks  at  our  hands  in  the  enforce^ 
ment  of  his  claim. 
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We  are  not  called  upou  to  point  out  the  remedy  which  he  might 
obtain.  Oiir  plain  duty,  under  the  prayer  of  his  petition,  is  to  grant  or 
disallow  both  of  the  remedies  which  he  invokes  in  the  alternative. 

In  resting  our  decision  on  the  facts  showing  tliat  Relator  had  not 
been  appointed  or  chosen  as  Parish  Attorney  by  the  Police  Jury,  we  do 
uot  wish  to-be  understood  as  holding  that  the  proof  of  the  aftinnation 
of  that  proposition,  or  thatithe  relations  of  any  officer  elected  or  ap- 
pointed, towards  the  St-ate  or  any  coi*poration  thereunder,  would  be 
those  of  contracting  parties,  entitling  the  officer  to  shield  his  rights 
under  that  article  of  the  federal  Constitution  now  under  c<msidpration, 
which  is  so  frequently  invoked  by  litigants,  and  which  has  been  so 
ofben  expounded  by  the  Courts.  We  particularly  omit  the  expression 
of  an  opinion  on  that  point,  the  solution  of  which  is  not  necessary  for 
the  pur]M>ses  of  this  case. 

We  note  the  argument  of  Relator,  in  calling  our  attention  to  the  ab- 
sence in  resjion dents'  answer  of  a  general  denial,  or  of  a  special  denial 
of  his  allegation  that  his  judgments  were  rendered  to  enforce  contracts, 
and  in  consequence  of  which,  he  invokes  the  rule  that  the  answer  ad- 
mits what  is  alleged  in  the  petition  and  not  denied,  thus  requiring  us  to 
consider  his  allegation  of  a  contract  obligation  under  his  judgments  as 
admitted  by  respondents.  We  understand  this  rule  to  apply  to  allega- 
tions of  substantive  facts,  but  not  to  allegations  which  are  legal 
deductions  from  facts,  and  especially  to  an  allegation  which  is  the 
essential  legal  averment  on  which  plaintiff  rests  his  claim  or  demand. 

In  the  case  at  bar,  the  allegation  that  the  employment  of  Relator  as 
Parish  Attorney  operated  a  contract  between  him  and  the  Parish,  is  a 
legal  deduction  from  facts,  and  is  the  essential  and  indispensable  aver- 
ment ander  which  Relator  could,  by  any  possibility,  obtain  the  relief 
Honght. 

Respondents'  resistance  to  Relator's  demand,  und^r  numerous  defenses, 
must  be  construed  as  a  denial  of  such  an  allegation. 

In  pleadings,  a  broad  distinction  must  be  made  between  simple 
allegations  of  substantive  facts,  and  allegations  predicated  on  the 
latter,  and  pregnant  with  legal  propositions  or  deductions.  Durham 
vs.  Williams,  aSS  A.  965. 

Besides,  Relator's  course  in  administering  proof  in  support  of  the  very 
aveiment  which  he  desires  us  to  consider  as  admitted,  justifies  the 
conclusion  that  he  has  waived  any  right  which  he  might  have  derived 
from  respondents'  silence  on  this  point.. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  the  mandamus 
prayed  for  by  Relator  be  refused,  at  his  costs,  in  both  Courts. 
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-3^    48  No.  8311. 

The  Statb  of  Ix)uisiaxa  vs.  William  Johxsox. 

Thongh  the  accused  was  indicted  jointly  with  another  defendant,  he  may  be  tried  alone,  and 
the  fixing  of  the  case  for  trial  against  him  alone,  is  TirtnaDy  ordering  a  separate  trial. 

BTidence  was  properly  received  of  the  resistance  offered  by  the  acoosed  t«  the  searoh  mado 
for  the  stolen  goods. 

Burglary  and  larceny  may  be  charged  in  the  same  count  of  the  indictment  without  inval- 
idating this  instrument  for  duplicity. 

APPEAL  from    the  Twentieth  Judieiiil  Dietrict  Court,  Patifth  of 
Lafourche .     Knohlock,  J . 


«7.  S.  BUUUy  for  the  Ap])elhint : 

1.  No  severance  having  been  asked  for  on  the  part  of  the  State,  there  could  have  been  no 
separate  trial  under  a  Joint  indictment,  when  defendant  ol^ects. 

2.  The  evidence  must  be  confined  to  the  issue,  for  the  general  rule  is,  that  no  evidenoe  is 
admlsaible  of  other  felony,  or  ofllenses  committed  by  the  prisoner,  than  that  charged  in  the 
indictment    3d  An.  513;  Wharton  Am.  Cr.  Law,  4th  Ed.  par.  647. 

3.  tTnder  our  Statutes  and  the  Common  Law,  two  distinct  offenses  are  not  to  be  charged  in 
the  same  count  of  the  indictment,  uid  if  they  are  so  charged,  it  is  a  matter  of  substance, 
and  a  motion  in  arrest  must  prevail.  See  30  An.  p.  311 ;  State  vs.  Palmer,  33  A.  565;  32 
A.  p.  813 ;  Watennan,  p.  3J9,  See.  185. 

E,  A.  O^ Sullivan,  District  Attorney,  for  the  State,  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  is  ap]>ellant  from  a  sentence  of  live 
years  imprisonment  at  hard  labor  in  the  penitentiary.  He  wtis  indicted 
jointly  with  one  Peter  Johnson. 

The  indictment  charges  (quoting  its  language)  a«  follows :  That  the 
iiceused  ^^  in  the  night  time  the  outhouse  appurtenant  to  the  dwelling 
house  of  Mrs.  Louise  Theriot,  and  by  her,  the  said  Mrs.  Louise  Theriot, 
then  occupied,  felot^ously  and  burglariously  did  break  and  enter  with 
intent  the  goods  and  chattels  of  the  said  Mrs.  Louise  Theriot  in  said 
outhouse  then  being,  then  in  the  said  outhouse,  feloniously  and 
burglariously  to  steal,  take  and  carry  away,  the  stiid  Peti»r  Johus<ni  and 
William  Johnson,  then  in  the  said  outliouse,  of  the  goods  and  chattels  of 
the  said  Mrs.  Louise  Theriot,  two  anil  one-half  liarrels  of  rice  *  •  * 
then  feloniously  and  biu'glariously  did  st^'al,  take  and  cairy  away,"  etc. 

Both  of  the  accused  were  arraigntMl,  pleaded  to  the  indictment,  but 
the  aptiellant  alone  was  tried  and  convicte<l.  It  appears  that  when  the 
case  was  tixed  for  trial,  the  defendant  alone  was  present.  Peter  Johnmm, 
the  other  accused,  being  sick  and  not  able  to  attend,  and  on  the  daiy 
fixed  the  defendant  was  tried,  as  stated.  When  tlie  case  was  called  tor 
trial,  the  defendant  objected  to  the  trial,  cm  account  of  the  absence  of 
the  other  party  jointly  charged  with  liim,  alleging  that  no  severance 
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had  been  ordered  or  granted  by  the  court,  and  that  without  Huch 
«r  severance  he  could  not  be  trie<l  separately.  His  objection  was  over- 
ruled and  a  bill  of  exceptions  taken.  Another  bill  was  t^ken  to  the 
admission  of  evidence,  showing  tliat  resistance  was  made  by  the 
defendant  to  the  officers  at  the  time  of  his  arrest,  whilst  they  were 
making  search  for  the  property  alleged  to  have  been  stolen. 

A  motion  was  made  to  arrest  the  judgment  on  the  ground  of  duplicity 
in  the  indictment,  in  charging  the  offenses  of  burglary  and  larceny  in 
one  count,  which  motion  was  overruled. 

These  several  ndings  constitute  the  alleged  errors  relied  on  to  set 
aside  the  sentence  and  judgment  appealed  from  : 

First.  It  appears  tliat  the  case  was  fixed  for  trial  as  to  the  defendant, 
which  virtually  ordered  a  separate  trial  for  him,  without  objection  on 
his  part,  he  and  his  counsel  being  present  at  the  time.  Were  tliere  any 
question  in  regard  to  the  legality  of  such  trial,  this  waiver  on  the  imrt 
of  the  accused,  or  failure  to  object  at  the  projier  time,  would  have  cui^ 
the  irregidarity.  We  do  not,  however,  consider  £hat  the  separate  trial, 
under  the  circumstances  shown,  was  illegal  or  unwarranted.  R.  8. 1870, 
See.  999 ;  1  Wlmrton  Crim.  Law,  $  433  j  7th  Ed.  Bishop's  Crim.  Pnu.j 
dd  Ed.  1018. 

Second.  Evidence  was  properly  admitt<;d  to  show  that  search  for 
the  stolen  goods  was  resisted  by  the  accused.  Had  the  goods  been 
found  in  the  premises  seaix;hed,  occuj)ied  by  the  accused,  it  would  have 
been  a  circumstance  pointing  to  his  guilt.  If  he  resisted  such  search, 
the  fact  of  such  resistance  favored  the  presumption  that  the  stolen 
goods  were  on  the  premises  and  thus  constituted  a  circiunstauce  bear- 
ing ou  the  question  of  his  guilt. 

It  may  be  regarded  as  part  of  the  res  gestw,  and  w^as  offered,  not  with 
a  view  to  prove  the  party  guilty  of  a  different  crime,  but  as  a  circum- 
stance tending  to  show  his  guilt  of  the  offense  charged.  Roscoe  Crim. 
E>nd.,  p.  90 ;  16  A.  376 ;  30  A.  601. 

Third.  Burglary  at  common  law  is  defined  as  ^^a  breaking  and 
entering  the  nmnsion-house  of  anotlier  in  the  night  with  intent  to 
conuuit  some  felony  within  the  same,  whether  such  felonious  intent  be 
executed  or  not.'* 

By  statute  it  is  equally  a  burglary,  if  the  house  entered  is  an  out- 
house appurtenant  to  the  mansion.  And  it  is  for  this  offense  the 
wceuaed  in  this  case  is  prosecuted.  R.  8.  Sec.  852,  854.  It  is  sufficient 
to  charge  the  entering  and  breaking  with  a  felonious  intent,  or  intent 
to  commit  any  of  the  crimes  mentioned  in  the  statute ;  but  it  is  none 
the  leas  burglary,  if  the  intent  is  executed  after  the  enteiing  by  the 
commission  of  larceny  or  other  crime  denigned.  The  averment  that 
such  other  crime  was  actually  committed,  does  not  vitiate  or  detract 
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from  an  indictiuent  for  burglary.  And  while  the  general  rule  is,  that 
two  distinct  offenses  cannot  be  joined  in  one  count  in  an  indictment^  it « 
is  a  well  recognized  exception  to  the  rule,  that  burglary  and  larceny 
or  other  crime  may  be  so  charged  without  making  the  indictment 
amenable  to  duplicity. 

On  this  point  we  quote  from  Bishop :  ''  If  a  man  in  the  night  time 
breaks  and  enters  a  dwelling  house  intending  to  steal  therein,  and  there 
does  steal,  he  may  be  punished  for  two  offenses,  or  one,  at  the  election 
of  the  prosecuting  power.  If  in  a  single  count  the  indictment 
charges  hijn  with  breaking,  entering  and  stealing,  his  offtense  is  single, 
being  burglary  in  a  particular  manner.^  Bishop  Grim.  Law^  Ist  Vol. 
$  1062,  6th  Ed.;  11  N.  H.  37 ;  dd  Rawlee,  207 ;  7  S.  and  R.  491 ;  20  Pick. 
356 ;  Wharton  Grim.  Plead.,  8th  Ed.  244 ;  lb.  Grim.  Law,  818,  819;  State 
vs.  Ghristian,  30  A.  367 ;  State  vs.  Depass,  31  A.  489. 

We  have  thus  reviewed  the  rulings  complained  of  and  do  not  And 
the  charges  of  error  therein  sustained,  but,  on  the  contrary,  that  the 
rulings  are  conformable  to  law  and  supported  by  ample  authority. 

The  judgment  and  sentence  are  therefore  affirmed,  with  costs. 


No.  7175. 

iSleggl  SUCCESSION  OP  THOM.S  MULLIOAK  VS.  ReV.   ThOMAS  J.   KEKKT. 

A  workman,  making  repairs  to  a  Inillding  against  the  will  and  direotions  of  the  owner,  ia 
not  entitled  to  remuneration,  and  has  not  the  legal  rights  of  a  n^otiorum  gator. 

APPEAL  fix>m  the  Fifth  District  Gourt  for  the  Parish  of  Orleans. 
Sogers,  J. 


Chas,  Lauque,  for  Plaintiff  and  Appellee. 
James  Timany,  for  Defendant  and  Appellant. 


The  opinion  of  the  Gourt  was  delivered  by 

Fenner,  J.  The  decedent,  Thos.  Mulligan,  had  been  employed  by 
defendant  to  put  a  bell  in  the  tower  of  the  Ghurch,  of  which  the  legal 
title  was  in  the  latter.  While  so  engaged,  he  discovered  that  some  of 
the  beams  in  the  tower  were  rotten  and  apprised  defendant  of  the  ^t. 
He  was  informed  by  defendant  that  he  had  no  authority  to  make  any 
contracts  exceeding  fifty  dollars  in  amount,  without  the  sanction  of 
higher  Ghurch  officials,  and  only  consented  to  allow  the  work  to  be  done 
upon  Mulligan's  guaranty  that  it  should  not  cost  more  than  forty-eight 
dollars.  Mulligan  was  further  advised  of  defendant's  unwillingness, 
owing  to  financial  difficulties,  to  incur  heavier  expenses  for  repairs,  how- 


NEW  ORLEANS,  JANUARY,  1882.  51 

HulUgaa  ts.  Kenny. 

ever  necessary,  defendant  saying  to  him  that  he  would  see  the  tower 
tumble  down  before  he  would  do  so. 

While  Mulligiui  was  employed  in  the  work  contracted  for,  defendant 
left  the  city  for  Europe,  and  was  absent  about  two  months. 

Thereafter,  Mulligan  discovering  that  the  cross-timbers  supporting 
the  roof  of  the  Church  were  rotten,  exposing  the  roof  to  danger  of  fall- 
ing, without  consulting  any  person,  and  without  communicating  at  all 
with  the  absent  owner,  braced  and  strengthened  the  timbers  with  iron 
ties,  plates  and  bolts  and  other  reparations,  and  upon  the  return  of 
defendant  from  Europe,  pi'esented  him  with  a  bill  for  more  than  $1600, 
on  which  the  present  suit  is  brought. 

The  evidence  is  that  the  repairs  were  insufficient  to  render  the  sup- 
ports of  the  roof  safe,  and  left  them  still  in  need  of  new  and  expensive 
work  to  accomplish  that  purpose,  in  the  execution  of  which  the  work 
and  materials  of  plaintiff  would  not  be  of  the  slightest  use. 

W^e  are  clearly  of  opinion  that  this  is  a  case  where  the  workman  has 
intruded  his  services,  not  only  without  the  consent  or  approval  of  the 
owner,  but  against  his  will,  as  plainly  inferable  from  the  prior  inter- 
views between  them.  In  such  case,  the  equitable  maxim  that  no  one 
should  enrich  himself  at  another's  expense,  which  is  the  foundation  of 
the  right  of  the  negoHorum  gestar,  is  without  application.  11  TouUier, 
No.  55 ;  12  Duranton,  No.  19 ;  3d  ZacharisB,  $  441,  note  15 ;  10  Dalloz,  p. 
778.  See  also  Fox  vs.  Sloo,  10  A.  11 ;  McWilliams  vs.  Hagan,  4  Rob. 
374 ;  McCaulay  vs.  Hagan,  6  Rob.  359. 

Aside  from  this,  we  are  doubtful,  under  the  evidence,  whether  the 
expenses,  reimbursement  of  which  is  claimed,  were  **  useful  and  neces- 
sary ^  within  the  meaning  of  Art.  2299,  C.  C.  The  work  may  have 
afforded  some  temporary  relief,  but  it  is  clearly  proved,  that  the  work 
necessary  to  secure  the  roof  permanently  was  still  required  and  would 
cost  as  much  as  if  plaintiff's  work  had  never  been  done.  We  see  no 
merit  in  plaintiff-'s  case,  except  to  the  amount  of  the  work  contracted 
for,  and  allowed  by  the  Judge  a  quo. 

MVe  think  there  was  error  in  allowing  merely  a  nonsuit  for  the  bal- 
ii^e.  The  defense  was  established,  and  the  claim  should  have  been 
absolutely  rejected. 

It  is  therefore  ac^judged  and  decreed,  that  the  judgment  appealed 
from,  be  amended  by  rejecting  plaintiff's  demand,  except  so  far  as 
Allowed  in  the  judgment,  and  that,  in  other  respects,  it  be  affirmed, 
appellee  to  pay  costs  of  tliis  appeal. 

The  Chief  Justice,  having  been  consulted  as  coimsel,  recuses  himself. 
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state  ex  reL  Ste\-en8  et  al.  vs.  LivandolB,  Jadge, 


No.  8424. 
M    ttj  4/  The  State  of  Louisiana  Ex  Rel.  Wm.  Stevens  Et.  Al.  vs.  A.  E. 

U"  '  521  LiVAUDAIS,   JUDGE    OF  THE   TWENTY-FOrRTH   JUDICIAL   DISTRICT 

-^  ^  FOR  THE  Parish  of  Plaquemines. 

Under  the  provisions  of  the  Constitution  of  1879,  Justices  of  the  peace  have  no  authority  to 
act  as  examininj^  and  committing  magistrates  in  oases  uf  capital  punishment  or  hard 
labor.    Such  authority  Is  vested,  in  those  cases,  in  the  District  Courts  alone. 


A 


PPLICATIOX  for  Mandamus. 


F.  C,  Zacharie,  for  the  Relatora : 

1.  The  Constitutions  of  1845, 1962  and  ISM,  and  the  laws  thereunder,  anthoriMd  justices  of 
the  peace  to  hold  preliminary  examinations  in  all  ci-iniinal  cases. 

2.  The  Constitution  of  1S68,  and  Section  1010,  Revised  Statutes,  thereunder  changed  the 
system,  so  that  Juetioes  of  the  peace  could  not  preliminarily  examine  in  o«ses,  capital  or 
felonious,  and  remitted  that  duty  to  Parish  and  District  Judges  ezdnsively. 

3.  Articles  109  and  126  of  the  Constitution  of  1879  continued  the  system  of  1866,  and  engrafted 
it  on  the  Constitution,  thuji  continuing  in  force  the  Section  of  the  Revised  Statutes,  and 
not  repealing  it. 

T.  A.  Flanagauy  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  In  their  petition  for  a  mandamus,  the  Relators,  William 
Stevens,  Charles  Stevens  and  Wm.  Taylor,  residents  of  Plaquemines 
Parish,  represent  that,  under  a  commitment  from  a  Justice  of  the 
Peace  of  said  Parish,  they  have  been  arrested  and  are  held  in  custody 
and  confinement  on  the  chai^ge  of  murder,  alleged  to  have  been  com- 
mitted by  them  on  the  30th  of  November,  1881 ;  that  they  are  entitled 
to  preliminary  examination  in  order  to  show,  if  they  can,  that  there  is 
no  reasonable  ground  for  their  detention  and  that  they  are  entitled  to  be 
discharged  or  bailed ;  that,  under  Arts.  109  and  126  of  the  Constitution 
of  the  State  of  Louisiana,  and  also  under  Section  No.  1010  of  the  Revised 
Statutes  of  said  State,  the  District  Judge  of  the  District  in  which  said 
capital  crime  is  charged  to  have  been  committed,  alone  has  jurisdictif  n 
to  hold  said  preliminary  examination  and  to  discharge  or  bail  Relators ; 
that  they  have  applied  to  the  Hon.  A.  £.  Livaudais,  Judge  of  said  24tli 
Judicial  District  Court  for  said  Parish,  to  hold  said  ]>reliminary  exami- 
nation, to  inquire  into  the  matters  with  which  they  are  charged,  and  to 
bail  or  discharge  them,  if  in  such  examination  there  be  found  no 
reasonable  grounds  for  their  detention ;  that  said  Judge  has  declined 
and  refused  to  hold  said  examination.  They  allege  that  said  Judge  has 
sole  jurisdiction  to  hold  this  examination  for  the  purposes  aforesaid, 
and  his  refusal  to  do  so  subjects  them  to  confinement,  "without  hearing, 
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nutil  the  next  regular  tei*m  of  the  District  Court  for  said  Parish,  ou  the 
M  Monday  of  March,  1882 ;  wherefore,  they  pmyed  for  a  writ  of  man- 
<lamug,  ordering  said  Judge  to  hold  said  examination.  It  was  ordered 
by  this  Court  that  the  defendant  comply  with  the  prayer  of  the  peti- 
tion, or  show  cause  to  the  contrary,  on  the  9th  of  Deceml>er,  1881, 

For  answer,  the  Hon.  District  Judge  averred,  that  the  Relators  are 
confined,  as  alleged  by  them,  under  a  commitment  issued  by  P.  £. 
Berry,  Justice  of  the  Peace  for  8th  Ward  of  said  Parish  of  Plaquemines, 
on  the  affidavit  of  the  Coroner  of  said  Parish,  charging  the  crime  as 
alleged. 

That  the  said  Justice  of  the  Peace,  or  any  other  Justice  of  the  Peace 
of  said  Parish,  has  criminal  jurisdiction  in  aU  cases,  under  Art.  126  of 
the  Constitution  of  Louisiana,  and  that  there  is  nothing  in  said  article 
limiting  or  restricting  their  jurisdiction  as  examining  and  con^iittiug 
magistrates,  in  all  criminal  cases ;  their  power  to  bail  or  di$charge  aione 
lieing  limited  or  restricted  to  certain  cases ;  that  holding  ^'  preliminary 
examinations^'  forms  no  part  of  the  duties  of  a  District  Judge,  under 
the  Constitution  and  laws  of  tlie  State ;  that  Sec.  1010  of  the  Revised 
Statutes  is  not  in  force  and  has  no  application  to  the  existing  judicial 
Hystem,  and  that  t4)  hold  said  examination  would  interfere  with  the  term 
of  his  Court  now  being  held  in  another  Parish  of  his  District.  He 
further  objects  that  this  is  an  attempt  to  force  upon  him  the  duties  of  a 
committing  magisti-ate,  in  a  case  upon  the  merits  of  which  he  wUl  l)e 
called  to  sit  and  decide,  wit4i  the  aid  of  a  jury,  in  the  exercise  of  his 
original  jurisdiction  as  District  Judge. 

Art.  109,  of  the  Constitution  of  1879,  declares  that  the  District  Courts 
^^  shall  have  unlimited  original  jurisdiction  in  all  criminal  matters.^ 

Art.  126  declares,  that  Justices  of  the  Peace  '*  shall  have  criminal 
jurisdiction  as  committing  magistrates,  and  shall  have  power  to  bail 
«ir  discharge,  in  cases  not  capital  or  necessarily  ]>unishable  at  haiil 
labor." 

The  last  article  plainly  expresses  that  the  duties  of  committing  mag- 
istrates fall  under  criminail  jurisdiction,  and  Article  109  confers 
'*  unlimited  criminal  jurisdiction  "  ou  the  District  Courts,  thus  compris- 
ing that  feature  within  such  unlimited  jurisdiction. 

We  consider  Section  1010  of  the  Revised  Statutes  of  1870,  as  beiug 
in  force  so  far  as  the  powers  of  tlie  District  Judges  in  criminal  matters 
are  concerned,  and  is,  in  those  res^iects,  unrepealed,  not  being  inconsist- 
ent with  the  letter  or  spirit  of  the  Constitution.  Whatever  other  powers, 
as  committing  magistrates,  may  l>e  conferred  ni>on  Justices  of  the 
Peace  under  the  phrase,  ''  they  shall  have  criminal  jurisdiction  in 
crimiilal  cases,"  it  is  plain  -that,  under  the  succeeding  phrase,  they 
have  no  power  to  bail  or  disch:\rge  in  cases  "  capital  or  necessarily 
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punishable  at  hard  labor.^^  The  sole  object  of  a  preliminary  examina- 
tion being  to  determine  whether  a  party  shall  be  discharged^  bailed  or 
held  in  custody^  it  would  be  absurd  to  have  such  examination  held  be- 
fore a  Justice  of  the  Peace,  in  cases  in  which  those  magistrates  would 
have  no  power  to  determine  those  questions.  Such  could  not  have  been 
the  intention  of  the  Constitution^  the  propei*  constriiction  of  which  ac- 
cords with  pre-existing  laws,  requiring  preliminary  examinations,  in 
such  cases  to  be  held  before  the  District  Judges,  wlio  have  full  power 
in  the  premises* 

The  objection  urged,  in  regard  to  interference  with  a  sitting  courts 
strikes  us  as  merely  an  argimient  ab  incaiwenienUj  and  is  entitled  to  no 
serious  weight  in  a  case  like  this^  especially  as  the  Relators,,  themselves^ 
ask  that  the  examination  may  be  held  on  a  day  to  be  fixed  by  the 
Judge,  and  it  is  to  be  presumed  that  would  be  donewitliin  such  reason- 
able delay  as  in  the  sound  discretion  of  the  Judge  would  be  deemed 
proper. 

The  objection  that  the  Judge  cannot  be  called  upon  to  hold  a  pre- 
liminary examination  in  a  case  where  he  would  have  to  sit  and  decide 
on  its  final  trial,  is  wholly  untenable*  Otherwise,  for  the  san^e  re4ison,. 
Article  115  of  the  Constitution,  which  provides  that,  **tbe  District 
Judges  [^lall  have  power  to  issue  ^vrits  of  habeas  corpuSy  at  the  instance 
Gi  all  persons  in  actual  custody,  in  their  respective  Districts,^  would 
be  inoperative. 

It  is  therefore  ordered,  ac^judged  and  decreed,  that  the  alternative 
mandamus  issued  herein  be  made  peremptory,  at  costs  of  the 
respondent. 

lifdhearing  refused. 


No.  8025. 
Peter  Marc\-  vs.  Charles  Praeger  Et  Ai-^. 

The  raretiea  of  a  sheriff  who  have  limited  their  liability  when  atgnlng  the  bond,  cumot  be 
held  responsible  beyond  the  amoant  specified. 

APPEAL  from  the  Fourth  District  Court  for  the  Parisli  oi  Orleans. 
ffoustony  J, 


T.  Gilmore  (&  Sons,  for  Plaintiff  and  Appellant : 

1.  Th6  obligations  of  sureties  in  the  oflScisl  bond  of  a  d  faulting  sheriff  are  identical  with 
those  of  the  principal.  His  obligations  are  to  be  oonaidezvd  as  transported  into  the  bond 
in  their  entirety,  and  bind  the  sureties  for  ^aeeijie  p^formanee  in  the  same  nuamtT  as  he 
is  himself  bound  by  law.    Schmidt  vs.  New  Orleans,  33  A.  19. 
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H.  The  uaonnt  of  the  bond  is  a  oeamon  fund  for  tlie  common  benefit  of  tboee  whose  fuiMltf 
have  been  lU(^|fa4y  used  or  converted,  and  -Hhould  be  distributed  amonj?  the  different 
ctedltora,  aooordlng  to  their  several  priorities.  One  ei editor  cannot,  by  an  individual 
suit,  appiopriate  to  iiimaelf  the  •entire  benefit  of  the  eecorit^'  and  oxoludo  all  otben ;  nor 
ean  payment  to  snob  creditor  operate  as  a  dischar^  to  the  surety.  PoUard  vs.  Bailey,  90 
WalL  ^87 ;  Deny  vs.  Little,  101  U.  8.  Slri ;  Doui^berty  vs.  F«-ter8,  2  Sob.  SH. 

ii.  The  aurety  ^wuld  have  protected  himself  a^inst  the  pa^'ment  l^  a  petition  in  tlie  nature 
of  a  bin  of  interpleader.  Slory  Sq.  Jnr.  Sec.  894 ;  Fortier  vs.  SUdell,  7  B.  398;  Hale  vs. 
Wells,  3  A.  5M;  Hangbeity  vs.  Thiberge,  94  A.  443;  Balser  vs.  Pagaud.  96  A  S39. 

4.  There  is  no  right  of  division  between  sumtles  so  bound  af  against  the  creditor.  City  of 
New  Orleans  vs.  Waggaman,  31  A.  999. 

5.  The  proof  is  lasufBeient  to  sustain  the  defense. 

W.  &  Benedict,  for  DefencUuito  aud  Apx>ellee8. 


The  opinion  of  the  Court  was  delivered  b^ 

Bkrmudez,  C.  J.  This  is  an  action  against  two  of  the  sureties  of  a 
defaulting  AheriflCi  Their  defense  is,  that  tliey  liave  already,  as  such, 
paid  under  judicial  coercion,  more  than  the  amount  for  which  they 
respectively  signed  the  bond.  There  was  Judgment  in  their  favor  and 
4:he  plaintiff  lias  apj>ealed. 

In  this  Court,  he  complains  that  the  appellees  have  completed  the 
transcript,  which  was  deficient  by  their  lanlt,  aud  he  claims  that  we 
should  ignore  the  supplement. 

The  appellant  also  complains,  by  bills  of  exception,  that  the  two 
sureties  were  permitted  by  the  lower  couit,  during  the  trial,  to  file  and 
«et  up  si>ecial  pleas,  which  were  not  of  payment  proper,  but  only  of 
discharge. 

On  the  merits,  he  insists  that,  even  if  it  were  true,  which  is  denied, 
that  the  sureties  have  paid,  as  tliey  say  they  have,  they  ai'e  still  liable 
to  him,  because  they  have  paid  without  authority,  as  they  could  and 
should  have  protected  themselves  against  payment,  by  a  petition  in 
the  nature  of  an  interpleader,  aud  becauj^e  tliey  do  not  eigoy  the 
privilege  of  division  against  him. 

1st.  We  are  at  a  loss  to  perceive  why  the  plaintiff  can  complain  of 
the  completion  of  this  defective  trausciipt  which  he  has  brought  up. 
The  clerk's  certificate  attached  to  it  does  not  sliow  that  the  appellees 
were  called  upon  for  the  production  of  the  records  and  documents 
which  were  submitted  by  them  as  evidence,  in  the  lower  court,  and 
which  had  been  left  out  by  him.  The  appellant  does  not  charge  tliat 
the  additional  transcript  is  iucoiiect  in  any  particular,  but  merely 
objects  to  it  in  toto.  It  was  procured  on  the  sworn  application  of  the 
api>ellees,  seasonably  made,  under  the  mandate  of  this  Court,  and  was 
properly  attested  and  transmitted.  We  see  no  reason,  a  diminution 
of  the  record  having  been  suggested  and  acted  upon,  and  the  sufficiency 
or  authenticity  of  the  8Ui)pl<:uiental  trans<*ript  not  being  assailed,  why 
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we  ghoiiUl  exclude  an  important  element  for  die  determination  of  thif^ 
controversy,  particularly,  as  in  furtherance  of  the  ends  of  justice,  we 
might  otherwise  have  to  remand  the  case,  or  to  suf^nd  our  action 
upon  it,  until  the  completion  of  the  transcript* 

2d.  The  lower  court  sustained  plaintifiTs  objections  to  the  introduc- 
tion of  evidence  by  the  defendants,  tending  to  show  exoneration  by 
re^on  of  payment,  on  tlie  ground  that  the  averment  under  which  the 
proof  was  offered,  was  too  vague  and  insufficient,  in  not  stating  the 
date,  mode  and  amounts  of  payments,  and  the  names  of  the  persoHs> 
paid  J  but  the  Court  overruled  the  other  objections,  which  were  predi- 
cated on  the  theory,  that  the  sureties  were  unconditionally  liable^ 
without  reference  to  the  limited  amount  for  which  they  had  subscribed 
the  bond,  and  that  they  could  not  avail  themselves  of  such  payment  a^ 
against  the  plaintiff. 

The  sureties  Imd  first  pleaded  generally,  in  their  answer,  without 
going  into  details,  that  they  had  paid  under  execution,  as  sureties,  the 
full  amount  of  their  liability  on  the  bond ;  but  when,  on  the  trial,  they 
offered  to  introduce  proof  in  support  of  the  averment,  plaintiff  objected 
and  the  Court  ruled  as  stated.  Then  it  was,  that  the  sureties  obtained 
leave  to  file  a  special  defense,  setting  forth  the  particulars  called  for^ 
and  wiiich  had  not  been  embodied  in  the  answer. 

By  permitting  the  sureties  to  satisfy  plaintiff^s  technical  demands,  it 
would  seem  that  plaintiff  should  have  had  no  occasion  to  complain. 
Indeed,  he  was  thereby  furnished  with  the  information  which  he  desired. 
Had  he  pleaded  sui'prise,  and  applied  for  a  continuance  to  prepare  in 
rebuttal,  and  had  the  Court  refused  his  motion^  he  might  be  entitled  to 
complain ;  but  he  has  not  done  so  and  cannot,  therefore,  be  heanl. 
The  pleas  are  such  as  could  be  set  up,  in  exoneration  under  the  circum- 
stances, at  any  stage,  during  the  progress  of  the  trial. 

In  other  respects,  the  Court  ruled  correctly,  as  the  remaining  objec- 
tions went,  not  to  the  admissibility,  but  to  the  effect  of  the  evidence, 
the  case  being  on  it«  merits,  and  the  question  of  law  raised  not  being 
ft-ee  from  all  doubt.  It  was  safer  for  the  Court  and  for  the  parties  to 
receive  the  evidence,  as  was  done. 

Having  thus  disembarrassed  the  case  from  those  preliminary  objec- 
tions apparently  calculated  to  retard  its  determination,  we*  wiU  now 
proceed  to  consider  it  on  its  merits. 

Merits. 

A  review  of  the  evidence  satisfies  us  that  the  sureties  have  ptvid, 
under  execution,  more  than  the  amount  for  which  they  respectively 
signed  the  sheriff^s  bond,  $5,000.  Although  the  plaintiff  claims  that 
such  is  not  the  fact,  still  he  has  not  assumed  to  figure  out  any  error  of 
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calculation  by  tbe  defendants.  The  proof  offered  consisted  of  the 
writs  and  of  the  returns  on  them,  shoeing  satisfaction  by  the  sureties, 
of  different  amounts,  aggregating  more  than  the  sum  which  they  had 
assumed  eventually  to  pay  under  the  bond.  The  sheriff  was  the 
officer  of  the  law  authorized  to  coerce  payment.  He  was  the  legal 
agent  of  the  judgment  creditor,  whose  title  has  remained  unassailed. 

The  objection  that,  from  the  fact  that  the  defendants  could  have 
testified  as  to  the  payment,  and  have  not  done  so,  it  must  be  inferred 
that  the  payment  did  not  take  place,  has  no  force.  The  defend- 
ants had  offered  the  best  evidence  in  their  power,  and  of  which  the 
case  admittjed.     It  had  not  been  attacked  and  required  no  corroboration. 

The  plaintiff  further  contends :  that  the  obligations  of  sureties,  in  the 
official  bond  of  a  defaulting  sheriff,  are  identical  with  those  of  the 
principal,  whose  obligations  are  considered  as  transported  into  the 
bond,  and  bind  the  sureties,  in  the  same  manner  as  he  is  himself  by 
the  law. 

In  support  of  -^his  proposition,  he  refers  to  33  A.  p.  19,  which,  far 
from  sustaining  absolttt^y  that  doctrine,  is  clearly  destructive  of  it,  so 
far  as  it  may  be  sought  to  saddle  upon  sureties  a  liability  beyond  that 
specially  assumed  and  restricted  by  them  in  the  bond. 

That  authority  expressly  recognises  that  a  surety  stipulating  the 
extent  in  amount  of  his  liability,  under  the  special  permission  of  the 
law,  on  a  sherifTs  bond,  cannot  be  held,  under  any  contingency,  hey<ynd 
that  limited  amoimt. 

In  the  case  of  the  Teutonia  Bank  vs.  Wagner,  33  A.  734,  the  liability 
of  sureties  on  a  similar  bond  was  thoroughly  considered,  and,  we  think, 
finally  a4ju8ted.  It  was  there  distinctly  announced,  that  no  liability 
judicially  liquidated  against  the  principal,  c^n  be  enforced  against 
each  of  the  sureties,  beyond  the  limited  amount  for  which  each  agreed 
to,  and  did  bind  himself. 

The  plaintiff  moreover  claims,  that  the  amount  of  the  bond  is  a 
eomm<m  fund,  for  the  common  benefit  of  those  whose  fimds  have  been 
illegally  used  or  converted,  and  should  be  distributed  among  the  differ- 
ent creditors,  according  to  their  several  priorities,  or  rank )  that  one 
creditor  cannot,  by  an  individual  suit,  appropriate  to  himself  the 
entire  benefit  of  the  security  and  exclude  all  others ;  and  that  payment 
to  such  creditor  cannot  openite  as  a  discharge  to  the  surety,  who  could 
have  protected  himself  by  an  interpleader. 

We  have  reviewed  the  autiiorities  to  which  the  plaintiff  has  invited 
our  attention.  The  common  law  authorities  are  not  in  point,  and 
would  not  be  entitled  to  much  weight  under  our  peculiar  system  of 
practice. 

The  authorrties  contained  in  our  local  jurisprudence  have  no  bearing 
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on  the  matt<»r  under  consideration.  On  the  contrary,  we  find  in  2  R. 
537,  which  was  a  case  somewhat  similar  to  the  one  at  bar,  in  which  a 
like  pretension  had  been  raised,  that  the  Court,  ruled  adversely  to  it, 
sa^-ing :  '*  The  law  has  not  provided  for  a  conctirao,  in  a  case  like  the 
present  one." 

It  may  well  be  that  our  system  is  deficient  in  that  particular, 
although  we  do  not  perceive  that  it  is.  It  may  be,  that  in  such  cases, 
the  liability  of  the  sheriff  and  his  sureties,  after  being  liquidated, 
should  not  be  enforced,  until  after  opposition  shall  have  been  made  to 
the  discharge  of  the  principal  and  the  oppositions  referred,  for  deter- 
mination, under  the  provisions  of  Act  of  1877,  p.  20;  R.  S.  358,  et  seq. 
and  3729 ;  but,  in  the  absence  of  such  legal  provision  countenancing 
the  position  of  plaintiff,  we  do  not  feel  authorized  to  decide  that  the 
sureties  have  prematurely  and  illegally  paid^  and  should  be  subjected  to 
another  payment,  in  the  teeth  of  their  limited  responsibility,  evidenced 
by  the  very  contract  of  suretyship  relied  upon  by  the  creditor. 
•  Ruling  differently  from  what  we  do,  would  be  to  violate  the  elemen- 
tary and  fundamental  principles  in  matters  of  suretyship,  which  pro- 
hibits that  sureties  be  held  under  different  or  more  onerous  conditions 
than  the  principal.    Lex  vigilanUbus  favet 

Finding  no  error  in  the  judgment    appealed   from,  it  is  affirmed 
with  costs. 

Rehearing  refused. 


34    ^  No.  7166. 
— *                               Widow  J.  P.  Chapuis  vs.  T.  S.  Waterman. 

Damages  granted  by  the  oonrt  for  the  illegnl  seizure  of  plftintlff'ft  property,  after  notice  given 
to  the  seising  creditor  that  the  said  property  did  not  belong  to  the  Jndgmont  debtor,  bnt 
to  the  plaintiiT. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Houatony  J. 


A,  Brieuguxe,  for  Plaintiff  and  Appellee: 

1.  If  the  property  of  A  be  seized  under  proceedings  authorizing  the  seizure  of  that  of  B.  it  1» 
a  tortious  act.  The  right  of  plaiu tiff  arises  under  that  article  of  our  Code  which  declares 
"  that  any  act  whatever  of  man,  that  causes  damage  to  another,  obliges  him  by  whose  ftnit 
it  happens,  to  repair  it."  C.  C.  3315,  2316;  5  R.  116  ;  9R.  367;  13  R.  90;  4  R.  30,  136;  6  R. 
385;  4  A.  SOI ;  7  A.  524;  17  A.  81 ;  8L.  33. 

9.  Plaintif  in  execution  must,  at  his  peril,  avoid  seizing  under  execution  property  not  be- 
longing to  defendant ;  it  it  not  enough  to  prefume  it  hit  on  strong  grounds .-  he  must  Imow 
it    Duperon  vs.  Van  Wickle,  4  R.  39. 
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3.  The  meaaore  of  damage  U  the  amount  of  loss  the  plainUfT  has  sustained,  and  the  profits  he 
hai  been  deprived  of  by  the  acts  of  the  defendant,  H .  C.  C.  1934,  §  3,  and  the  general  rule 
of  oar  law  is,  that  the  reparation  must  be  equal  to  the  injury.  4  A.  440 ;  13  R.  79,  534  :  10 
A.  753;  11  A.  353;  98  A  340;  1»  A.  516. 

4.  Mneh  discretion  is  left  to  the  court  and  Jury  in  the  assessment  of  damages  for  offenses 
and  qtuui  ofentet^  17  A.  19 ;  18  A.  96 ;  and  they  have  discretion  to  assess  damages  for  a 
quasi  offense  without  proof  of  their  exact  amount.    17  A  19 ;  15  A.  133. 

Albert  Voorhies,  on  same  side. 

Braughn,  Buck  dt  Dinkelspid,  for  Defendant  and  Appellant : 

1.    Where  a  debtor  is  oontinnally  in  possession  of,  and  controls  personal  property  to  the 

knowledge  and  with  tbe  consent  of  the  owner,  danuhges  for  an  illegal  seizure  in  such 

cases  cannot  be  recovered.    Denjamin,  Sales,  393  et  seq. 
3.    Malice  is  always  the  essential  element  in  a  suit  for  punitive  or  vindictive  damages,  and 

where  this  ingredient  is  wanting,  nothing  save  a  bare  indemnity  will  be  allowed.    11  R. 

988;  3  L.  533 ;  7  A.  519 :  13  A.  116. 

3.  The  courts  will  carefully  scrutinise  the  testimony  on  which  actions  for  damages  are  the 
essential  features,  uid  where  it  is  manifest  that  the  party  plaintiff  is  attempting  to  impose 
false  testimony,  in  onler  to  inflict  serious  damages,  and  the  claim,  in  the  main,  is  thus 
composed.  Coorts  will  not  listen  to  those  statementa,  but  will  leave  the  parties  where 
their  own  bad  conduct  has  placed  them,  and  not  protect  them  by  maintaining  and  uphold- 
ing mere  illusions.    13  A.  445. 

4.  Where  lawyers*  fees  have  been  prayed  for  in  an  injunction  suit,  and  the  judgment  of  the 
court  refuses  to  grant  tiliem,  they  cannot  again  be  urged  in  another  action,  and  the 
Jodgment  allowii^  them  is  clearly  erroneous.    1  HcGloin,  194. 

5.  Where  one,  acting  in  good  faith,  seizes  the  property  of  another,  who,  by  his  conduct, 
creates  a  reasonable  belief  that  it  is  held  in  his  own  name,  to  shield  it  from  the  true 
owners*  oreditors,  such  party  cannot  ask  the  expenses  of  a  litigation,  to  some  extent  in- 
vited, to  be  reimbursed  in  damages.    11  A.  668. 

J.  Ward  Chirleyj  Jr,j  on  same  side. 


The  opinion  of  the  Coort  was  delivered  by 

Fenker  J.  This  is  an  action  for  damages  for  the  illegal  seizure  and 
detention  of  property  of  plaintiff,  under  an  execution  upon  a  judgment 
of  defendant  against  A.  M.  Mir. 

Mir  had  been  the  proprietor  of  a  soda-water  and  cake  stand,  kept 
under  privilege  granted  by  the  city,  upon  city  property  adjoining  the 
French  Market. 

Waterman  had  supplied  Mir  uith  so<la- water,  for  which  the  latter 
l)ecame  indebted  to  him  in  the  amount  of  one  liundred  dollars,  and  for 
said  sum  Waterman  sued  and  obtained  judgment  against  him.  He 
caused  a  writ  of  fi.  fa^  to  issue  and  was  proceeding  to  seize  the  soda 
stand  and  it«  contents,  when  he  was  notified  by  Mrs.  Chapuis,  the 
present  plaintiff,  and  the  mother-in-law  of  Mir,  that  she  was  tlie  owner 
thereof,  under  a  purchase  by  notarial  act,  from  Mir,  executed  not  long 
before.  Finding  that  Mir  had  remained,  and  was  then  in  charge  of  the 
busineas,  after  the  sale  as  before,  and  that  no  perceptible  translation  of 
possession  had  taken  place,  and  considering  the  relationship  between 
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the  parties,  Waterman,  upon  the  advice  of  his  counsel,  disregarded  this 
notice  and  directed  the  seizure  to  be  made  at  all  events,  after  fumisliing 
the  bond  of  indemnity  required  by  the  constable.  The  goods  in  the 
stand  were  seized  and  removed  by  the  constable  and  the  stand  itself 
was  placed  in  charge  of  a  keeper. 

Mrs.  Chapuis  then  brought  an  injunction  suit,  asserting  her  title  to 
the  property  and  restraining  its  sale,  which,  after  contest,  was  finally 
decided  in  her  favor.  Immediately  upon  the  rendition  of  this  judgment, 
after  a  maintenance  of  the  seizure  for  167  dflys.  Waterman  released  it, 
restored  Mrs.  Chapuis  to  the  possession  of  the  stand  and  of  all  its  con- 
tents, except  cakes,  candies  and  other  perishable  articles  which  had 
become  valueless. 

The  privilege  from  the  city  was  paid  for  at  the  rate  of  one  dollar  and 
half  per  day.  The  shed,  stand  and  other  fixtures,  cost,  according  to  the 
estimate  of  some  witnesses,  $75,  and  according  to  Mir's  statement,  about 
three  hundred  dollars.  The  contents  of  the  stand,  consisting  of  cakes, 
candies,  chewing  and  smoking  tobacco,  and  like  articles,  with  boxes, 
glasses,  et<;.,  were  worth,  under  the  claim  of  plaintiff,  in  her  petition, 
$350;  but,  according  to  the  positive  statement  of  the  officers  who  seized 
and  inventoried  them,  not  more  than  fifteen  or  twenty  dollars.  In  order 
not  to  damage  the  privilege,  by  its  suspension  during  the  seizure. 
Waterman  obtained  permission  to  carry  on  the  business  and  employed 
a  man  for  that  purpose,  who  kept  up  a  stock  similar  to  that  of  plaintiff 
and  kept  the  stand  in  operation,  resulting  in  a  nett  loss  to  him  of  about 
$100.  The  price  alleged  to  have  been  paid  by  Mrs.  Chapuis  for  the 
entire  concern,  including  a  stock  more  valuable  than  that  on  hand  at 
time  of  seizure,  was  one  thousand  dollars.  After  her  purchase  the  same 
had  been  oflPered  for  sale  to  another  person  by  Mir,  for  eight  hundred 
dollars,  and  after  release  of  the  seizure,  it  was  actually  sold  by  her  at 
aiiction  for  the  nett  sum  of  $284. 

For  the  seizure  of  such  proi)erty,  and  interference  with  such  business, 
under  circumstances  presenting  every  element  of  probable  cause  and 
excluding  every  suspicion  of  malice  or  evil  intent,  the  plaintiff  in  this 
suit  claims  the  sum  of  $14,573,  as  damages. 

We  will  first  dispose  of  several  legal  questions  contested  between  the 
parties. 

1st.  The  fact  that  the  dealings  between  plaintiff  and  Mir  were  such 
as  reasonably  to  induce  the  defendant  to  believe  that  the  property 
continued  to  belong  to  his  judgment  debtor,  cannot  exempt  him  from 
liability  for  proper  damages,  under  the  circumstances  of  this  case.  Had 
he  seized  without  notice  of  the  sale  to  plaintiff,  he  might  possibly, 
(though  we  do  not  so  decide),  have  been  exempt  up  to  the  date  of  such 
notice.    But,  having  been  advised  of  plaintiff's  title  and  put  on  his 
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lp[iaTd,  he  acted  at  his  peril  when  he  disregarded  it,  and  must  abide  the 
consequences.    Duperon  vs.  Vanwinkle,  4  R«  39. 

2d.  Plaintiif  is  entitled,  as  damages,  to  attorneys^  fee»  paid  in  the 
iiyanction  suit  to  prevent  the  sale  and  secure  the  return  of  her  projierty. 
Given  vs.  White,  2?  A.  517 ;  Dyke  vs.  Walker,  5  A.  519  j  Willis  vs. 
Scott,  11  A.  lOaSL 

The  plea  of  ret  judicata  against  this  item  is  not  founded.*  She  claimed 
no  damages  in  her  iig  unction  suit,  and  they  were,  therefore,  not  disal- 
lowed by  the  judgment  therein. 

3d.  She  is  not  entitled,  as  damages,  to  attomey^s  fees  in  prosecuting 
the  present  action.  19  La.  357;  13  A.  449;  14  A.  311,  757,  826;  10  A. 
563;  13  A.  342. 

4th«  Loss  of  profits,  not  speculative  in  character,  but  resulting  from 
the  stoppage  of  business  by  a  seizure,  is  a  proper  element  of  damages. 

Nothing  remains  but  a  mere  question  of  quantian. 

The  District  Judge  allowed  plaintiff  lour  bundled  and  louitecn 
dollars,  of  which  both  parties  violently  complain. 

After  a  patient  and  minute  stu4y  of  a  vast  mass  of  testimony,  con- 
flicting at  every  point,  and  subjecting  the  whole  to  the  tests  of  reason, 
probability,  and  confoimily  to  ordinary  experience,  we  are  unable  to 
reach  a  conclusion  differing  from  that  of  the  Judge  a  quo,  with  sufftcient 
certainty  to  justify  us  in  disturbing  his  judgment. 

Judgment  affirmed,  at  appellant's  cost. 

Beheariiig  refused. 


No.  8464.  —^      «, 

34         fil 

The  State  of  Louisiana  ex  rel.  Fkamk  Thomas  vs.  Chs.  A.  il^^ ^ 

Bbusl^,  Sheriff. 

A  AffkKtf  €orpui  wiA  ool  fasne  wfaera  the  piimner,  who  had  fiiraiahtd  bail  be€Dr&  the  04aunit* 
ting  magiBtTBte.  for  his  appeaiaiice  before  the  Listilct  Couit,  presided  oT«r  by  the  same 
offict-r.  ia  ordered  by  the  latter,  after  a  ii  ue  liill  tor  manslangfater  haa  been  found,  to  be 
eoBSiwd,  and  ref^iaee  to  fnmieh  a  new  bosd.  It  requires  no  proceeding  to  anthoriae  the 
.Tttdge  to  toMie  aoch  an  order,  which  la  in  the  nature  of  a  bench  warrant. 


A 


PPLICATION  for  Habeas  Corpus. 


Barrow  dt  Pope^  for  the  Petitioner. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C  J.    This  is  an  application  for  a  hahea^fi  corpus. 

The  Relator  substantially  avers  that,  after  a  preliminary  exam- 
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inatioD  ou  a  charge  made  by  affldavit  Rg!»inet  him,  of  having  assaulted , 
shot  and  mortally  wounded  one  Jack  Talbot,  who  since  died  from 
the  effects  of  the  wound,  the  Distiict  Judge  held  him  to  answer  a 
charge  for  manslaughter,  but  allowed  him  the  privilege  of  bail,  requiring 
a  bond  of  $250,  which  was  fiimished ;  that  subsequently,  the  grand  jury 
having  found  a  true  bill  against  him  for  manslaughter,  he  was  arraigned 
and  pleaded  not  guilty;  tliat  afterwards,  the  case  was  continued  once 
and  more;  that  the  presiding  Judge,  after  the  last  continuance  was 
granted^  ordered,  on  the  suggestion  of  the  District  Attorney,  that  the 
Relator  be  committed  and  held  in  custody,  directing  that  he  be  released 
on  furnishing  a  bond  for  $250 ;  that,  on  his  failing  to  give  such  bond,  he 
was  and  still  is  committed;  that  the  action  of  the  Judge  is  unwar- 
ranted by  law  or  the  &cts  of  the  case ;  tliat  the  imprisonment  is  illegal ; 
that  the  Judge  had  no  right  to  deprive  Relator  of  the  benefit  of  the 
bond  already  executed,  without  a  new  charge,  some  proceeding,  evi* 
dence  and  a  hearing,  if  he  could  consider  the  case  at  all ;  that  the  order 
invades  his  rights  and  is  oppressive ;  that  he  should  be  restored  to 
liberty r  He  prays  for  the  usual  relief.  His  counsel  was  heard  in 
supx)ort  of  the  application. 

The  offense  charged  not  being  a  capital  one,  the  right  of  the  Relator 
to  be  admitted  to  bail  was  undi»putable  and  is  acknowledged.  Const. 
Art.  9. 

The  complaint  is  not  tliat  the  bond  required  is  excessive,  but  that  it 
was  demanded  without  warrant  of  law,  ex  parley  and  without  a  charge 
based  on  new  facts,  without  a  hearing,  and  without  evidence  on  the 
charge. 

The  bond  fiimished  by  the  accused  after  the  preliminary  examination, 
was  required  to  secure  his  appearance  at  the  next  District  Court.  R. 
S.  1010,  9  3.  Any  insertion  in  the  bond  for  any  further  or  different 
appearance,  was  unauthorized  and  may  be  considered  as  unwritten. 
On  the  appearance  of  the  accused  at  the  first  term  of  the  District  Court, 
after  he  was  permitted  to  give  bond,  the  obligation  was  cancelled,  and 
the  sureties  became  discharged. 

It  is  the  common  practice,  when  the  indictment  is  returned,  a  true  bill 
having  been  found,  for  the  Judge  to  issue  a  bench  warrant  or  an  order 
of  commitment  in  the  nature  of  such  warrant,  and  to  fix  immediately 
the  amount  of  bail,  precisely  because  the  previous  bond  had  gone  out 
of  existence.  The  condition  of  the  bond  given  after  the  finding  of  the 
true  bill  may  well  be,  and  for  good  reason,  conditioned  for  the  appear- 
ance of  the  accused  from  day  te  day  and  from  time  to  time,  and  until 
discharged  finally  by  the  court. 

The  first  order  admitting  the  accused  to  bail,  to  answer  on  a  charge 
by  affidavit  of  manslaughter,  cannot  be  invoked  as  res  judicata^  so  as 
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to  prevent  the  District  Judge  from  requiring  a  new  bond  after  the 
finding  of  a  true  bill. 

Had  the  Jndge  iixed  a  too  large  amount  for  the  bond  to  be  furnished, 
the  accused  would  not  have  been  without  a  remedy.  The  Judge,  at  the 
request  of  the  accused,  or  on  his  own  motion,  could  have  reduced  the 
amount  without  hearing  evidence.  What  he  could  have,  done  to 
decrease,  there  can  l>e  objection  for  him  to  do  to  increase. 

The  significant  fact  of  the  finding  of  a  true  bill  against  the  accoseil 
for  manslanghierj  and  the  application  of  the  representative  of  the  State, 
conpled  with  the  knowledge  previously  and  officially  acquired  by  the 
Judge  of  the  apparent  guilt  or  innocence  of  the  accused,  made  it 
certainly  his  duty  to  issue  an  order  for  the  arrest,  a  bench  warrant  for  the 
commitment  of  the  accused,  and  as  the  offense  was  bailable,  to  provide 
for  his  release  therefrom,  on  his  giving  bond  in  the  sum  of  $250,  which 
appears  quite  reasonable  and  is  not  ch}vrged  as  excessive. 

It  was  not  necessary  for  the  Judge,  as  a  condition  precedent  to 
issuing  the  warrant  and  requiring  the  bond,  to  have  initiat<}d  or  caused 
to  be  initiated,  any  proceeding  against  the  accused,  or  heard  any 
evidence. 

The  action  of  the  District  Judge  is  warranted  by  reason  and  by 
authorities. 

The  Relator  is  in  custody  in  the  Parish  of  Iberville.  On  the  face  of 
a  petition  for  habeas  corpys,  which  shows  that  he  is  not  entitled  to  the 
relief  sought,  and  after  hearing  his  counsel,  who  has  failed  to  satisfy 
us  to  the  contrary,  we  are  justified  in  not  ordering  the  defendant 
sheriff  to  produce  his  body  and  the  cause  of  his  capture  and  detention, 
which  abundantly  appears  from  the  complaint  itself. 

It  would  be  recpiiring  a  useless  ceremony,  entailing  trouble  and 
expense,  and  of  no  benefit  whatever  to  tlie  accused. 

TltC  application  is  refused. 


No,  71;j2. 

Mrs.  Mina  H,  Todd  vs.  The  Pikdmont  and  Arlington  Lifr 

iNsriiANCE  Company. 

The  receipt  of  tbe  lD«uranoe  Company  for  the  plaintiff's  draft,  faraisbed  for  the  first  annual 
premlnm,  which  is  alleged  to  eTidence  a  contraot  of  insurance  between  the  parties,  con* 
stituted  no  such  contract.  Verbal  evidence  was  admissible  to  show  that  said  receipt  was 
no  contract. 

The  agent  of  the  ^snrance  Company  could  not  bind  his  principal  Ln  the  premises  without 
special  authority. 

APPEAL  from  the  Sixth  District  Court,  for  tlie  Parish  of  Oiieans. 
BightoTj  J. 
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D.  C.  db  L.  L,  Labatt  and  Breams  d:  HaU,  for  Plaintiff  and  Appellant : 

1.  Wlwre  aa  iasonuioe  oompany  imnes  the  fallowinx  receipt :  *'  Sbfrerreport,  La.,  July  il8» 
1873.  $248  80.  B«€eiTed  of  Mr.  6.  B.  Todd,  draft  lor  two  hundred  and  IkHrty-elght  80-100 
dollars,  drawn  on  JT.  L.  Tompkins,  of  Rbreveport,  La.,  and  payable  on  tbe  first  day  ot 
August  next.  This  draft  fs  f^iyen  for  the  amount  of  the  first  annual  pieminm  on  a 
policy  of  110,000  on  his  life,  in  the  Piedmont  and  Arlington  Life  Insnranoe  Cbmpany,  of 
Virginia,  in  favor  of  his  wife,  an  applioatlon  for  wldch  has  tUs  day  heen  made,  which, 
if  acovpted  as  a  good  risk  by  the  Company,  entitles  faim  to  a  pnllcy  as  above  named,  butt 
if  rofeoted,  this  receipt  to  be  sarrendeied  and  the  draft  returned.  6.  W.  Teirell, 
General  Agent ; "  and  It  is  shown,  that  the  Company  has  foiled  Co  act  on  the  application, 
because  the  General  Agi>nt  last  or  deetmyed  it  and  attempted  to  cancel  tlie  oontraet  on 
his  own  volition  without  the  consent  of  the  wife,  in  whose  fevor  ft  was  made,  and  tibe 
insured  die  within  its  terras,  before  rejection  and  return  of  the  premium,  or  a  pro  raim 
thnreofl  it  is  liable  under  such  contract. 

%,  Where  a  oontraet  in  writing  is  free  from  ambiguity,  and  contains  no  stipulation  to 
fhmlsh  additional  documents  or  certificates,  it  is  illegal  to  pemrit  oral  testimony  to 
enlarge  the  oonimet  or  rary  It  so  as  to  enaNe  a  contracting  party  to  escape  respenstbOi^ 
thereunder. 

S.  Oral  testimony  is  inadmistfble  to  pmve  that  one,  not  a  party  to  a  written  eontraet,  agreed 
to  surrender,  cancel  or  rescind  it  To  produce  tliat  effect,  it  must  be  shown  by  testimony 
of  equal  dignity  with  the  contract  itself,  emanaring  from  the  contracting  party  and  not 
"  tmm  the  oljeet  insured."  In  this  case  the  benefldary  ahme  eould  surrender  or  cancel, 
and  the  evidence  must  be  in  writing. 

Singleton  d  Browne  and  L,  8,  Hays,  for  Defendant  and  Appellee : 

1.  Tliat  the  receipt  relied  on  by  the  plaintiff  is  not  a  complete  and  bindtng  contract,  but 
inchoate,  and  was  so  understood  and  received  by  Todd.  May  on  Insurance,  $  145,  p.  130 ; 
33  Penn.  p.  78 ;  Hannah  Lee  vs.  Guardian  Life  Ins.  Co.,  5  Bigekiw,  p.  18 ;  Cotton  Statee 
Life  Ins.  Co.  vs.  Scurry.  5  Bigelow,  59. 

S.  That  being  inchoate  and  executory,  pared  testimony  is  admissiUe  to  show  the  under- 
standing of  the  parties  at  the  time  the  answer  was  drawn.  Clever  vs.  Kiikman,  3  Cent. 
Law  Journal,  p.  155 ;  Fym  vs.  Campbell,  6  ISIlia  &  B.  810 ;  Bogers  vs.  Hadley,  9  Hnrlst. 
&C.SS7;  Wakevs.Harp,  6H.  &N.  773;  1  Bigelow.  37  and 393. 

3.  That  the  receipt  shows  upon  its  ihoe,  that  it  was  neither  intended  to  be  a  Tii«<»ng  receipt 
by  Terrell,  the  agent,  nor  was  it  so  understood  by  Todd,  the  applicant.  If  ay  on  Ln- 
snranoe,  $49,  last  paragraph;  §53;  Marks  vs.  Hope  ICnt.  Ins.  Co.,  5  Bigelow,  175 ;  Mar- 
key  vs.  Mnl  Benefit  Life  Ins.  Co.,  5  Bigelow,  180 ;  Heiman  vs.  The  Phoenix  Mut  Life 
!&is.  Co.,  1  Ins.  Law ;  May  on  Insurance,  §  145. 

4.  That  the  spplication  signed  by  Todd,  and  which  Terrell  expected  to  forward  (when  it 
was  completed)  contained  a  false  answf  r  to  a  question,  which  answer  was  made  a  war- 
ranty t  and  that  this  answer  being  fUse,  no  recovery  oouM  be  had,  even  if  the  policy  had 
been  issued ;  and  if  such  a  defense  can  be  maintained  to  the  policy  itself,  it  follows  that 
it  can  also  be  maintained,  in  a  suit  upon  a  mere  receipt.  BUss  on  life  Insurance,  34 : 
Aetna  Life  Ins.  Co.  vs.  France,  91  IT.  S.  516 ;  JeflfHes  vs.  Life  Ins.  Co.,  83  WsU  47. 

5.  That  the  feilnre  of  Terrell,  agent,  to  forward  the  application,  and  the  non-action  of  the 
Insunmce  Company  te  accept  or  reject,  we  grounds  for  presumption  of  declension  rather 
than  acceptance  of  ai^Ucation,  and  plaintiff  was  not  misled.  Bliss  on  Life  InsunuMM, 
§  58 ;  Insurance  Company  vs.  Johnson,  33  Penn.  Stats,  p.  739 ;  Thayer  vs.  Middlesex  Ins. 
Co. ,  10  Pick.  396 ;  Heiman  vs.  Phoenix  Life  Ins.  Co. ,  117 Mass.  588 ;  (S.  C.  5  Bigelow,  175); 
1  Ins.  L.  Jsuma],  417.  418,  431. 
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That  the  plaintilT  alleges  that  the  agent,  Terrell,  was  anthoiized  by  the  mleti,  regulations 
and  instractions  of  the  CoratMny,  to  issue  a  binding  receipt.  It  #as  incnoibent  upon 
her  to  proTe  it.  They  are  in  evidence  and  completely  negative  her  aUegadouH.  Bliss  on 
life  Insunmce,  9d  £d  $  883 ;  liyan  vs.  World  Mut.  Ins.  Co.  IV.  Ins.  Law  Journal,  48 ; 
Hoflfaian  vs.  J<rfm  Hancock  Life  Ins.  Co.,  2  Otto,  161. 

That  the  burden  of  proof,  where  no  policy  id  isened,  is  upon  the  plaintiff.  Bliss  on  Life 
Insuranoe,  9d  Ed.  S47. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  Plaintiff  appeals  from  a  judgment  of  the  District  Court, 
rejecting  her  demand  against  the  defendant  Company,  for  $10,000,  as 
insurance  on  the  life  of  her  husband,  G.  R.  Todd,  under  an  alleged 
contract  of  insurance,  evidenced  by  the  following  document : 

$248.80.  Shrevkport,  La.,  July  22, 1873. 

Received  of  Mr.  G.  R.  Todd,  draft  for  two  hundred  and  forty-eight 
80-100  dollars,  drawn  on  J.  L.  Tomkins,  of  Shreveport,  La.,  and  payable 
on  the  1st  day  of  August  next.  This  draft  is  given  for  the  amount  of 
the  first  annual  premium  on  a  policy  of  $10,000  on  his  life  in  the  Pied- 
mont and  Arlington  Life  Insurance  Company,  of  Virginia,  in  favor  of 
his  wife,  an  application  for  which  has  this  day  been  made,  which,  if 
accepted  as  a  good  risk  by  the  Company,  entitles  him  to  a  x)olicy  as 
above  named,  but  if  rejected,  this  receipt  to  be  surrendered  and  t&e 
draft  returned. 

[Signed]  G.  W.  Terrell, 

General  Agent. 

She  alleges  that,  under  the  rules  of  Life  Insurance,  and  of  the 
defendant,  such  a  receipt  operates  a  contract  of  insurance,  unless  it  be 
rejected  within  a  reasonable  time  and  the  premium  refunded }  and  that 
the  defendant  having  failed  to  so  reject  the  insurance,  must  be  held  to 
have  accepted  the  same,  and  as  liable  for  the  sum  stipulated  in  the 
contract. 

After  urging  a  general  denial,  the  defendant  specially  denies  having 
ever  accepted  the  risk,  or  having  ever  issued  a  binding  receipt,  and 
alleges  that  the  receipt  sued  njH>n  was  conditional,  depending  upon  a 
formal  acceptance  by  the  Company. 

Defendant  further  alleges,  that  the  deceased  Todd,  having  not  com- 
pleted his  application,  by  reason  of  his  liaving  failed  to  submit  himself 
to  an  examination  by  a  physician,  or  to  furnish  the  certificate  of  his 
family  physician  or  the  certificate  of  a  Mend,  as  required  by  the  form 
of  the  application  which  he  had  signed,  said  application  was  never 
forwarded  to,  or  accepted  by  the  Company. 

And  it  also  alleges  that  immediately  after  the  signing  of  the  appli- 
cation by  Todd,  the  Company^s  agent  discovered  that  said  Todd  had 
given  an  untrue  answer  to  one  of  the  questions  propounded  to  appli- 
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cants  for  iDSurance.  Whereupon  said  agent  then  and  there  informed 
said  Todd  that  his  application  would  not  be  forwarded  or  acted  upon, 
and  that  negotiations  for  insurance  on  his  life  would  then  and  there  be 
closed;  and  offered  to  return  to  Todd  his  draft,  mentioned  in  the  above 
receipt,  on  condition  of  his  surrendering  said  receipt,  which  said  Todd 
had  promised  to  do,  but  which  was  never  done,  the  agent  keeping 
X>ossession  of,  but  having  never  collected,  the  draft  which  he  had 
received  from  Todd. 

On  trial,  defendant  offered  oral  testimony  in  supjwrt  of  the  aver- 
ments of  its  answer,  and  plaintiffs  objected  to  the  introduction  of  any 
and  all  parole  testimony,  on  th%  ground  that  the  same  was  inadmis- 
sible to  vary  and  destroy  the  purjwrt  and  terms  of  a  written  contract, 
under  which,  alone,  the  rights  of  the  parties  in  this  case  must  be  tested. 
Her  objections  being  oveiTuled,  and  the  testimony  admitted,  she  has 
reserved  numerous  bills  of  exception,  which  are  all  to  the  same  effect, 
and  win,  therefore,  be  considered  together,  at  the  threshold  of  our 
investigation. 

In  our  opinion,  the  question  suggested  by  those  bills,  overshadows 
the  whole  case  in  its  importance,  and  its  proper  solution,  which 
operates  a  virtual  decision  of  the  cause,  involves  the  consideration  of 
the  following  pivotal  point  of  the  controversy. 

Is  the  receipt  in  question  equivalent  to  a  contract  of  insurance  ?  A 
proper  answer  to  this  question  requires  the  consideration  of  the  two 
following  propositions : 

-  1.    Whether  the  parties  intended  thereby  to  make  a  contract  of 
insurance. 

2.  Whether,  if  so,  the  agent  of  the  defendant  had  the  power  to 
make  such  a  contract,  and  to  thus  bind  the  Company. 

1.  The  mere  reading  of  the  i*eceipt  satisfies  our  miuds  that  it  was 
not  intended  as  a  binding  receipt,  but  merely  as  an  inchoate  contract, 
or  as  a  first  step  in  a  negotiation  looking  to  a  future  contract  of 
insurance,  to  be  evidenced  by  a  policy  of  insurance  to  be  issued  by  the 
Company,  in  case  the  proffered  risk  was  accepted ;  in  default  of  wliich, 
the  initiatory  steps  thus  taken  were  to  be  abandoned,  and  the  draft 
and  the  receipt  to  be  mutually  returned  and  cancelled. 

We  are  clear  that  on  its  face,  and  according  to  its  own  terms,  the 
receipt  is  not  a  contract  of  insurance ;  that  it  only  operates  what  it 
unmistakably  purport*  to  do,  that  is,  to  lay  the  foundation  for  a  con- 
tract, absolutely  depending  upon  the  consent  or  agreement  of  the 
Company.  A  proper  construction  of  the  document,  leaves  no  doubts 
in  our  minds  of  the  right  of  Todd  to  recover  the  amount  of  his  draft 
from  the  Company,  after  its  payment,  on  the  failure  or  refusal  of  tlie 
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Company  to  execute  a  contract  of  insurance,  by  iBSuiug  the  stipulated 
policy. 

If,  under  the  terms  of  the  receipt,  the  Company  could  be  held  bound 
under  an  insurance  contract,  it  is  clear  that  Todd  could  not  have 
recovered  the  amount  paid  for  his  premium. 

In  reaching  this  conclusion,  we  are  not  only  justified  by  the  plain 
text  of  the  document,  but  we  are  clearly  borne  out  by  the  construction 
put  upon  such  receipts  by  the  best  elementary  writers  on  Insurance 
Law,  and  by  judicial  interpretations  emanating  from  several  of  the 
highest  courts  in  the  country.  May,  on  Insurance,  $$  67,  145 ;  5 
Bigelow,  page  18. 

But,  admitting  for  the  sake  of  argument,  that  Terrell,  the  agent,  did 
intend  by  such  a  receipt  to  bind  his  principal  in  an  absolute  contract 
of  insurance,  we  are  equally  clear: 

2.  That  he  had  no  such  power  and  that,  therefore,  his  act  in  the 
premises  could  not  operate  as  a  binding  contract  on  the  Company. 

He  disclosed  his  capacity  in  the  transaction  to  Todd,  who  knew  that 
he  was  dealing  with  an  agent  clothed  with  limited  powers. 

It  is  well  settled  in  law  and  by  authority  that,  unless  specially  author- 
ized thereto,  a  life  insurance  agent  has  no  power  to  enter  into  con- 
tracts of  insurance,  and  to  thus  bind  his  company.  Plaintiff  alleges 
and  argues  that  Terrell  had  such  authority,  but  the  evidence  proves 
the  very  reverse. 

Bliss,  in  his  valuable  work  on  Life  Insurance,  treating  of  this  subject 
uses  the  following  clear  and  unambiguous  language : 

'^  Agents  of  life  insurance  companies  in  this  country  rarely  have  the 
authority  to  conclude  absolutely  a  contract  of,  or  for  insurance.  The 
only  power  they  ordinarily  possess  is  to  procure  and  receive  applica- 
tions for  insurance  to  be  forwarded  to  the  comjpany,  without  any 
authority  on  their  part  to  make  a  binding  contract.  *  *  *  The  usage 
that  an  agent  of  a  life  insurance  company  is  not  given  authority  to 
conclude  an  agreement  for  insurance  is  so  general,  that  if  such  author- 
ity is  claimed  to  exist  in  a  particular  case^  there  should  be  affirmative 
evidence  of  such  actual  authority  or  of  its  repeated  exercise  with  the 
knowledge  of  the  company.  And  this  evidence  must  not  be  merely 
inferential,  as  from  the  fact  that  the  agent  is  designated  as  a  General 
Agent,  for  even  General  Agents  of  life  insurance  companies  have  no 
such  power.'^ 

Concluding,  as  we  do,  that  the  receipt  cannot  be  construed  as  a 
written  contract,  but  considering  it  as  a  conditional  agreement  laying 
the  foundation  of  a  fiiture  contract,  depending  upon  a  clearly  expressed 
condition,  we  think  and  we  hold  that  parol  evidence  was  properly 
admitted  for  the  purpose  of  further  explaining  the  conditions  stipulated 
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in  th^  receipt;  and  of  accoonting  for  the  failure  or  refiisal  of  the  Com- 
pany  to  issue  the  policy  contemplated  by  the  receipt. 

We  have  given  due  consideration  to  the  authorities  quoted  by 
plaintiff^R  able  counsel  in  support  of  their  objection  to  oral  testimony 
touching  the  agent's  receipt,  but  we  find  that  they  each  and  all  refer 
to  cases  where  the  attempt  was  to  vary  or  contradict  complete  written 
contracts  or  binding  insurance  receipts,  and  not  to  cases  showing  an 
inchoat'C  agreement,  such  as  we  are  now  dealing  with.  In  the  case  of 
Trager  vs.  Ins.  Co.,  31  A.  235,  so  earnestly  held  up  as  decisive  of  the 
issue  herein  involved,  the  Court  rejected  parol  testimony,  offered  for 
the  purpose  of  contradicting  a  receipt  of  payment  of  his  annual  pre- 
mium by  the  assured,  which  receipt  was  incorporated  in  the  policy  of 
insurance — the  Company's  solemn  compact.  It  is  clear  that  the  case 
has  no  bearing  on  this  controversy. 

-  In  our  examination  of  the  evidence  on  this  point,  we  find  it  unneces- 
sary to  consider  the  question  of  the  alleged  untrue  answers  given  by 
Todd  in  his  application,  or  the  alleged  agreement  between  him  and 
Terrell,  looking  to  the  return  of  the  agent's  receipt. 

The  evidence  satisfies  us  that  Todd's  application  was  never  com- 
pleted, owing  to  his  failure  to  be  examined  by  a  physician,  to  furnish  a 
certificate  of  his  family  physician,  and  to  forward  the  required  certificate 
of  a  Mend.  He  had  been  informed  that  those  formalities  were  indis- 
pensable conditions  for  the  perfection  of  his  contemplated  contract  with 
the  Company,  and  in  default  of  his  compliance  therewith,  Terrell  was 
not  only  justified  in  withholding  the  application,  but  in  forwarding  it 
he  woidd  have,  done  a  vain  thing,  by  which  he  would  have  violated  the 
rules  of  his  Company. 

His  act«,  justified  as  they  were  by  the  derelictions  of  Todd,  afibrd  a 
perfect  excuse  for  the  Company's  silence  on  the  whole  subject,  and 
legally  and  logically  explain  the  failure  of  the  Company  to  formally 
reject  the  risk,  and  to  notify  Todd  of  such  re^sal. 

Even  if  the  application  had  been  forwarded  to,  and  received  by  the 
Company,  its  silence  could  not  be  construed  into  an  accex>tance  of  the 
risk.  The  reverse  has  been  held  in  the  case  of  Insurance  Company  v». 
Johnson,  23  Pennsylvania,  72. 

In  that  case^  the  agent  was  authorized  to  receive  and  forward  appli- 
cations, the  insurance  t-o  take  effect  on  all  approvable  applications,  the 
day  they  were  taken,  and  the  Court  held  substantially  as  follows : 

"  The  agent  gave  the  receipt  for  the  premium  and  forwarded  the  same 
with  the  application  to  the  Company,  ^  if  not  approved  by  directors, 
money  to  be  refunded.'  It  appeared,  how^ever,  that  no  notice  was 
taken  of  the  application  by  the  Company,  nor  was  the  money  refunded. 
And  in  point  of  fact,  the  Comjpany  denied  that  they  had  ei^er  received  the 
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^sppUcatioiu  V'pon  these  iaoto  it  was  lield  that  there  ^was  no  contract 
to  insure,  but  simply  a  proposal  forwarded  by  the  urgent,  and  delay 
under  such  circumstances  to  forward  a  ix>licy  or  refund  the  money, 
tren  if  the  Compauy  ree^ved  the  application^  was  rather  ground  for  infer- 
ence that  they  rejected,  than  accepted  the  proposaL  A  proposal  not 
answered  remains  a  proposal  for  a  reasonable  time,  and  then  is  regarded 
as  withdrawn.*^    May  on  Life  Insurance,  $  58. 

Considering  these  authorities  as  conclusive  on  this  point,  we  must 
liold  that'  the  judgment  appealed  from  is  just  and  correct. 

Judgment  affirmed  at  appellant's  costs. 

Mr.  Justice  Fenner,  having  been  of  counsel,  recuses  himself  in  tliis 
case. 


L.  f/.  Dticot^  and  ^.  F.  Coco,  for  tlie  Api)ellaut : 

Tbe  Jndj^  oiid«r  Act  No.  .15  of  IdSO,  hms  no  iiiith«irity  to  elect  or  select  a  partiruliir  week  of 
the  onlinai7(-  teiiu.  during  which  a  Jury  drawn  Ih  to  serve,  bnt  the  Jury,  if  ordered  at  all. 
must  be  for  the  first  day  of  the  first  wei*1c  of  ibe  t4*nn.    Sec.  3d,  Aot  1880. 

WhKn  a  law  is  dear  and  free  from  all  ambiguity,  the  letter  of  it  la  not  to  be  disregarded 
nnder  tbe  pretext  of  pursuing  its  spirit.    C  C.  .Ait.  13:  91  ▲.  395.    A  copy  of  the  indict* 
meot  and  list  of  Jurom  must  be  served  on  defendant,  in  all  cases,  two  Judicisl  days  before 
trial.    Const.  1879,  Art.  8;  Const,  ild  Sens.,  Art.  HI ;  K.  i$.  993. 

At  a  Jury  term,  oidered  and  held  under  Act  Xo.  35,  parties  tried,  cannot  be  sentenced  to  the 
State  Pen  iteutinry,  at  h<tn1  labor. 

One  giving  bail  to  appear  at  the  next  regular  Jury  term  of  court,  in  December,  cannot  be 
called  and  forced  into  a  trial  at  a  prior  term,  ordered  and  held  in  September,  under  Act 
Ko.  35  of  1880.  To  bring  him  forcibly  into  conit  and  compel  him  to  a  trial,  is  ilk  gal  and 
arbitrary. 


84     fiO 

No,  8397.  l.Silii 

The  State  of  Louisiana  vs.  Cekan  Briggs. 

By  the  provisions  of  Act  No.  35  of  the  Legislature  of  1880,  the  Judge  has  the  power,  for  th« 

trial  of  cases  where  the  penalty  is  not  neoessarily  impiisonment  at  hard  labor,  to  order 

the  drawing  of  a  special  Jury ;  and  it  is  not  necessary  that  such  Jury  should  be  ordered  for 

the  first  week  of  the  term. 
The  ppevtous  serrice  of  a  copy  of  the  Indictment  on  the  accused  U  not  necessary  for  the 

legality  of  the  trial,  in  cdses  not  capital,  or  in  which  the  punishment  Is  lees  than  aeTOi 

years  at  hard  labor. 
The  State  is  not  under  obligation  not  to  hare  the  accused  tried  before  the  regular  toim  of 

court,  because  the  latter  has  Aimished  bond  to  appear  at  such  rognlar  term. 
The  aocosed  was  entitled  to  a  continuance  in  the  premises,  on  account  of  tMe  abeenoe  of  a 

material  witness.    The  refusal  of  the  continuance  entitles  him  to  a  new  trial. 
The  refusal  of  the  continuance,  involving  a  question  both  of  law  and  of  fact,  the  action  of  the 

low«r  court  is  reviewable  by  this  Court.    Previous  Dedsiona  affirmed. 

APPEAL  from  the  Twelfth  Judicial  District  Court  for  the  Parish  of 
Avoyelles.    BarbiH,  J. 


/ 
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The  bail  ia  a  formal  contimct  entered  Into  between  acciiaed  and  the  State.     I(  oannot  be 

ignored.    Tbe  State  oannet  bring  the  accuaed  into  court  before  the  time  fixed  In  the  bond, 

nnleaa  the  condilfona  are  violated  on  his  part 
When  a  prisoner  ban,  in  proper  time,  oitlered  subpoenaa  to  iahne,  he  cannot  be  compelled  to 

go  to  trial  without  themf  until  an  earnest  and  rain  effuit  has  bet^  made  to  bring  them 

into  oonrt. 
Where  a  reasonable  doubt  exists  as  to  whether  an  accused  has  bad  anAdent  asidatanee  given 

to  him  to  enable  him  to  produce  his  witnesses,  he  must  be  given  tbe  benefit  of  the  doubts 

31  A.  188. 
A  sherifr  return,  "  cannot  be  fbnnd,"  is  no  return  at  all.    31  A.  188. 
A  continuaace  must  be  granted  when  the  prleooer^s  witnesses  are  not  piescnt,  and  be  haa 

used  due  diligence  to  cause  subpoenas  to  issue  • 

A  new  trial  will  be  granted  on  the  ground  of  alter-discovered  evidence.     Wharton,  3161 ; 

Waterman's  Dig.  p.  459,  See.  107 ;  Graham  on  Sew  Trial,  p.  4iO. 

J,  C  Egauj  Attorney  General,  for  the  Stiite,  Appellee. 

1.  Act  No.  35  of  1880,  does  not  restrict  the  Judge  of  the  District  Court  to  anj  apectflc  day 
on  which  he  is  to  summon  a  special  Jury  during  ao  ordinary  term  of  court. 

S.  A  special  Jury  drawn  for  the  second  week  of  the  term  is  in  conformity  with  the  law,  and 
tiierefore  valid. 

8.  Petty  larceny  is  not  neeeamrOy  punishable  with  hard  labor,  and  tfaoieftwe  falls  within  the 
provisions  of  Act  No.  35  of  1880. 

4.  The  appearance  bond  given  by  accused  is  not  a  guarantee  by  the  State  that  accused  will 
not  be  called  for  trial  before  the  day  mentioned  in  said  bond. 

5.  The  appearance  bond  is  merely  a  security  given  by  accused  to  the  State,  for  his  appear- 
ance in  court  when  wanted. 

0.    The  ooort  baa  a  right  to  fix  the  day  of  trial  prior  to  the  date  mentioned  in  the  appearance 
.    bond. 

7.  A  relussil  to  grant  a  oontinuance  prpsenta  a  question  of  fact  not  reviewable  by  thb  Court. 

8.  Tbe  lack  of  due  diligence  ia  a  snffloient  ground  for  overruling  the  motion  for  eoatinuance 
by  the  accused. 


The  opinion  of  the  Court  was  delivered  by 
\^  Poch£.  J.    Api>ealing  from  a  conviction  of  larceny,  and  a  sentence 

of  imprisonment  for  two  years  in  the  State  Penitentiary^  the  defendant 
urges  error  in  the  following  rulings  of  the  District  Judge  ; 

1st.  In  overruling  his  motion  to  quash  the  venire  of  jurors  ordei-ed 
by  the  Judge  for  the  3d  of  October,  1861,  under  Act  35,  of  1880. 

2d.  In  overruling  his  objection  to  be  foiled  to  trial  before  service 
on  him  of  a  copy  of  the  indictment  and  of  the  jury  list. 

3d.  In  forcing  him  to  trial,  over  his  objections  at  a  term  not  a  regu- 
lar jury  term  of  the  court,  and  while  he  was  under  an  appearance  bond 
to  apx>ear  at  the  next  regular  jury  term  of  the  court,  in  December 
following : 

4th.  In  refusing  a  continuance  moved  for,  and  based  on  the  absence 
of  a  material  and  important  witness. 

5th.  In  refusing  him  a  new  trial  which  he  prayed  for,  on  the  ground 
of  uewly  discovered  evidence. 

All  the  points  submitted,  with  the  exception  of  the  last,  arc  incor})o- 
rated  in  bills  of  exception. 
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Iftt.  Dofendaut^g  reasoug,  in  Bupport  of  his  motion  to  qiiash  the 
venire,  are  untenable.  The  power  of  the  Judge  to.  draw  a  8i)ecial  jury 
for  the  trial  of  cases  whei*e  the  penalty  is  not  necessarily  imprisonment 
at  hard  labor,  is  specially  derived  from  Act  No.  35,  of  the  Legislature 
of  IddO,  passed  in  furtherance  of  the  provisions  of  Art.  7  of  the 
Constitution. 

The  argument  that  such  jury  should  have  been  ordered  for  the  first 
week  of  the  t«rm,  and  not  for  the  second  week,  as  was  done  in  this 
instance,  has  no  force  in  reason  or  in  law.  Nothing  in  the  act  contains 
such  a  restriction  on  the  discretion  of  the  Judge  in  the  premises,  and 
we  hold  that  under  the  law,  the  District  Judge  has  the  power  to  order 
a  special  jury  for  the  trial  of  that  class  of  cases,  for  any  week,  day,  or 
part  of  the  t«rm  of  his  court,  other  than  a  regular  jury  term,  and 
hence  the  motion  made  by  defendant  was  properly  overruled. 

2d.  The  olriection  to  being  forced  to  trial  without  a  previous 
service  on  the  accused  of  a  copy  of  the  indictment,  has  no  better 
foundation. 

Such  service  is  required  by  law  only  in  capital  cases,  or  on  charges 
for  crimes  punishable  at  hard  labor  for  seven  years  and  upwards.  R. 
S.  Sec  992. 

We  see  no  force  in  defendant's  argument  that  such  service,  in  a  case 
of  larceny,  is  rendered  imperative  by  Art^  8  of  our  Constitution,  which 
provides  that,  **  In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  be  informed  of  tlie  nature  and  cause  of  the  accusation 
against  him.^ 

This  clause  must  be  construed  together  with,  and  by  reference  to,  the 
clause  in  Art.  5,  of  the  Constitution,  which  provides  that  "  prosecutions 
shall  be  by  indictment  or  information,^  and  has  reference  to  the 
clearness  of  the  charge  which  must  he  set  forth  in  the  indictment  or 
information,  and  it  is  intended  to  secure  to  the  accused  the  right  of 
not  being  forced  to  trial  previous  to  arraignment  under  the  charge  or 
accusation  brought  against  liim. 

We  see  nothing  in  the  clause  which  justifies  the  conclusion  that  it 
was  intended  to  repeal  8ec.  992  of  the  Revised  Statu tt*R,  as  the  law 
which  regulated  the  cases,  in  which  alone  a  copy  of  the  indictment  was 
to  be  served,  when  the  present  Constitution  was  framed  and  adopted, 
and  we  therefore  fail  to  discover  any  conflict  between  the  two  provis- 
ions, which  both  co-exist  and  both  secure  distinct  rights  to  the  actcused. 

3d.  The  ofTeuse  charged  against  the  defendant  is  '^  punishable  vn.t\\ 
imprisonment  in  any  parish  )>rison  or  in  the  penitentiary  at  tlie  dis- 
cretion  of  the  court  for  not  more  than  two  years,''  and  as  it  is  uot  an 
offense  the  penalty  of  which  is  necessarily  imprisonment  at  hard  labor, 
it  is  clearly  covered  by,  and  can  legally  be  tried  and  disposed  of  under 
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the  pro\^ions  of  Act  No.  35  of  1880;  aud  thiscafte  cannot  be  excepted 
from  the  operation  of  the  law^  because  the  accused  was  under  a  bond 
to  appear  at  the  regular  jury  term  in  December,  1881. 

The  argument  of  the  defendant's  cx>unsel  that  the  execution  of  such 
a  bond  operated  as  a  contract  between  the  accused  and  the  State,  under 
which  the  State  was  debarred  of  the  right  of  calling  him  to  trial  at  au 
earlier  date,  is  not  serious,  and  cannot  be  entertained  for  a  sin^e  ,mo- 
ment.  The  bond  must  be  construed  as  having  been  furnished  and 
accepted,  with  reference  to  the  provisions  of  the  Constitution  and  laws 
of  the  State  touching  the  trials  of  such  cases ;  and  under  which  it  must 
have  been  known  to  the  aceused,  that  his  tiial  might,  in  the  discretion 
of  the  District  Judge,  be  ordered  to  take  place  at  another  but  a  regular 
jury  term,  and  that  in  his  own  interest,  to  secure  him  a  speedy  trial, 
the  Judge  had  the  power  to  fix  an  earlier  day  for  his  trial. 

In  the  case  of  the  State  vs.  Wliite,  recently  decided  at  Sbreveport, 
not  yet  reported,  we  had  occasion  to  examine  into,  and  to  fully  consider 
the  provisions  of  the  Article  of  the  Constitution,  and  of  the  law,  now 
under  consideration }  aud  to  explain  the  object  proposed  by  that  legis- 
lation, as  well  as  the  means  pointed  out  for  its  execution.  Both  on 
principle  and  on  the  authority  of  that  ca$e,  we  must  uphold  the  District 
Judge  in  trying  the  accused  under  the  provisions  of  Act  35  of  1880. 

4th.  Defendant's  motion  for  a  continuance  was  supported  by  his  affi- 
davit, in  which  he  set  forth  the  absence  of  an  important  witness,  the 
fietcts  which  he  expeeted  to  prove  by  him,  and  their  materiality,  the 
fact  that  he  had  used  due  diligence  to  secure  his  attendance,  and  the 
belief  that  he  could  procure  his  attendance  at  the  next  term  of  the 
court. 

The  record  shows  that  the  case  was  fixed  for  trial  on  the  26th  of 
September  for  the  4th  of  October  following ;  that  on  the  28th  of  Sep- 
tember, a  subpoena  for  the  witness  was  obtained  by  defendant's  counsel, 
and  placed  in  the  hands  of  the  sheriff,  and  that  on  the  day  of  trial  the 
sheriff  returned  on  the  subpoena  thus  issued,  as  follows:  '^ James 
Aship  is  out  of  the  Parish } ''  aud  that  the  application  of  the  accused 
for  continuance  was  refused  by  the  court  on  th<^  ground  that  the  mover 
had  failed  to  show  due  diligence. 

In  our  opinion  this  ruling  was  erroneous,  aud  has  done  injustice  to 
the  accused.    The  facts  which  he  sets  forth  to  be  in  the  knowledge  ex- 

ft 

clusively  of  the  absent  witness  are  very  material  to  his  defense,  and 
would  doubtless,  if  proven,  have  had  great  weight  on  the  minds  of  the 
jury.  He  had  obtained  a  subpoena  for  the  witness  by  whom  he  expecte<i 
to  make  out  that  defense,  and  it  was  only  on  the  day  and  at  the  mo- 
ment of  his  trial  that  he  discovered  the  absence  of  the  witness,  and  the 
failure  of  the  sheriff  to  summon  him.    Nothing  in  the  subpoena,  or  in 
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the  sheriflTs  retam  or  even  in  the  whole  record,  showing  whetlier  the 
accuaed  was  a  resident  of,  and  present  in,  the  Parish  at  the  date  of  the 
subpoena,  but  it  was  the  dnty  of  the  sheriff  to  have  consulted 
with  the  accused  or  his  counsel,  and  to  have  ascertained  the  exact 
place  of  residence  of  the  witness.  From  the  language  of  the  sheriff^s 
return,  we  infer  that  the  witness  was  a  resident  of  the  Parish,  but  ab- 
sent at  that  the  time  that  the  officer  tried  to  summon  him ;  and  in  the 
absence  of  any  proof  to  the  contrary,  we  must  conclude  that  he  was  a 
resident  of  the  Parish,  and  that  the  accused  was  entitled  to  the  benefit 
of  his  testimony,  of  which  he  has  been  illegally  deprived. 

It  may  be  that  the  witness  would  not  have  testified  as  claimed  by  the 
defendant,  but  liis  affidavit  is  full  and  clear,  and  stands  uncontradicted, 
showing  grounds  entitling  him  to  a  continuance.  Whai*ton  Crim.  Law, 
%  9021 ;  State  vs.  Boitreaux,  31  A.  188. 

The  Attorney  General  contends  in  his  brief,  that  the  refusal  to  grant 
a  continuance  involves  a  question  of  fact  which  is  not  reviewable  by 
this  Court,  and  he  quotes  an  authority  which  partially  bears  him  out. 
23.  A.  559. 

But  even  in  that  case  it  is  admitted  that  the  question  presented  is 
one  of  law  and  offaeU    Such  is  the  case  in  the  question  now  before  us. 

The  question  of  law  is,  whether  the  defendant  was  entitled  to  a  con* 
tinuance  under  the  showing  which  he  made. 

Tlie  question  of  fact  turns  upon  the  means  or  steps  taken  by  the 
accused  to  secure  the  attendance  of  his  witness. 

In  the  case  of  the  State  vs.  Nelson,  32  A.  842,  we  held,  after  an  ex- 
haustive review  of  all  the  authorities  on  this  vexed  question,  that  we 
were  authorized,  and  could  be  required,  to  review  all  questions  in- 
volving the  manner  of  trial  of  an  accused,  when  the  question  of  law 
presented  on  appeal  was  intimately  blended  with  facts,  and  when  the 
latter  were  incorporated  in  a  bill  of  exception.  And  we  subsequently 
applied  this  rule  to  questions  of  refusal  of  continuance  by  the  Judge 
of  the  lower  court.  State  vs.  Homsly,  33  A.  1110;  State  vs.  Moultrie, 
33  A.  1146. 

In  the  last  case  quoted,  we  reviewed  the  action  of  the  Judge  in  re- 
fusing a  continuance,  and  while  we  recognized  that  the  question  was 
left  largely  to  his  discretion,  we  ruled  that  he  had  unwisely  exercised 
his  power,  and  reversed  his  ruling. 

See  also  State  vs.  Trivas,  32  A.  1086,  in  which  the  power  of  this 
Court  to  review  the  action  of  the  District  Judge  on  questions  mixed 
with  law  and  facts  was  considered  and  reaffirmed. 

Our  conclusion  is,  therefore,  that  the  accused  was  entitled  to  his 
continuance.  This  conclusion  obviates  the  necessity  of  passing  on  his 
motion  for  a  new  triaL 
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It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  reversed,  and  the  verdict  of  the  jury  set  aside,  and 
that  this  case  be  remanded  to  the  lower  court  to  be  proceeded  with 
according  to  law  and  to  the  views  herein  expressed. 
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No.  8442. 

The  State  of*  Louisiana  ex  rel.  A.  H.  Isaacson  et  al.  vs. 
JoDGE  OF  Civil  District  Court,  Parish  of  Orleans. 

OppoBitions  to  applications  made  to  the  GoTemor  for  the  canoellation  of  bonds  of  public 
officers,  ore  required  to  be  referred  to  a  competent  court  When  so  referred,  they  must 
be  tried  -without  any  new  pleadings.  The  form  of  the  proceedings  is  authorized  by  law. 
Issues  are  thus  presented.  A  mandamus  lies  to  compel  the  District  Judge  to  proceed 
with  the  trial  of  such  oppositions. 


A 


PPLICATION  for  Writ  of  Mandamus. 


Francis  A,  Monroe,  Judge,  Respondent. 


1. 


% 


3. 


4. 


E,  Howard  McCaleh,  for  the  Relatoi-s : 

Act  No.  15,  approved  February  34th,  1877,  relating  to  the  oanoeUation  of  official  bonds, 
does  not  require  any  new  pleadings  to  be  filed  after  the  Governor  has  referred  the  parties 
to  a  competent  court  to  decide  upon  their  respective  rights.  The  record  is  made  up  iji 
the  Secretary  of  Staters  office  before  the  reference. 

The  public  nothDes. given  by  the  Govemor  under  this  Act  resemble  a  monition.  The  op- 
positions are  answers^  and  the  burden  of  proof  rests  upon  the  parties  opposing,  to  e^tab* 
lish  their  averments.  Seplications  are  not  permitted  in  our  system  of  pleadings.  H.  D. 
Pleading  V.  (0)9.  * 

The  effect  of  cancelling  the  officer's  bond  is  to  release  the  sureties  as  well  as  the  mortgage. 
82  A.  29. 

The  writ  of  mandamus  is  the  proper  remedy  to  compel  a  District  Judge  to  decide  a  cause 
at  issue  before  him.  4  E.  227 ;  13  A.  481  and  483.  In  such  case  it  takes  the  place  of  the 
writ  of  ^*  proeedendAdd  judicium"  which  issued  out  of  the  Chancery  Court  in  England. 
Blackstone,  Bk.  III.  [M09J;  Sigh's  l^xtraordinary  Legal  Remedies,  §§  147. 148, 149,  ISO, 
LjI,  152,  250,  251 ;  Moses  on  Mandamus,  Chap.  ni. 

Geo,  L.  Brightj  for  the  Respondent. 


The  opinion  of  the  Court  was  delirered  by 

Bermudez,  C.  J.     This  is  an  application  for  a  mundamvs  to  compel 
the  District  Judge  to  hear,  try  and  determine  a  certain  matter  alleged 
to  l>e  pending  before  the  court  over  which  he  presides,  and  which  was 
assigned  to  him,  and  which  he  refuses  to  entertain  and  decide. 
•    Tlie  Relators  aver  substantially  : 

That  under  the  provisions  of  Act  No.  15  of  1877,  they  apjilied  to  the 
Executive  for  the  cancellation  of  their  official  bonds,  each  fi)r  825,000, 
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a8  Administrators  of  the  City  of  New  Orleans  j  that  the  required  pub- 
lication was  given  of  their  application  in  the  fomi  and'  during  the  time 
prescribed  by  law  5  that  three  oppositions  were  formed  thereto ;  that, 
after  the  expiration  of  the  delay  for  opposition,  the  Governor  referred 
the  parties  to  the  Civil  District  Court  for  the  Parish  of  Orleans  j  that 
the  matter  was  allotted  to  the  defendant  Judge  -,  that  the  cause  was 
regularly  fixed  and  posted  for  trial ;  that  when  it  was  called  up  for  trial, 
the  counsel  of  one  of  the  opponents  objected  to  its  being  gone 
into ;  that  the  Judge  sustained  the  objection  and  ruled  that  Relators 
must  file  in  said  C(nirt  respectively  petitions  and  issue  citations 
directed  to  those  persons  who  had  made  oppositions  in  the  office  of 
the  Secretary  of  State,  calling  upon  them  anew,  to  show  cause  why 
Relators'  official  bonds,  respectively,  should  not  be  cancelled,  and 
praying  for  the  cancellation  -,  that  said  Judge  ordered  said  cause  to  be 
continued  indefinitely  until  said  pleadings  be  filed  and  said  proceed* 
ings  had  ',  that  the  action  of  said  Judge  is  illegal  and  wrongful ;  that 
unreasonable  delay  \n\\  occur,  working  irreparable* iigury  j  that  they 
have  no  relief  by  the  ordinary  means ;  that  the  slowness  of  ordinary 
forms  will  produce  delay  amounting  to  a  denial  of  justice ;  that  justice 
and  reason  require  that  some  mode  should  exist  for  redressing  the 
wrong  complained  of.    They  pray  for  a  mandamus  accordingly. 

In  the  return  presented  in  his  name,  by  the  counsel  of  the  objecting 
opponent,  the  District  Judge  pleads : 

That  mandamus  is  not  the  proper  remedy  5  that  he  objected  to  going 
into  trial,  on  the  grounds  that  there  was  nothing  pending  before  the 
court,  no  petition  had  been  filed,  nol)ody  cited  to  answer,  no  issue 
formed,  and  no  notice  of  the  pendency  of  the  proceedings  in  his  court 
had  been  given  to  his  opponents,  and  that  his  ruling  is  correct. 

The  reference  made  by  the  Governor,  under  his  hand  and  th€  seal 
of  the  State,  is,  in  as  many  words,  addressed  to  the  District  Court  for 
the  Parish  of  Orleans,  and  is  accompanied  by  an  authentic  copy  of  all 
the  proceedings  had  under  the  api)lications  for  the  cancellation  of  the 
bonds.  It  is  before  us  in  the  original  and  bears  the  endorsements  put 
upon  it,  to  number,  docket,  and  file  the  same,  by  the  Clerk  of  the 
District  Court. 

The  facts  alleged  by  the  Relators  and  by  the  Judge,  are  not 
controverted. 

The  questions  presented  are : 

1.  Whether,  under  the  showing  made,  the  Relators  have  sought  the 
proper  mode  of  relief. 

2.  Whether,  if  they  have,  the  m<inda7)ws  asked  should  issue. 
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I. 

It  is  impoAsible  to  determine  the  qnestion  of  form  without  somewhat 
trenching  upon  the  second  inquiry.  To  avoid  a  premature  and  irreg- 
ular det.ermination,  we  will  do  so  hypothetically  only. 

If  it  be  true  that  the  matter  which  the  District  Court  was  asked  to 
hear,  try  and  determine,  was  in  proper  form  to  be  tried  and  passed 
upon,  and  that  the  Judge  refused  to  try  it,  without  sufficient  cause,  and 
continued  it  indefinitely,  thereby  causing  unnecessary,  unreasonable 
and  hurtful  delay,  there  can  be  no  doubt  that  a  numdamvs  is  the  proper 
remedy. 

The  order  in  such  a  case  could  only  be  one  to  set  the  machinery  of 
the  c6urt  in  motion,  one  in  the  nature  of  the  ancient  \mt  of  procedendo 
€ul  judicinm,  without,  however,  specifying  what  particular  judgment 
should  be  rendered,  for  that  would  be  usurping  the  functions  of  the 
Judge  and  doing  violence  to  his  judicial  discretion.  High  on  Ex.  R. 
147,  ^t  9eq,;  Moses  on  Mand.  III. ;  Blackstone  III.,  109. 
^  It  is  true,  as  a  general  proposition  of  law,  that  continuances  are 
within  the  discretion  of  the  court,  and  not  reviewable  by  the  Api»ellate 
Court,  but  the  rule  does  not  apply  to  cases  in  which  that  discretion 
was  not  legally  and  soundly  exercised,  and  in  which  the  propriety  of 
i&n  indefinite  postponement,  susceptible  of  occasioning  great  wrong  and 
ii^ury  to  the  litigants,  who  complain  thereof,  is  raised  on  an  applica- 
tion for  a  mandamus  to  compel  trial  on  it«  merits,  and  it  is  shown  that 
injustice  will  be  done.  9  Pet.  574 ;  39  Cal.  411 ;  6.  Fla.  279 ;  28  Mo. 
259;  13  A.  481,  4^1  j   15  A.  113;  2  R.  48. 

''  A  distinction  is  recognised  between  cases  where  it  is  sought  by 
mamdamMs  to  control  the  decision  of  the  inferior  court  ux>on  the  merits 
of  a  cause,  and  cases  where  it  has  refused  to  go  into  the  merits  of  the 
'action,  upon  an  erroneous  construction  of  some  question  of  law,  or  of 
practice,  preliminary  to  the  whole  case.  •  •  •  While  the  decision 
of  such  court  upon  the  merits  of  the  controversy  will  not  be  controlled 
by  mandamusj  yet  if  it  has  erroneously  decided  some  question  of  law, 
or  of  practice^  presented  as  a  preliminary  objection,  and  upon  such 
erroneous  construction  has  refused  to  go  into  the  merits  of  the  case, 
mandamus  will  lie  to  compel  it  to  proceed.''  3  Ad.  and  E.  N.  S.  810 ; 
28  Mo.  259 ;  High  on  Ex.  Rem.  §  151,  vo.  Mand. 

Where,  in  statutory  proceedings  to  test  the  election  of  an  officer,  the 
court  quashed  them,  because  the  contestant  had  not  given  the  notice 
required  by  the  statute,  if  the  court  erred  in  the  question  of  notice,  it 
was  held  that  the  writ  would  lie  to  compel  it  to  reinstate  the  case  and 
proceed  to  a  hearing,  regardless  of  whether  the  party  aggrieved  had  or 
not  another  adequate  remedy  for  the  grievance  sustained.  28  Mo.  259 ; 
1  Mich.  359  ;  2  Green.  (N.  J.)  467. 
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IfaMdiMMM  lies  to  compal  iaferior  courts  to  proceed  with  the  trial  of 
causes  which  they  have  delayed  without  sufficient  reason,  the  plaintiff 
in  a  cause  having  an  absolute  right  to  the  determination  of  his  action. 
4;i  CaL  225. 

^*  The  rule,^  says  High,  on  Ex.  Bemed.  p,  190,  f  2^1,  <^  may  now  be 
regarded  as  well  established,  that  mandamu$  lies  in  all  cases  to  conipel 
an  inferior  court  to  proceed  to  the  trial  of  a  cause  and  to  set  it  in 
motion,  where  it  has  unreasonably  delayed  the  proce^ngs,  or  ^here 
its  refusal  to  proceed  is  a  denial  of  justice.''  The  object  in  the  writ  in 
this  class  of  cases,  is  not  to  compel  a  particular  decision,  but  merely  to 
set  the  court  in  motion,  and  to  require  it  to  exercise  its  undoubted 
jurisdiction,  and  when  this  is  done,  its  full  j^urpose  is  accomplished. 
4  R.  227;  5  Ohio,  542 ;  21  Cal.  419 ;  10  Ark.  243;  4.3  Cal.  225. 

11. 

Having  ruled  that,  in  a  proper  case  of  illegal  and  ^i^ougful  ^ntiuu- 
ance,  amounting  to  a  denial  of  justice,  a  mandamus  is  the  proper 
remedy  to  compel  a  trial,  we  are  next,  under  the  exceptional.  oom> 
plexion  of  this  case,  Jiecessarily  driven  to  inquire  whether  the  District 
Judge  should  or  not  have  tried  and  determined  the  matter  presented 
before  him  and  in  the  form  in  which  it  was  offered  to  be  done.  Either 
the  matter  was  in  proper  form,  or  it  was  not. 

If  it  was,  and-  a  valid  reason  was  shown,  the  court  could  have  con* 
tinned  it>  but  it  would  have  been  no  valid  reason  to  continue  it  to  permit 
parties  to  file  petitions  and  issue  citations,  which  are  the  fundamental 
and  indispensable  proceedings  usually  required  in  ordinary  cases.  That 
would  have  been,  in  the  same  breath,  admitting  that  the  case  was  not 
and  should  be,  in  proper  ofigkud  form.  The  Judge  viewed  the  matter 
before  hint  otherwise  than  as  a  suit,  for  he  says,  he  found  in  the  papers 
no  petition,  no  citation,  no  issue  joined,  no  notice  of  trial. 

If  the  matter  was  not  in  the  form  of  a  suit,  as  it  is  contended  it  was 
not,  then,  there  being  no  action  before  the  court,  there  was  nothing-  to 
eontinue,  no  corpus  upon  which  to  base  any  ruling  of  preservation,  and 
Ihe  only  order  that  could  be  made  was  to  dismiss  it,  as  improperly 
brought  before  the  Court,  without  any  semblance  of  legal  form. 

In  either  eventuality,  the  matter,  whatever  it  was,  should  not  have 
been  continued  for  the  motive  assigned,  as  in  the  mind  of  the  Judge  it 
was  not  pending  before  his  courts 

After  reading  attentively  the  Statute  of  1877,  No.  15,  which  governs 
this  case,  and  considering  the  record  before  us,  we  ai'e  satisfied  that 
tliere  was  a  petition,  a  citation,  an  issue  joined,  in  the  matter  presented 
to  the  District  Judge,  and  that  it  was  his  duty,  at  the  instance  of  the 
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Rela;tx>rs7  to  have  proceeded  to  hear,  try  and  determine  the  questioDS 
involved  in  the  controversy, 

•  The  forme  in  which  the  differences  of  parties  may  have  to  be  pre- 
sented for  judicial  determination,  fluctuate  with  the  legislative  will, 
as  has  been  often  said.  The  legislature  has  a  right  to  legislate  on  all 
subjects  and  in  all  manners,  except  so  far  as  its  action  may  be  restricted 
by  the  organic  law. 

In  this  State,  although  the  rule  of  }>ractice  be,  in  cases  before  Dis- 
trict Courts  and  Superior  Courts,  to  proceed  by  petition  and  personal 
citation,  there  exist  many  exceptions,  in  which  the  proceeding  is  not 
in  that  form. 

The  law  permits  and  even  directs,  that  delinquent  tax  payers  shall 
be  cited  by  advertisement  in  a  newspaper }  that  parties  concerned  in 
the  settlement  of  estates  and  of  insolvencies  and  in  the  title  of  prop- 
erty transferred  by  judicial  agency,  be  cited  in  like  manner,  to  oppose 
the  appointment  of  administrators,  the  homologation  of  accounts  and 
tablefUix  of  distribution  and  of  sales  under  applications  for  a  monition. 

In  all  such  cases,  the  process  is  predicated  upon  a  petition,  but  there 
are  other  cases,  in  which  the  law  provides  that  the  summary  proceed- 
ings shall  be  by  motion  or  rule,  ^riuis  the  right  of  office  of  a  Judge  can 
be  tested  by  a  rule ',  a  defaulting  Tax  Collector  and  hij»  sureties  can 
be  proceeded  against  by  rvde ;  funds  proceeding  from  a  judicial  sale 
can  be  distributed  in  a  cotwurso  by  rule  ;  the  erasure  of  mortgage  in- 
scriptions can,  in  some  instances,  be  obtained  by  rule. 

In  th(>se  instances,  no  petitioii,  no  citation  is  required,  no  written 
answer  is  necessary  to  join  issue,  although  it  is  safer  for  parties  to 
defend  themselves  in  writing. 

Asa  rule,  in  the  cases  referred  to,  the  law  makes  the  clerk  of  the 
court -the  officer  who  is  to  receive  and  file  the  proceedings,  and  desig* 
nates  his  office  as  the  place  where  they  are  to  be  received  and  kept ; 
but  there  exists  no  constitutional  inhibition,  preventing  the  legislature 
from  conferring  upon  another  x>fficer  the  jk)  wer  of  receiving  and  preserv- 
ing jiroceedings  in  which  matters  may  eventually  have  to  be  submitted 
for  adjudication  to  a  competent  judicial  tribunal,  and  from  designating 
another  place  for  the  reception,  registering  and  deposit  of  papers  in 
such  proceedings ;  neither  is  there  any  prohibition  to  prevent ,  the 
legislature  from  authorizing  the  institution  of  actions,  oth^wise  thau 
by  petition  or  rule.  Therefore  it  is,  that  the  courts  have  ruled  as  they 
have,  touching  the  constitutionality  of  the  proceedings  in  the  forms 
which  we  have  stated. 

All  t^at  litigants  are  entitled  to  demand,  under  the  constitutional 
gttarantee  which  secures  to  them  due  process  of  law ^  is  that  their  differ- 
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euces  be  actuated  by  judicial  authority,  in  the  manner  and  fonu.  pre- 
scribed by  law  and  after  hearing,  or  oppoii: unity  given  t^  be  heai^d.      , 

In  the  instant  caBe,  we  find  a  in-oeeeding  entirely  »ui  generis y  but 
which  presents  a  demand,  a  citation,  and  answeiis  or  appearances,  by 
which  issues  have  been  formed,  susceptible  of  amendments,  whe^  in 
advancement  of  the  ends  of  justice  and.  not  forbidden  by  law. 

It  is  true  the  case  was  called  and  fixed  under  the  rules  of  the  court; 
that  the  parties  filing  oppositions  in  tlio  office  of  the  Secretary  of  State, 
may  be  viewed  as  having  filed  them  in  the  clerk's  office  of  the  court^ 
and  thus  may  be  held,  perhaps,  to  have  known  that  their  case  had  been 
called  and  fixed;  but,  we  think  tliat  there  i»  left  to  the  District  Judge 
a  certain  latitude,  in  such  cases,  which  were  not  in  contemplation,  (as 
iione  had  probably  previously  occurred)  when  the  rules  foy  the  govern- 
ment of  the  court  were  adopted,  and  that  he  has  the  discretiqn  to 
require  a  special  reasonable  notice  to  be  served  to  the  parties^  befoiT 
the  trial  of  the  controversy  can  be  gone  into. 

Had  this  question  of  notice  been  the  only  one  before  us  in  this  pro- 
ceeding, a  different  question  woiild'have  been  presented,  and  a  differ- 
ent ruling  might  have  been  made.  We  deal  with  tla^  case  as  it  is 
submitted. 

The  memorial  addressed  by  the  Governor  to  the  District  Court,  sets 
forth  all  the  averments  proper  and  necessary  to  fully  apprise  that 
tribunal  of  what  it  is  called  upon  to  determine.  It  avers  that  applica- 
tions were  made  to  the  Executive  for  the  cancellation  of  certain  official 
bonds;  tliat  the  publication  required  by  law  had  been  duly  given  and  that 
oppositions  have  been  fonned  to  th^  cancellations  and  dischai'ges 
asked.    The  document  is  accompanied  by  a  copy  of  the  Record  of  all 

ft 

the  proceedings  had  in  consequence  of,  and  under  said  applications,  in 
the  office  of  tlie  Secretary  of  State.  The  instrument  conclude^  ^  by 
referring  to  the  oppositions  and-  siibniittiiig  the  subject-matter  of 
controversy  to  the  court  for  decision,  according  to  law,  "  We  find 
that  it  is  in  perfect  accord  with  the  law,  which  is  an  Act  of  1877,  Jfo. 
15,  p.  19,  and  that  it  was  the  duty  of  the  Judge  of  the  District  Court, 
to  have  treated  the  case  as  one  brought  in  the  form  prescribed  by  the 
statutes,  and  to  have  i>roceeded  t«  the  ti-ial  thereof,  atter  j)roper  notice, 
and  to  have  determined  the  same  on  its  merits,  in  the  mode  directed  by 
law. 

To  require  a  petition,  a  citation,  and  a  formal  joining  of  issue  by 
answer,  would  be  to  interpolate  in  the  law  additional  formalities 
which  the  statutes  does  not  prescribe. 

Considering,  therefore,  that  the  matter  should  not  have  l>een  con- 
tinued, until  a  petition  had  been  filed,  a  citation  had  issue<l,  and  issue 
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had  been  joined,  and  that  it  i»  the  duty  of  the  District  Judge,  alter 
due  notice  given  of  the  fixing  of  the  case,  to  proceed  to  hear,  try  and 
determine  the  same  in  the  manner  pointed  out  by  law : 

It  is  ordered  and  decreed,  that  the  application  for  a  mandamus  herein 
he  made  peremptory,  at  the  cost  of  the  opponent,  defendant  herein. 


No.  8046. 

LuD.wiG  FuNKE,  Jr.  ys.  Joseph  Dretfts  &.  Co.    Same  vs. 

Jacob  Gottschalk. 

Bait  iMwed  oa  infringements  ot  a  tnde-mark. 

The  eTidence  evUbliah^s  tlir  prfvprietary  interest  of  |»)ain(lff  in  his  tniie-nark;  also, 
tlie  medicinal  prepertiea  of  bis  bitters,  and  tbat  be  Is  not  gnilty  ef  firand  in  nalnic  th9 
word  "  imported  "  on  Ms  labels. 

Tbe  nnaatliorised  nse  1^  otl^r  parties,  of  plaintifr's  trade-marfc,  Is  no  Jnstifteatisa  of  defend- 
ant's acts  of  inf rin^ment ;  but^  on  the  oontiwry,  snch  oircomstaiioe  1%  under  the 
antborlties,  <me  of  sgKravation. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
Bogers,  J. 


Leovy  d:  Kmttscknittf  for  Plaintiff  and  Ap])ellee : 


The  maanfaetnrar  «r  merehant  who  has  produced  or  brought  into  market  an  aitiele  of  use  or 
coHMmtption  thai  has  Ibond  faror  with  the  publio,  who,  by  fixing  to  It  some  name,  device 
or  symbol,  or  his  sntograph  or  /ae  timOe  of  antograph,  which  serves  to  distingalsh  it  aa 
Us,  shall  receive  the  reward  of  bis  skill  or  enterprise,  and  shaO  not  be  prqhM^llced  by  in- 
IHngement  or  imitation  of  his  trsde-mark  by  others.  Go«rt»  wtO  restrain  Ae  wrong- 
do«r.  Wolfe  vs.  Bameti,  M  An.  p.  97;  Inaar&nce  Oil  Co.  vs.  Sootti  33  An.  p.  M8 ;  13 
Wafl.  32S ;  6  Otto,  345 ;  100  U.  S.  S.  C.  p.  617 ;  1st  Cooley  on  Torts^  359 ;  Upton  on  Trade- 
Ifarks,  ^-97 ;  Ceddington's  Digest,  Sec.  569,  et  seq.^  Browne  on  Trado-Harksy  Sec  907 ; 
Cos's  0ig.  p.  73. 

Owners  of  trade-marks  will  not  be  deprived  of  remedy  against  piracy  of  their  marks 
beoaose  of  any  alleged  misrepresentations,  by  them,  unintentionally  made,  especially 
when,  in  a  reasonable  sense,  the  statements  are  substantially  troe.  Sqnitabla  remedy  is 
nfesed  only  where  there  is  a  fraudulent  design  in  a  material  matter.  Thus,  the  use  of 
tiie  word  '* patent,"  where  goods  were  originally  patented;  or  the  word  "imported,** 
wheie  tliey  were  originally  imported,  or  where  the  main  ingredients  are  imported,  will 
not  vitiate  a  trade-mark  or  prevent  infringement,  especially  where  the  wrong^doer,  htm- 
self,  uses  the  same  words.  Ins.  Oil.  Co.  vs.  Scott,  33  An.  940 ;  High  on  Injunctions,  674. 
See  also,  the  cases  reported  in  Cox's  new  Digest  of  Trade-Hark  Cases,  pp.  50,  07,  81. 109, 
ice,  118, 15S,  915,  873,  336.  Conrad  vs.  Brewing  Co.,  St  Louis  Court  of  Appeals,  October 
Term,  1879;  Coddii^gton's  Digest  Trade-Mark  Cases,  Sees.  501,  505,  STO,  571;  American 
Ttade-Haik  Cases,  pp.  989,  589 ,  39  Conn.  450 ;  35  Conn.  409. 

UI. 
Long,  unlawftd  use,  by  others,  of  the  trade-mark  of  pliintiff,  can  vest  no  right  in  them  or 
others,  to  such  use.     Knowledge  and  aoi|uiescence  of  tbe  owner  must  be  jiroMd.    It  ia 
never  presumed.     M  An.  97;  Cox*sDigsot  Tnde-Mark  Caaee,  Kos.030,648,998;  Cod- 
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dinxton'B  Digest  Tnule-Hark  Cases,  Sees.  57,  58,  6S,  64 ;  American  Tra^e-Mark  Cases,  pp. 
101,  536,  and  Browne  on  Trade-Marks.  Sec.  685. 
And,  even  where  tbere  has  been  eonsent,   wHhont  consideration,  it  may  at  any  time  be 
withdmwii.    Coddtngton*8  Digest,  Sees.  50,  63,  64 ;  Cox's  Digest,  K6«.  100,  137. 

IV. 

While  punitory  or  exemplary  damages  are  not  given  in  Trade-Mark  Cases,  enoagh  is  aUowed 
to  cover  all  losres  caused  by  the  wrongful  acts  of  the  defendant — loss  by  injury  to  the 
reputation  of  the  article  imitated,  caasecl  by  sale  of  inferior  goods;  loss  iVom  depreciation 
in  price,  caused  by  competition ;  and  defeudant  is  compelled  to  account  for  all  profits 
realized  from  the  illicit  trade.  Even  where  no  specific  damages  are  proved,  plaintiff  may 
recover.  He  is  entitled  to  all  the  profits  made  by  defendant,  and  his  remedy  is  not 
limited  to  the  profits.  Drowne  on  Trade- Marks.  Sees.  50:i,  505  ;  4  McLean,  520 :  7  Cushing, 
322:  Coddington's  Digest  Trade-Mark  Cases,  Sees.  246  and  1051-2;  Cox's  Digest  Trade- 
Mark  Casea,  Nos.  Ill,  347,  354. 

V. 

The  prescription  of  one  year  is  not  applicable  to  claim  for  profits  against  an  infringer  of 
trade- marks;  the  prescription  is  ten  years  Such  infiinger  is,  by  the  lex  inereatoria,  a 
tnutee-'-A  neffoHorum  ffettor. 

1.  By  both  the  commercial  law  and  civil  law,  he  who  uses  the  name  and  trade-mark  of 
another,  is  an  agent  or  a  negotioruw  gestor,  and,  as  snch,  is  bound  to  account  for  the 
profits.  Browne  on  Trade-Marks,  Sec.  187  ;  Kerr  on  IiyunctioDs,  Sec.  381 ;  Amer.  Law 
Review,  K.  S.,  June,  1880;  6  Wait's  Action,  p.  36;  Coddlngton  Dig.  (French  D&eUiotts), 
Sec.  1059;  Cox's  Dig.,  T.  M.  Cases,  No.  347;  C  C.  2301,2311;  C.N.  1376;  Bouvier's 
Diet.,  "  Xegotiaruyn  GeMtor,'^  and  authorities  there  cited.  For  English  decisions,  see  2 
Daniels'  Chaneery  Practice.  Sec.  1649  (Note)  ;  33  Beavan,  578 ;  34  Beavan,  595 ;  11  Jurist, 
N.  S.  406;  14  Weekly  Reporter,  166. 

9.  The  uniform  commercial  law  of  other  States  is  the  law  of  Louisiana,  unless  positive 
injunctions  of  La.  Stotntes  forbid.  Hennen's  Digest,  795;  2  M.  304;  7  M.  460;  12  M. 
496 ;  5  La.  403 ;  2  R.  K.  124 ;  4  An.  210.  206 ;  6  An.  761,  611. 

3.  Prescription  for  a  teim  less  than  ton  years  cannot  be  pleaded  by  a  trustee,  agent  or 
negotiorum  gettor.  Lonque's  Digest,  p.  571 ;  15  An.  143 ;  19  An.  1-12;  12  An.  632;  17  An. 
246 :  90  An.  381 ;  21  An.  406;  22  An.  151 ;  27  An.  133. 

Chas.  S,  Rice,  for  Defendants  and  AppellantH : 

1.  Under  the  pleadings,  plaintiff  was  bound  to  establish  his  title  to  the  alleged  trade-mark  ; 
to  prove  the  meditinal  and  raIuaM«— intriusically^^ualities  of  his  "  preparation ;  *'  and  to 
show  the  tmthfolness  of  the  representations  in  his  alleged  trade-mark  and  the  advertise- 
ments accompanying  it. 

2.  There  is  no  legal  evidence  of  title  in  the  record. 

X  There  is  no  evidence  in  the  record  of  any  medicinal  or  intrinsically  valuable  qualities  in 
plaintiff's  "preparation." 

The  traverse  in  the  answer  of  the  allegation  in  the  petition  of  its  possession  of  these  qnalities, 
and  the  failure  of  plaintiff  to  make  such  proof,  support e<l  b3'  the  refusal  of  plaintiff  to 
disclose  the  materials  of  which  and  the  manner  in  which'  his  "preparation '*^ is  com- 
pounded, are  conclusive  of  the  truth  of  the  traverse.    14  An.  81. 

4.  The  plaintiff's  "preparation  "  is  a  quack  '*  preparation."  and  is  not  entitled  to  protection. 
Am.  Trade-Mark  Cases,  ItO,  68  to  71,  644,  226  e(  «f 9  ,  154,  311 ;  Coddington's  Digest,  Sees. 
567.  661  to  663,  664. 

5.  By  the  use  of  the  word  "Imported"  as  part  of  the  alleged  trade-mark,  as  well  as  the 
representation  of  a  erown  thereon ;  and  the  advertisement  accompanying  eaeh  package, 
representing  plaintiff  as  "  sole  agent  for  the  propiietors,"  the  pUintiff  was  and  is  guilty 
of  misrepresentation  and  frandon  the  public ;  the  "  pr^aratlon  "  being  compounded  in  ^he 
United  States,  and  not  in  a  foreign  cimntry ;  and  plaintiff  is  not  entitled  to  the  protection 
of  a  court  of  equity.    Am.  Trade- Mark  Cases,  290,  527,  640 ;  Browne  oB-TnMle-Marks,  Sec 
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491 ;  and  cases  referred  to  in  body  of  brief,  recently  decided  in  San  Francisco,  36  Law 
Journal,  Chap.  338. 

6.  The  open  and  notorious  use  of  the  alleji^od  trade-mark  for,  at  least,  twenty  yeftrs  last  past, 
and  the  inference^  and  proofs  that  such  use.va^  and  muti  have  been  known  to  the  plain- 
tiff, and  his  acquiescence  in  such  use,  estop  him  from  relief  b^^  injunction,  and,  at  all 
events,  from  any  recovery  of  damages.  Browne  on  Trade-Harks,  Sees.  497,510-512; 
Coddington's  Dig.,  verb.  "Acquiescence,"  p.  \1  et  seq. 

7.  By  whatever  nile  the  plaintiff  is  entitled  to  measure  any  recovery,  the  amount  of  his  re- 
covery is  damag«s~-h\s  claim  for  which  is  prescribed  by  lapse  of  one  year.  C.  C.  2315 ; 
Browne  on  Trade-Harks,  Sees.  502,  503  and  504;  CoddingtonV  Dig.,  verb.  Damages,  Sees. 
235  et  »eq.;  Upton  on  Trade-Marks,  pp.  244  to  246 ;  Graham  vs.  State,  40  Col.  593 ;  s.  c. 
Sedgwick's  Leading  Cases  on  the  Measure  of  Damages,  716 ;  Sedgwick  on  the  Measnte  of 
Damages,  5  Ed.  675,  note. 


The  opiuion  of  the  Court  was  delivered  by 

Levy,  J.  Similar  judgiueuts,  based  on  the  same  evidence  in  both 
these  cases,  have  been  rendered,  and  they  are  consolidated  for  trial 
before  this  Court.     The  defendants  are  the  appellants. 

Plaintiff  Jilleges  infringements  of  his  trade-mark  of  a  preparation 
known  as  "  Boker's  Bittei's,"  by  defendants,  and  in  his  suits  prayed 
for  and  obtained  injunctions,  and  sought  damages  on  account  of  said 
infringements.  There  were  judgments  in  the  lower  court,  peqietuating 
the  injunctions  and  awarding  to  plaintiff,  in  each  of  the  suits,  damages 
to  the  extent  of  five  himdred  dollars. 

In  his  petition,  plaintiff  alleges  that,  since  February,  1860,  he  has 
manufactured  a  medicinal  preparation,  or  bitters,  of  great  value,  which 
has  been  successfully  used  as  a  specific  in  certain  diseases ;  that  this 
preparation  has  always  been  made  of  the  best  Cologne  or  French 
spirits,  mixed  with  other  ingredients  of  good  quality  and  valuable 
curative  properties,  and  to  this  preparation  the  name  of  "  Boker's 
Stomach  Bitters"  was  given  many  years  since,  and  is  the  peculiar 
name  by  which  it  has  always  been  known  in  the  markets  of  this  and 
other  countries ;  that  it  has  been  officially  recognized  by  the  United 
States  Commissioner  of  Internal  Revenue,  who  has  decided  it  to  be  a 
medicinal  preparation  which,  if  i)roperly  stamped,  may  l>e  sold  by 
druggists  and  apothecaries,  without  renderitig  them  liable  to  pay  a 
special  tax  as  liquor  dealers ;  that  these  "  Bitters  "  were  first  manufac- 
tured in  1828,  by  John  G.  Boker ;  from  1828  to  January,  1853,  their 
manufactui-e  and  sale  was  conducted  by  said  John  G.  Boker,  in  con- 
junction with  his  brother,  E.  Boker,  in  the  name  of  John  G.  and  E. 
Boker ;  E.  Boker  died  in  1853,  and  the  business  was  then  conducted 
under  the  style  of  John  G.  and  his  son,  J.  Boker,  the  former  continuing 
as  sole  owner  of  the  trade-marks,  and  receipts  and  manufacture.  On 
the  29th  of  February,  1860,  John  G.  Boker  sold  the  business,  the  good 
will,  the  trade-marks,  receipts,  and  everj- thing  pertaining  to  the  manu- 
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facture  aud  wile  of  the  *•  Bittere''  to  plaintiff,  who  was  the  sou-in-hiw 
of  »Hid  John  G.  Boker ;  that  since  said  sale,  plaintiff  has  been  the  sole 
and  undisputed  owner  of  said  business,  receipts  and  trade-nuu-ks, 
labels,  and  rights  to  use  the  same,  and  si^iatures  of  the  old  tinns,  and 
has  had  tlie  exclusive  right  to  manufacture  and  sell  said  Bitters, 
and  has  iuanufac:tured  and  sold  them  in  large  quantities,  nmde  of 
the  l>est  and  finest  materials ;  that,  in  1853,  the  manufticturers  adopted 
as  a  name  and  trade-mark,  the  words :  "  Boker's  Stomach  Bitters ;" 
that  from  that  date,  they  branded  on  the  boxes  or  packages  containing 
this  preparation  these  words,  and  on  the  top  of  the  boxes :  **  J.  G.  &  J. 
B.  Boker,''  and  since,  after  notice  to  that  effect,  there  has  been  an  addi- 
tional label  with  a  fac  simile  of  the  signatui*e  of  said  fiim  ;  that  at  the 
same  time  and  ever  since,  the  manufacturers,  for  the  further  purpose 
of  distinguishing  the  said  Bitters,  have  affixed  to  every  l>ottle  thereof, 
a  red  label  with  the  w^ords :  "  Stomach  Bitters,  huportod  by  J.  G.  &  J. 
B.  Boker,  New  York,"  printed  thereon,  and  elaborated  ornamentally, 
which  they  made  part  of  their  trade-mark  for  lal>els,  and  to  avoid  coun- 
terfeiting they  ])ut  up  tlieir  bitters  in  bottles  of  peculiivr  shape,  easily 
distinguished  from  bottles  generally  used  for  other  bitters ;  that  his 
assignor  invented  the  name  "  Boker's  Stomach  Bitters"  and  he  was 
first  to  use  the  same,  and  the  s^^ubols,  bottles  and  insignia  described 
as  his  trade-nmrk ;  that  his  said  business  ha^s  involved  great  expendi- 
ture of  money  and  labor  j  that  said  trade-mark  has  become  very 
valuable  to  him,  etc.;  that  the  defendants  have  for  several  years 
illegally  manufactured  and  sold,  and  are  still  manufacturing  and  selling 
an  inferior  quality  of  bitters,  which  they  represent  to  be  the  bitters 
manufactured  and  sold  by  plaintiff*,  and  with  the  intention  to  deceive 
the  public,  and  fraudulently  derive  advantage  thereby,  they  have  used 
the  same  fonu  of  bottles,  adopted  by  plaintiff,  and  have  affixed  thereto 
a  notice  similar  to  plaintiff' 's  and  a  counterfeit  of  the  signatures 
of  John  G.  and  J.  Boker,  and  a  counterfeit  and  close  imitation 
of  the  red  label  of  plaintiff  and  the  words  thereon,  and  the  symbols 
and  insignia  suiTounding  said  words,  aud  with  same  intent,  have 
imitated  and  counterfeited  on  the  boxes  used  by  them  the  labels  and 
words  selected  and  used  by  plaintiff  and  his  assignor,  as  set  forth  above. 
He  also  alleges  that  the  sale  of  inferior  bitters  by  the  defendants,  as 
the  genuine  "  Boker's  Stomach  Bitters"  has  greatly  injured  the  repu- 
tation of  plaintiff's  preparation,  and  this  has  materially  iigured  plaintiff 
in  his  business. 

Defendant  filed  an  exception  of  no  cause  of  action  and  also  answered, 
denying  that  the  words  used  by  plaintiff'  constitute  a  trade-mark,  and 
alleging  that,  even  if  they  do,  plaintiff*  has  no  right  or  ownership 
therein  entitling  him  to  the  exclusive  use  and  appropriation  of  the 
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same  ;  tliat  for  uioi-e  tliaii  twenty-five  years  the  pretended  trade-mark 
has  been  and  is  tiow  iu  common  public  use^  and  this  has  not  been 
objected  to,  but  has  l>een  acquiesced  in  by  plain  tiff  and  liis  assignor, 
and  that  no  exclusive  ri^lit  to  the  same  can  be  maintained.  Further, 
they  av^r  that  the  representation  on  the  labels  that  the  said  compound 
is  imported,  is  false  and  frsiudulent  and  intended  as  a  fraud  upon  the 
jmblic,  and,  therefore,  plaintift'  is  not  entitled  to  the  exclusive  use 
or  the  protection  demaiuled  by  him.  He  avers  also  that  plaintiff  holds 
out  to  the  public,  not  that  he  is  the  owner,  but  that  he  is  the  agent  of 
the  proprietors,  whose  names  are  not  discovered  ;  that,  if  he  is  agent, 
he  is  without  right  to  stand  in  judgment ;  that  if  such  representation 
is  not  true,  then  he  is  guilty  of  fraud  and  deceit  upon  the  public,  which 
estops  him  from  demanding  the  interposition  of  this  Court.  They  also 
deny  that  thei)reparation  is  i)ossessed  of  medical  and  curative  (pialities, 
and  aver  that  such  representations  are  a  fraud  and  estop  plaintiff's 
demand. 

Th*  defenses  set  up  in  the  answer  may  be  thus  summai-ized,  and  will 
be  considered  in  their  order : 

1.  That  plaintiff  has  not  proved  by  legal  evidence  his  proprietai->' 
interest  in  the  trade-marks  and  labels. 

The  testimony  of  many  witnesses  in  the  record  proves  satisfactorily 
that  plaintiff  and  Ids  vendors  for  a  great  number  of  years  have  been 
in  the  ownership  of  the  trade-mark  and  labels,  and  this  testimony 
was  not  objected  to.  The  objection  to  the  admissibility  of  the  copy  of 
the  act  of  sale  to  plaintiff',  as  evidence,  was  not  ruled  u]>on,  and  no  bill 
of  exceptions  was  taken  to  its  admission.  "We  think  the  ownership  is 
fully  proved.    1  Dillon's  U.  S.  C.  C.  R.  329  j  9  La.  424. 

2.  That  plaintiff'  has  failed  to  prove  that  these  bitters  have  medicinal 
proi>ertie8. 

The  testimony  and,  indeed,  the  universal  o])inion  on  the  subject 
makes  it  clear  to  our  mind,  that  bitters  are.reganled  as  tonics  and  are 
usefiil  in  the  correction  of  many  disorders  of  the  stomach ;  that  these 
particular  bitters  have  been  in  general  use,  as  such,  for  a  very  long 
time ;  that  they  are  pure  and  made  of  good  materials ;  that  the  l'nit<  d 
StAt.es  Internal  Revenue  Department  recognized  them  as  valuable  and 
exempted  them  from  the  special  liquor  tax,  which  exemption  is  ouly 
made  in  cases  of  liquors  which  are  reg«rde<l  as  fonning  part  of  m«»di- 
cinal  preparations.     100  U.  S.  R.  617 ;  6  Wait's  Actions  27  j  24  A.  97. 

3.  That  plaintiff'  is  guilty  of  fraud  in  representing  on  his  labt^ls  that 
the  bitter  is  "  imported  "  and  is  thus  disentitled  to  equitable  remedy. 

The  evidence  satisfies  us  that  the  use  of  this  word  on  the  lal>el  was 
not  made  for  the  purpose  of  deceiA'ing  the  i)ublic  or  with  fraudulent 
intent. 
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In  the  case  of  Wolfe  vs,  Baniett  &  LioD,  24  A.  97,  tlu8  Court  held : 
'^  but  if  the  trade-mark  cousistH  of  Aouietbiug  else,  a8  the  plaiutifTH 
owu  name  combined  with  a  sonorouB  api)ellation,  well  calculated  to  ex- 
presH  origin  and  ownersliip,  as  well  a8  to  atti*act  the  attention  and 
inipTeti8  the  memory  of  buyers,  it  ia  only  necessary  that  he  should 
nionnfaeture,  without  exclusive  right,  or  represent  a  manufaeturer.^ 
And  we  think  the  true  rule,  as  applicable  to  this  case,  is  coiTectly  stated 
in  the  following  passage,  (from  Upton,  on  Trade-Marks,  page  97)  to  be 
this : 

''  That  the  honest,  skillful  and  industrious  manufacturer  or  enter- 
prising merchant,  wlio  has  ])roduced  or  brcmght  into  tiie  market  an 
aiticle  of  use  or  cou8iuiix>tioii  that  has  found  favor  with  the  public,  and 
who,  by  affixing  to  it  some  name,  mark,  device  or  symbol,  which  serves 
to  distinguish  it  a«  Ids,  and  to  distinguish  it  from  all  others,  has  Air- 
nished  his  individual  guaranty  and  assurance  of  the  quality  and  integ- 
rity of  the  manufacturer,  shall  receive  the  first  rewai-d  of  his  honesty, 
Akill,  industry  or  enterprise ;  and  shall  in  no  manner  and  to  no  extent 
l>e  deprived  of  the  same  by  another,  who,  to  that  end,  appropriates  and 
applies  to  his  productions  the  »mne  or  a  vohrahle  imitation  of  the  same 
name,  nutrk,  deriee  or  $ymbolj  so  that  the  public  are,  or  may  be,  deceived 
or  misled  into  the  purchase  of  the  productions  of  the  one^  supposing  them 
to  be  those  of  the  other.  17  Barbour,  608 ;  3  Sanford,  725 ;  25  Barb. 
416.'' 

In  the  case  of  Insurance  Oil  Tank  Co.  vs.  Scott,  recently  decided  by 
US  and  reported  in  33  A.  946,  this  Court  considen^d  and  passed  upon  a 
qnestion  much  like  this ;  in  the  last  named  case,  the  word  patented 
l>eing  used  upon  the  labels  or  plates,  when  it  was  contended  that  the 
aiticle  had  not  been  really  patented.  We  there  held:  "  I>efendant 
urges  that  the  use  of  the  abbreviation  *  Pat.,'  meaning  patented,  in  the 
trade-mark,  is  a  fraud  on  the  public  and  a  violation  of  law,  which  de- 
prives xdaintiff  of  the  right  of  redress.  It  is  undoubtedly  tnie  that  the 
affixing  of  the  word  *  imteut '  to  an  unpatented  article,  *  for  the  pur- 
fKise  of  deceiving  the  public,  is  prohibited,  under  penalties,  by  the  laws 
of  the  United  States ;  U.  S.  K.  8.  $  4901 ;  and  that  a  representation  in 
a  txaile-mark  tliat  an  unpatented  article  is  protectetl  by  a  patent, 
prima  facie  amounts  to  a  nnsrepresentation  of  an  important  fact,  which 
would  disentitle  the  owner  of  the  mark  to  relief  in  a  court  of  equity,  as 
against  a  pirate.  Browne  on  Trade  Marks,  $  572 ;  Coddington's  Di- 
jfest  Tr.  M.  Cases  J  548 ;  JX)  Conn.  450.  But  to  have  such  eifect,  the  use 
of  the  word  *  patented '  must  be  ^  with  the  purpose  of  deceivijig  the 
public,^  and  if  such  fraudulent  intention  does  not  exist,  and  the  use 
of  the  word  may  be  explained  in  any  reasonable  sense  consistent  with 
truth  and  honesty,  the  party  will  not  be  prejudiced.    High  on  Ii^june- 
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tians,  *674;  Coadiii|rton'ft  Dig.  H570,  571."  AIro:  "  It  may  be,  as 
contended  by  defendant,  that  the  oil  sold  by  liim  nnder  plaintiff's  trade- 
mark is  eqnal,  in  all  respects,  to  the  oil  of  plaintiff.  But,  if 
defendant  may  use  this  mark,  other  less  consoientious  dealers 
may  emjdoy  it  for  inferior  and  dan^i^erous  oils ;  and  the  public  would 
thereby  be  deprived  of  the  security  now  enjoyed  in  the  purchase  of  oil 
so  marked,  and  the  business  of  plaintiff  would  be  destroyed."  Ibid. 
"  Defendant  has  no  right,  in  justice  or  in  law,  to  tra<le  upon  the  repu- 
tation and  business  sagacity  and  enterprise  of  plaintiff,  which  are 
represented  by  and  embodied  in  its  trade-mark."  Ibid.  See  also 
Coddington's  Dig.  M  546,  543,558,  561,  565,  570,  571  ;  Cox  on  Tnule- 
Marks,  117,  195,  591,  106,  180. 

The  use  of  the  words  "  sole  agent,"  by  plaintiff,  which  is  dwelt  upon 
by  the  defense,  has  been  satisfactorily  explained  and  falls  under  the 
the  above  reasoning,  because  they  were  not  used  for  the  purpose  of 
deceiving  the  public  or  with  fraudulent  intent. 

4th.  Defendants  contend  that,  from  long  use  by  others,  they  were 
justified  in  imitating  the  trade-mark,  and  they  supposed  acquiescence 
on  the  part  of  the  owner. 

The  doctrine  of  acquiescence  is  ably  and  elaborately  discussed  in 
Browne  on  Trade-Marks,  $685.  That  author  says:  *'  Story,  J.,  once 
spoke  thus :  Again  it  has  been  said  that  other  persons  have  imitated 
the  same  spools  and  labels  of  the  plaintiffs,  and  sold  the  nmnufacture. 
But  this  aggravates  rather  than  excuses  the  misconduct,  unless  done 
with  the  consent  or  acquiescence  of  the  plaintiffs,  which  there  is  not 
the  slightest  evidence  to  establish ;  or  that  the  plaintiffs  ever  intended 
to  surrender  their  rights  to  the  public  at  large  or  to  the  invaders  in 
particxdar."  3  Storj^,  458.  In  another  case,  Woodbury,  J.  said :  *'  I 
am  not  aware  of  any  principle  by  which  a  usage  in  this  or  a  foreign 
country  is  competent  evidence  in  defense  of  a  wrong."  **  But  I  am 
not  aware  that  a  neglect  to  prosecute,  because  one  believed  he  had  no 
rights,  or  from  mere  procrastination,  is  any  defense  at  law,  whatever 
it  may  be  in  equity."  **  There  is  something  very  abhorrent  in  allowing 
such  a  defense  to  a  wrong,  which  consists  in  counterfeiting  others' 
marks  or  stamps,  defrauding  others  of  what  had  l)een  gained  by  their 
industry  and  skill,  and  robbing  them  of  the  fruits  of  their  *  good  nanie,*^ 
merely  because  they  have  shown  forbearance  and  kindness."  "  It  is 
rather  an  aggravation  to  the  plaintiff  that  many  others  have  injured 
them."    2  Wood  and  M.  1 ;  44  Mo.  173. 

5th.  Defendant  invokes  the  prescription  of  one  year.  We  do  not 
think  it  tenable.  We  concur  with  counsel  for  the  ])laintiff  and  the 
authorities  cited  by  him,  that  the  "  infringer  who  illegally  appropriates 
an  invention  to  his  own  use,  making  profit  thereby,  may  be  treated  as 
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luB  trustee  in  respect  of  such  profits  and  compelled  to  account  therefor 
in  equity."  Browne  on  Trade- Marks,  $  507  j  Louque's  Dig.  p.  57J  j  19 
A.  492,  etc 

Under  all  the  circumstanoes  of  this  case,  hoAvever,  we  ai-e  not  disposed 
to  increase  the  damages  allowed  by  the  lower  court. 

The  judgments  apjiealed  fi*om  are,  therefore,  afSmied  at  costs  of  the 
appellants. 

Rehearing  i-efused. 


No,  8356, 
The  State  of  Louisiana  vs.  Charles  Williams. 

llie  defenae,  that  Section  788  of  the  B«\i8ed  Statutes,  provklliig  for  the  piudahment  of  the 
crinte  offoiiut  nature^  with  which  the  accused  is  charged,  does  not  define  the  offipnse  or 
deaoribe  any  crime  Itnown  to  the  Coaninon  Law,  is  without  foundation. 

APPEAL  from  the  Criminal  District  Couit  for  tlie  Paiish  of  Orleans. 
Soman,  J. 


J.  C,  Egattj  Attorney  General,  for  tlie  State,  Api)ellee: 

I.    ''Crime  against  nature"  ia  a  oommon  law  ofienae;  also  an  offense  against  the  law  o( 

Lonisiaoa.    Sec.  786,  K.  S.  of  La.;  4  Blackstone,  214;  Bonvier's  Law  Dictionary  {  Bishop 

on  Criminal  Law,  Vol.  f,  Sec.  503. 
^    **  Bvery  o^iection  to  any  indictment  for  any  formal  defect  apparent  on  the  fiice  thereof^ 

ahall  be  tak«n  by  demurrer  or  motion  to  quash  such  indictment  befoiv  the  Jury  shall  be 

•worn,  and  not  afterwards."    Sec.  1064,  B.  S. 
3.    The  forms  of  indictments  (divested  of  unnecessary  prolixity)  shall  be  according  to  the 

canmoti  law,  unless  otherwise  provided.    Sec.  976,  R.  S. 

cTitw.  C  Walker y  Amicus  Ouriaj  for  Defendant  and  Appellant : 

1.  Section  788,  B.  S.,  does  not  define  the  crime  which  it  denounces  as  * '  the  detestable  and 
abominable  crime  against  nature,"  and  we  are  therefore  referred  to  the  common  law  by 
Sec  976  to  ascertain  what  crime  is  indicated ;  but  the  common  law  recognizes  no  such 
crime  eo  nomine  as  "  the  detestable  and  abominable  crime  against  nature  ;*'  »odomy  was , 
felony  by  the  ancient  common  law,  and  buggery  was  felony  without  benefit  of  clergy, 
aocording  to  25  Henry  VIII.  C.  6,  and  there  are  many  crimes  against  nature  which  cannot 
be  included  within  the  definition  of  either  one  or  the  otlier  of  these  terms. 

:i.    The  material  allegations  ol'  tiniC  and  place  should  precede  every  issuable  fkct  in  an  in> 
dietment  fur  sodomy ;  otheiwise  the  indictment  Is  vitiated  and  sentence  must  be  arrested. 

Pecatum  iUud  horribiie  !  i  ! 

The  Attorney  Central  has  submitted  this  case  on  the  ground  "that  the  record  contains  no 
biUs  of  exceptions,  assignments  of  errois,  or  brief  on  behalf  of  appellant,  and  the  proceed* 
ings  appear  to  have  been  regular."  Ihe  prosecution  against  the  accused  was  by  infor> 
mation  filed  by  the  District  Attorney'  for  the  Parish  of  Orleans,  and  the  appeal  is  ttam.  a 
sentence  of  imprisonment  at  hard  labor  for  life.  Something  more  is  reqniicd  besides  the 
fiMt  that  the  proceedings  "appear  to  be  regular,"  to  convince  your  Honors  that " the 
Judgment  and  sentence  nhould  be  afSimfd,"  in  view  of  the  magnitude  of  the  punishment 
imposed  by  the  court  below ;  therefore, 
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As  amictit  eurim  appointed  bj  this  Court  to  urge  suoh  defenses  in  behalf  of  the  appeHant  as 
appear  to  be  Mt^eHted  by  the  record,  the  following  obserrations  are  reepeetfully 
submitted. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  defendant  appeals  from  a  conviction  and  sentence 
for  ciHrn^  against  nature. 

The  learned  counsel  appointed  by  the  Court  to  represent  the  prisoner 
lias  discharged  his  gratuitous  task  with  zeal  and  ability,  justly  meriting 
our  commendation. 

It  is  contended  that  the  Section  788,  li.  S.,  providing  for  the  punish- 
ment of  the  '^  abominable  and  detest^ible  crime  against  nature,  com- 
mitted with  mankind  or  beast,"  does  not  define  the  crime,  and  that  it 
does  not  desciibe  any  crime  known  to  the  c<uunion  law. 

The  books  satisfy  us  that  the  crime  referred  to  by  the  statute  is 
known  in  the  common  law  by  the  convertible  and  equivalent  names  of 
"  crime  against  nature,"  *^  sodomy,"  and  *^  buggery."  Bishop  Cr.  L. 
$503;  4  Blackstone  Com.  pp.  214  ;  Bouvier's  and  Abbott's  Law  Die- 
tionaries,  verbiSy  cHme  against  nature,  sodomy,  huggery;  Ausmen  vs*.  Veal, 
10  Ind.  365. 

The  statutes  of  Massachusetts  and  New  York  are  similar  to  oitts 
in  the  t-erms  of  description  used,  and  prosecutions  thereunder  have 
been  maintained.    Com.  vs.  Snow,  111  Mass.  411. 

A  case  arising  under  the  same  statute  has  been  before  this  Court,  and 
though  it  passed  off  <ui  other  grounds,  no  such  objections  as  this  was 
made.    State  vs.  Gniso,  28  A.  952. 

The  authorities  from  Texas,  quoted  by  counsel  seem  to  rest  on  a 
stjitute  peculijirto  that  State,  providing  that  no  person  shall  be  punished 
for  any  crime  unless  the  same  shall  be  "  expressly  defined  "  in  the 
statute  punishing  the  same.  These  cases,  therefore,  do  not  affect  the 
general  principle  here  in  controversy. 

The  requirements  of  the  common  law  indictment,  in  describing  the 
offense,  including  its  additional  qualification  as  "  buggery,"  are  ftilly 
complied  with. 

The  euphemism  by  which  the  law  tlescribes  pecafnm  iUud  horribile^ 
does  not,  in  our  opinion,  leave  its  meaning  doubtful  or  obscure. 

We  therefore  think  the  objection  untenable. 

We  find  no  uncertainty  or  insufficiency  in  the  laying  of  the  venue  of 
the  offense  in  the  information. 

The  proceedings  are  regular  and  legal  in  all  respects. 

Judgment  affinned. 
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WflliuDB  V8.  Theodore.     State  ex  rel.  Kelifer  Bros.  vs.  Judge  of  Civil  District  Court. 

No.  8001. 
J.  B.  Williams  for  use  of,  etc.  vs.  N.  Theodore. 

1.  Granting  time  to  the  maker  of  negotiable  paper  does  not  dis- 
charge the  endorser,  although  •  by  private  arrangement  between  him 
and  the  maker,  to  which  the  holder  is  not  a  party,  he  would,  on 
paying,  be  entitled  to  recover  from  the  maker. 

2.  Refusal  to  allow^  the  acceptor  of  a  draft  to  take  it  up  at  matu- 
rity, may  furnish  ground  for  an  action  in  damages,  but  does  not  ex- 
tinguish the  acceptor's  obligation  to  pay  the  draft. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
RightoTj  J. 


H,  D.  Ogdeuy  for  Plain tiflF  and  Appellee. 

W.  8.  Benedict  and  Jo8.  P.  Hornor,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by  Fenner,  J. 


No.  8466. 

The  State  of  Louisiana  ex  rel.  Keiffer  Bros.  vs.  Judge  of 
Civil  District  Court  for  Parish  of  Orleans. 


A 


PPLICATION  for  Writ  of  Prohibition, 


An  ii^nnction  should  not  be  granted  to  forbid  the  execution  of  a 
judgment  rendered  by  another  court,  under  which  judgment  no  writ 
of  execution  has  been  issued  or  applied  for.  Such  an  iigunction  prac- 
tically amounts  to  an  action  in  nullity  of  the  judgment  rendered,  which 
could  only  be  entertained  by  the  court  which  rendered  the  judgment. 
C.  P.  Art.  108 ;  29  An.  108,  375. 

Injunctions  are  only  designed  to  prevent  an  actual  or  impending 
injury,  which  does  not  exist  in  this  case.    33  An.  222 ;  29  An.  271. 

Francis  A.  MonroCy  Judge,  Respondent. 


Breaux  dc  ffaJl,  for  the  Relators. 
C,  E,  Schmidty  Contra. 


The  opinion  of  the  Court  was  delivered  by  Pochi£,  J. 
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No.  8441. 

The  State  of  Loiisiana  ex  rel.  James  Gill  vs.  A.  L.  Tissot, 

Judge,  et  al. 

Where  the  oast  defendant  in  an  ejectment  suit  fallato  perfect  a  snapeiiBiTe  appeal  and  aeeka 
to  aaspend  the  order  directing  the  execution  of  the  jndgmeot,  oflbring  a  mere  bond  for 
costp,  neither  will  a  prohibition  iaaite  to  proTent  the  execution  of  the  Judgment  of  eject- 
ment, nor  a  mandamus  to  compel  the  granting  of  an  appeal.  The  District  Judge  had  the 
power  to  pass  upon  both  the  character  and  snfflciencj'  of  the  bond.  In  case  of  error,  the 
law  provides  a  remedy'. 


A 


PPLICATION  for  I^rohibitioii  and  Mandamus. 


A,  L,  Tissot,  Judge,  Respoudeut. 


S.  8.  Carlisle  J  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Hermudez,  C.  J.  This  is  an  application  for  a  prohilnUon  and  for  a 
mandaimis. 

The  Relator  complains  that  the  District  Judge  has  ordered  the 
execution  of  a  Judgment  of  ejectment  against  him,  in  a  case  now 
pending  before  this  Court,  on  a  suspensive  appeal ;  that,  in  so  doing, 
he  has  exceeded  the  bounds  of  his  jurisdiction. 

He  further  complains  that  the  District  Judge  refuses  to  grant  him  a 
suspensive  appeal  from  this  order  of  execution,  on  his  giving  a  bond 
for  costs  J  and  exacts  from  him,  as  a  condition  for  such  an  appeal,  a 
bond  which  is  not  for  costs ;  that  this  is  a  denial  of  justice. 

He  avers  that,  if  the  decree  for  execution  be  earned  out,  he  will 
sustain  an  irreparable  injury ;  and  he  prays  for  a  prohibition  to  pre- 
vent the  District  Judge  fix)m  executing  the  ejectment  judgment  and 
for  a  mandnmus  to  compel  him  to  grant  a  suspensive  appeal  from  tlie 
order  of  execution,  on  a  bond  for  costs  only. 

In  their  answers,  the  District  Judge  and  the  party  plaintiflT  claim 
that  the  order  of  execution  is  one  which  the  court  had  the  power  to 
make  and  that,  in  rendering  it,  it  has  exercised  a  jurisdiction  with 
which  it  was  A'ested  :  that  the  Relator  is  not  entitled  to  a  suspensive 
appeal  from  said  decree  of  execution,  unless  upon  a  bond  to  cover  the 
damatfes  which  the  appellee  might  sufifer. 

We  find  the  following  to  be  the  facts,  as  presented  by  the  Record: 

A  suit  for  the  expulsion  or  ejectment  from  certain  leased  premises, 
on  account  of  non-payment  of  rent,  was  instituted  against  the  Relator, 
by  his  lessor.  The  defendant  therein  laid  claim  to  a  lease,  setting  up 
special  defenses  and  making  affidavit  to  verify  the  truth  of  the  aver- 
ments of  his  answer. 


NEW  ORLEANS,  JANUARY,  1882.  91 

State  ex  rel.  Gill  vs.  Tisaot.  Jnd^^e,  et  al. 

After  trial,  the  court  rendered  a  judgment  in  favor  of  the  plaintiff, 
ejecting  the  defendant,  who,  within  ten  days,  applied  for  a  suRpensive 
appeal,  which  was  allowed,  on  his  executing  bond  **  according  to  law," 
in  the  sum  of  $1000. 

Within  the  same  delay,  the  appellant  fiimished  a  bond,  conditioned 
that  the  defendant  '^  shall  prosecute  said  appeal  and  shall  satisfy  such 
judgment  as  may  l>e  rendered  against  him,  or  that  the  same  shall  be 
satisfied  by  the  proceeds  of  the  sale  of  his  estate,  real  or  personal,  if 
he  be  cast  in  the  appeal,  otherwise  that  said  sureties  (A.  and  6.)  shall 
l>e  liable  in  his  place." 

The  appellee  subsequently  took  a  rule  on  the  appellant,  to  show 
cause  why  the  judgment  should  not  be  executed,  for  the  two-fold 
reason  that  the  bond  is  not  such  as  is  required  in  cases  of  ejectment 
of  tenants,  and  is  insufficient  in  amount,  and  that  the  sureties  are  not 
good  and  solvent. 

After  hearing,  the  court  made  the  rule  absolute  and  ordered  the 
judgment  to  receive  execution. 

Feeling  aggrieved  by  this  decree,  the  defendant  applied  for  a  sus- 
pensive appeal,  on  giving  a  bond  for  costs;  but  the  court  granted  the 
appeal,  on  his  Aimishing  a  bond,  according  to  law,  for  the  sum  of 
$2500. 

The  questions  presented  by  the  parties  are : 

1.  Had  the  District  Judge  the  right  to  pass  upon  the  rule  to  execute 
the  judgment  of  expulsion. 

2.  If  he  had,  was  he  bound,  was  it  his  duty  to  have  granted  a  sus- 
pensive appeal  from  the  order  of  execution,  on  a  bond  for  costs  only  t 

I. 

The  jurisprudence  appears  to  be  now  firmly  settled,  that  it  is  only 
after  a  suspensive  appeal  has  been  obtained  and  perfectedj  that  the 
lower  court  ceases  to  have  further  jurisdiction  over  the  case.  16  A. 
192;  21  A.  114  ;  2  R.  551  ;  22  A.  591  j  27  A.  700;  28  A.  871 ;  82  A.  814 ; 
33  A.  928. 

The  door  has  always  been  wisely  left  open  for  the  determination 
by  sudi  courtj  whether  the  judgment  suspensively  appealed  from  shall 
or  not  be  executed,  either  because  the  ca«e  is  not  appealable,  or  because 
no  bond  has  been  fui*nished,  or  because  that  ^rnished  is  insufficient,  or 
because  the  surety  or  sureties  do  not  x>osse8S  the  required  qualifications. 

Where  such  a  bond  is  insufficient,  an  appellee  has  two  remedies, 
either  to  move  for  a  dismissal  of  the  appeal  in  the  appellate  court,  or, 
for  the  execution  of  the  judgment  appealed  from,  in  the  court  of  first 
instance. 

Where  he  resorts  to  the  first  remedy,  the  matter  becomes  finally 
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adjudicated  upon  by  the  superior  tribunal.  Where  he  employs  the 
second  remedy,  the  action  of  the  inferior  court  is  revisable  either  on 
api)eal,  or  on  application  for  remedial  process. 

In  the  present  instance,  the  appellee  has  invoked  the  powers  of  the 
court  which  rendered  the  judgment,  and  has  obtained  an  order  or 
decree,  which  impliedly  affirms  and  reiterates  that  judgment,  and 
formally  directs  that  it  be  executed  without  delay. 

With  the  correctness  of  that  order  or  decree  we  now  have  nothing 
to  do.  Neither  have  we  to  deal  with  the  correctness  of  the  ruling  of 
the  Judge  requiring  a  bond  for  $2500.  It  may  well  be  that  the  District 
Judge  has  correctly  or  incorrectly  decided  the  questions  presented. 

The  issues  submitted  on  those  subjects  are  entirely  premature.  If 
we  were  to  revise  that  order  or  decree,  for  execution  we  would  be 
determining  in  anticipation,  the  question  raised  by  the  Relator  on  the 
appeal  which  he  has  sought,  the  object  of  which  is  precisely  to  test  the 
legality  of  the  ruling.  The  appellee's  rights  are  in  no  way  jeoparded, 
though  they  be  suspended,  for,  obviously,  either  the  question  will  be 
determined  if  the  appeal  be  prosecuted,  or  the  decree  appealed  from 
will  be  executed  if  the  appeal  be  abandoned. 

The  Relator  has  moved  for  a  suspensive  appeal  from  the  decree  for 
execution.  He  has  elected  his  remedy.  After  doing  so,  he  cannot  seek  in 
this  Court  the  remedial  process  of  prohibition,  and  must  wait  until  the 
question  raised  by  himself  in  a  different  form  shall  come  up  on  appeal 
for  determination. 

In  relation  to  the  demand  of  a  bond  for  $2500  by  the  Judge,  it  is 
enough  to  say  that  his  right  to  require  a  bond  for  that  sum  is  not  before 
us,  as  the  Relator  charges  that  the  only  bond  that  can  be  exacted  is 
one  for  costs. 

When  the  Relator  will  have  tendered  a  bond  other  than  for  costs, 
and  it  is  refused,  it  will  be  time  to  determine  whether  it  was  or  not 
properly  declined  by  the  District  Judge. 

We  are  first  called  upon  merely  to  decide  whether  the  District 
Court,  in  entertaining  the  rule  for  execution,  and  in  passing  on  its 
merits,  has  or  not  exceeded  the  bounds  of  its  jurisdiction. 

We  think  that  court  had  authority  to  ascertain  and  determine 
whether  the  conditions  precedent  upon  which  it  granted  the  suspensive 
appeal  from  the  ejectment  judgment,  had  or  not  been  fulfilled.  The 
authorities  referred  to  support  that  position. 

1.  Those  conditions  were :  the  furnishing  of  the  bond  required  by 
law  in  the  amount  stipulated  by  the  Judge ;  and,  2,  the  giving  of  a 
surety  or  of  sureties  good  and  solvent. 

The  first  question  could  be  tried  on  the  face  of  the  bond  ;  the  second 
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determined  on  evidence  touching  the  qualifications  of  the  surety  or 
fiureties. 

For  the  trial  of  the  question  of  compliance  with  the  first  require- 
ment, the  appellee  was  not  bound  to  wait  until  after  the  filing  of  the 
transcript  of  appeal  in  this  Court ;  for  the  determination  of  the  other 
questions,  he  was  alway  in  time  in  the  lower  court. 

If  the  lower  court  had  not  such  a  jurisdiction,  it  would  follow,  that 
a  cast  defendant  could,  after  obtaining  a  suspensive  appeal,  merely  file 
any  paper  which  he  would  term  a  bond,  although  it  would  not  have 
the  least  appearance  of  one,  and  thereby  stay  execution  of  the  judg- 
ment against  him,  for  however  large  an  amount,  or  however  otherwise 
important,  until  the  arrival  of  the  return  day,  or  even  until  after  a 
motion  to  dismiss  in  the  appellate  court,  be  finally  disposed  of.  The 
law  never  contemplated  such  a  condition  of  things. 

The  Judge  who  passed  on  the  merits  of  the  case,  who  allowed  the 
appeal,  ex  necessitate  has  the  right  to  decide  whether  the  conditions  upon 
vhich,  under  the  law  he  granted  the  appeal,  and  which  were  to  be 
fulfilled  before  the  judgment  could  be  suspended,  had  been  or  not 
complied  with.  Those  conditions  were  a  bond  in  due  form,  and  a 
surety  or  sureties  having  the  required  qualifications.  If  he  find  both, 
then  the  appeal  is  perfected,  the  judgment  is  suspended,  and  he  is 
stripped  of  further  jurisdiction  over  the  case.  It*  he  find  tbat  no  bond  has 
been  furnished,  or  that  the  bond  given  is  not  the  bond  demanded  by 
law,  and  is  no  bond  at  all,  and  the  sureties  are  not  good  and  solvent,  or 
that  either  of  those  exigencies  is  wanting,  he  is  empowered  so  to  decide 
and  decree  that  the  judgment  shall  receive  an  immediate  execution. 

In  such  a  case,  the  remedy  of  the  appellant  would  be  either  a  prohi- 
bition or  a  suspensive  appeal  from  the  order  for  execution. 

XL 

No  one  disputes  the  right  of  the  Relator  to  a  suspensive  appeal.  The 
contention  relates  to  the  character  of  the  bond. 

The  rule  was  not  for  the  execution  of  a  money  judgment,  but  for 
the  enforcement  of  one  directing  the  expulsion  of  a  tenant  and  delivery 
of  the  premises  to  the  plaintiff  in  the  case. 

Had  the  original  judgment  been  one  for  a  sum  of  money,  a  suspensive 
appeal  from  a  deci-ee  on  a  rule  for  its  execution,  could  not  have  been 
granted,  unletts  on  a  bond  sufiicient  to  arrest  the  enforcement  of  that 
judgment,  whether  the  jMirty  cast  would  not  be  entitled  to  a  different 
remedy,  it  is  unnecessai-y  to  say,  for  it  may  well  be  that  he  might 
be  unwilling  to  apply  for  a  su8i)ensive  appeal  from  the  order  for 
execution. 
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Were  it  otherwise,  a  party  cast  by  a  money  judgment,  could,  after 
furnishing  an  insufficient  bond,  or  worthless  securities,  obtain  a  sus* 
]>ensiTe  appeal  from  the  order  for  execution  on  a  mere  bond  for  costo, 
and,  in  that  mode,  suspend  the  original  judgment. 

The  order  for  execution  reiterates  virtually  the  judgment  on  the 
merits  and  expressly  commands  that  it  be  executed  at  onc<».  It  is,  in 
reality,  more  peremptory  than  the  first  judgment^  the  execution  of 
which  was  hypothetical,  namely,  contingent  upon  either  the  absence 
of  a  suspensive  appeal  or  the  dismissal  of  such  appeal,  or  the  affirmance 
on  appeal.  To  suspend  the  decree  for  execution  is  to  suspend  the 
judgment  on  the  merits.  That  which  the  law  demands,  in  order  to 
stay  the  first  judgment,  it  likew^ise  exacts  to  arrest  the  decree  of 
execution.  To  sanction  a  different  doctrine  would  be  to  permit  the 
suspension  of  a  money  judgment,  indirectly,  on  fumisliing  an  insig- 
nificant bond  for  a  trifiing  amount,  which  could  not  produce  that  effect 
on  a  direct  appeal  of  that  character. 

It  is  true  that  the  judgment  in  this  case  is  not  one  for  money,  but  for 
the  delivery  of  property.  The  principles  underlying  the  rights  of 
of  parties  cast  to  a  suspensive  appeal  are  identical,  and  must  be 
applied  uniformly  to  all  judgments  susceptible  of  being  suspensively 
appealed  from.     Ubi  eadem  ratiOj  eadem  est  lex. 

If  the  bond  furnished  by  the  Relator  for  a  suspensive  appeal  from 
the  judgment  of  expulsion  be  not  in  form  and  substance  such  as 
the  law  demands,  and  if  the  bond  for  the  suspensive  appeal  from  the 
order  for  execution  must  be  one  for  costs  only,  the  irresistible  conse* 
quence  would  fatally  be^  that  a  defendant  ordered  to  be  expelled  or 
ejected  from  certain  premises  and  who  is  to  furnish  a  bond  to  respond 
for  all  the  damages,  which  the  appellee  may  sustain  in  the  amount  fixed 
by  the  Judge,  and  who  fails  to  furnish  the  bond  required  by  law,  could 
kdep  the  original  motion  in  suspense  and  maintain  himself  in  possession 
on  a  bond  for  costs  only. 

The  bond  for  a  suspensive  appeal  from  the  decree  for  the  execution 
of  the  judgment  of  expulsion,  should  not,  therefore,  be  one  for  costK 
only,  but  of  the  same  character  as  that  required  by  law  for  the  suspen- 
sion of  the  ejectment  judgment. 

Under  the  showing  made,  we  are  not  able  to  say  that  the  Disti'ict 
Judge  has  properly  refused  to  grant  the  suspensive  appeal  from  the 
Qrder  of  execution,  on  a  bond  for  costs  only. 

It  is  therefore  ordered  and  decreed,  that  the  preliminary  order  herein 
made  be  rescinded,  and  that  the  application  for  relief  in  this  case  for 
a  prohibition  and  a  mandamus  be  refused,  at  the  cost  of  Relator. 
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No.  8363, 

The  State  ex  rel.  Josiah  Fisk  vs.  The  Police  Jury  of 

Jefferson,  Left  Bank. 

PUiotiirsjadgmentsafpiinst  the  municipal  corponitioQ  (for  the  paymeDt  of  which  he  seekii 
the  levy  of  a  tax,)  exceeding,  with  the  inUrest,  the  sum  of  |1,000,  this  Conrt  has  Jmiadlc- 
tlon  of  the  matter  in  dispnte. 

The  law  under  which  the  levy  of  taxes,  to  satisfy  plainti£f  *b  Jadgments,  Is  claimed,  haying 
been  repealed,  and  there  being  no  cTldenoe  in  the  Record,  that  said  Judgments  were  based 
npon  a  contract  with  the  municipal  corporation,  which  such  repeal  would  impair,  plain- 
UiTis  not  entitled  to  the  lery. 

APPEAL  from  the  Twenty-sixth  Judicial  District  Court,  Parish  of 
Jefferson.    Hakuj  J. 


Chas.  Lougue,  for  Plaintiff  and  Appellee. 

Wm,  Mithoff  and  Chas.  F,  Claiborne j  for  Defendants  and  Appellants. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Pocr£,  J.  This  case  is  identical  with  that  of  Pease  against  the  same 
defendant,  just  decided,  with  the  difference  that  the  aggregate  amount 
in  capital  of  plaintiff's  judgments  in  this  case  does  not  exceed  one 
thousand  dollars.  But  the  amount  of  taxes  to  be  levied  Under  the 
judgment  appealed  from  must  be  sufficient  to  satisfy  said  judgments 
ill  principal,  interests  and  cost«.  Now,  the  interests  allowed  by  said 
judgments,  added  to  the  aggregate  capital  thereof,  make  up  an  amount 
which  far  exceeds  one  thousand  dollars,  and  that  amount  being  the 
matter  in  dispute  in  this  controversy,  vests  this  Court  with  jurisdiction. 

For  the  reasons  given  in  the  case  above  referred  to,  we  must  main- 
tain this  appeal. 

The  motion  to  dismiss  is  therefore  denied,  at  appellee's  cost. 


On  the  Merits. 
Tlie  opinion  of  the  Court  was  delivered  by 

Levy,  J.  The  plaintiff,  Josiah  Fisk,  had  obtained  certain  judgments 
against  the  Police  Jury  of  the  Parish  of  Jefferson,  left  bank,  for  the 
following  sums,  viz :  In  suit  No.  1292,  $358.23,  with  legal  interest  from 
the  1st  of  March,  1875,  and  in  suit  No.  1291,  $482.10,  with  interest  at 
eight  per  cent:  per  annum,  from  April  30th,  1875,  date  of  judgment,  and 
for  costs  of  both  suits.  In  these  judgments  it  was  ordered  as  follows : 
in  suit  No.  1292,  "that  the  proper  officer  to  assess  taxes,  do  assess  a 
parish  tax  at  a  sufficient  rate  per  cent,  on  the  assessment  rolls  of  the 
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current  year  (1875)  to  pay  and  satisfy  this  judgment,  interest  and  costs.'* 
In  1291,  **  it  is  further  agreed,  that  the  Police  Jury,  Parish  of  Jefferson, 
left  bank,  whose  duty  it  is  to  assess  taxes,  do  assess  forthwith,  a  Parisli 
tax  at  a  sufficient  rate  per  cent,  on  the  assessment  roll  of  the  cun*ent 
year  (1875)  to  pay  and  satisfy  this  judgment,  interest  and  costs." 

In  March,  1881,  the  plaintiff  took  a  rule  against  the  sheriff,  ex-officio 
tax  collector,  and  the  Police  Jury  of  the  Parisli  of  Jefferson,  left  bank^ 
to  show  cause  ''  why  a  mandate  should  not  issue,  ordering  said  sheriff 
to  collect  a  tax  sufficient  to  pay  said  judgments,  in  accordance  with  the 
terms  thereof." 

Subsequently,  the  rule  was  extended  to  embrace  the  assessor,  who 
was  required,  also,  to  show  cause  why  he  should  not  assess  a  tax  at  a 
sufficient  rate  per  cent,  to  pay  said  judgments. 

There  was  judgment,  signed  on  the  22d  of  April,  1881,  making  the 
rule  absolute,  and  ordering  and  decreeing  that  the  State  Assessor, 
assess  a  parish  tax  at  a  sufficient  rate  per  cent,  upon  the  assessment 
roll  of  the  current  year  (1881),  of  all  assessed  property  within  said 
parish,  to  x>ay  the  judgments  and  costs ;  and  further,  that  the  sheriff, 
ex'offido  tax  collector,  be  ordered  to  collect  the  same  immediately  and 
to  pay  the  proceeds  thereof  to  relator  as  soon  as  collected.  From  this 
judgment  the  defendants  in  rule  have  ap]>ealed. 

One  view  of  this  case,  which  we  take,  dispenses  us  irom  the  necessity 
of  considering  the  other  points  raised  and  discussed  by  counsel  in  their 
oral  arguments  and  briefs.  The  judgment  orders  the  assessor  to  assess 
a  parish  tax  to  an  amount  sufficient  to  satisfy  plaintiff's  judgments. 
No  such  authority  as  that  imposed  upon  the  assessor,  t.  e.,  the  levying 
of  a  tax,  is  authorized  by  the  law.  Taxes  for  parochial  purposes,  or  to 
settle  parochial  indebtedness,  can  only  be  levied  under  the  conditions 
establislied  by  legislative  ^all  by  the  Police  Jury.  This  levy  must 
first  he  made  by  the  jiTopeT  authorities,  without  which,  the  assessor 
and  the  slieriff  are  powerless  to  extend  on  the  roll  the  amount  of  the 
tax  or  to  collect  the  same. 

As  we  have  before  said,  in  order  to  entitle  a  party  to  enforce  the  haw 
(since  repealed)  which  was  in  existence  at  the  time  the  debt  was  con- 
tracted and  the  judgment  rendered,  it  must  be  shown  that  the  repeal 
of  the  law  wtis  inoperative,  because  impairing  the  obligation  of  a  con- 
tract, and  that  the  judgment  was  based  on  a  contract.  No  such 
evidence  is  afforded  by  the  record  herein. 

The  judgment  appealed  from  is  therefore  annulled,  avoided  and 
reversed,  and  plaintiff^s  demand  is  rejected,  at  the  costs  oT  the  appellee, 
in  both  Courts. 
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BoftrJ  pra.Yin|s  foi*  Mortfrage  and  AMeMiii«riitii  in  Fourth  Diaioage  District. 

No.  7460. 

In  the  Matter  of  the  Board  of  Administrators,  praying  for  a 
Recognition  of  Mortgage,  and  Recovery  of  Assessments  in 
THE  Fourth  Drainage  District. 

In  the  matter  of  the  Board  of  Assoaaors,  etc.,  Judgments  obtained  for  drainage  taxes,  under 
the  proviiioBs  of  Acts  No.  165  of  1856,  and  No.  30  of  1871,  against  property  in  the  Fourth 
Drainage  District,  are  nuIUtiea,  having  been  obtained  by  proceedings  onanthorixed  by 
law.    Ruling  in  Succession  of  Patrick  Irwin,  33  An.  63,  affirmed. 

APPEAL  from   Third   District    Court,    transferred    from   Superior 
District  Court  for  Parish  of  Orleans.    HawklMj  J. 


Geo,  8.  Lacey,  for  the  Board  of  Administrators,  Appellees. 
Alfred  Grinuiy  for  A.  Delavigne,  Apx>ellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermcdez,  C.  J.  The  question  presented  in  this  controversy  in- 
volves the  validity,  to  a  certain  extent,  of  a  judgment  for  a  Drainage 
Tax,  obtained  under  the  provisions  of  Acts  No.  165  of  1858,  and  No. 
30  of  1871. 

The  appellant,  Alfred  Delavigne,  in  the  rights  of  the  Beaivjeu  Brick 
Manufacturing  Company,  claims  that  he  is  aggiieved  by  a  certain  judg- 
ment, rendered  on  March  15th,  1873,  homologating  certain  assessment 
rolls,  embracing  proi)erty  then  owned  by  said  Company,  and  now 
belonging  to  him ;  that  such  judgment  is  erroneous  and  should  be 
reversed  and  annulled,  for  the  reason  that  it  was  procured,  without 
due  process,  under  a  statute  which  is  violative  of  the  organic  law. 

The  only  objection  really  urged  by  the  appellees  to  this  prayer  is, 
that  the  defense  of  unconstitutionality,  not  having  been  raised  in  the 
pleadings  in  this  suit,  appellant  is  precluded  from  urging  it  now,  with 
a  view  to  obtain  a  reversal  of  the  judgment  appealed  from. 

It  is  conceded  that  such  questions  as  the  Company  might  have  pre- 
sented upon  appeal,  may  be  raised  by  the  aiipellant,  Delavigne,  but 
not  a  step  further  can  he  be  i)enuitted  to  go. 

We  do  not  understand  that  the  appellant  claims  any  greater  right. 
Tlie  case,  then,  must  be  determined  as  though  brought  up  for  review 
by  the  Company  itself. 

The  judgment  assailed  was  rendered  against  the  property  described 
and  the  owners  named  in  the  assessment  roll,  except  as  to  the  property 
owned  by  certain  parties  who  had  opposed  the  tableau,  among  whom 
the  Beaujeu  Brick  Manufacturing  Comi)an3'  is  not  to  be  found. 

13 
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The  judguient  was,  therefore,  one  rendered  by  default  against  the 
property  of  that  Company  itself.  It  does  not  appear  that  the  judgment 
was  ever  notified  to  the  Company. 

In  the  matter  of  the  Succession  of  Patrick  Irwin,  33  A.  63,  it  was 
decided  by  this  Court,  that  the  Section  of  Act  30  of  1871,  relied  upon 
in  justification  of  the  proceedings  hemn,  under  the  provisions  of  Act 
165  of  1858,  was  unconstitutional  and  void,  and  consequently,  that  the 
judgment  therein  sought  to  be  enforced  against  the  estate  of  Irwin  was 
a  nullity  and  of  no  effect. 

We  find  no  occasion  to  question  the  correctness  of  that  judgment,  and 
consider,  for  the  reasons  given  in  the  opinion  in  that  case,  that  the 
judgment  rendered  against  the  Beaujeu  Brick  Manufactuiing  Company 
is  likewise  a  nullity. 

It  therefore  follows,  that  the  Beaujeu  Brick  Manufacturing  Company 
never  was*  legally  citt»d  to  answer  the  demand  formed  against  it.  The 
record  does  not  show  that  it  appeared  in  the  lower  court  and  presented 
any  issue. 

How  then  can  it  be  claimed  that  the  question  of  unconstitutionality, 
raised  on  appeal,  not  having  been  presented  in  the  pleadings,  cannot 
be  set  up  and  urged  before  this  Court. 

We  view  the  Company  in  the  light  of  a  defendant  appealing  from  a 
judgment  rendered  without  any  previous  legal  citation,  actual  or  con- 
structive, without  issue  joined  or  appearance,  and  asking  its  reversal. 

The  answer  of  the  judgment  representative  is,  that  the  judgment  is 
valid,  because  rendered  under  the  provisions  of  valid  laws.  The  rejdy  of 
the  Company  is,  that  the  law  relied  on  is  unconstitutional. 

Conceding,  for  argument's  stike,  the  proposition  of  law  advanced  by 
the  appellees  to  be  well  founded,  it  surely  cannot  be  invoked  to  apply 
to  cases  in  which  parties  defendant  have  not  been  legally  cited  and 
have  not  joined  issue. 

Lex  neminem  cogit  ad  impossibilia. 

The  appellant  complains  of  the  judgment  in  so  far  as  it  affect^^  the 
property  assessed  in  the  name  of  the  Beaujeu  Brick  Manufacturing 
Company,  now  his  property.  He  has  no  interest  to  attack  the  judg- 
ment in  any  other  respect. 

The  appellees  ask  that  "  all  their  legal  rights,  if  any  they  have, 
under  the  judgment  of  January  29th,  1873,  and  the  personal  judgment 
of  March  15th,  1873,"  be  expressly  reserved  to  them. 

Our  decree  is  not  intended  to  affect  such  rights. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
March  15th,  1873,  and  signed  on  March  20th,  following,  in  so  far  as  it 
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aflfects  the  property  assessed  in  the  name  of  the  Beaigeu  Brick  Com- 
pany and  appealed  from,  he  annulled,  avoided  and  reversed  j  and 
proceeding  to  render  such  judgment  as  should  have  been  rendered  by 
the  lower  court. 

It  is  ordered,  adjudged  and  decreed,  that  the  application  herein  made 
on  the  7th  of  February,  1873,  for  the  homologation  of  the  assessment 
roll  of  the  fourth  drainage  district  be,  and  the  same  is  hereby 
dismissed,  as  far  as  concerns  the  prox>erty  therein  assessed  in  the  name 
of  the  Beaujeu  Brick  Company,  without  prejudice  to  the  rights  which 
the  appellees  may  have,  if  any,  under  the  judgment  of  January  29th, 
1873,  and  the  so  termed  personal  judgment  of  March  15  th,  of  the  same 
year,  against  said  Company. 

It  is  further  ordered  that  the  appellees  pay  costs  of  this  apx>eaU 


No.  8480. 
Ernest  Gravais  et  al.  vs.  Felix  Falgoust  et  al. 

1.  An  Injunction  once  granted  cannot  be  rescinded  on  ex  parte  ap- 
plication and  at  chambers,  without  notice  to  plaintiff.  29  An.  362^  31 
An.  171. 

2.  Order  dissolving  on  bond  an  injunction  similar  to  the  one  in- 
volved in  Torres  vs.  Falgoust,  32  An.  560,  reversed  and  that  case  re- 
affirmed. 

APPEAL  from  the  Twenty-sixth  Judicial  District   Court  for  the 
Parish  of  St.  James. 


B,  G.  Duguij  for  Plaintiffs  and  Appellants. 
Defendants  and  Appellees  unrepresented. 


The  opinion  of  the  Court  was  delivered  by  Fenner,  J. 


No.  8438. 

The  State  op  Louisiana  ex  rel.  Harman  vs.  Wm.  Voorhies, 

City  Judge. 

A  City  Court  Judge  has  jurisdiction  to  annul,  not  only  the  judg- 
ments rendered  by  him,  but  also  those  rendered  by  the  justice  of  the 
X>eace  whom  he  has  replaced.    32  An.  1222 ;  33  An.  15, 146. 

B.  Stewart  Dennee^  for  the  Relators. 

The  opinion  of  the  Court  was  delivered  by  Bermudez^  C.  J. 
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No.  8419. 
^^-YoA  The  State  of  Loiisiana  vs.  F.  M.  Horn. 

104    688| 

—  Under  the  circamstances  of  this  cane,  aoil  the  showing  made  by  the  defendant,  a  continnanre 

should  have  been  granted  by  the  ooart  a  qua.     Its  refusal  entitles  appellant  to  a  new 

trial. 


A 


PPEAL  from  the  Twelfth  Judicial  District  Court.    Barhin,  J. 


J.  C.  Ugan,  Attorney  General,  for  the  State,  Appellee. 
H,  L,  Daigre,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  is  appellant  from  a  sentence  of  nine 
months'  iniprisoument  at  hard  labor  in  the  penitentiary.  He  was  in- 
dicted for  an  assault  with  a  dangerous  weapon,  with  intent  t^  kill  and 
murder,  and  convicted. 

The  only  question  involved  in  this  appeal,  relates  to  the  ruling  of 
the  Judge  who  presided  at  the  trial,  in  refusing  to  grant  the  defendant 
a  continuance.  The  following  are  substantially  the  facts  beaiing  on 
this  point : 

The  indictment  against  the  defendant  was  returned  into  Court,  and 
filed  on  the  21st  of  October,  1881 ;  the  accused  being  at  the  time  con- 
fined in  the  parish  jail. 

On  the  25th  of  the  same  month,  he  was  arraigned  and  pleaded  not 
guilty,  and  declaring  himself  unable  to  employ  counsel,  an  attorney 
was  appointed  to  defend  him,  who  declined  the  appointment. 

On  the  1st  of  November,  the  same  attorney.  Judge  Blackman,  filed  in 
court  a  written  statement,  declining  to  defend  the  accused  under  the 
appointment  referred  to,  and  gave,  imder  oath,  his  reasons  therefor. 
Among  them  was,  that  the  accused  had  informed  him  that  ho  was  able 
to  employ  counsel  if  time  were  allowed  him  to  correspond  with  his 
fiiends  in  another  State,  who  would  assist  him,  and  that  he,  the 
accused,  owned  property  there,  and  that  he,  Blackman,  believed  this 
information  to  be  true. 

Thereupon,  the  accused  asked  for  a  continuance,  which  was  refused, 
.  and  though,  on  that  day,  the  accused  was  witnout  counsel,  no  other 
attorney  was  appointed  to  defend  him. 

On  the  next  da^',  2d  November,  the  case  was  called  for  trial,  and  just 
before  going  into  the  trial,  another  attorney  was  appointed  to  defend 
the  accused,  i^ith  whom  the  accused  was  allowed  one  hour  to  confer. 


NEW  ORLEANS,  FEBRUARY,  1882.  101 

State  of  Loniaiana  vs.  Horn. 

At  tlie  expiration  of  the  hour,  or  before,  the  accused  made  another 
application  for  a  continuance.  His  affidavit,  in  support  of  the  motion, 
«et  forth  in  substance,  that  he  had  a  good  defense  to  the  charge  pre- 
feiTed  against  him,  if  oppoituuity  were  allowed  him  to  establish  it ; 
that  he  was  an  entire  stranger  in  the  community,  his  residence  l)eing 
iu  another  St^te,  and  did  not  even  know  the  names  of  his  witnesses, 
and  that  he  had  had  no  counsel  to  give  him  the  information  and  to 
assist  him  in  preparing  his  defense,  and  had  been  in  close  confinement 
«ince  his  arrest  under  the  charge;  that  he  ][H>ssessed  prosier ty  in 
Alabama,  and  had  friends  there  who  would  willingly  assist  him,  and 
that  he  was  thuA  able  to  employ  and  pay  counsel  of  his  choice,  if  time 
were  allowed  him  to  procure  the  means  to  do  so ;  that  the  attorney  who 
liad  just  been  assigned  him,  had  informed  him  that  it  was  impossible 
for  him,  the  attorney,  to  make  a  proper  defense  without  time  being 
allowed  to  make  preparation  therefore,  and  tliat  it  was  impossible  for 
him,  the  accused,  to  have  a  fair  trial  at  that  session  of  court,  which 
would  be  held  only  three  days  longer,  and  that  the  application  was 
not  made  for  delay,  but  to  obtain  substantial  justice,  etc?.  This  appli- 
cation was  refused,  the  trial  was  gone  into  without  fiirther  delay,  and 
the  accused  convicted. 

We  have  no  hesitation  is  saying,  that  under  the  circumstances  stated, 
and  inasmuch  as  the  sworn  statements  of  accused  and  the  counsel  were 
not  traversed,  or  their  correctness  in  any  manner  impugned,  and  we 
must  accept  them  as  true,  that  the  ruling  of  the  Judge  was  clearly 
erroneous.  Indeed,  the  boasted  constitutional  guarantees  given  to  in- 
sure a  fair  and  impartial  trial  to  an  accused,  would  be  the  veriest 
mockery,  were  the  ruling  complained  of  to  be  maintained,  and  all  relief 
denied  the  defendant.  Tlie  Judge  seems,  in  this  instance,  to  have 
reversed  the  legal  maxim,  that  all  men  are  i)re8umed  innocent  until 
proved  guilty,  and  actefl  on  the  presumption  tliat  he  was  guilty,  and 
that  the  proceedings  must  be  shax>ed  to  establish  his  guilt,  and  secure 
his  speedy  punishment.  There  may  have  been  excellent  reasons  for 
this  in  the  mind  of  the  Judge,  but  the  record  is  entirely  silent  as  to  the 
same.  We  cannot  jierceive  what  XKxssible  chance  an  innocent  man 
would  have  had,  under  the  circumstances  shown,  to  establish  his  inno- 
cence or  escajie  conviction.  The  sentence  must  be  set  aside,  and  the 
accused  afforded  an  opportunity  to  obtain  the  substantial  justice  he  has 
thus  far  claimed  in  vain. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  verdict  and 
sentence  appealed  from  be  annulled,  avoided  and  reversed,  and  the 
ease  remanded  to  the  lower  court  to  be  pi-oceeded  with  according  to 
law. 
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No.  8406. 

Mrs.  Astasie  DeBouchel,  Wife  of  W.  S.  Kowalski  vs. 

Her  Husband. 

Where  an  appeal  is  made  niamable  to  Uiii  Ctmrt  on  a  particular  day,  and  tbe  TnuMcript  19 
not  filed  nor  time  obtained  for  the  legiatiy  of  it,  before  tbe  expiratioo  of  the  delay  allowed, 
the  appeal  will  be  dimni««ed.  That  tbe  District  Judge  rescinded  the  order  of  appeal 
prevloos  to  the  ivtam  day,  and  on  a  rule  to  re-tnstate  It.  made  a  decree  alter  tbe  retnm 
day  has  gone  by,  will  be  no  excose  or  JustlAcation  for  tbe  omisaloD  to  apply  eeaeonably 

•     for  relief  to  tkis  Court. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
JRightor^  J. 


8amhola  db  Ducros,  for  Plaintiff  and  Appellee : 

1.  The  nou'filing  of  the  record  of  appeal  on  the  ret  am  day  thereof,  or  within  tfane  judicial 
days  thereafter,  is  a  presumption  jurigetdejurt  of  the  abandonment  of  tbe  appeal,  sab- 
ject  to  be  rebutted  only  by  proof  that  within  said  delay  an  extension  of  this  retnni  day 
has  been  obtained  in  the  appellate  court.  C.  C.  S385, 3287 ;  C.  P.  574.  587,  SSS,  t'83,  883 
and  884 ;  3  jU  351 ;  31  A.  858 ;  1  Zacharka*,  pp.  78  and  79 ;  5  Zacharice.  p.  594  ;  5  ICarcadt*. 
pp.  901,  908  and  903,  Xos.  II  and  HI. ;  4  Larombiore,  pp.  368  antf  369,  No.  V. 

t.  The  lower  eonrt  has  no  jurisdictional  power,  under  aay  dronmstanees  whaterer,  to  pro* 
long  the  retnm  day  of  an  appeal,  after  it  has  once  legally  fixed  the  same ;  and  an  order  so 
granted  is  an  absolute  nullity.  C.  P.  574,  883;  82  A.  450;  81  A.  154;  9A.7S8;  10  L.  482; 
11  A.  738. 

3.  After  the  expiration  of  three  judicial  days  fhnn  tbe  return  day,  the  appellate  eonrt  is 
without  legal  authority  to  allow  an  appellant  time  to  bring  up  the  record  of  appeal ;  and 
a  decree  so  rendered  is  a  nullity  of  public  order,  for  want  of  jurisdiction  ration*  materiim* 
1  Solon  on  NuUity,  p.  9SS,  Na  349;  33  A.  374 ;  C.  P.  93,  569,  88 1 ;  1  Troplong  on  Prese. 
Ko.  51,  pp.  54  et  §eq. ;  Mareade  on  Prescr.  pp.  37  et  teq. ,  No.  IV. 

G.  DuplantieTy  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Cpiirt  was  delivered  by 

Bermudez,  C.  J.  The  plaintifr  moves  to  dismiss  this  appeal  because 
the  transcript  was  not  seasonably  filed ;  because  the  lower  court  had  no 
power  to  change  and  enlarge  the  original  return  day ;  because  the  exten- 
sions allowed  in  this  Court  were  sought  and  obtained  after  the  expira- 
tion of  the  original  return  day,  and  because  the  transcript  is  defective 
and  incomplete. 

From  a  judgment  rendered  against  him,  signed  on  June  28th,  1881, 
the  defendant  took  an  appeal  on  the  9th  of  July  following,  returnable 
to  this  Court  on  the  first  Monday  of  November  following. 

On  the  23d  of  the  last  named  month,  the  counsel  of  appellant  pro- 
cured in  this  Court  a  delay  of  thirty  days,  to  bring  up  the  transcript 
of  appeal. 

On  the  22d  of  December,  following,  he  provoked  another  order 
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eularging  the  delaj'  to  tlie  first  Monday  of  January  of  the  present  year, 
when  the  transcript  was  actually  filed. 

It  appears  from  the  minutes  of  this  Court,  of  which  we  take  judicial 
notice,  that  four  judicial  days  have  elapsed  between  the  expiration  of 
the  last  day  on  which  tlie  transcript  should  have  been  filed  liere, 
under  the  order  of  the  lower  court,  viz. :  the  lOfeh  of  November  and  the 
day  on  which  an  order  was  first  obtained  here,  idlowing  thirty  days  for 
the  filing  of  tlie  transcript,  viz. :  the  2i\d  of  November. 

The  appellant  claims  that,  notwithstanding  this  failure  to  observe 
the  law,  his  appeal  should  not  be  disturbed,  for  the  reason  that  it  was 
imi>o8sibie  for  him  to  have  filed  the  transcript  on  tiie  original  return 
day,  or  within  the  three  judicial  days  following  it.. 

In  justification,  he  says,  that  on  the  5th  of  September,  the  District 
Judge  had  made  an  ex  parte  oi-der,  illegally  dismissing  liis  ai>peal,  and 
dii^cting  the  execution  of  the  judgment  j  that,  on  discovering  the  fact, 
lie  took  a  rule  to  reinstate  the  appeal,  which  rule  was  made  returnable 
on  the  29th  of  October,  when  it  was  tried  and  submitted  ^  that  it  is  not 
until  the  6th  of  November,  that  this  rule  was  made  absolute,  and  that 
the  appeal  previously  granted,  was  made  returnable  to  this  Court  on 
the  first  Monday  of  Januaiy  of  the  present  year. 

The  appellant  was  in  fault,  and  he  must  bear  the  consequences. 

Whatever  has  been  the  action  of  the  District  Court,  it  was  the  duty 
of  the  appellant  to  have  procured  the  transcript  required  by  law,  if  pos- 
sible, and  to  have  seasonably  filed  it  in  tills  Court  ^  or,  he  should,  at 
least  before  the  expiration  of  the  delay,  mthin  which  he  should  have 
filed  the  transcript,  have  made  a  proper  showing  here,  for  an  extension 
of  time  to  bring  up  the  transcript.     He  has  done  neither. 

That  which  he  did  in  this  Court  on  the  23d  of  November,  he  should 
and  could  have  done  between  the  7th  and  10th  of  the  same  mouth.  He 
then  would  have  been  in  time. 

There  is  but  one  order  of  appeal  in  this  case. 

The  jurisdiction  of  the  Appellate  Court  attaches  as  soon  as  the  order 
of  api)eal  is  made  and  its  terms  are  complied  with. 

The  lower  court  then  has  no  longer  authority  to  take  any  stei)s  but 
such  as  may  be  necessary  to  transmit  the  record  to  the  Supi-eme  Court. 
by  provisional  and  conservatory  orders,  to  secure  the  ultimate  execu- 
tion of  the  appellate  judgment.  6  N.  S.  464  j  4  L.  205  j  7  L.  446  ;  9  L. 
49 ;  10  L.  4a3j  H.  D.  viii.  (a)  3. 

The  Judge  a  quo  cannot,  by  a  second  order,  extend  the  return  day 
originally  and  properly  fixed  by  him.     7  L.  447. 

The  return  day  can  only  be  prolonged  by  the  Appellate  Court,  and 
never  by  the  District  Court,  which  if  it  could  do  it  once,  could  do  it 
again  and  indefinitely  so,  and  thus  defeat  the  rights  of  the  appellees 
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and  the  jurisdiction  of  the  Appellate  Court.  10  L.  482 ;  11  L.  109 ;  12 
L.  480j  10  R.  419  J  11  A.  728. 

The  order  made  by  the  District  Judge  is  the  moi'e  inoperative,  as  it 
does  not  puri)ort  to  grant  an  appeal,  and  was  rendered  after  the  expir- 
ation of  the  delay  within  which,  under  the  original  return  day,  the 
transcript  should  have  been  filed  in  this  Court. 

The  extensions  sought  in  this  Court  were  granted  the  appellant  at  his 
risk  and  peril,  and  without  prejudice  to  the  rights  of  the  appellee,  as 
all  such  orders  necessarily  must  be  and  are.  Tliey  entitle  liiin,  in  this 
case,  to  no  relief. 

The  appellant  having  failed  to  establish  to  this  Court,  mthin  the 
proper  time,  the  circumstances  of  an  event  not  under  his  control,  which 
prevented  him  from  then  invoking  proper  relief,  the  law  and  juris- 
prudence are  clearly  condemnatorj'  and  punitory  of  his  dereliction. 
lOL.  486;  8N.  S.  5975  4L.205J  7L.  448j  3  A.  226;  5  A.  42;  9  A.  21, 
65,  538;  11  A.  728;  21  A.  152;  22  A.  449;  23  A.  374;  29  A.  862. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  last 
ground  urged  for  a  dismissal  touching  the  incompleteness  of  the 
transcript. 

It  is  therefore  ordered,  that  the  appeal  herein  be  dismissed,  at 
appellant^s  costs. 

Justice  Todd  takes  no  part. 
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No.  8452. 
The  State  of  Louisiana  vs.  Joe  Beaird  et  al. 

Evidence  is  admiseible  to  show  that,  after  the  time  of  the  commission  of  the  crime,  the  ac« 

cnsed  had  in  his  possession  similar  coin  to  that  which  he  is  charged  with  having  stolen. 

The  olijeciion  to  snch  evidence  is  to  its  e£(bot,  not  to  its  admissibility. 
This  Court  ^111  not  disturb  the  action  of  the  Judge  a  quo  in  reltislng,  in  the  exercise  of  hi* 

soond  discretion,  a  new  trial,  applied  for  on  the  ground  of  newly  discovered  evidence. 

Affirming  previous  decisions. 
It  is  only  in  case  of  gross  and  unambiguous  error,  that  this  Court  will  sustain  oljections  to 

the  written  charge  of  the  Judge  to  the  Jury,  when  snch  objections  ana  not  presented  in 

bills  of  exceptions. 
Ruling  of  this  Court  on  the  qualiflcations  of  Jury  commissioners,  in  33  An.  1939 ;  3S  An.  1B3, 

re*afflrmed. 

APPEAL  from  the  Tenth  4«iicial  District  Court,  Parish  of  Red 
River.    Logan,  J. 


J,  C,  Bgan,  Attorney  General,  for  the  State,  Appellee, 

J.  H,  Piersan  and  L.  B.  Watkins,  for  Defendant  and  Appellant. 


NEW  ORLEANS,  FEBRUARY,  1882.  105 

SUte  of  LonigiiiiiA  vs.  Beuird  «t  aL 

The  opinion  of  the  Court  was  delivered  by 

Fekner,  J.  Defendant,  Beaird,  was  indicts  jointly  with  one  Paul 
Pringle,  for  the  crime  of  breaking  and  entering  a  Btorehouse  in  the 
night  time  with  intent  to  steal  and  with  so  stealing,  taking  and  car- 
rying away  ceitain  money  in  United  Stutes  coin.  The  prosecution 
against  Pringle  was  virtually  terminated  by  his  subsequent  conviction 
of  a  capital  ofTense  and  sentence  to  death.  The  present  defendant 
was,  therefore,  tried  alone,  and  from  conviction  and  sentence,  takes 
this  appeal. 

The  following  errors  are  lurged : 

1.  A  bill  of  exceptions  was  taken  to  the  ruling  of  the  Judge, 
admitting  proof  by  ^Wtne8ses  of  certain  acts  of  the  alleged  associate  in 
crime,  Pringle,  done  after  the  crime  was  charged  to  have  been 
committed. 

It  appears  from  the  bill  that  the  evidence  objected  t<o  was  to  the 
effect  that  Pringle  had,  shortly  after  the  breaking  and  stealing  charged, 
exhibited  and  spent  at  a  neighboring  store,  certain  coins  of  the  denom- 
ination charged  to  have  been  stolen.  The  Judge  states  that  it  had 
been  previously  proven  or  sworn  to  by  witnesses,  that  the  storehouse 
had  been  broken  and  entered  by  some  one,  and  that  coins  of  a  certain 
denomination  had  been  taken ;  that,  at  about  the  time  of  the  entering 
and  taking,  Beaird  and  Pringle  had  been  seen  together,  in  close  consul- 
tation, near  the  house ;  that  Beaird  had  been  seen,  at  the  time  and 
place  charged,  standing  at  the  window  of  the  house  receiving  in  his 
hat  from  the  hands  of  Pringle,  something  which  rattled  like  coin. 

Under  these  circumstances,  no  one  would  dispute  that  proof  of  sub- 
sequent possession  by  Pringle  of  the  identical  coins  stolen,  would  be  a 
powerful  and  independent  act  or  circumstance  tending  to  connect  the 
joint  acts  of  both  him  and  defendant,  previously  proved,  directly  with 
the  crime  charged,  and,  as  such,  we  think  clearly  admissible.  While 
proof  of  his  possession  of  similar  coins  might  be  entitled  to  very  little 
weight  as  evidence,  we  think  the  objection  went  rather  to  its  effect 
than  to  its  admissiblity,  and  the  judge^s  ruling  was  not  faulty. 

2.  Exception  was  taken  to  the  refusal  of  the  Judge  to  grant  a  new 
trial  on  the  ground  of  newly  discovered  evidence.  The  Judge  refused, 
for  reasons  given  by  himself,  to  the  effect  that  he  did  not  believe  the 
affidavits;  considered  the  circumstances  under  which  they  were  obtained 
suspicious ;  questioned  the  due  diligence  of  defendant,  and  that  this 
was  the  second  trial  of  the  case. 

It  is  settled,  that  the  exercise  of  the  discretion  vested  in  inferior 
Judges  in  such  matters  and  on  such  grounds,  will  not  be  disturbed  by 
this  Court.    State  vs.  Hunt,  4  A.  438 ;  State  vs.  Long,  lb.  441. 

14 
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state  of  LouiidaDft  th.  Teaird  et  ml. 

3.  Error  is  assigned  iu  tlie  refusal  of  defendant's  motion  in  arrest  of 
judgment,  on  the  ground,  amongst  others,  of  an  erroneous  statement 
of  tlie  law  iu  the  Judge's  charge  to  the  jury. 

Although  in  writing,  the  Judge's  charge  was  not  excepted  to :  we 
held  in  State  vs.  Ricks,  32  A.  1098,  that  where  the  charge  was  in  writing 
and  embodied  in  the  record,  we  would  notice  errors,  under  prox)er 
assignment  thereof,  although  not  presented  by  bill  of  exceptions; 
While  not  now  overruling  this  opinion,  which,  however,  is  contrary  to 
prior  authority,  (10  A.  450)  and,  therefore,  to  be  strictly  construed,  we 
deem  it  proper  to  say  that  it  is  iu  every  way  preferable  that  charges 
should  be  excepted  to  when  given,  iu  order  that  the  Judge  maj^  have 
an  opportunity  of  explaining  or  correcting  his  charge  at  the  time  ; 
otherwise  the  defendant  would  be  at  libertv  to  take  his  chances  of 
acquittal  on  the  charge  as  delivered,  and,  if  convicted,  to  urge  his 
objection  in  subsequent  proceedings.  Only  in  case  of  gross  and  unam- 
biguous error  will  we  sustain  objections  to  the  charge  not  made  and 
presented  by  bill  of  exceptions  at  time  of  delivery. 

In  the  present  case,  the  portion  of  the  charge  objected  to  is  as  follows : 
"  An  aliluy  to  be  good  and  cojuplete  in  law,  should  cover,  beyond  all 
reasonable  doubt,  the  time  during  which  the  act  or  crime,  as  charged, 
was  perfected  or  performed.  If  it  does  this,  it  is  considered  a  good 
defense  in  law.     If  not,  it  is  of  little  or  no  value.'' 

If  this  charge  clearly  meant,  as  contended  by  defendant,  that  an  cdibi 
must  be  proved  beyond  reasonable  doubt,  it  would  perhaps  be  erro- 
neous. But  the  Judge,  in  overruling  the  motion  in  arrest  on  this 
ground,  says  he  did  not  intend  to,  and  did  not  in  fact,  charge  any  such 
proposition,  making  it  e\'ident  that,  had  timely  objection  been  made, 
he  would  have  explained  it  and  removed  the  ambiguity  to  which 
defendant  now  objects.  The  charge  is  susceptible  of  a  constniction 
different  from  that  placed  on  it  by  defendant,  and  applying  the  terms 
''beyond  reasonable  doubt,"  to  the  projjosition  of  law  and  not  to  the 
evidence.  Taken  in  connection  with  the  rest  of  the  charge,  empha- 
sizing the  duty  of  the  jury  to  acquit  if  they  have  a  reasonable  doubt  of 
defendant's  guilt,  we  think  the  defendant  (^ould  not  have  been  preju- 
diced by  the  ambiguous  statement  refeiTed  to ;  and,  under  the  circum- 
stances of  this  case,  we  will  not  disturli  the  proceedings. 

4.  The  objections  to  the  qualifications  of  the  juiy  commissioners  are 
disposed  of  by  the  following  authorities.  3;^  A.  1229;  32  A.  1935  29 
A.  824. 

The  right  of  the  clerk  to  act  ex-officio  as  juiy  commissioner  has  been 
repeatedly  deteraiined.    30  A.  1028 ;  31  A.  387,  398  ;  32  A.  402,  879. 
Judgment  affirmed. 
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No.  8481. 

Nkuville  LeBlanc  v?.  Mrs.  G.  G.  Blodgett,  Testamektauy 

Executrix. 

▲  tax  sale  will  be  ananlled  where  the  property  was  not  aaaessed  in  the  name  of  the  real 
owner,  bat  in  that  of  another  party,  and  where  no  notice  of  seizure  was  given  to  the 
owner. 


A 


PPEAL  from  the  Twentieth  Judicial   District  Court,   Parish  of 
Lafourche.    Knohloch,  J. 


9. 

3. 

4. 

5. 


3. 
4. 


Clay  Knohloch,  for  Plaintiff  and  Appellee: 

Act  43  of  1873,  p.  98,  §  1,  requires  10  full  days*  pabllcatlon  in  tax  sales— object  is  to  give 

notice  to  owner.    There  must  be  10  ftill  days  intervening  betwera  first  and  last  pablioa- 

tkms.    31  An  W\  ;  32  An.  338. 

Tax  sale  of  pzoperty  assessed  in  the  name  of  one  not  the  owner,  preceded  by  notices 

given  to  party  assessed  and  not  to  tme  owner,  is  absolately  null  and  void.   32  An.  912 ;  ib. 

934 ;  33  An.  530. 

PlaintifT  was  not  bound  to  tender  to  defendant^  as  a  condition  precedent  to  recovery  ot 

property  in  present  action.    33  An.  934 ;  33  An.  520 ;  33  An.  1390. 

Plea  of  prescription  cannot  avail  defendant     33  An.  338 ;  ib.  913 ;  15  An.  15. 

Defendant,  as  possessor  in  bad  faith,  is  not  entitled  to  value  of  cabins  put  up  by  her 

leasees  and  made  of  lumber  cut  on  the  land  in  dispute.    33  An.  195 ;  13  An.  545 ;  34  An. 

953;  4  9.  S.  360;  C.  C.  506,  3453. 

A.  B.  Philips,  for  Defendant : 

The  law  has  been  complied  with  by  three  insertions  within  ten  (10)  days.    Act  47  of  1873, 

p.  101,  Sec.  8. 

Plalntlir  was  bound  to  tender  to  defendant  the  price  paid.    30  A.  pp.  175,  310  and  1298. 

Pisa  of  prescription  three  (3)  and  Ave  (5)  years.    Art  of  Constitution  of  1866 ;  Act  No. 

105  of  Legislature  of  1874  ;  34  A.  p.  94. 

Defendant  in  good  faith  is  entitled  to  improvements  and  taxes.    33  A.  936,  937  and  1390. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  for  the  nullity  of  a  tax  sale.  The  plain- 
tiff complains  that  on  the  21st  of  February,  1880,  he  became  the  abjudi- 
cates of  the  land,  under  a  foreclosure  of  the  mortgage  granted  to  him 
on  the  26th  of  February,  1874,  by  E.  E,  Lauve,  the  owner ;  that  the  title 
set  up  thereto  by  the  defendant  as  the  universal  legatee  and  testamentary 
executrix  and  widow  of  Geo.  G.  Blodgett,  by  virtue  of  a  tax  abjudica- 
tion made  for  $42.88,  whereof  $33.88,  paid  by  her  said  husband  on  the 
14th  of  February,  1874,  with  other  lands,  is  a  nullity ;  because  the 
property  was  assessed  in  the  name  of  C.  J.  Florian,  who  did  not  own 
it ;  because  no  notice  of  seizure  was  served  on  said  Lauve,  whose  title 
was  of  record  in  the  proper  book ;  because  no  legal  notice  or  adver- 
tisement of  the  sale  was  given  or  published  -,  because  no  taxes  were 
due. 

The  defense  set  up  con^st  in  the  tax  abjudication  assailed,  and 
eventually  in  a  claim  for  improvements. 


34  107 

109  833 

34  107 

119  613| 
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Rachel  ▼«.  Tcmes  et  al. 

From  a  judgment  in  favor  of  plaiptiff,  the  defendant  has  api)eaied. 

The  assessment  of  the  land  in  the  name  of  C.  J.  B.  Floiian,  who  had 
ceased  to  be  the  owner  since  1812,  was  in  flagrant  violation  of  law. 
The  property  had  sucx^essively  passed  to  several  parties  and  was  Anally 
acquired  by  E.  E.  Lauve,  in  1861,  when  his  act  of  purchase  was  put  on 
the  public  record,  in  conveyance  book  8,  No.  6,  on  September  17th, 
1861. 

It  is  well  established,  on  principle  and  by  authorities,  tliat  a  tax  sale 
of  .property  assessed  in  the  name  of  one  who  is  not  the  owner,  without 
service  of  any  notice  of  seizure  on  the  real  owner,  is  an  absolute 
nullity  and  passes  no  title.  Cooley  on  Tax,  259,  907  ;  Burroughs  210, 
222;  32  A.  912,  924;  32  A.  520;  19  A.  185. 

This  material  irregularity  suffices  to  vitiate  the  sale.  We  are  there- 
fore dispensed  from  considering  the  other  grounds  of  nullity  urged. 

It  does  not  appear  that  the  cabins  put  up  on  the  land  were  erected  by 
the  defendant  at  her  expense.  It  rather  seems  that  they  were  con- 
structed by  tenants,  or  occupants  under  her,  and  with  materials  taken 
from  the  spot. 

She  can,  therefore,  recover  neither  in  her  own  right,  nor  in  those  of 
said  parties.  32  A.  135.  But  her  right,  if  any  she  has,  to  demand  a 
reimbursement  of  taxes,  legally  due  and  paid  on  the  property,  should 
be  and  are  reserved. 

Judgment  affirmed  with  costs. 


I»4  lOBl  No.  8306. 

Rachel  vs.  Nancy  A.  Jones  et  al. 

When  the  miecession  of  a  fuiy  baa  be«n  opened  mod  heirs  haire  been  reeogirised  by  a  eom- 
petest  Conrt,  the  jadgment  raisee  a  preenmpiion  of  dearh,  which  it  is  inoambent  on  the 
party  repreaented  to  )>e  dead  and  claiining  to  be  living,  to  deairoy.  The  eridence  In  tblH 
caae  eatabHebea  that  the  plaintfC  who  waa  repreaented  aa  dead,  ia  living.  The  proco«  d- 
inga  made  for  tfae  aettlement  of  her  estate,  were  properly  annnlled. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
LazamSy  J. 


B,  K,  Miller  and  E.  G,  Ht»dden,  for  Plaintiff  and  Appellee : 

*'  Rachel "  being  aHre,  ft  Ibllowa.  that  the  praoaedings  in  the  Second  District  Court,  1^ 
which  defendanta  were  pnt  in  poeaeaoion  of  ber  property,  are  noil  and  void :  1st.  Be- 
cause "nemo  est  iMcres  virentls."  9d.  Beoau'^e  the  Second  District  Court  was  exda- 
sively  a  conrt  o(  probate  Jurisdiction,  ami  bad  no  p«iwer  to  ati minister  npon  tbe  estate  of 
a  living  person,  sa>ject  ta  no  Incapacity  dtrtenuined  by  some  special  law.    B.  8. 1870, 

§aon. 

Because  tbe  grant  of  administration  on  the  estate  of  a  p«*rBon  not  really  dead,  and  all  pro- 
ceedings had,  or  acts  done  thereunder,  are  null  and  void.  Griffith  vs.  Fraaer,  Mb 
Cranch,  pp.  >-8»;  Bums  vs.  Van  Loan,  S9t1i  An.  p.  5C3;  D'Annmont  ra.' J«tMfh»  Albany 
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Rachel  vs.  Jodm  et  ftl 

Law  Jonrnsl,  Yol.  iB,  No.  13 ;  Lavin  ▼«.  Savings  Bank,  The  Keporter.  Vol  IX.  p.  541 ;  3d 
Wharton  on  Evidence,  $1278  and  note«;   JochnniMen  vs.  Bank,  3d  Allen,  Mass.,  p.  87; 
Alien  vs.  Bnndas.  3d  Term  Keport ;  Morgan  vs.  Dod^Ot  44  K.  H.  Rep.  p.  859 ;  Duncan  vs. 
Stoart,  35  Ala.  p.  406 ;  McPherson  vs.  Cnnliff,  11  Sergeant  &  Rawle  Rep.  p.  439 ;  Gasqne 
Ts  Moody.  90  Miss.  (13  Sm.  &  M.)  p.  153 ;  Barber  vs.  Converse,  1  Redfleld's  Rep.  (K.  T.) 
p  938;  15  Am  Law  Register,  p.  313;  14  Am.  Law  Register,  p.  337. 
Wkea  the  iMoe  is  upon  the  life  or  death  of  a  person  once  shown  to  have  been  living,  the 
burden  of  pro^  lies  upon  the  party  who  asserts  the  death,  for  the  presumpUon  is,  tho 
party  coDtinues  alive  until  the  oontrary  be  shown.     Potbier  on  Obligations,  p.  984 ; 
Throgmorton  vs.  Walton,  8  Roll  Rep.  p.  416;  Wilson  vs  Hodges,  3  East  Rep.  p.  318; 
Cent.  Law  Journal,  ToL-IL  p  354;  Bums  vs.  Van  Loan,  99  An.  p.  560;  King  vs.  Fowler,. 
11  Piekeiring,  (Mass.)  p.  303 ;  3  Wharton  on  Evidence,  $  1379. 

f/o9.  H,  Spearing,  for  Defendants  and  Appellants : 

The  opinions  and  impressions  of  witnesses  are  not  admissibl«  in  evidence.  7  L.  85,  Ingram 
vs  Croft;  15  A.  414-15,  MoConnell  vs.  Kew  Orleans;  31  A.  73ft-37,  Pouts  vs.  Joneo;  87 
A.  315-316.  Schmidt  &  Zeigler  vs.  Williston. 

^  Every  presumption  will  be  adopted  against  a  party  who  suppressea  evidence  that  would 
iUnHtrate  his  cause."'  "  The  best  evidence  must  be  produced,  and  where  a  party  fiUls  to 
prodnee  the  same,  it  will  be  presumed  to  be  against  him."'  1  H.  Dig.  p.  4i)9,  No.  13,  and 
authorities ;  p.  498,  Ifo.  3,  and  authorities. 

Whwe  a  suit  is  not  brought  for  any  cause,  untU  after  the  deatii  of  partlea  who,  If  living, 
would  know  of  the  facts  presented  in  such  a  suit,  and,  whose  evidence,  if  it  could  be  bad, 
would  make  the  case  one  of  easy  solution,  the  testimony  should  not  only  be  ftron^  but 
eonciunM.  11  L.  438,  Baker  vs.  Towles ;  5  A.  141,  Davenport  vs.  Labaave  St  Landry ;  7 
A.  555,  Simpson  vs.  Powell;  7  A.  563,  Jenkins  vs.  Parish  of  Caddo ;  14  A.  317,  Sue  of 
Jno  Rice. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez^  C.  J.  The  plaintiff  comxilains  that  in  1879,  she  was  ^ 
represented  m  dead  to  the  Second  District  Court  for  the  Parish  of 
Orieans.  That  she  is  the  woman  named  Rachel  in  the  will  of  one 
Cruden,  and  is  the  legatee  of  the  real  estate  therein  mentioned ;  that 
proceedings  were  instituted  by  the  defendants  to  settle  her  succession ; 
that  they  obtained  a  decree  recognizing  them  as  her  sole  heirs,  and 
patting  them  in  possession  of  that  property. 

She  charges  the  nullity  of  those  proceedings,  and  prays  that  the 
fiame  be  pronounced. 

The  defenses  are,  by  exception,  that  the  petition  does  not  disclose 
the  lunne  and  surname  of  the  plaintiff;  that  she  has  no  cause  for  action, 
because  she  has  no  rights  as  the  alleged  legatee,  she  being  at  the  time 
a  slave,  incapable  of  inheriting. 

The  first  exception  having  been  overruled,  and  the  second  referred 
to  the  merits,  the  defendants,  reserving  the  same,  pleaded  them  anew 
in  the  answer,  setting  up  a  general  denial  of  all  the  allegations,  and  a 
special  denegation  that  the  plaintiff  Is  the  same  person  as  is  mentioned 
in  the  will. 

The  case  was  tried  on  those  issues.  From  a  judgment  in  favor  of 
the  plaintiff,  the  defendants  have  appealed. 
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Rachel  ts.  Jodbi*  et  al. 


The  first  exception  was  properly  overruled.  The  law  does  not 
require  iiupossibilities.  It  is  only  from  such  parties  as  have  a  name 
and  a  surname,  that  it  demands  a  specification  of  both.  In  the  x>resent 
case,  the  plaintiff  calls  herself  Rachel ;  she  says  tliat  slie  is  the  Rachel 
named  in  the  will  to  which  she  refers;  the  Rachel,  whose  heirs  the 
defendants  claim  to  be.  She  has  but  one  name,  and  a  name  brought 
particularly  to  the  knowledge  of  the  defendants  with  such  precision 
that  they  can  not  pretend  not  to  know  who  the  plaintiff  claims  to  be. 
The  object  of  the  law  in  requiring  the  giving  of  the  name  and  sur- 
name, is  to  well  inform  the  adverse  party  with  certainty,  of  who  the 
plaintiff  is,  in  order  to  avoid  all  possible  mistake. 
.  The  defendiints  cannot  set  up  any  ignorance  on  that  subject  in  this 
case. 

The  facts  indisputably  disclosed  by  the  Record  are,  that  by  Ins  will 
dated  1837,  John  Cruden  ordered  that  one  of  his  slaves  named  Bachel^ 
born  in  1833,  be  emancipated  at  her  nnyority ;  bequeathing  to  her  a 
lot  of  ground,  therein  described ;  that  some  twenty  years  afterwards, 
Rachel  went  out  of  the  State,  remaining  unheard  of ;  that  in  April, 
1879,  the  defendants,  representing  her  a«  having  departed  this  life, 
and  claiming  to  be  her  sole  heirs,  were  recognieed  and  put  in  posses- 
sion, as  such,  by  the  said  court  of  the  lot  in  question  ;  that  in  May 
of  the  following  year  the  plaintiff  brought  the  present  action. 

The  question  submitted  is  simply  one  of  identity. 

The  girl,  Rachel,  named  in  the  will,  as  born  in  1833,  could  unques- 
tionably be  presumed  to  be  still  alive  (one  hundred  years  not  having 
elapsed  since  her  birth),  R.  C.  C.  70,  were  it  not  for  the  proceedings 
had  in  the  Probate  Court,  which  appear  to  be  regular  on  their  face. 

The  judgment  recognizing  the  petitioners,  who  are  the  defendanti» 
herein^  as  the  collateral  and  only  heirs  of  Rachel,  seems  to  be  sup- 
ported by  evidence  showing  the  alleged  death  of  Rachel  and  the  right 
of  heirship  claimed ;  but  it  was  rendered  necessarily  ex  parte ^  and  is 
not  absolutely  binding. 

If  it  be  true,  that,  the  plaintiff  is  the  person  reptesented  as  dead  and 
her  identity  is  established,  those  proceedings  must  fall  as  the  off- 
spring of  either  fraud  or  ignorance.  29  A,  560;  4  R.  26,  201 ;  14  A. 
596. 

Until  then,  however,  t\i*iy  prima  fctde  establish  the  death  of  Rachel, 
sufficiently  to  remove  the  presumption  in  favor  of  her  existence.  The 
burden  was  upon  plaintiff  to  show  her  identity.    32  A.  425. 

It  indeed  appears  strange,  that  if  plaintiff  be  Rachel,  she  should  have 
remained  absent,  unheard  of,  for  nearly  thirty  years,  but,  however 
singular  that  disappearance  may  seem,  it  surely  cannot  affect  or 
defeat  any  rights  which  she  may  otherwise  have. 
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Kacbel  vs.  Jones  et  si. 

We  bave  carefully  read  and  weiglied  the  voluminous  testimony 
adduced  ou  the  trial  and  feel  Mitisfied,  as  was  the  District  Judge,  wlio 
8a w  and  heard  the  witness  and  had  better  opportunities  of  appreciating 
their  veracity  and  sincerity,  that  the  plaintiff  in  this  case  is  the 
Ra4;hel  named  in  the  Cnideu^s  will  and  represented  as  dead  before  the 
Pi-obate  Court,  the  more  so,  as  the  Record  is  absolutely  silent  to  the 
contra r}^  and  the  defendants,  in  their  pleadings,  have  somewhat 
admitted  that  identity. 

The  witnesses  heard  to  establish  this  important  fact,  are  five  in 
number.  They  all  knew  lUichel,  the  legatee,  before  she  left  the  State ; 
tliev  also  well  knew  the  family  in  which  she  lived  and  moved. 

One  of  them,  a  distinguished  member  of  the  bar,  testifies  that  he 
conversed  with  the  plaintiff,  about  transactions  which  occurred  at  the 
time ;  that  the  answers  which  she  made  satisfied  him  that  she  must  be 
the  person  ;  that  it  is  possible  that  she  might  be  an  impostor,  but  he 
did  not  think  it  probable. 

Another  witness  of  acknowle<lged  respectability'  states,  that  after 
the  first  conversation  had  with  plaintiff,  he  felt  almost  sure  she  wasthe 
girl  Rachel,  and  testifying,  he  declares,  that  he  believes  her  to  be  the 
woman. 

He  adds  that  she  looks  like  the  mother  of  Rachel,  who  was  deaf  and 
dumb,  land  named  Dummy ;  that  Rachel  had  a  peculiarly  shaped 
head,  which  this  woman,  the  plaintiff,  has ;  that  it  is  not  possible  that 
somebody  else  could  have  been  sufficiently  informed  to  have  answered 
some  of  his  questions,  as  plaintiff  had  done. 

A  third  witness,  an  aged  and  venerable  la<ly,  who  well' knew  the 
family  and  also  Rachel,  being  asked  .  whether  she  was  positive  that 
the  woman  in  court  was  Rachel,  who  once  belonged  to  Cruden,  answered 
t^he  had  no  d<mLt  of  it ;  that  Rachel  was  a  i>eculiar  child ;  that  the 
shape  of  her  head  was  singular ;  that  she  resembled  her  mother ;  that 
she  identifies  plaintiff  with  Rachel  by  circumstances  and  occurrences ; 
that  she  recognized  plaintiff  at  first  sight,  without  being  told  she  was 
Rachel ;  that  it  is  impossible  that  some  other  colored  woman  conld 
have  made  her  believe  that  she  was  Rachel ;  that  she  has  no  doubt  of 
her  identity. 

A  fourth  witness  testifies  that  he  is  positive  that  plaintiff  is  the  same 
girl  Rachel,  the  daughter  of  Dummy,  whom  he  knew  in  1853.  He 
had  assisted  the  defendants  in  obtaining  possession  of  RachePs  estate, 
because  he  thought  she  was  dead,  bnt  that  since,  he  has  met  plaintiff, 
and  thus  discovered  that  Rachel  is  alive,  and  that  that  plaintiff  is  the 
same  person. 

A  fifth  witness  declares  that  he  well  knew  Rachel;  that  she  was  a 
servant  in  his  father's -family  in  1858,  at  Bay  St.  Louis;  that  he  has 
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conversed  with  the  plain tiif;  that  she  recognized  him  on  the  Btreet, 
calling  him  by  name;  that  he  really  believes  that  the  woman  in  coni-t  is 
the  same  woman. 

The  plaintiff,  herself,  was  heard  as  a  witness,  in  her  own  behalf. 
Her  testimony  is  lengthy,  made  so  particularly  by  the  numerons  ques- 
tions of  all  sorts  propounded  to  her.  It  does  not  show  more  than 
ordinary  intelligence,  and  indicates  the  confusion  of  mind,  which  per- 
sons or  her  class  and  condition  usually  experience,  when  testifying  in 
a  court  of  justice,  and  answering  the  questions  and  cross-in  teiTogat  ones, 
often  artfidly  and  guardedly  propounded  by  acute  and  astute  counsel, 
well  informed  of  the  theor3^  aiid  of  the  main  features,  and  minute 
details,  actual  or  constructive,  of  a  vexed  and  complicated  litigation. 

On  the  whole  it  sufficiently  proves,  notwithstanding  some  insignifi- 
cant contradictions  which  occm*  in  it,  that  she  is  Rachel,  the  emanci- 
pated slave  and  legatee  named,  and  provided  for  in  John  Cruden^s 
will,  and  represented  as  dead  in  the  proceedings  had  before  the  Probate 
Court. 

The  testimony  of  the  two  witnesses,  who  were  heard  on  behalf  of  the 
defendants,  show  how  familiar  they  were  with  Rachel's  history  and 
with  those  in  the  midst  of  whom  she  lived;  they  do  not  say  that 
Rachel  is  dead ;  they  have  seen  and  examined  the  plaintiff  in  court 
and  do  not  assume  to  say  that  she  is  not  the  Rachel  of  the  will.  They 
admit  that  the  plaintiff  has  about  the  same  color  as  Rachel. 

In  presence  of  that  mass  of  testimony  which  covers  one  hundred 
pages  and  more  of  the  transcript ;  and,  in  the  absence  of  any  success- 
ful effort  on  the  part  of  the  defendant  to  produce  the  witness  who 
swore  to  Rachel's  death,  and  whom  the  District  Judge  thought  was  a 
myth,  or  even  an  attempt  to  corroborate  that  statement,  we  are  satis- 
fied that  the  lower  court  decided  correctly. 

Judgment  affirmed. 


No.  7261. 
Eugene  Lesseps  et  al.  vs.  Jules  LapIine  et  als- 

Wbere  sncoesidoii  property  baa  been  sold  to  xmy  for  work  done  fbrita  proMrvatioQ,  sad  the 
Side  it  made  under  the  directions  of  the  execntor  of  tbe  deceaaed  and  of  oo-ownera,  and 
the  fact  ol  the  aale  ia  afterwarda  mentioned  in  the  final  account  preaented  and  homolo- 
^ted,  and  theancceaaipB  ia  notorionaly  and  perfectlj  inaolven.^  the  JndgBent  of  homo> 
logalion  oonoludea  the  heirs.  The  latter  are  not  entitled  to  citation  ift  ancb  oaaea  and 
cannot  a«k  the  nnlllty  of  tbe  sale  of  the  property- 

APPEAL  from  the  Second  Judicial  District  Court,  Parish  of  Plaque- 
mines.   Pardeey  J. 
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liBSMips  et  «L  v«.  Lap^Be  «t  sis. 

J,  8,  &  J,  T.  WhUaker,  for  Plaintaffis  and  Appellants  : 

1  The  act  of  the  Lefdalatare,  approved  17tfa  Fobnuiry,  1866,  relative  to  Board  of  Levee  Com- 
miaaloDera.  repelled  all  former  lawn  fiotborixiiig  parochial  aothorities  to  conBtmct  levees 
at  the  coat  and  expense  of  riparian  proprietom  of  lands  leveed.  3ft  Aji.  58.  Anjaotion 
therefore  of  the  p<^oe  jmy  t«yLBn  in  1^,  for  the  piupoee  of  selling  and  expropriating- the 
lands  of  a  ripartui  proprietor,  for  the  construction  or  making  of  a  levee  in  front  of  his 
property,  is  of  no  efTeot  in  law. 

S.  An  exeeotor  failing  to  sell,  under  order  of  oowrt,  property  inventoried  and  belonging  to 
theaaccesdiou  he  represents  under  the  Jarisdiction  of  his  parish,  cannot  legalize  the  sale 
of  such  property  in  another  parish,  under  another  jorisdiotion,  by  ^ving  hi^  assent 
thereto,  especially  when  such  sale  is  made  at  the  instance  of  a  police  jnry  in  violation  of 
the  Act  of  1866,  reUtive  to  Board  of  Levee  Commissioners.  96  An.  660 ;  99  An.  Walm- 
sley's  Case;  38  An.  354. 

3.  The  publication  of  a  monition  cannot  cure  the  defect  of  proceedings  under  a  judicial  sale, 
where  the  parties  cast  were  not  duly  dted  to  make  defense  2^either  can  a  monition  cure 
the  defect  of  a  ssle  made  under  proceedings  in  direct  violation  of  law.  JK.  S.  3377 ;  Act 
90,  1866. 

4.  One  of  several  heirs  and  defendants  cannot,  while  WHiving  ciUrtion  tot  himself,  waive  ci- 
tation for  his  co-heirs  and  co*defendants,  unless  authorised  to  do  so,  and  a  statement  to 
that  effect  by  such  heir  and  defendant,  in  writing,  does  not  bind  them,  especially  where 
it  appears,  by  admission  spread  upon  the  Becord,  that  no  authority  was  given  for  such 
waiver. 

5.  Where  an  executor  is  dischaiged,  the  heirs  of  the  party  whose  estate  was  administered  by 
said  executor,  may  stand  in  judgment  as  against  third  parties  not  legally  in  possession  of 
the  property  not  disposed  of.    14  An.  597. 

J?.  Howard  McCaleh  and  Geo.  J,  Detiis,  for  Defendants  and  Appellees : 

1.  Plaintiflk  caxmot  claim  title  to  land  belongittg  to  an  insolvent  succession,  if  their  only 
title  is  heirship,  when  it  is  shown  that  privilege  creditors  received  only  a  portion  of  their 
duea.    85  An.  379. 

3.  Tialnttfb  liare  not  put  themselves  in  a  position  tq  sue  for  the  recovery  of  property  be- 
longing to  an  insolvent  succession,  as  the  executor  has  been  discharged.  Creditors  alone 
bad  that  right.    3  An.  783 ;  37  An.  563 ;  14  An.  777. 

3.  The  executor  represented  and  his  acts  bound  all  parties  interested,  heirs  as  well  as 
crediton.    Art.  133,  C.  P. ;  4  M.  458 ;  8  R.  497  ;  3  An.  36 ;  9  An.  107 ;  10  An.  9SM. 

4.  All  the  proceedings  relative  to  the  sale  of  the  property  were  strictly  in  conformity  with 

law,  and  even.  argumenH  gratia,  if  citation  by  publication  was  not  a  strict  eompHaace,  it 
was  cured  by  the  subsequent  appearance  of  the  executor  and  co-proprietor.  C.  P.  Arts. 
497-^13;  R.  C.  C.  Art.  3S73 ;  3  La.  365;  5  An.  567;  13  An.  338;  3  An.  593;  19  La.  307. 

5.  Bepeals  by  implication  are  not  favored.  A  particulai  is  not  abrogated  by  a  general 
statote.    10  M.  173 ;  13  An.  805 ;  C;  C.  17. 

6.  The  decision  in  Police  Jury  vs.  Tardos.  33  An.  58,  is  isolated,  and  not  applicable  to  the 
fiMsis  of  the  case  in  hand.  Judgment  in  a  monition  suit,  regularly  obtained,  is  conclusive 
proof  of  the  legality  of  the  sale.  Rev.  Stat  1870,  Sec  9376,  C.  It  has  the  force  of  reg 
jtuHeaia. 

7.  A  Judgment,  settling  an  executor's  account,  is  likewise  re»  judicata.  Decrees  of  courts 
are  retjudieata  against  all  persons,  when  acting  within  the  limits  of  their  jurisdiction. 

Tlie  discharge  of  the  executor  establishes:  Ist,  that  there  was  no  other  property  to  be  ad- 

mlnivtered  upon ;  and  9d,  amounts  to  an  approval  by  idl  parties  of  his  official  acts. 
4.    Ifthto  suit  be*te«ated  as  an  action  in  nnUty  «f  judgment^  it  is  prescribed  by ^ne  year ;  if 

based  upon  irregularities  and  illegalities  in  the  sale,  by  ilve  years.    C.P.  Art.  613 ;  R.  C. 

C.  Art.  3543 ;  H.  D.  Prescription,  (g.  4)  Nob.  4  and  5 ;  !U  An.  505,  584. 

15 
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Jo8.  P.  Homarj  W.  8.  Benedict  and  Francis  W,  Bakery  for  Defendant, 
F.  Henke : 

1.  A  monition  dnly  liomologated  conflrmlng  *  Jndlcial  sale,  has  the  force  of  ret  adjudieata, 
and  oi>eratee  as  a  complete  bar  against  all  claims  to  the  property  in  conseqaenoe  of  all 
Ulegalitiea  or  informalities  in  the  proceedings,  whether  before  or  afttf  Jodgment.  R.  S., 
Sections  3370,  S375,  S376;  9  An.  98;  84  An.  545;  31  Wall.  616. 

S.  The  homologation  of  the  final  account  of  an  executor  and  his  disrharge  aftei  accounting 
for  property,  bars  ail  claims  of  the  heifs  to  snch  property.    3  R.  331 ;  5  R.  359 ;  5  R.  518. 

3.  AH  claims  to  property  aribing  fVom  informalities  in  the  public  sale,  are  barred  by  the  pre- 
scription of  five  years.    Civil  Code,  Art  3544 ;  99  An.  534. 

4.  One  who  takes  part  in  the  sale  of  his  property,  or  who  stands  by  in  silence  when  it  is  sold, 
is  estopped  ftt>m  thereafter  claiming  it  ftt>m  the  purchaser.    5  R.  353,  518. 

5.  In  an  action  of  nullity,  the  specific  groand  uirnn  which  p^aintifl*  relies  must  be  alleged. 
6  M.  633 ;  13  An.  13 ;  14  An.  777 ;  36  An.  618. 

6.  Plaintiff,  seeking  to  annul  a  Jadioial  sale,  must  tender  to  the  purchaser  the  amount  paid  to 
firee  the  property  from  encumbrances.  6  N.  S.  684 ;  8  N.  S.  163,  310 ;  3  La.  541 ;  8  La.  177 ; 
8  La.  440;  3  An.  668;  5  An.  355;  6  An.  581;  8  An.  503;   13  An.  351;   13  An.  313;  31  An. 

•    385,  4S5 ;  34  An.  334 ;  38  An.  854 ;  39  An.  537 ;  39  An.  174. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  by  the  heirs  of  P.  A.  B.  Lesseps 
to  recover  certain  real  estate,  known  as  the  "  8t  Sophie  ^  Plantation, 
situate  in  tlie  parish  of  Plaquemines. 

The  defense  is:  res  judicata  and  the  prescription  of  live  years. 

There  was  judgment  sustaining  the  pleas,  and  the  plaintiffs  appeal. 

It  appears  from  the  evidence  adduced,  that  the  property  in  question 
w^as  inventoried  among  the  tissets  of  tlie  deceased.  There  is  no  dispute 
that  it  then  belonged  to  him.  The  contention  is,  as  to  whether  it  has 
since  passed  from  the  estate. 

The  defendants  claim  that  it  was  sold  by  the  sheriff,  uiider  a  judg- 
ment in  the  suit  of  the  Police  Jury  against  the  estate,  brought  in  April, 
1868,  for  the  recovery  of  costs  for  rebuilding  a  levee,  etc.,  in  front  of 
the  plantation  j  that  at  the  offering  in  January,  1869,  it  was  abjudicated 
to  D.  B.  Macarty,  their  common  author,  who  paid  the  price  in  ready 
money ;  that  subsequently,  proceedings  for  a  monition  were  initiated 
and  ultima  ted  in  a  judgment,  rendered  in  November,  1871,  homolo- 
gating the  sale,  and  that  afterwards  the  sale  was  mentioned  by  the 
execut'Or  in  his  final  account  of  the  deceased,  which  was  homologated 
without  opposition. 

The  pica  of  res  judicata  rests  upon  the  judgment  of  homologa- 
tion, and  the  plea  of  prescription  is  based  on  the  time  which  has 
elapsed  since  the  sheriff's  adjudication  in  1869. 

In  reply,  the  plaintiffs  say :  That  the  law  under  which  the  Police 
Jury  suit  was  instituted  aiyi  the  property  sold,  had  been  repealed  two 
years  before  the  bringing  of  the  suit ;  that  the  judgment  and  the 
sale  are  nullities ;  that  the  monition  proceedings  and  the  homologation 
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of  the  sale  of  1869y  are  of  no  effect,  as  they  cannot  cure  the  defects  of 
a  judicial  sale  iu  a  case  where  the  parties  were  not  cited,  and  where 
the  provisions  of  the  law  were  violated. 

The  Record  shows  tliat  the  suit  was  brought  by  the  Police  Jury ;  that 
service  was  accepted  by  one  of  the  heirs  of  Lesseps,  for  himself,  and 
for  the  other  heirs  concerned  ;  that  a  citation  was  published }  that  a 
default  was  entered  and  subsequently  confirmed ;  that  execution 
issued ;  that  the  property  was  seized  and  that  instructions  were  given 
for  the  sale,  both  by  August  Lesseps,  as  owner  of  one-third,  and  by 
Bernard  Souli^,  as  executor  of  Alex.  Lesseps,  owner  for  the  remaining 
two-thirds ;  that  the  property  was  offered  and  adjudicated  on  the  2d 
January,  1869,  to  D.  B.  Macarty,  for  (4854,  paid  cash,  and  that  the 
sheriff's  deed  was  recorded  on  the  28th  of  the  same  month. 

It  further  appears  that  in  February,  following,  the  purchaser  applied 
for  a  monition ;  that,  after  publication  and  in  the  absence  of  opposition, 
the  sale  was  confirmed  and  homologated,  the  judgment  being  signed 
on  the  24th  of  November. 

The  ground  upon  which  the  plaintiffs  rely  to  have  the  sale  and  the 
monition  declared  nullities  is,  that  the  act  of  the  legislature  of  Febru- 
ary 17th,  1866,  relative  to  the  Board  of  Levee  Commissioners,  repealed 
all  former  laws  for  the  construction  of  levees  at  the  expense  of  riparian 
proprietors,  and  in  support  of  that  position,  reference  is  made  to  the 
case  of  Tardos,  22  A.  58. 

It  is  claimed  by  the  defendants,  that  the  law  under  which  the  pro- 
ceedings were  had  in  1868,  for  the  payment  of  the  work  done  in  front 
of  the  St.  Sophie  Plantation,  was  a  special  statute  passed  in  1840,  No. 
60,  and  subsequently  amended  in  1848,  No.  38,  Extra  Session,  and  that 
the  Act  of  1866,  being  a  general  statute,  did  not  repeal  those  special 
statutes. 

We  do  not  think  it  necessary  to  decide  either  ^at  question,  or  that 
of  res  judicata  resulting  from  the  homologation  of  the  monition,  or 
that  of  prescription,  as  we  think  that  in  consequence  of  facts  which  have 
occurred  since  the  proceedings  by  the  Police  Jury  and  the  judgment 
in  their  favor,  the  sale  under  it  is  valid  and  binding. 

We  have  seen  that  both  the  co-proprietor,  for  one -third,  and  the 
estate  of  Lesseps,  in  the  person  of  its  representative,  owning  the  re- 
maining two-thirds,  have  given  instructions  as  to  the  mode  or  manner 
in  which  the  sale  was  to  be  effected. 

Whatever  objections  might  be  and  are  urged  .against  the  ratification 
set  up,  must  prove  of  little  or  no.  weight,  when  it  is  considered  that, 
in  the  account  which  was  presented  to  the  Probate  Court  in  1870,  it  is 
distinctly  stated,  that  ^^  the  St.  Sophie  Plantation  had  been  seized  and 
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sold  l3y  tbe  sheriff  of  the  Parish  of  Plaquemines,  on  the  2d  of  January, 
1869,  to  satisfy  a  judgment  obtained  by  the  Police  Jury  of  said  Parish.** 

This  account  was  duly  homologated  in  June  of  the  following  year. 
The  executor  was  afterwards  discharged  in  April,  1875. 

The  objection,  tliat  this  judgment  of  homologation  is  not  binding  on- 
tiie  heirs,  because  they  were  not  cit<ed,  otherwise  than  by  advertise- 
ment,  is  unwholesome. 

The  succession  of  Lesseps  was  notoriously,  thoroughly  insolvent. 
Its  ci^ditors  were,  to  all  appearances,  the  only  parties  interested  in  ita 
speedy  and  economical  liquidation  and  settlement.  His  heirs  had  none 
but  a  contingent  residuary  interest,  depending  upon  a  balance  in  the 
hands  of  tlie  succession  representative,  in  money  or  property,  after 
payment  of  all  the  acknowledged  and  recognized  creditors.  It  is  then,: 
and  then  only,  that  their  interest  could  take  semblance  and  form. 
They  had  not  accepted  the  succession  unconditionally  and,  even  then, 
could  not  have  taken  the  seizin  from  the  executor,  without  providing 
him  with  the  means  to  pay  the  creditors,  these  insisting.  The  fAct  is^ 
they  did  not  do  so.  Their  interest  being  very  remote,  they  stood  aloof 
irom  the  proceedings,  totally  indifferent  to  the  course  to  be  pursued. 

There  would  have  been  no  necessity  to  notify  them  of  any  appliea*^ 
tion  for  the  sale  of  the  property.  The  advertisements  preceding  the 
sale  would  have  been  sufficient  notice.  They  would  have  had  the  right 
to  arrest  the  sale  by  paying  the  debts,  or  showing  that  none  existed. 
•  In  cases  of  thoroughly  insolvent  successions,  it  is  an  error  tb  suppose 
that  the  law  requires  that  the  settlement  of  the  same  shall  be  obstructed 
and  rendered  cumbersome  and  more  onerous,  by  the  giving  of  notices  of 
any  kind  to  the  heirs,  whoever  they  be,  of  age  or  minors,  present  or 
Absent ;  for  it  is  only  on  the  contingency  that  there  exists  a  residfie,  in- 
other  words,  that  the  forces  of  the  succession  are  ample  to  satisfy  and 
discharge  its  liabilities,  and  that  there  shall  remain  a  surplus,  that  the 
heirs  are  considered  as  having  an  interest  involved  in  it  and  must  be 
notified. 

The  duty  of  the  heirs,  or  of  their  representatives,  is  to  keep  a  watch- 
ful eye  on  the  proceedings,  as  they  are  developed,  and  to  make  oppor- 
tune opposition,  in  the  form  pointed  out  by  law,  to  whatever  might 
prejudice  them. 

Why  sfaeuld  they,  by  representation  of  the  insolvent  deceased,  be 
entitled  to  such  notices  and  citations,  when  their  author,  had  he  lived 
and  made  a  judicial  surrender  of  his  property  to  his  creditors,  would 
not  hijBMelf  have  been  entitled  to  any  f 

The  affairs  of  an  insolvent  debtor  going  to  judicial  bankruptcy  are 
stttled  withmit  such  formality.    The  atfairs  of  an  insolvent  deceased 
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«li«iuld  not  be  required  to  be  liquidated  in  a  different  mode,  in  the 
jibaence  of  any  law  to  the  contrary.     Ubi  eadem  raHo,  eadem  est  lex. 

We  regard  the  law,  relative  to  notice^  to  heirs  in  BucceAfdons,  as  re- 
4|uiring  such,  only  where  tlie  successions  are  really  or  apparently 
itolveuty  and  it  is  proposed  to  establish  and  apportion  a  residue  among 
the  heirs  of  the  deceased.  Heirs  opx>osing  an  account  could  not  disturb 
it,  unless  error,  fraud  or  iigury  were  shown.  They  c^iunot  be  permitted 
to  set  upi  aft<er  Judgment,  that  which  they  could  have  alleged  and  did 
not  aver  before  judgment,  so  as  to  upset  what  was  concluded  by  the 
judgment  homologating  the  account,  and  overturn  titles  resting  upon 
the  proceedings. 

If  heirs  stand  by  and  tolerate  the  settlement  of  an  estate  in  which 
they  are  concerned,  by  the  sale  of  its  property,  by  application  of  its* 
funds,  by  an  account  exhibiting  its  assets  and  liabilities,  and  a, defi- 
ciency towards  fuU  payment,  and  permit  the  account  to  be  published 
and  homologated,  without  4)pposition  on  their  part,  the  proceedings 
thus  culminating*  become  conclusive  upon  them,  and  cannot  afterwards 
be  questioned  by  them. 

The  judgment  is  binding  on  the  creditors  and  legatees,  who  are  pri- 
uiarily  uiteiested,  and  operates  in  like  manner  on  the  heirs,  who  are 
aei-ondarily  concerned,  when  there  exists  no  residue  in  their  favor.  The 
binding  effect,  which  the  judgment  on  the  account  thus  acquires^ 
<*ontinues  afterwards. 

The  principle  which  dispenses  with  notices  of  sale  to  heirs,  when  'a 
aale  is  sought  to  pay  the  debts  and  charges,  even  in  a  solvent  succes* 
aion,  certainly  relieves  them  in  insolvent  estates,  throughout  all 
Uie  proceedings,  sx>ecially  concerning  th^  account  showing  the  active 
and  passive  and  the. insolvent  condition  of  the  succession,  and  it  is 
manifest  from  it  that  no  residue  accrues  to  the  heirs.  These  conclu- 
Mons  are  sustained  both  by  reason  and  law  and  by  equity. 

We  deem  it  sufficient  to  refer  to  authorities,  vrithout  analyzing  them 
separately.  6  L.  225;  10R.457  ;  12  R.  548  j  2  A.  503;  14  A. 706;  15  A, 
e7d ;  21  A.  506 ;  24  A.  343,  530;  28  A.  633;  29  A.  379,  381,  397;  30  a! 
304,  894;  31  A.  280;  32  A«  971 ;  33  A.  469. 

The  plaintiffs  present  themselves  with  bad  grace  to  claim  this  prop* 
erty,  the  proceeds  of  the  sale'  of  wl)ich  were  paid  cash  to  the  sheriff 
and  applied  to  the  payment  of  a  work  done  for  its  preservation.  14  A. 
622;  21  A.  508;  3  A.  564;  6  A.  51,  ^1 ;  8  A.  503;  12^ A.  271 ;  27  A. 563; 
14  A.  777 ;  31  A.  450. 

In  the  last  case  the  late  Court  well  observed,  in  circumstances 
flomewhat  similar : 

^^  The  divine  command  to  honor  thy  father  and  thy  mother,  is  bat 
the  echo  of  a  sentiment  that  nature  has  planted  deep  in  the  human 
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heart  and  the  laws  of  all  countries,  dealing  with  men's  acts,  and  yet 
enforcing  that  sentiment,  prohibit  the  child  from  taking  the  father's 
property,  unless  he  pays  the  father's  debts." 

We  consider  that  by  the  final  account  and  tableaux  presented  and 
homologated  without  opposition,  the  status  of  the  property  claimed  io 
this  writ  has  been  a^usted  and  settled  as  having  passed  from  the 
estate  of  the  deceased. 

The  District  Judge  so  viewed  the  matter.  We  find  no  error  in  his 
finding. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 
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No.  8430. 
The  State  of  Louisiana  vs.  Dini^  Harris. 

The  motion  to  quash  the  Tonlre  iras  properly  oTermled,  in  the  abeenee  of  a  ehazijpe  of  fraad, 
or  arermeot  of  a  great  wrong  or  injury  caased  to  the  defendant. 

The  aocnaed  was  not  entitled  to  a  new  tiial  on  the  ground  that  the  evidence  at  the  inqneet 
waa  taken  along  by  the  Jury,  together  With  other  papem.  in  retiring  todeliberate,  and  that 
the  table  in  their  room  of  deUberatioDB  wae  oorered  with  law  books,  to  which  they  had 


ibat  the  aocnaed  be  personally  present  in  oonrt  at  the  trial  of  the  motion 


It  is  not 


for  a  new  trial. 


APPEAL  from  the  Nineteenth  Judicial  District  Court,  Parish  of 
Terrebonne.    Goode,  J. 


J,  C,  JEgan,  Attorney  General,  for  t^e  State,  Appellee. 
Suthon  dt  Suthon,  for  Defendant  and  AppeUant. 


The  opinion  of  the  Court  was  delivered  by 

Bermubez,  C.  J.    This  defendant  was  prosecuted  and  tried  for 
murder.    He  was  conyicted  of  manslaughter. 
From  the  judgment,  sentencing  him  to  ftye  years  imprisonment  at 
*  hard  labor  in  the  State  penitentiary,  he  has  appealed. 
He  complains : 

1.  That  the  District  Court  has  erred  in  oyerruling  his  motion  to 
quash  the  general  venire  and  in  refusing  that  for  a  new  trial. 

2.  That  the  Record  does  not  show  that  he  was  present  during  the 
trial  of  the  last  motion. 

I. 
The  challenge  to  the  array  was  based  on  the  ground  that  the  general 
venire  was  not  completed  fix>m  all  the  citusens  qualified  to  serve  as 
jurors )  that  the  names  were  selected  from  a  list  of  registered  voters } 
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that  the  names  of  the  jnrors  were  not  written  on  separate  slips  of  paper, 
with  the  nomber  of  the  ward  or  place  of  residence  of  the  juror,  by  the 
clerk  of  the  conrt. 

The  motion  to  quash  the  venire  does  not  contain  any  charge  that 
some  fraud  has  been  practiced,  or  some  great  wTong  committed  in  tlie 
drawing  and  summoning  of  the  jury,  that  would  work  a  great  and 
irreparable  injury  to  the  accused. 

Under  the  rulings  of  this  Court,  based  on  Sec«  10  of  Act  44,  of  1877, 
the  moticm  to  quash  is  wholly  deficient  and  cannot  prevaiL  See  State 
vs.  Dozier  al.  Lobster;  State  vs.  Watkins  Smith,  33  A.,  p.  1414,  and  au- 
thorities therein  referred  to ;  also,  32  A.  36 ;  30  A.  884 ;  31  A.  379. 

IL 

The  main  grounds  uiged  for  a  new  trial  are,  that  the  jury  were  per- 
mitted to  take  with  them,  during  their  deliberations,  the  written  testi- 
mony taken  at  the  inquest,  which  was  not  in  evidence,  a  cei*tiiicate  of 
death  of  the  coroner,  dated  after  the  inquest  and  forming  no  part  of  it  ,* 
that  after  the  evidence  had  been  closed  on  both  sides,  the  jury  were 
allowtsd  to  occupy  the  court  room,  the  table  in  which  was  covered  with 
law  books,  the  jury  having  free  access  thereto. 

We  have  examined  the  testimony  offered  in  the  motion  for  a  new 
trial,  and  which  is  annexed  to  the  bill  of  exeejition  taken  to  the  refusal 
of  the  Judge  to  grant  one,  and  we  have  also  considered  tlie  statements 
in  the  bill  itself. 

From  the  whole,  we  gather  :  that  the  inquest  and  the  coroner's  cer- 
tificate, which  were  fiEistened  together,  had  been  read,  without  objec- 
tion, to  the  jury ;  that  immediately  thereafter,  the  Judge  charged  the 
jury  with  emphasis,  that  the  inquest  only  proved  the  death ;  that  the 
evidence  on  the  inquest  was  not  read ;  that  there  were  law  books  in  the 
room  to  which  the  jur^'  retired ;  that  those  books  continued  therein 
until  after  tliey  had  deliberated ;  that  they  were  after^-ards  found 
scattered ;  that  when  the  jury  returned  into  court  with  their  verdict, 
the  bundle  of  impers,  or  Record,  which  they  brought  in,  was  found  to 
contain  the  evidence  at  the  inquest,  the  inquest  and  the  certificate. 

Under  that  state  of  factp,  was  the  accused  entitled  to  a  new  trial  f 

The  rule  is,  that  when  the  jury  retire  to  deliberate,  improperly  taking 
out  with  them  a  paper,  it  should  be  no  ground  for  a  new  trial,  unless  it 
appear  that  it  was  examined  and  that  the  accused  was  thereby  preju- 
diced.   29  Iowa  295 ;  6  A.  554. 

The  rule  likewise  is,  that  the  jury  should  not  be  pennitted  to  take 
with  them  any  j^oriion  of  the  written  evidence  in  the  case,  but  that 
there  exists  no  objection  to  their  taking  the  whole  of  the  evidence ;  61 
ni.  366  ;  but  the  rule  is  not  without  exceptions.    29  A.  715. 

It  was  lield  that  it  is  no  eiTor  to  pennit  the  jury,  on  a  trial  for  murder. 
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to  take  with  tliem  papers  which  had  been  commeDted  upon  during  the 
trial.    76  Penn.  St.  340 ;  5  Binny's  Rep.  Penn.  239. 

It  was  distinctly  farther  ruled,  that  where  it  appeared  that  the  testi- 
mony which  was  given  at  the  coroner^s  inquest,  and  which  had  not 
been  offered  in  evidence  on  the  trial,  was  accidentally  taken  to  the 
jury  room,  it  was  no  ground  for  a  new  trial.    10  Rich.  212. 

In  the  present  instance,  there  is  nothing  to  show  that  only  |Nirf  ofthe 
evidence  at  the  inquest  was  taken  out  j  that  it  was  read  by  any  juror ; 
that  the  jury  was  prejudiced  thereby.  It  was  inadvertently  taken  out 
by  the  jury  with  the  Record,  attached  as  it  was  to  the  inquest  and  to 
the  coroner's  certificate,  which  had  been  read  to  the  jury.  The  District 
Judge  had  emphatically  charged  the  jury  for  the  full  protection  of  the 
accused. 

In  State  vs.  Bradly,  6  A.  560,  the  Court  said : 

**  It  is  the  duty  of  the  court,  and  of  their  officers,  to  guard  as  far  as 
possible  against  all  irregularities  in  their  proceedings.  Still  they  will 
occur,  because  tribunals  of  justice,  like  all  human  institutions,  are  im- 
perfect. Some  irregularities  are  of  such  a  gross  character  that  a  pieju- 
cial  efPoct  may  be  presumed.  We  do  not  think  the  one  complained  of 
was  of  that  character.  If,  by  any  means,  it  could  be  shown  that  the 
affidavit  had  produced  an  improper  influence  on  the  jury  in  making  up 
their  verdict,  it  would  afford  sufficient  ground  for  granting  a  new  trial. 
But  we  will  not  presume  it  because  it  is  barely  possible.  >Ve  should 
regard  jurors  as  rational  men,  capable  of  performing  the  high  dutien 
which  the  Constitution  imposes  upon  them.  The  Constitution  and 
laws  charge  them  to  judge  of  the  issues  upon  which  life,  liberty  and 
property  depend.  The  law  presumes  them  to  possess  the  capacity  and 
integrity  to  perform  those  duties  correctly,  and  that  they  will  not  be 
swerved  i¥om  their  peiformance  by  improper  influences,  and  we  will 
not  presume  or  decide  the  contrary,  until  it  appears  from  proof  or 
necessarily  results  from  gross  misconduct.^' 

The  evidence  further  fails  to  show,  that  the  books  in  the  jury  room 
were  examined  and  read.  It  was  no  doubt  improper  to  permit  them 
there  to  remain,  without  the  authority  of  the  court,  or  the  consent  of 
the  parties  ;  but,  in  the  absence  of  direct  testimony  to  establish  that 
they  were  looked  into  and  read,  that  is  no  ground  for  a  new  trial.  13 
Ind.  434  ;  11  Ohio  114 ;  32  A.  842,  and  authorities  referred  to. 

The  motion  for  a  new  trial  was  properly  overruled. 

III. 

The  assignment  of  errors  filed  here  calls  our  attention  to  the  silence 
of  the  transcript,  relative  to  the  presence  of  the  accused  during  the 
trial  of  his  motion  for  a  new  trial,  and  it  is  insisted  that  this  is*an  error, 
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patient  ou  the  face  of  the  Record,  which  deuiands  a  remanding  of  the 
case. 

The  Constitutiona  of  iiiOKt  of  the  States  of  the  Union  incorporate  the 

< 

old  common  law  principle,  that  the  accused  in  criminal  cases  shall  have 
a  right  to  meet  the  witnesses  against  him,  face  to  face.  Ours  provides 
that  he  shall  enjoy  the  right  to  be  confronted  with  the  witnesses 
against  him.    Const.  1879,  Art.  8. 

However  sacred  this  constitutional  right  may  be,  it  has  not  been  con- 
strued to  be  so  absolute  in  character  as  to  require  the  constant  presence 
of  the  defendant  at  each  and  every  proceeding  in  his  case.  It  has  been 
construed  as  entitling  him  to  be  present  at  the  arraiynmenty  trial,  charge 
verdict  and  sentence,  but  we  have  been  shown  no  precedent  in  this 
country  where  the  accused  is  entitled  to  be  present  at  any  other  pro- 
ceeding. It  is  not  to  our  knowledge,  from  the  books  or  otherwise,  that 
the  defendant  has  ever  claimed,  or  been  recognized,  the  right .  to  l>e 
present,  when  therein  represented  by  counsel,  in  the  court  of  last 
resort. 

In  32  A.  560,  we  said : 

**  While  the  law,  in  its  tendemess  for  one  in  its  custody,  charged 
with  a  grave  offense,  may  not  from  this  consideration  dispense  witli  the 
personal  presence  of  the  accused  in  all  the  important  material  stages  of 
tlie  trial,  lest  he  might  possibly  suffer  some  injury  from  his  absence,  it  is 
not  now  required  that  he  should  be  personally  present  at  each  any  every 
step  and  proceeding  connected  with  the  case  of  minor  significance  and 
importance.""    V.  Dougherty  vs.  Commonwealth,  69  Penn.  St.  286. 

We  will  add  that  such  is  the  case,  particularly  on  the  trial  by  coum- 
sel  of  a  motion  for  a  new  trial,  which  necessarily  admits  a  previous 
trial,  and  which  is  not  another  trial  in  itself,  and  during  which  no 
witness  is  or  can  be  heard  to  test  the  guilt  or  innocence  of  thje  accused, 
on  the  chsirge  against  him. 

It  has  been  held  that  the  defendant's  voluntary  al^sence,  dui'ing  part 
of  a  trial  ou  an  indictment  for  a  felony,  was  no  ground  for  reversing 
the  sentence  against  him.  17  Cal.  389  j  17  Wis.  67.5  5  2  Mont.  239  5  7 
Ohio  pp.  1,  180;  16  lud.  ;357j  8  R.  554,562. 

Tlie  same  ruling  has  been  made  touching  his  compulsory  removal 
from  the  court  room,  where  his  action  is  such  as  to  make  it  impossible 
to  proceed  with  the  trial,  and  he  is  permitted  in  an  adjoining  room  jto 
conmiunicate  with  his  counsel..    6  Blaich.  464 ;  98  U.  S.,  p.  158  (4). 

Judges,  however,  have  sometimes  preferred  enduring  an  irritating 
defen€lant,  where  a  plea  of  insanity  was  interposed,  and  the  accused 
claimed  the  right  of  representing  himself. 

In  his  work  on  Criminal  Procedure,  Bishop  says,  that  between  tho 
verdict  and  the  sentence,  it  is  not  necessary,  though  highly  proper, 

16 
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that  the  prisoner  be  present  in  court,  when  the  offense  charged  is  a 
capital  one.    Vol.  3,  Sees.  276, 275. 

The  reasons  for  which  formerly  the  personal  attendance  of  the  accused 
was  required,  are  well  given  by  Manning,  C.  J.,  in  30  A.  1155,  and 
those  for  which  it  is  not  deemed  indispensable  in  certain  cases  specified, 
are  likewise  stated  in  32  A.  558. 

lu  motions  in  arrest  of  judgment  and  in  error,  the  old  English  prac- 
tice was  to  require  the  attendance  of  the  defendant,  but  in  our  sister 
States,  as  well  as  in  ours,  this  presence  has  not  in  practice  been 
enforced.  18  Mo.  319 ;  2  Dutcher  464,  601  j  1  Parker  C.  R.  360  j  Whar- 
ton on  Cr.  L.,  No.  2998,  ^2,  and  notes. 

We  do  not  consider  that  the  defendant  was  entitled  to  be  personally 
])resent  at  the  trial  by  his  counsel  on  the  motion  for  a  new  trial. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 

Mr.  Justice  Todd  dissents. 


47  1488  No.  8450. 

^  ^^  C.  Chaffe,  Jr.,  Syndic,  vs.  Madison  Carroll. 

1.  Where  the  order  of  appeal  is  in  the  alternative  for  a  devolutive 
or  suspensive  appeal,  and  the  bond  given  is  not  sufficient  for  a  sus- 
pensive appeal,  but  exceeds  the  amount  lixed  for  a  devolutive  appeal, 
it  is  a  sufficient  bond  for  a  devolutive  appeal,  and  the  motion  to 
dismiss  will  not  prevail. 

2.  An  order  of  seizure  and  sale  cannot  legally  issue  in  favor  of  an 
alleged  endorsee  of  a  promissory  note,  payable  t«  the  order  of  the 
payee,  without  authentic  evidence  of  the  endorsement.  Nor  does  the 
stipulation  in  the  act  of  mortgage  securing  the  note,  to  the  effect,  ^'  that 
the  payee  or  his  transferree  may  proceed  to  enforce  the  same  by 
seizure  and  sale,''  dispense  with  such  proof  of  the  endorsement. 

3.  When  the  application  is  made  for  such  order  on  a  note  of  the 
description  stated,  by  one  claiming  to  be  syndic,  and  there  is  no  au- 
thentic proof  of  the  payee's  endorsement,  the  application  must  be 
accompanied  by  proper  evidence  of  the  assignment,  and  the  syndic's 
appointment,  to  wan-ant  the  order. 

Judgment  reversed  and  order  of  seizure  and  sale  annulled. 

APPEAL  from  the   Tenth  Judicial  District   Court,  Parish   of  Red 
River.    Loga/iiy  J. 


Montfort  8,  Janes,  for  Plaintiff  and  Appellee. 
Jj,  B.  Watkkks^  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by  Toi>i>.  J. 
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No.  8462. 
A.  RouGELOT  VS.  W.  A.  Quick.  

84    123 

Tftx  sale  declared  null  and  void  and  set  aside,  for  want  of  proper  deaoription  of  the  property  ^  20271 

on  the  assessment  roUs,  and  also,  because  some  of  the  taxes  for  which  the  property  was  ^.  ^ 

sold,  were  illegal.  \  U    li 

APPEAL  from  the  Nineteenth  Judicial  District  Court,  Parinh   of  '"^  *^i 
Terrebonne.    Goode,  J. 


Van  B,  Winder  and  John  JB.  Winder ,  for  Plaintiff  and  Appellant: 

1.  In  a  tax  sale  every  formality  of  law  mast  be  strictly  complied  with,  under  pain  of  nnlUty . 
4  L.  148 ;  14  A.  900 ;  33  A.  391 :  Cooley  on  Tax,  393  -.  BlaokweU,  33 ;  13  Cal.  609. 

2.  Property  mnat  be  legally  desciibed  in  the  assessment  roU.    Blackwell,  pp.  123,  878. 

3.  Property  of  non-residents  mnst  be  placed  on  the  non-resident  portion  of  the  rt>ll.  Acts 
1871,  Aot  49,  Sec.  18.  This  provision  is  msndatory.  Cooley  on  Tax,  977 ;  19  Maine,  100 ; 
1  Haas.  48  :  93  N.  Y.  981 ;  40  N.  T.  547 ;  48  K.  T.  486 ;  8  Penn.  St.  109. 

4.  Parish  taxes  must  be  placed  on  separate  roll  from  State  taxes.  Acts  1871,  Act  49,  Sec  43. 
This  provision  is  imperative.    BlaokweU.  163;  Cooley  on  Tax,  995;  16  Mich.  19. 

5.  Collector  mnst  have  a  warrant  to  collect  Blackwell,  166,  948;  Acta  1871,  Act  49,  Sec 
49. 

6.  Legal  notice  to  pay  the  tax  mnst  be  given.  Blackwell,  171 ;  33  A.  997.  In.  case  of  a  non- 
resident, notice  mnst  be  served  on  a  curator  ad  hoe,  (Sec.  5,  Aot  47,  Acts  1873,)  though 
directed  to  debtor.    98  A.  695. 

7.  Advertisement  must  contain  same  description  as  assessment  rolls— a  variance  is  fatal. 
Cooley,  336;  33  A.  558. 

8.  'Sale  void  if  a  portion  of  the  tax  be  illegal.  Blackwell,  160 ;  Cooley,  995 ;  Burroughs  on 
Tax,  aoi. 

(a.)    Parish  tax  illegal  if  not  preceded  by  publication  of  budget.     R.  S.  S.  9745 ;  Coolcty, 

918  ;  96  A.  154  ;  98  A.  961 ;  30  A.  1944. 
(b.)    Parish  tax  illegal  if  excessive— beyond  legal  limit    Act  49  of  1871,  Sec  7 ;  99  A.  1 ; 

98  A.  538;  30  A.  1065;  39  A.  411. 

9.  Purchaser  must  pay  the  bid  cash.    Sec  5,  Act  47,  1873 ;  Blackwell,  975 ;  Cooley,  343. 

10.    The  return  of  delinquent  roll,  in  order  to  work  a  forfeiture,  mnst  be  a  lefflil  retam,  ^pte- 

ceded  by  all  the  requisites  and  formalities  of  the  law.    Cooley.  319 ;  Blackwell,  400. 
.    Owner's  tender  of  purchase  money  being  necessary,  is  no  admission  of  legality  of  tax. 

30  A.  310;  33  A.  490. 
9.    Purchaser  cognisant  of  vice  in  title,  is  a  poaaessor  in  bad  faith  and  owes  rents     B.  C  C. 

3450,3453. 
13.    Possessor  in  good  faith  owes  rents  from  judicial  demand.    R.  R.  C.  3453. 
4.    Taxes  paid  by  purchaser  compensable  by  rents.    39  A.  938. 
15.    Onus  probandi  is  on  purchaser  to  show  validity  of  title.     Art  118  of  Const  1866,  does 

not  make  deed  prima /aeie  evidence  of  the  regularity  of  proceediugs  anterior  to  the  sale. 

Cooley,  355 ;  13  Tex.  998;  8  Tex.  19 ;  15  Ark.  331 ;  33  A.  597 ;  BlackweU,  64. 

Suth&H  da  Sftthotif  for  Defendant  and  Api>ellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  to  annul  a  tax  sale  of  real  estate, 
and  to  recover  the  revenues  of  the  property. 

The  grounds  urged  are  numerous,  but  may  be  condensed  into  three 
principal  ones. 


' 
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T. 
Irregularities  and  iuformsilities  anterior  to  the  sale. 

II. 

The  illegality  of  a  portion  of  the  taxes  for  which  the  property  was 
sold. 

III. 

Non-compliauce  by  the  purchaser,  with  the  terms  of  the  law  in  the 
payment  of  his  bid. 

From  a  judgment  for  the  defendant,  the  plaintiff  has  appealed. 

The  irregularities  and  informalities  charged  in  the  proceedings  ante- 
rior to  the  sale,  as  invalidating  the  title  claimed,  are :  that  the  property' 
was  not  legally  described  in  the  assessment  roll ;  that  plaintiff  being  a 
non-resident,  his  property  should  have  l)een  placed  on  the  non-resi- 
dent portion  of  the  roll ;  that  there  was  no  separate  roll  for  Parish 
t^axes  in  the  Parish  of  Terrel)onne,  for  the  years  1872,  1873,  1874  and 
1875 ;  that  the  collector  had  no  warrant  to  collect  for  the  year  of  1875  ; 
that  no  legal  notice  to  pay  was  given ;  that  the  advertisement  of  the 
sale  did  not  contain  an  accurate  description  of  the  property. 

The  illegfility  of  a  portion  of  the  taxes  claimed  is  charged  on  the 
ground  that  the  Police  Jury  failed  twice  to  comply  with  the  reipiire- 
ments  of  Section  2745  of  the  Revised  Statutes,  is  not  making  out  and 
publishing  a  budget,  and  that  the  parish  tax  of  1875  exceeded  by  41 
mills  the  limitation  imposed  by  law. 

The  non-compliance  by  the  purchaser  with  the  terms  of  the  law  in 
the  payment  of  his  bid,  is  said  to  consist  in  his  ret^iining  the  balance 
of  the  price  of  abjudication,  after  paying  the  taxes  claimed,  with  charges 
and  costs. 

The  enjoyment  of  the  property  is  valued  at  one  hundi'ed  dollars  per 
annum. 

The  defenses  set  up  are : 

That  plaintiff  has  no  interest,  the  proi>erty  having  been  forfeited  to 
the  State  and  the  State  having  made  the  title  ;  that  a  tender  made  by 
plaintiff  of  the  amount  of  taxes,  unqualifiedly,  as  a  condition  precedent 
to  this  proceeding,  admitted  the  legality  of  the  taxes  now  assailed : 
that  the  assessment  of  the  property  was  regular  and  valid ;  that  all  the 
required  notices  were  given  to  the  owner,  through  a  curator  ad  hoe, 
duly  appointed  and  who  represented  him ;  that  the  property  was  cor- 
rectly described,  both  on  the  assessment  roll,  in  the  notice  of  seizure, 
in  the  advertisement,  in  the  proces- verbal  of  adjudication,  and  in  the 
confirmation  by  the  auditor ;  that  eventually  he,  defendant,  is  entitled 
to  a  return  of  the  price  of  atljudication  for  the  taxes  paid  by  him,  and 
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to  recover  the  value  of  tJie  improveaientH  put  by  him  on  tlie  land  since 
the  day  of  sale. 

We  think  tlmt  the  objection  to  tlie  absence  of  interest  in  plaintiff  has 
jio  foundation.  It  goes  to  tlie  merits  of  the  ca^e  suid  cannot  be  detei^ 
mined  as  an  independent  defense.  It  is  enough  that  the  sidt  was 
brought  inrithin  the  time  limited  by  law« 

Inquiring  into  the  merits  of  the  conti-oversy,  we  find  that  the  evi- 
dence shoAvs  that  the  plaintiff  purchased,  in  1S55,  a  tract  of  land  in  the 
Parish  of  Terrebonne,  which  is  described  in  ]iis  petition  ;  that  his  title 
was  shortly  after  recorded  in  the  conveyance  book  in  the  office  of  the 
Parish  Recorder ;  that  he  left  the  Parish  years  ago,  leaving  no  one  to 
represent  him.  Taxes  were  claimed,  as  due  the  State  and  the  Parish, 
on  hia  property,  for  the  years  1872,  187U,  1874  and  1875,  to  satisfy 
ivhicli  ids  x)roperty  was  seized,  advertised  and  adjudicated  tx)  defendant 
for  $100,  in  October,  1876,  the  adjudication  beiugy  after  the  expiration 
of  the  delay  allowed  for  redemption,  confiiiiied  by  the  State  Auditor. 

The  evidence  shows  that  the  property  is  worth  $1,200.  It  is  admitted 
that  it  is  descril>ed  on  the  assessment  i*olls  of  1872,  1873  and  1874,  as 
<*ontaining  160  acres  and  as  boiuide<l  above  by  Z^non  Roussell  estate, 
and  below  by  A.  Ay  cock  ^  that  on  the  roll  of  1875,  it  is  described  as 
containing  40  acres,  bounded  above  by  Zenon  Roussell  estate,  and 
l»elow  by  Mrs.  A,  Ay  cock  j  that  it  was  bounded  below  for  the  most 
part,  by  land  held  in  indivision  by  H.  F.  Davis  and  Mrs.  A.  Aycock, 
and  for  a  small  part  by  land  of  A.  Bourg ;  that  prior  to  the  levy  of  the 
taxes  of  1872,  1873  and  1874,  there  was  made  no  estimate  by  the  Police 
Jury ;  that  for  the  years  1872,  3,  4  and  5,  there  was  a  sex>arate  roll  of 
Parish  taxes  j  that  the  property  was  not  designated  on  the  portion  for 
the  roU  devoted  to  non-residents  ;  that  the  Parish  tax  for  1875,  due  in 
1876,  was  in  the  aggregate  16i  mills,  and  was  not  levied  with  the  sane* 
tionof  a.  majority  of  the  voters  of  the  Parish,  no  election  having  been 
held  for  the  purpose. 

The  proceedings  wei-e  can-ied  on  for  the  t«x  sale,  for  the  payment  of 
lioth  the  State  and  Parish  taxes  blended,  contradictorily  with  a  curator 
ad  hocy  on  whom  pixK'ess  was  servtMl.  The  description  of  the  property 
in  the  notice  of  seizure,  the  adveitisemeut,  the  a4j indication,  and  in 
the  confirmation  by  the  auditor,  is  the  same. 

The  price  of  adjudication,  less  $19.69,  was  paid  to  the  tax  collector. 
The  rent  of  the  proi)erty  is  proved  to  be  worth  reasonably  fifty  dollars 
per  year.  There  was  introduced  no  evidence  sliowing  the  value  of  the 
unprovements  said  to  liave  been  placed  by  defendant  on  the  land ;  but 
it  is  admitted  that  he  has  paid  the  taxes  for  1876,  7  and  8,  as  set  out 
in  hia  answer. 

We  do  not  think  it  necessary  to  consider  each  and  every  ground 
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relied  upon  by  the  plaintiff  for  the  nullity  of  the  aale^  nor  to  pass  upon 
the  question  of  anus.  We  find  among  those  grounds  more  than  one  to 
justify  the  demand.  There  is  no  dispute  touching  the  facts,  which 
l>ot})  litigants  have  either  established  or  admitted. 

It  is  elementary  that  in  a  tax  sale  every  formality  of  law  should  be 
strictly  complied  with,  under  penalty  of  its  nullity. 

The  inadequacy  of  prices  in  sales  of  this  description,  and  the  absence 
or  incapacity  of  the  owners,  arising  from  infancy,  covertui*e  or  other 
causes,  have  had  their  influence  in  the  establishment  of  this  rigid  rule 
of  law.  4  L.  148,  207  ;  IB  L.  514 ;  14  A.  209  ^  33  A.  291.  Burroughs  on 
Tax,  295  :  Cooley  on  Tax,  323 ;  Blackwell,  33,  43,  46,  50,  60,  66  ;  13 
Cal.  609. 

One  of  these  formalities  is,  that  the  property  be  described  on  the 
assessment  roll  in  such  a  manner  that  there  can  be  no  difficult}'  in 
identifying  it,  in  order,  not  only  that  the  owner  may  readily  recognize 
it,  but  also  that  in  case  of  expropriation,  the  adjudicatee  may  easily  be 
put  into  possession  of  it.  It  is  also  required  that  the  description  given 
of  it  in  the  proceedings  to  enforce  the  payment  of  the  taxes  which  may 
be  legally  due  by  it,  be  that  found  in  the  assessment  roll,  which  is  the 
warrant  to  cpUect.  A  significant  variance  is  fatal.  Blackwell,  pp.  123, 
278 }  Cooley,  336. 

The  description  of  the  land  in  the  notice  must  follow  that  in  the  roll, 
so  that  when  the  land  is  sold,  it  be  sold  as  described  in  the  roll  and 
notice.    BuiToughs  on  Tax,  302. 

It  is  another  formality  that  lands  be  classified  as  belonging  to  resi- 
dents or  non-residents.  Act  1871,  No.  42,  Sec.  18.  This  provision  has 
been  recognized  as  mandatory.    Cooley  on  Tax,  277. 

Also,  that  parish  taxes  must  be  placed  on  sei>arate  rolls  from  State 
taxes,  pai-ticularly  where  there  exists  two  distinct  rolls.  Act  1871,  No. 
42,  Sec.  43  j  Blackwell,  163 ;  Cooley,  295. 

It  is  likewise  required  that  the  taxes  claimed  must  legally  be  due  in 
their  entirety,  otherwise  the  sale  is  void.    Blackwell,  160  j  Cooley,  295. 

On  this  subject,  Judge  Burroughs,  p.  301,  says :  That  where  land  is 
Hold  for  different  taxes,  part  of  which  are  legal  and  part  illegal,  the 
act  of  the  officer  is  a  trespass  as  to  the  illegal  part.  That  act  cannot 
be  apportioned.  The  part  which  is  innocent  cannot  be  separated  from 
the  other.  The  power  to  sell  in  such  cases  rests  upon  the  statute.  If 
that  is  not  followed,  the  acts  purjiorting  to  be  done  under  its  authority 
are  void.    51  Mo.  63 ;  6  Kans.  540. 

While  the  doctrine  is,  that  the  act  of  the  officer  cannot  be  partly 
innocent  and  partly  a  trespass,  yet  when  a  party  clauns  relief  and  the 
illegal  part  can  be  separated  from  the  legal,  the  court  can  require,  as  a 
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<Hiudition,  that  the  legal  tax  8hall  l>e  paid.    17  Wis.  442,  288  -,  16  Mich. 
176;  15  Mich.  257;  16  Ohio,  414. 

In  the  three  cases  reported  in  33  A.  490,  520,  558,  we  had  occasion  to 
consider  the  importance  of  a  full  compliance  i^'ith  all  legal  exigencies 
in  tax  sale  matters. 

In  26  A.  154;  28  A.  261 ;  30  A.  1244,  the  court  considered  the  neces> 
sity  of  the  making  out  and  publishing  a  budget  by  the  Police  Jury.  In 
29  A.  1 ;  28  A.  538 ;  30  A.  1085  and  32  A.  411,  the  want  of  authority  of 
Police  Juries  to  assess  taxes  in  excess  of  the  limitation  iixed  by  law, 
was  determined. 

Applying  all  the  recognized  principles  in  such  eases  to  the  facts  pre- 
sented  by  the  Record,  we  have  come  to  the  conclusion  that  the  tax 
sale  assailed  should  be  annulled  for  want  of  a  proper  description  of  the 
property,  and  because  part  of  tlie  taxes  claimed,  the  parish  taxes  for 
1875,  was  not  due. 

The  description  of  the  laud  in  plain tifiT^s  title  is  not  that  on  the 
assessment  roll.  It  does  not  ap])ear,  judging  fix>m  the  admission  in 
the  Record,  that  the  property  whicli  fronts  on  Bayou  Chacahoula,  was 
thus  mentioned  on  the  roll. 

The  description  in  the  expixipriation  proceedings  anterior  to  the 
sale,  in  the  collector's  proces- verbal  and  in  the  Auditor's  conDmiation, 
does  not  appear  to  correspond  with  that  in  plaintiff's  title,  and  is  not  at 
all  that  found  on  the  assessment  roll. 

There  was  no  evidence  offered  to  show  that  under  any  of  the  three 
different  descriptions,  the  property  could  have  been  identified.  That  it 
is  the  same,  is  made  apparent  by  the  acts  of  the  plaintiff,  but  this  was 
necessary  to  enable  him  to  recover,  otherwise  no  recovery  could  ever 
be  had. 

Where  parties  become  adjudicatees  at  tax  sales,  they  must  at  their 
peril  see  that  the  property  be  that  described  in  the  roll,  and  must  show 
afterwards,  if  necessary,  the  identity,  in  case  of  contestation. 

The  defendant  had  no  cause  to  complain  of  the  judgment  of  the 
lower  court,  which  was  absolutely  in  his  favor.  The  demand  which 
he  has  formed  for  the  reimbursement  of  the  price  paid  at  the  tax  sale, 
for  the  taxes  subsequently  alleged  to  have  been  paid  and  for  the  valne 
of  the  improvements,  which  he  says  he  has  placed  upon  tlfe  land,  was 
not  therefore  passed  upon  by  the  lower  court.  It  has  remained  intact. 
It  does  not  fall  within  our  appellate  jurisdiction. 

We  do  not  think  that  the  defendant  can  be  dealt  with  as  a  purchaser 
in  malajide,  and  bound  for  the  value  of  the  rent  since  the  day  of  pos- 
session, for  which  he  can  be  held  liable  only  from  the  date  of  the  insti- 
tution of  the  suit. 

He  has  not  thought  proper  to  accept  the  tender  made  to  him  at  the 
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time  by  the  plaintiff,  bnt  is  not  on  that  jiccoiint  dejnived  of  the  ri;^ht 
of  claiming  what  may  be  due  to  him  for  disbtirsementg  made  to  pay  the 
taxes,  charges  and  costs,  actually  due  at  the  time  of  sale  and  for  im- 
provements.   His  right  to  that  end  remains  unimpaired. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  fi"oni  be  reversed,  and  proceeding  to  lender  such  judgmental 
should  have  been  pronounced : 

It  is  ordered,  adjudged  and  decreed,  that  there  bo  judgment  in  favor 
of  plaintiff,  declaring  null  and  void  the  sale  made  on  the  24th  of  Octo- 
ber,  187fi,  bj-  the  tax  collector,  to  the  defendant,  of  the  land  therein 
described,  and  confirmed  on  the  26th  of  May,  1877,  by  the  State 
Auditor,  together  ^ath  the  j^gistries  thereof  on  said  24th  of  October, 
1876,  and  on  the  6th  of  June,  1877,  the  latter  in  book  C  C.  of  Convey- 
ance, fol.  490,  et  geq,  in  the  office  of  tlie  Parish  Recorder  for  the  parish 
of  Terrebonne,  and  that  the  plaintiff  be  recognized  as  the  owner  of 
the  property  in  question,  and  put  in  possession  thereof. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  plaintiff  recover 
of  the  defendant  fifty  dollars  per  annum  from  judicial  demand  until 
delivery  of  possession  of  the  land  in  controversy. 

It  is  further  ordered  and  decreed,  that  the  right  of  the  defendant  to 
claim  of  the  plJiintiff  what  sums  may  be  due  him  for  moneys  disbursed , 
and  for  improveraeilts,  if  any,  on  the  land,  be  reserved  to  him. 

It  is  further  ordered  and  decreed,  that  the  defendant  pay  tlve  co6t» 
of  the  appeal. 


No.  8294. 

J.  Henry  Behan  vs.  The  City  of  New  Orleans. 

The  salary  of  plaintiff  as  Administrator  of  the  City  being  fixed  by 
law,  could  not  be  reduced  or  remitted  by  a  resolution  or  other  action  of 
the  City  Council,  to  which  he  did  not  assent. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
JJiuaruSy  J. 


Joseph  P.  Eornor  and  Fraims  W,  Baker,  for  Plaintiff  and  Appellee. 

C.  F,  Buck  J  City  Attorney,  and   Wynne  Rof/ers,  for  Defendant  and 
Appellant. 


The  opinion  of  the  Court  was  delivered  by  Fekner,  J. . 
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In  the  Matter  of  the    Scccession  of  Thomas  W.  Foley    for    I- 
homologation  of  proceedings  of  family  meeting  to  appoint 

TCTOR. 

No  penon  bat  a  resident  in  the  Paritih  can  be  appointed  by  the  Jndge  dative  tutor  to  a  minor, 
withont  giving  bond. 

APPEAL  from  the  Twentieth  Judicial  District  Court.    Parish  of 
Assumption.     Knobloehj  J. 


I 
Taylor  JBeattie,  for  the  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  widow  of  Thos.  W.  Foley  had  duly  qualified  as 
natural  tutrix  of  her  minor  children,  in  the  parish  of  Assumption. 

Subsequently,  witiliout  convoking  a  family  meeting  as  required  by^ 
Art.  254,  C.  C,  she  contracted  a  second  marriage  with  Thos.  0.  New- 
man, and  now  resides  with  her  said  husband  in  Galveston,  Texas, 
whereby,  under  the/terms  of  said  article,  she  was  ^^  ipsofimo  deprived 
of  the  tutorship.^' 

She  made  application  to  the  court  a  qua  to  be  appointed  tutrix,  and, 
representing  that  she  was  unable  to  furnish  bond  or  special  mortgage 
and  believed  that  no  person  was  willing  to  give  bond  as  tutor,  she  asked 
for  a  family  meeting  to  advise  as  to  her  appointment  without  bond. 

The  family  meeting  was  summoned,  and  recommended  her  appoint- 
ment without  bond  as  prayed  for ;  but  the  Judge  a  quo  refused  to 
homologate  the  proceedings  and  rejected  her  application  ]  and  from 
those  orders  she  prosecutes  the  present  appeal.  The  action  of  the 
Judge  was  in  accordance  with  law. 

The  domicO  of  the  petitioner  is  clearly  that  of  her  husband,  and  the 
domicil  of  the  minor  is  the  same.  R.  C.  C.  39  ;  Sue.  Winn,  3  Rob.  303 ) 
Sue.  Lewis,  10  A.  789. 

In  the  case  of  minors  thus  domiciled  out  of  the  State,  such  domicil 
is  primarily  the  proper  form  for  the  appointment  of  their  tutor  or 
guardian,  and  the  tutor  or  guardian  so  appointed  is  recognized  by  our 
law  as  entitled  to  represent  them,  and  to  recover  and  control  their 
property  in  this  State.    C.  C.  363. 

The  petitioner  does  not  claim  to  have  such  appointment  from  the 
courts  of  Texas,  nor  does  an^"^  other  person  present  such  authority. 

In  the  absence  of  such  representative,  the  Judge  of  the  parish  where 
the  non-resident  minor^s  principal  estate  is  situated,  has  the  right  to 
appoint  a  tutor.  C.  C.  306 )  C.  P.  946.  In  so  doing,  however,  he  must 
comply  with  the  law. 

17 
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It  is  settled  that  the  mother^  who  has  re-married  without  convening 
a  fauiily  meeting  to  continue  her  in  the  tut4>rBhip  by  nature,  has  abso- 
lutely forfeited  her  right  of  natural  tutorship,  which  cannot  be 
revived  in  her  favor,  and  she  cannot,  thereafter,  be  appointed  exce]it 
as  dative  tutrix,  and  in  accordance  with  the  laws  regulating  dative 
tutorship.  Webb  vs.  Webb,  5  A.  596 ;  Minors  Mossy,  3  Rob.  »>3;  Sue, 
Puck,  9  A.  306. 

We  think  it  very  clear  the  law  does  not,  in  any  case,  contemplate 
the  appointment  of  non-residents  as  dative  tutors ;  but,  however  that 
may  be,  Art.  271,  C.  C,  which  is  the  only  authority  for  appointing  a 
dative  tutor  without  bond,  expressly  makes  it  the  duty  of  the  Judge, 
with  the  advice  of  a  family  meeting,  ^*  to  nominate  a  discreet  and 
responsible  person  in  the  parish  to  be  tutor,  etc.^^  This  can  mean 
nothing  but  a  resident  of  the  parish  ;  and,  the  present  applicant  being 
domiciled,  as  we  have  shown,  in  the  State  of  Texas,  it  is  clear  her 
application  was  properly  rejected. 

Judgment  affirmed  at  appellant's  costs. 


No.  8470. 
L.  Rkder  Sl  Co.  vs.  Mrs.  Sarah  Maas  et  al. 

IT&der  SeoUon  1871  of  the  BeTised  Statutes,  Uie  Judge  cannot,  upon  the  mere  filing  of  thfe 
creditors'  petition  for  a  forced  surreDder,  issue  an  order  to  compel  the  defendant  to  make 
the  surrender.    A  suspensive  appeal  lies  tmm  such  an  order. 

APPEAL  from  the  Twentieth  Judicial  District  Court,  Parish    of 
Lafourche.  ,  Knobloch,  J. 


€l4Mf  Knobloch,  for  Plaintiffs  and  Appellees. 
Thomas  L.  Winder ^  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Fekner,  J.  This  is  a  proceeding  for  a  forced  surrender  under  tlie 
provisions  of  Sec.  1781,  Rev.  Statutes. 

Under  those  provisions,  it  is  manifest  that  the  insolvent  can  only  be 
ordered  to  make  a  surrender  of  his  property  to  his  creditors,  after  lie 
has  filed,  under  order  of  the  court,  a  schedule  of  his  creditors ;  after  a 
meeting  of  said  creditors  has,  under  like  order,  been  called ;  after  such 
meeting  has  been  held  and  has  determined,  by  a  minority  in  number 
and  amount,  that  the  surrender  shall  be  made ;  and  after  the  proees- 
Verbal  of  said  meeting  has  been  returned  into  court  and  homologated. 

In  the  present  case,  upon  the  mere  filing  of  the  creditor's  petition, 
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Uie  Judge  entered  his  order  that  '^  the  defendant  surrender  all  her 
property,  rights  and  credits  to  her  credit-ors,  within  ten  days  from  the 
aerviee  apon  her  of  this  order,  and  that  within  said  delay  slie  file  with 
tho  clerk  of  court  a  schedule  of  her  creditors,  *  *  and  in  default 
thereof,  that  said  debtor  be  ordered  to  prison,  etc/' 

The  first  portion  of  this  order  is  glaringly  illegal,  and  considered  in 
connection  with  the  penalty,  occasioned  such  irreparable  ii^ury  as  justi- 
fied the  appeal  therefrom,  which  is  here  presented. 

In  the  respect  complained  of,  it  must  undoubtedly  be  annulled. 

It  is  therefore  ordered  and  decreed,  that  so  much  of  the  order 
appealed  from,  as  directs  defendant  to  surrender  her  property,  rights 
and  credits  to  her  creditors,  be  annulled  and  set  aside,  and  that,  in 
other  respects,  the  order  remain  undisturbed,  plaintiffs'  and  appellees 
to  pay  costs  of  this  appeal. 


No.  8469. 
H.  M.  Wallis  vs.  B.  F.  Bazet. 

The  remarks  which  the  Jury  read  hy  penniMion  of  the  court,  after  their  rerdict  waa  rendered 

and  filed,  did  not  aiTect  the  validity  oftiie  xerdiot 
The  pahlicatioD  made  by  the  defendant,  of  the  proceedini^  of  the  Council  of  the  Town  of 

Houma,  was  not  libellous. 

APPEAL  from   the  Nineteenth .  Judicial  Distiict  Court,  Parish  of 
Terrebonne.    OooiUj  J. 


IbbiM  Gibson,  for  Plaintiff  and  Appellant. 
Suthon  dt  Sutkon,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  This  is  a  suit  for  libel.  Plaintiff  claims  damages  in  the 
sum  of  five  thousand  dollars,  for  the  following,  reasons :  ^*  That  on  the 
8th  day  of  October,  1861,  the  defendant,  as  proprietor  and  publisher  of 
a  weekly  newspaper,  '  The  Houma  Courier,'  did  utter,  give  cuiTency 
to  and  publish,  in  his  said  newspaper,  through  the  usual  public  chan- 
nels of  distribution,  printed  matter  about  plaiutilf,  as  an  individual  and 
as  a  public  officer,  viz :  Mayor  of  the  town  of  Hounia,  containing  false, 
malicious  and  libellous  charges  against  petitioner,  by  which  he  has  been 
greatly  iigured  and  damaged  in  the  estimation  of  his  friends  and  the 
public." 

The  matter  complained  of  is  as  follows :  ''  Whereupon,  J.  W.  Board 
moved  to  have  the  minutes  corrected.  The  Mayor  said  it  was  too  late 
to  correct  the  minutes^  and  it  would  make  no  difference  whether  they 
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approved  them  or  not.  The  board  refused  to  approve  them.  The 
Aldermen  accused  the  Mayor  of  a  pet  job,  which  they  said  they  would 
not  l)e  responsible  for.  The  board,  it  seems,  at  a  previous  meetings 
passed  a  resolution  appropriating  one  hundred  dollars  for  the  cleaning 
of  Barrow  street  ditch,  from  Terrebonne  to  Bayou  Lacarpe  and  the 
building  of  two  bridges.  The  secretary  pro  tem.  made  the  resolution 
read :  one  hundred  dollars  for  the  cleaning  of  Barrow  street,  which  the 
board  said  was  altogether  different  from  the  resolution  passed.  The 
Mayor  made  a  verbal  contract  with  Mr.  John  Foley,  for  one  hundred 
dollars,  for  the  cleaning  of  Barrow  street  ditcli,  which  has  not  been  the 
custom.  The  custom  has  always  been  to  advertise  for  the  lowest  and 
best  bidder,  and  also  have  a  written  contract.  Mr.  J.  W.  Board  states 
publicly,  that  it  was  a  put  up  job  by  the  Mayor,  and  the  reason  why 
the  contract  was  not  written  was  because  the  Mayor's  son  was 
interested  in  the  contract.  He  fnrther  states  that  the  work  they  want 
one  hundred  dollars  for  is  worth  about  thirtv  dollars.  *  There  is  some- 
thing  rotten  in  Denmark.'    '  More  whitewash  needed.' " 

He  alleges  that  said  publication  is  malicious,  libellous  and  slanderous, 
and  contains  false  charges  and  imputations  reflecting  upon  his  private 
character,  and  was  maliciously  intended  to  defame  and  degrade  him  as 
a  public  officer  and  as  a  citizen  and  member  of  society,  and  was  not 
justified  by  fact  or  truth,  on  the  part  of  defendant. 

Defendant,  answering,  denies  that  the  said  publication  is  the  subject 
oi  a  suit  for  libel.  He  avers  that  it  is  a  privileged  communication, 
being  in  substance,  a  true  and  correct  report  of  the  proceedings  of  the 
Council  of  the  town  of  Houma,  at  a  meeting  of  said  body  held  on  the 
4th  day  of  October,  1881 ,  which  town  of  Houma  is  a  political  corpora- 
'  tion  under  the  laws  of  the  Stat«  of  Louisiana:  that,  in  addition  to  it« 
being  a  tnie  report  in  substance,  of  the  proceedings  of  said  Council,  it 
contains  nothing  but  a  just,  fair  aiid  true  comment  on  the  conduct  of  a 
public  official,  a  fnir  and  temperate  criticism  of  the  official  and  public 
acts  of  said  Mayor  J  that  it  was  made  bona  fide,  and  respondent  had 
ample  grounds  to  believe,  and  did  honestly  believe,  in  the  tnith  and 
justice  of  said  critical  comments.  He  further  avers,  as  a  ground  for  his 
belief,  that  the  Mayor  refused  to  have  the  minut-es  of  the  Council  cor- 
rected, but  let  out  the  contract  to  one  John  Foley,  without  public 
notice,  when  it  was  known  that  other  contractors  were  anxious  to  bid 
for  said  work,  and  he  drew  a  warrant  for  said  sum  of  one  hundred  dollars 
in*  favor  of  Foley,  which  warrant  the  members  of  the  Council  ordered  the 
Treasurer  not  to  pay,  as  the  work  was  not  done  in  accordance  with  the 
resolution,  and  the  warrant  has  not  been  paidj  also,  that  a  son  of  the 
Mayor  was  engaged  in  said  work.  He  denies  malice,  either  in  law  or 
fact,  on  his  part,  but  alleges  that  the  publication  was  made  for  good 
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motives  and  in  the  interest  of  public  welfare,  and  in  the  exercise  of  his 
constitatioiial  right  to  give  every  public  matter  a  candid,  full  and  free 
diseosnon.  He  alleges  that  the  suit  is  without  legal  foundation  and 
was  maliciously  instituted  to  harrass  and  annoy  respondent  with  vexa- 
tious litigation,  and  claims  two  hundred  and  Mty  dollars  in  reconven- 
tion, special  damages  as  attorney's  fees.  i 

There  was  a  trial  by  jury,  and  there  was  a  verdict  in  favor  of  defend- 
ant, on  the  principal  demand,  and  in  favor  of  plain tiif,  rejecting 
defendant's  demand  in  reconvention.  Judgment  was  rendered  accord- 
ingly, plaintiflTs  demand  being  dismissed  at  his  costs,  and  the  recon- 
ventional  demand  dismissed  at  defendant's  costs.  Plaintiff  has  t4iken 
this  appeal. 

We  find  in  the  Record  the  following  extract  from  the  minutes : 

''The  jury  herein  afterwards  returned  into  coiut  and  asked  for 
instructions  from  the  court  as  to  the  different  verdicts  that  could  be 
found  under  the  law,  in  this  case,  and  after  having  received  the  neces- 
sary instructions  from  the  court,  retired  again  to  their  private  room  to 
consider  of  their  verdict.  The  jurj  afterwards  returned  into  court,  and 
through  their  foreman,  Mr.  Thomas  M.  Cage,  presented  to  the  court 
the  following  verdict,  viz : '  Verdict  against  plaintiff  and  for  the  defend- 
ant, and  against  the  defendant  and  in  fixvor  of  the  plaintiff  on  the 
reconventional  demand.  Signed,  Thos.  M.  Cage.'  Wliich  verdict  the 
court  handed  to  the  clerk,  who  asked  the  jury  if  the  verdict  had  been 
agveed  to,  and  the  jury  having  responded  yea,  the  verdict  was  then 
read  aloud  by  the  clerk  and  ordered  filed  and  recorded  by  the  court  and 
the  jury  herein  discharged.'^ 

The  plaintiff  filed  a  motion  for  a  new  trial ;  1st,  on  ihe  ground  that 
the  veidict  is  clearly  contrary  to  the  law  and  the  evidence ;  2d,  that 
iinniediateiy  following  the  presentation  of  the  verdict  of  the  jury  by 
the  foreman  of  tlie  jury  to  the  court,  the  foreman  asked  to  be  allowed 
to  read  to  the  court  a  paper  which  the  jury  desired  him  to  present  to  the 
court  in  connection  with  the  verdict;  whereupon  the  request  of  the 
jury  was  granted  by  the  court,  and  the  foreman,  T.  M.  Cage,  read  the 
following  words  and  sentences  to  the  coui*t  in  open  session,  viz : 

''  The  loose  and  unbusiness-like  manner  of  proceeding  with  the  dis- 
bursement of  the  public  funds  of  the  town  of  Houma,  by  the  Council 
and  the  Mayor  of  said  town,  gave  rise  to  the  allegations  against  Mayor 
Wallis,  in  the  article  of  the  Houma  Courier,  of  8th  October,  1881. 
Said  article,  though  not  libellous,  is  ungentlemanly  in  tone,,  and 
beneatii  the  dignity  of  correct  and  honorable  journalism  }^ 

That  as  soon  as  the  above  was  read  by  the  foreman  of  the  jury,  and 
in  the  presence  of  the  jur^*-,  without  any  dissent  on  the  part  of  any 
member  thereof,  the  counsel  for.  plaintiff  moved  to  h^y^  the  al^ve 
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filed,  which  was  refused  by  the  court  on  the  grounds  that  it  wias  not 
signed;  that  said  writing  gaVe  and  included  every  reason  why  the 
verdict  should  have  been  for  plaintiff  and  against  defendant,  when 
said  reasons  are  connected  with  the  evidence  and  the  ruling  of  the 
court,  on  the  exception  of  no  cause  of  action,  the  court  having  pre- 
viouslj'^  overruled  such  exception. 

The  motion  for  a  new  trial  was  denied,  and  we  do  not  think 
the  coni-t  erred  in  so  doing.  The  paper  mentioned  formed  no 
part  of  the  verdict.  It  was  an  expression  of  opinion  on  the 
part  of  the  jury,  and  a  statement  of  their  views  of  the  affair^ 
disconnected  with  the  legal  import  of  the  article.  They  had 
already,  by  their  verdict,  which  had  been  filed  and  ordered  to  be 
recorde8,  decided  the  case,  passed  upon  the  questions  of  law  and 
fiicts  submitted  to  them,  and  their  functions  as  jurors  closed.  Even  if 
it  could  be  considered  as  a  part  of  the  verdict  itself,  it  was  not  incon* 
sistent  with  the  finding  of  the  jury.  It  declares  that  the  article  conw 
plained  of  was  '^  not  libellous.".  The  expression  of  th«ir  opinion  as 
to  the  ^'  loose  and  uubusiness-like  "  proceedings  of  the  Mayor  and 
Council,  and  of  the  "ungentlemanly  tone''  and  want  of  "dignity," 
which  should  characterize  "correct  and  honorable  journalism,"  are 
mere  surplusage,  and  cannot  vitiate  the  plain  finding  of  the  verdict 
on  the  issue  joined.  The  maxim  ^^utUe  per  inutile  tton  vitiatur''^  is 
applicable  herein. 

We  have  read  and  considered  all  the  evidence  on  both  sides,  and 
are  of*  the  <^inion  that  the  article  complained  of  contains  a  substan- 
tially correct  report  of  the  proceedings  of  the  Council  of  the  town  of 
Houma.  at  the  meeting  referred  to.  This  was  an  open  meeting  of  the 
corporate  authorities  of  the  town  who  are  charged  with  t^e  manage- 
ment of  its  affairs ;  whose  right  and  duty  it  is  to  examine  into  and 
discuss  all  matters  touching  the  disbursements,  expenditures,  etc.,  of 
the  funds  over  which  they  have  a  guardianship ;  what  liability  may 
attach  to  the  members  of  the  municipal  corporation,  as  individuals,  for 
words  Rpoken  or  written  by  them,  affecting  other  persons,  while  in 
session  as  a  Council,  is  not  involved  hei*ein,  and  we  are  not  called  ui>oii 
to  pass  on  that  question.  For  a  newspaper  to  give  the  substance  of 
such  proceedings  by  publication  in  the  locality  where  the  paper  is  pub- 
lished;  and  whose  citizens  are  interested  in  tlie  matters^  cannot  be 
regarded  by  us  as  being  in  itself  malicious  and  libellous. 

The  quotation  of  the  trite  expression,  "  There's  something  rotten  in. 
Denmark,"  and  the  use  of  the  slang  wonls,  "  More  whitewash  needed,'^ 
while  not  indicating  the  highest  cultivation  of  taste  and  refined  jour- 
nalism, were  not  considei-ed  by  the  jury  as  being  either  malieious  or 
libeUens  in  this  case,  and  we  are  of  a  like  opinion* 
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No  evidence  was  adduced  in  suppoit  of  the  reconventional  demand 
aud  we  think  it  was,  therefore,  properly  dismiiuied. 

The  judgment  appealed  from  iSf  therefore,  affirmed  at  costs  of 
api>ellant. 


No.  7616,  84    135 
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J.  A.  Castan^do  v8.  Marie  F^.licie  Fortier,  His  Wipe.  ("34  1351 


Neither  party  is  entitled  to  the  separation  from  bed  and  board,  when  the  wrongs  complaineA 
of  are  rpciprscal  between  huaband  and  wife. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans, 


116    185< 


Breaux  dt  Hall  and  E,  Sahonrin,  for  Plaintiff  and  Appellant 
IT'.  E,  Murphy f  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

I^EVY,  J.  This  is  a  suit  for  separation  from  bed  and  board,  institiited 
by  plaintiff,  husband,  against  his  wife,  defendant. 

The  grounds  upon  which  plaintiff  relies  are :  the  exhibition  at  divers 
times,  of  violence  of  temper,  causeless  jealousy,  insulting  expressions 
and  abusive  language  on  the  part  of  the  wife  toward  tlie  husband,  in 
the  presence  of  family,  servants  and  sti'angers.  These  exhibitions,  it 
is  alleged,  have  been  so  frequent,  that  plaintiff  has  repeatedly  be«n' 
driven  to  the  necessity  of  leaving  his  domicil  and  living  separately 
from  his  wife,  in  order  to  assure  peace  and  tranquillity  and  to  avoid 
scandal ;  that  this  conduct  culminated  on  the  28th  of  September,  1876, 
in  a  quarrel,  brought  on  by  the  wife,  in  which  violent,  abusive  and 
vulgar  language,  hurtful  to  plaintiff's  feelings,  insulting  and  injurious 
to  his  reputation,  was  used,  all  which  was  insupxyortable,  and  forced 
plaintiff  to  leave  the  matrimonial  domicil,  to  which  he  has  not  since 
rptumed,  he  now  living  with  his  children,  separated  from  his  wife. 

Tlie  defendant  denies  the  accusation  of  extreme  and  ungovernable 
temjier,  and  asserts  that  any  scenes  of  jealousy  that  occurred,  were 
always  provoked  by  the  acts  of  her  husband ;  she  specially  denies 
that  anything  occurred  on  her  part,  alter  twenty- three  years  of  marriage, 
during  which  time  there  were  born  eleven  children,  issue  of  the  mar- 
riage, of  which  eight  are  living,  some  of  whom  are  young  ladies  in  the 
convent,  and  some  others  young  children  requiring  a  mother's  care, 
that  would  justify  the  proceeding  now  instituted,  and  prays  that  plain- 
tiff^s  demand  l>e  rejected  and  the  decree  of  separation  denied. 

There  was  judgment  by  the  lower  court  dismissing  plaintifiTs  suit  at 
his  cost,  and  he  has  appealed. 

Our  review  and.  consideration  of  the  evidence  in  the  record,  convin^ 
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ns    that    the    misunderstandings    and    difficulties    between    these 
spouses  are  attributable  to  the  failure  of  a  proper  control  of  their 
temper  by  both.    It  is  shown  that  both  the  husband  and  wife  arc 
impatient,  quick  and  irascible,  and  the  conduct  of  neither  is  marked 
with  that  forbearance  and  conciliatoiy  spiiit  which  should  characterize 
the  marital  relation.    When  not  excited  by  jealousy  or  provoked  by 
what  she  deemed  unnecessary  harshness,  in  the  punishment  of  their 
children,  the  wlfe^s  conduct  appears  to  have  been  exemplary,  and  she 
exhibited  affection  and  devotion  towards  her  husband.    On  the  other 
hand,  the  husband,  when  not  irritated  by  his  wife^s  abusive  and 
upbraiding  language,  was  kind  and  indulgent.    Both  are  fond  of  their 
children,  and  we  are  of  the  opinion  with  the  District  Judge,  that  thi» 
common  and  endeaiing  tie,  exercising  a  soothing  and  hallowing  influ> 
ence,  renders  reconciliation  and  re-union  highly  probable.     In  hi» 
reason,  for  judgment,  the  Judge  a  qu4}  very  happUy^  and  we  think 
properly,  says :    "  I  am  fully  convinced  that,  when  the  young  lady,, 
who  is  now  at  the  convent,  returns,  she  will  be  a  greater  xM>wer  in 
restoring  to  this  disordered  household,  those  relations  of  affection  that 
the  Court  is  now  asked  forever  to  destroy.    By  a  judgment  for  separa- 
tion, I  am  confident,  the  plaintiff  does  not  desire  to  affix  to  his  wife  or 
to  his  children,  the  social  taint  that  inevitably  follows  a  judgment  of 
divorce.    I  am  satisfied  those  children,  about  whom  much  of  this 
trouble  has  arisen,  will,  and  must  now  appreciate  the  sorrow  and 
nnhappiness  that  has  resulted  from  too  much  indulgence  on  the  one  part, 
and  an  interference  with  the  proper  exercise  of  parental  authority,  and 
that  there  is  too  much  hope  for  a  proper  settlement  of  all  these  diffi- 
culties, in  the  good  sense  of  the  parties  themselves,  and  in  the  love 
which  they  bear  their  children,  and  in  the  great  power  which  these 
children  must  have  over  their  parents,  to  demand,  at  my  hands,  a  judg- 
ment as  asked  for  in  this  case.^' 

In  the  case  of  Ti'owbridge  vs.  Carlin,  12  A.  882,  Justice  Spoffoixl,  in 
his  concurring  opinion,  cites  several  cases  supporting  his  owu  view, 
viz  :  4  M.  0.  S.  174;  9  La.  429;  19  L.  571 ;  5  A.  33;  6  A.  403.  In  the 
first  mentioned  case,  he  says :  ^*  Under  the  law  of  Loui^ana,  as  hith- 
erto interpreted,  disappointment  in  the  marriage  relation,  and  mere 
incompatibility  of  temper,  are  not  causes  for  a  judicial  separation 
between  husband  and  wife  ;  excesses,  outrages  and  cruel  treatment,  of 
a  nature  to  render  the  conjugal  life  intolerable,  are  ;  but,  with  this 
qualification,  that  the  party  complaining  must  be  comparatively  inno- 
cent of  conduct  similar  to  that  complained  of,  in  order  to  obtain  a 
decree ;  mutual  insults  and  outrages,  the  fruit  of  mutual  provocation$i,i 
unless  there  be  a  just  and  palpable  disproportion  of  guilt  as  between 
the  parties,  furnish  no  sufficient  ground  of  action  to  either.^ 

The  judgment  appealed  from  is  affirmed  with  costs. 
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Pease  vs.  Police  Jnry  of  Jeffenion. 

No.  8362. 

Hbnry  Tebbe  et  al.  L.  H.  Pease,  Transferree,  vs.  Police  Jury, 

Parish  of  Jefferson,  Left  Bank. 

This  Court  bas  Jnriidiction  of  suit  for  the  levy  of  a  tax  to  pay  three  Jadgmenta  owned  hy 
jdiiiatilTf  althouKh  the  amoant  of  each  Judgment  is  less  than  one  thousand  dollars,  if  ihe 
aigiregate  amoant  of  thejadipaentB  exceeds  one  thousand  dollars. 

In  such  a  salt  the  right  to  the  levy  of  the  tax  prayed  for  is  an  issue  presented  for  decision, 
and  the  proceeding  is  not  an  ordinary  execution  of  a  Judgment,  or  of  Judgments,  vrhich 
are  ret  judicata^  of  the  isxaes  involved  in  the  original  suit  or  suite  ouly,  and  the  right  of 
appeal  cannot  be  defeated  by  such  consideration. 

APPEAL  from  the  Twenty-sixth  Judicial  District  Court,  Parish  of 
Jeffersoii.    Halnij  J. 


Chas,  Louque,  for  Plaintiff  and  Appellee. 

Wm.  Mithoff  and  Ckas.  F.  CkUhamey  for  Defendants  and  Appellants. 


MoTioN^  TO  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  L.  H.  Pease,  as  transferree  of  three  judgments  against  the 
parish  of  Jefferson,  took  a  rule  on  the  Police  Jury,  the  Sheriff  and  the 
Assessor  of  that  parish,  with  a  view  to  compel  the  Sheriff  and  Assessor 
to  levy  and  collect  a  tax  sufficient  to  pay  his  said  judgments,  and 
defendant  has  taken  the  present  appeal  from  a  judgment  in  favor  of 
plaintiff. 

AppeDee  moves  to  dismiss  the  appe^  on  the  grounds : 

1.  That  there  appears  to  be  no  amount  in  dispute  to  give  the  court 
jurisdiction. 

2.  No  note  of  evidence,  statement  of  fact,  or  assignment  of  error, 
appears  of  record. 

3.  That  the  judgment  appealed  from,  orders  the  sheriff  to  execute 
judgments  previously  rendered  and  final. 

J .  From  the  Record  it  appears  to  us  that  the  amount  in  dispute  is 
the  amount  of  taxes  which,  under  plaintiff  ^s  rule,  must  be  raised  to 
pay  and  satisfy  the  three  judgments  which  he  holds  against  the  parish, 
and  which  amount  together  to  $11)76.59,  exclusive  of  interests  and 
costs,  and  to  satisfy  which  amount  plaintiff  is  seeking,  by  his  proceed- 
ing, to  obtain  a  levy  of  taxes. 

The  fact  that  each  of  the  judgments  made  the  basis  of  his  rule,  is 
below  five  hundred  dollars,  cannot  control  the  amount  tlius  shown  to 
be  in  dispute.      The  junction  of  the  three  judgments  together  under 

IB 
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the  same  rule  is  the  act  of  plaintiff  himself,  and  he  cannot  escape  the 
consequences  resulting  from  his  own  pleadings. 

A  similar  objection  was  urged  and  considered  by  us,  and  similarly 
disposed  of  in  the  case  of  the  State  ex  rel.  J.  Fisk  vs.  Police  Jury  of 
Jefferson,  left  bank,  opinion  book  54,  fo.  568. 

2.  The  second  giound  of  appellee's  motion  is  answered  by  a  refer- 
ence to  the  Record,  which  contains  the  certificate  of  the  clerk,  showing 
that  the  transcript  in  this  case  contains  all  the  evidence  adduced  on 
the  trial  of  the  rule ;  which  Record  also  contains  an  assignment  of 
en-ors  filed  by  appellant  within  ten  days  after  the  Record  was  brought 
up. 

This  is  unquestionably  sufficient  to  give  us  knowledge  of  the  matt-ers 
argued  or  contested  below. 

We  are  aware  of  no  rule  of  law  which  requires  more  of  an  appellant, 
and  appellee  has  referred  us  to  none,  or  to  no  authority  in  our  juris- 
prudence which  goes  to  support  his  theory.    28  A.  815 ;  15  A.  420. 

3.  The  third  ground  of  his  motion  is  answered  by  the  mere  fact  of 
his  moving  for  a  rule  to  compel  the  levy  of  tax  for  the  purpose  of 
satisfying  his  judgments,  which  could  not  be  executed  like  ordinary 
judgments,  by  the  issuance  of  a  writ  of  fieri  facias^  but  depend  for  their 
execution  upon  a  judicial  mandate,  such  as  plaintiff  was  seeking  to 
obtain  under  the  proceeding  complained  of  by  appellant  as  being,  in 
its  present  fonn,  unwarranted  by  law.  Such  a  plea  certainly  preseaitt^ 
an  issue  which  must  be  judicially  determined,  and  which  is  a  proper 
subject  for  review  on  appeal. 

The  point  raised  by  appellant  is  not  affected  by  the  authorities 
which  he  quotes  in  his  brief,  but  is  settled  adversely  to  him,  by  our 
decision  in  the  case  of  Fisk  vs.  Police  Jury,  hereinabove  quoted,  in 
which  this  identical  issue  was  reviewed  and  settled  favorably  to  the 
right  of  appeal. 

The  motion  to  di^mips  is  therefore  denied  at  appellee's  costs. 


On  the  Merits. 

The  opinion  of  the  Couit  was  delivered  by 

Levy,  J.  The  same  questions  are  involved  in  this  case  as  in  that  of 
Fisk  vs.  same  defendants,  just  decided  by  us,  and  tlie  reasons  given  in 
that  decision  are  applicable  hereto. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  further 
ordered  that  the  rule  against  defendant  be  dismissed. 

Appellee  to  pay  the  costs  of  both  courts. 
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No.  7221. 
A.  M.  Summers  vs.  Crescent  City  Railroad  Company. 

Plalntiil^  whibft  riding  in  one  of  the  defendant  Company's  cars,  had  rested  his  arms  on  the 
sill  of  the  open  window,  out  of  which  his  elbow  thus  pn^ected  a  few  inches.  Another 
car  of  the  C«>mpany,  coming  down  the  a4}oining  track,  as  it  passed  by,  straek  plaintiff's 
arm  and  broke  it,  the  intenrening  space  between  the  two  cars,  at  that  particular  point  of 
the  road,  being  so  narrow  as  to  cause  the  accident.  HM,  tliat  the  Company,  as  a  carrier 
of  passengers,  should  have  taken  the  proper  precautions  to  avoid  such  accidents  and  is 
responsible  ft>r  the  damage  suffered  by  the  plaintiff,  ifeld,  also,  thi^  there  was  no  oon- 
tribatory  negligence  in  the  position  of  the  plaintiff. 

AppUcatiim  of  defendant  to  remand  the  case  on  account  of  newly  discovered  evidence, 
relVised. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
Eightor,  J. 


ITTTW 

|44ifleB 

84    139 
49    591 

105    229 


34  139 

107  808 

107  m 

107  882 

84    1891; 

110  imi 

34  139 
112  243 
114    279 


L,  L,  Levy  and  T.  J,  SemmeSj  for  Plaintiff  and  Appellee : 

Where  a  railroad  oouipauy  has  obtained  a  right  to  construct  a  doable  railway  tnuk,  and  to 
run  cars  of  similar  dimension  to  Uiose  in  use  on  other  city  lines,  and  violates  the  oondi- 
tiona  «f  tile  adjndioationf  by  oonstracting  the  tracks  and  a  ourve  dooer  than  the  required 
diataaoe  and  by  nalag  cart  of  larger  dimenakms  than  tlioae  prescribed,  thereby  using  the 
highway  otherwise  than  the  a4)udioation  allowed.  A  oourt  in  determining  the  care  the 
railway  company  was  bound  to  exercise,  to  release  itself  tkom  liability  for  an  injury  to  a 
passenger,  caused  by  the  dangerous  proximity  of  the  tracks  and  the  use  of  cava  of  im- 
proper dimension,  will  be  governed  by  the  oonditions  attached  to  the  eonttaot  and  aiUn- 
dication  .of  the  right  of  way,  as  directly  affecting  the  qoeaticn  of  Uability.  Slattory  vs. 
R.  K.  Co.,  3  App.  eases,  1907  {  Lyman  vs.  Union  R.  R.  Co.,  114  Mast.  p.  83 ;  Bodley  vs. 
R.  R.  Co.,  1  App.  oases,  754. 

Roles  uf  contributory  negligence  have  no  application  to  fiictt  shown  in  this  cate.  Barktdale 
▼a.  N.  O.  C.  R.  R.  Co.,  93  A.  R.  188. 

Plaintiff  had  the  right  to  suppose  the  ordinance  of  the  city  oompRed  with  by  defendant,  and 
the  extension  of  his  elbow  a  few  inches  out  of  window  of  car  over  the  space  between  the 
ttaeks  or  highway,  reserved  under  the  abjudication,  was  on  Ids  part  no  act  of  neg^ttgence. 
Wharton  on  Negligence,  Hecs.  389,  341. 

The  city  regulationa  aflbct  the  question  of  care  required  of  both  plaintiff  and  deftndant,  and 
the  former  had  the  right  to  expect  the  Company  in  conttracting  the  tracks,  had  separated 
the  double  track  the  required  distance,  and  operated  cars  similar  in  width  and  dimensions 
to  those  on  other  lines.  Uyde  Parks  vs.  Gay,  ISO  Moss,  p.  599 ;  9  Redfldd  Law  of  Rail- 
way, p.  199,  Sees.  9,  3,  4;  p.  198,  Nos.  19, 13,  14;  Nashville  R.  K.  Ts.  Smith,  6  Haskell, 
175 :  Smith  ts.  Gardhker,  11  Gray,  418. 

Ordinary  care,  skUl  and  diligence  is  such  a  degree  of  care  as  meia.  of  ordinaiy  pmdence,  under 
similar  circumstances,  usually  employ.  Robinson  vs.  W.  P.  R.  R.  Co.,  48  California,  410 ; 
Ernst  vs.  Hndaon  R.  R.  Co.,  35  N.  T.  27 ;  Rmst  vs.  Hudson  R.  R.  Co.,  39  N.  Y.  61,  on 
appeal ;  Beers  vs.  Housatonlc  R.  R.  Co.,  19  Conn.  567 ;  Sawyer  vs.  Saner,  10  irMt«ft«^  p. 
466. 

The  law  does  not  hold  it  imprudent  in  any  one  to  act  upon  the  presumption  that  another  in 
his  conduct  will  act  in  accordance  with  the  rights  and  duties  of  both.  Newsom  ts.  New 
York  Central,  99  N.  Y.  390. 

A  defendant  cannot  impute  a  want  of  vigilance  to  one  li^Jnred  by  his  acts,  as  negUgenoe— if 
that  very  want  of  vigilance  were  the  consequence  of  an  unlawlul  omission  of  dnty  on 
the  part  of  defendant.  Gordon  vs.  Grand  St .  R.  R.  Co.,  40  Barbour,  550 ;  Boudrou  ts.  R. 
R.  Co.,  99  S.  C.  Penn.  p.  475 ;  Pa.  R.  R.  Co.  ts.  Ogier,  35  Pean.  60. 
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Carriers  of  passengers  are  boand  to  carry  safely,  those  whom  they  undertake  to  carry,  aa  fiM* 
as  human  osre  and  foresight  will  go ;  where  an  irjury  is  rpoeived  by  a  passenger  in  con* 
sequence  of  anything  in  the  constraetiim  or  managemfiat  of  the  ▼ehiole  or  the  xaadshinvry 
€f  toansportation,  the  carrier  is  responsible  if  any  exercise  of  care  or  foresight  would  have 
prerented  it.  Sdgerton  vs.  New  York  6c  H.  B.  &.,  35  Barbour,  193-6 ;  Bowen  vs.  New 
New  Tork  Central,  18  N.  Y.  411 ;  Stocy  on  Bailment,  Sec.  601 ;  Pinoo  vs.  Boy,  12  Otto,  U. 
8.  4.M-7. 

Passenger's  right  to  recover  for  an  iqjury,  is  unaffeoted  by  the  concurring  or  contributory 
negligence  of  railway,  and  a  municipal  corporation  or  third  persons.  GiUet  ts.  Westom 
B.  B.  Co.,  8  Allen,  563;  Snow  vs.  Hounatonic  B.  R.  Co..  8  Allen,  443 ;  Panlmer  Admr.  vs. 
Brie  B.  B  Co.,  34  New  Jersey,  151 ;  Fash  vs.  3d  Av.  B.  B.  Co.  1  N.  Y.  149. 

Bailway  companies  are  bound  to  lay  their  tracks  along  a  street  which  is  a  public  road, 
properly,  and  keep  them  in  repair  and  proper  condition.  Bockwell  vs.  3d  Av.  B.  B.  Co., 
64  Barbour,  430 ;  Affirmed  in  53  N.  Y.  p.  685  ;  B.  B.  Co.  vs.  Stout,  17  Wallace,  661. 

Difference  between  railways  where  steam  is  used,  and  street  can,  commented  on.  Thompsos 
on  Negligence,  pp.  362,  341 ;  p.  440,  Sec.  8. 

In  8  Penn.  L.  St.  479,  Laing  vs.  Cslder,  passenger's  right  of  recovery  was  afliBoted  by  fiict 
that  notice  was  given  to  passengers  not  to  put  hand  outside  of  window. 

In  9  Harris,  Pa.  203,  held  that  passengers  could  recover  where  arm  projected  and  was  struck 
by  a  passing  flreight  toain. 

In  McClurg  case,  the  Supreme  Court  overruled  last  ease.  But  in  13  and  15th  Pass.  Bail  va. 
Boudrou,  92  Pa.  47S,  has  toned  the  dootrine  of  contributory  negligence  to  mean,  that  a 
passenger  **  although  guilty  of  a  want  of  care,  will  not  be  prevented  fhmi  reoovering 
damages  tnm  the  Company,  when  the  negUgcnoe  of  the  company  was  the  eaoaa  proslma 
oftheii^ury." 

In  51  Illinois,  Chicago  B.  B.  Co.  ts.  Pondrom,  341,  ease  of  MoClnrg  pronounced  not  well 
considered. 

In  Spencer  vs.  Mllwankee  B.  R.  Co.,  17  Wisconsin,  p.  463,  ease  of  Todd  In  3  Allen,  pRmouneed 
unsound  and  contrary  to  weight  of  antibority. 

In  Winters  vs.  Hannibal  Sc  St.  Jo.  B  B.  Co.,  39  Missouri,  p.  474,  opinion  is  adverse  to  doc- 
trine in  Maryland  case  cited  by  defendant. 

In  Huelskamp  vs.  City  Baflway,  34  Missouri,  p.  539,  ease  was  remanded  owing  to  an  error  In 
instruction.  But  in  37  Missouri,  p.  539,  plaintiff  recovered,  though  injured  on  platlbrm. 
Case  is  thoroughly  argued. 

Case  at  bar  presents  features  different  firom  all  cited,  in  this,  that  the  Company  violated  the 
conditions  upon  whleh  the  right  of  way  was  obtained,  and  its  liability  rests  on  the  unau- 
thorised and  unlawftal  use  of  the  highway  and  prohibited  cars.  Bex.  C.  C.  8315 ;  1  Bed- 
Held  Bailway,  2  Bd  p.  542,  Sec  7 ;  pp.  538,  139  <  Bdipse  Towboat  Co.  va.  Pont  B.  B  Co., 
24  A.  B.  p.  12 ;  and  Is  also  alfected  by  the  habits  and  customs  of  passengers  la  using  the 
cars  known  to  the  Company. 

There  is  no  fixed  standard  of  damages  fbr  a  broken  limb  and  no  court  will  interfere  with 
verdlot,  unless  It  find  on  the  record  and  finding  of  jury,  evidence  of  passion,  partiality  or 
bias.  18N  Y.,  Aaron  vs.  32d  At.  B.  B.  Co.  ;  2  Daly,  448, 127 *.  9  Penn.  207 ;  48  Wisoon- 
Bin,  569;  97  Miisonxl,  375 ;  10  La.  A.  B.  37 ;  17  La.  A.  B.  p.  19  j  23  La  A.  B  181. 

John  M.  Bonner,  for  Defendant  and  Appellant: 

When  In  a  suit  to  recover  damages  for  personal  Injuries  It  appears  that  the  plaintiff  waa 
negligent,  and  contributed  by  his  carelessness  to  the  disaster,  he  cannot  recover,  even 
though  the  defendant  be  in  fault    27  An.  54;  30  An.  20 ;  32  An.  615 :  33  An.  154 

This  rule  applies  to  actions  brought  by  a  passenger  against  his  carrier.  5  An.  514 :  9  An. 
441 ;  11  An.  292 ;  Bedfield  on  Ballways.  4th  Bd.,  §193;  Sedgwick  on  Damages,  p.  495; 
Bailroad  Co.  vs.  Aspell,  23  Pa.  St.  147 ;  BaOroad  Co.  vs.  Jones,  5  Otto,  442. 

From  the  admissions  in  the  petition,  as  well  as  the  proof  in  the  record,  it  appears  that  the 
plaintiff  would  hare  sustained  no  ix^Juxy  if  his  arm  had  not  been  carelessly  exposed  outside 
of  the  car  window. 
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Sneh  an  act  in  n4»gliji^noe  In  law,  and  has  been  em  pronounced  bj  tbe  courts.  3  Allen,  18 ;  7 
Allen,  906 ;  56  Pii  St  994 ;  39  Ind.  85 ;  5  Bash.  (Ky  )  1 :  39  Md  389 ;  S.  C  17  Amerioaa 
Kep.  568 1  id  American  Railway  Caaea,  by  Redilidd,  553,  not« ;  34  Mo.  45. 

The  evideni'eahows  defendant  was  not  in  fttnlt^  but  that  the  aeddent  is  attributable  entiraly 
to  the  want  of  oaie  on  the  part  of  plaintifT 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  On  the  20tli  October,  1877,  at  between  2  and  3  o'clock 
P.  M.y  plaintiff  became  a  passenger  on  car  No.  18,  of  the  defendant,  a 
fltreet  railroad  company,  and,  there  being  few  passengers,  seated  hiiu- 
self  with  his  body  inclined  towards  the  front  of  the  c^r,  his  side  to- 
wards the  open  window,  upon  which  his  left  arm  rested  witli  his  elbow 
projecting  out  of  the  car  a  few  inches.  While  thus  situated,  the  said 
car  No.  18,  at  a  certain  curre  in  the  tnick,  met  car  No.  4  of  the  same 
company,  coming  down  an  adjoining  track  of  defendant,  and  in  pass- 
ing each  other  at  this  point,  the  last-named  car  struck  defendant's 
elbow,  breaking  his  arm  and  otherwise  injuring  him,  for  which  injuries 
he  seeks  redress  in  this  action  for  damages. 

The  action  rests  upon  the  charge,  that  the  plaintiff's  injury  was 
caused  by  the  fault  or  negligence  of  the  defendant.  The  defense  is 
two-fold :  1.  Denial  of  negligence  on  the  part  of  defendant ;  2.  Asser- 
tion of  contributory  negligence  on  the  part  of  plaintiff. 

Evidence  responsive  to  pleadings,  establishes  the  following  essential 
facts: 

Defendant's  original  contract  with  the  city,  passed  in  1865,  author- 
ized the  construction  of  a  double-track  railroad,  commencing  on  the 
neutral  ground  of  Canal  street  at  its  junction  with  Magazine  street, 
and  required  that  *^  the  tracks  shall  be  three  feet  disttint  from  each 
other,  from  out  to  out  of  rail."  The  road  was  built,  and  a  turn-table 
constructed  at  the  comer  of  Canal  and  Magazine. 

By  City  Ordinance,  approved  October  14th,  1807,  defendant  was 
'^  authorized  and  rt^quired  to  extend  its  road  to  the  intersection  of 
Canal  and  Camp  streets,  and  to  establish  a  stand  nnd  turn-table "  at 
that  point,  "  the  City  Surveyor  to  furnish  the  lines  and  levels  for  the 
extension,  and  to  give  full  directions  how  the  work  is  to  be  done,  etc*." 

Legal  obstructions  prevented  the  building  of  this  extension  until 
1873,  when  application  was  made  to  the  then  City  Surveyor  to  furnish 
lines  and  levels  for  the  work. 

The  testimony  of  that  officer,  and  of  his  employees,  is  quite  positive, 
that  they  staked  out  the  work  from  Camp  street,  to  a  point  near  the  then 
existing  tum-t«ble  of  the  company,  beyond  the  intersection  of  Maga- 
zine street,  but  did  not  complete  the  lines  to  the  actual  junction  with 
the  old  road,  because  it  would  have  interfered  with  the  operations  of 
the  road  during  the  construction  ;  that  after  the  part  staked  out  had 
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been  built,  they  expected  to  be  called  on  to  complete  the  lines  and 
levels ;  but  that  they  were  never  so  called  on,  and  never  laid  out  the 
additional  work,  which  was  done  by  the  company  without  their  knowl- 
edge. In  this  intervening  space,  is  found  the  curve  on  which  the 
injury  to  plaintiff  occurred,  and  it  is  established  by  the  report  of 
experts  appointed  by  the  court  that,  at  the  narrowest  point  on  this 
curve,  the  dist4ince  between  the  tracks  is  only  two  feet  four  and  one- 
half  inches  "  from  out  to  out  of  roils,''  instead  of  three  feet  as  required 
by  the  original  contract. 

Car  No.  18,  in  which  plaintiff  was  at  time  of  injury,  was  of  the  class 
and  size  of  cars  ordinarily  used  by  defendant  and  other  city  railroads. 
The  report  of  experts  shows  the  width  of  its  body  to  have  been  7  feet 
Si  inches,  and  the  length  14  feet  2  inches. 

.Car  No.  4  which  collided,  was  one  of  four  special  summer  cars, 
bought  by  the  defendant  within  four  years  prior  to  the  accident,  of 
which  two  wei'e  occasionally,  and  at  certain  seasons  only,  run  over 
this  poiHon  of  defendant's  road.  It  was  much  larger  than  the  ordinary 
cars,  having  a  width  of  body  of  7  feet  llf  inches  and  a  length  of  16 
feet  H  inch. 

The  original  contract  of  defendant  required  that  '^  the  cars  shall  be 
similar  to  those  used  on  other  city  railroads."  The  evidence  is  not 
very  distinct  as  to  what  kind  of  car«j  were  in  fact  "  used"  on  other 
existing  roads  at  the  date  of  the  contract ;  but  it  shows  that  defendant^ 
from  the  commencement  of  its  operations,  had  used  cars  similar  to,  or 
not  substantially  variant  from,  car  No.  18  in  size,  up  to  the  date  of 
purchase  of  the  four  cars  of  exceptional  size  above  referred  tx>,  which 
were  the  only  ones  it  ever  used  substantiajlly  differing  from  car  No.  18. 

The  report  of  experts  shows  that  when  cars  18  and  4  were  placed,  at 
rest,  and  side  by  side,  on  tlds  curve,  there  was  a  distance  between  the 
uprights  of  their  respective  windows  of  4  3-16  inches.  It  appears, 
however,  from  the  e^'idence,  that  when  in  motion,  the  wheels  of  eii«h 
car  have  a  lateral  play  on  the  rails  of  li  inch ;  that  the  bodies  being 
mounted  on  india-rubber  springs,  have  a  slight  additional  lateral  play ; 
and  finally,  that  the  bodies  of  the  cars  project  several  feet  in  front  of 
the  wheels,  so  that  (the  curve  in  each  track  being  inward  toward  the 
other  track)  in  passing  the  curve,  as  the  boilies  are  only  deflected  when 
the  wheels  reach  the  successive  points  of  curvature,  an  additional 
proximity  is  created  between  the  cars  in  passing  each  other.  All 
thes^e  elements  concurring,  it  is  evident  that,  under  conditions  likely 
to  oc<'ur,  cars  Nos.  4  and  18,  in  passing,  at  the  same  time,  the  narrow 
point  of  this  curve,  might  graze,  if  not  collide  with,  each  other ;  anti 
there  is  some  evidence  tending  to  show  that,,  on  this  particular  occa- 
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sioii,  such  collision  did  actually  occur.    This,  however,  is  diapnted,  and 
i^  of  no  consequence. 

The  evidence,  as  well  as  common  observation,  establishes  that  it  is  a 
customary  practice  for  persons  riding  in  the  street  cars  of  this  city, 
when  not  crowded,  to  sit  with  an  arm  resting  on  the  window  and  pro- 
jecting more  or  less  outside  of  the  car.  This  practice  is  suggested,  if 
not  invited,  by  the  construction  of  the  windows,  which  are  of  a  height 
that  renders  such  a  position  easy  and  comfortable,  and  also  by  the 
natnral  inclination  t^o  face  the  direction  in  which  one  travels,  to  look 
out  at  passing  objects,  and,  in  a  climate  like  ours,  to  turn  the  face  so 
as  to  catch  the  breeze.  The  practice  is  so  ccmimon  tliat  no  one  could 
possibly  ignore  its  existence.  Under  customary  conditions  of  con> 
struction  universally  prevalent  here,  the  distance  between  parallel 
tracks  and  between  passing  cars  is  such  as  to  render  the  practice  abso- 
lutely free  from  danger  of  such  collision  as  that  which  injured  plaintiff. 
It  does  not  appear  that  there  is  any  point  on  any  railroad  in  the  city 
where  cars  would  pass  each  other  so  closely  as  to  expose  a  person  in 
the  position  of  plliintiil'  to  the  slightest  danger.  It  is  afiBrmatively 
shown  that  there  is  no  such  point  on  the  line  of  defendant  except  this 
particular  one,  and  even  there,  the  injury  could  not  have  happened  but 
for  the  exceptional  width  of  one  of  the  cars. 

It  appears  that  on  certain  roads  where  tracks  are  bordered  by  avenues 
of  trees,  rendering  such  exposures  of  the  person  perilous,  care  is  taken 
to  post  notices  or  to  construct  wire-screens  to  prevent  them.  Upon  the 
up-town  portion  of  defendant's  line,  where  the  wide  cars  like  No.  4 
were  more  co;nmonly  used,  defendant  has  given  special  instructions  to 
its  drivers  to  be  careful  in  passing  each  other  on  a  curve  existing  there 
although  the  tracks  were  three  feet  apart.  But  at  this  Canal  street 
curve,  witJi  so  much  narrower  space  between  the  tracks,  no  such 
instructions  were  given,  no  notices  of  any  kind  were  posted,  no  pre- 
cautions taken,  and,  in  point  of  fact,  at  the  time  of  this  accident, 
car  No.  4  was  passing  the  other  car,  in  this  curve,  at  a  full  trot,  and 
without  the  driver's  paying  any  attention  to  the  position  of  passengers 
in  either  car. 

We  have    been  thus  explicit  in  stating  facts  and  circumstances, 

.because,  in  cases  involving  questions  of  negligence,  or  that  kind  of 

favlt  which  corresponds  to  the  culpa  levis  of  the  civil  law,  the  difficulty 

lies  not  so  much  in  ascertaining  the  legal  principles,  as  in  applying 

them  to  particular  states  of  fact. 

We  may,  at  the  oiitset,  say  that  the  doctrine  of  contributory  negli- 
gence on  the  part-  of  plaintiff,  as  a  valid  defense  in  such  actions,  is  too 
firmly  rooted  in  our  jniisprudence  to  be  open  to  further  question. 
Quod  qnis  ex  culpa  sua  damvum  sentitf  non  inttUigitur  d€smnnm  sentire. 
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Where  the  injury  results  from  the  negligence  of  plaintiff  and  the  negli- 
gence of  defendant,  in  such  manner  that  the  negligence  of  each  may  be 
considered  as  a  juridical  cause  of  the  ii^jury,  the  law  will  not  undertake 
to  apportion  either  the  blame  or  the  damage.  As  said  by  a  learned 
judge,  "the  law  lias  no  scales  to  determine  in  such  cases,  whose  wrong 
doing  weighed  most  in  the  compound  that  occasioned  the  mischief," 
and  by  another,  '^  the  law  cannot  measure  how  muc]i  the  damage  suf- 
fered is  attributable  to  the  plaintifTs  own  fault.  If  he  were  allowed  to 
recover,  it  might  be  that  he  would  obtain  fh>m  the  other  party  com- 
]>ensation  for  his  own  misconduct.''    Thompson  on  Neg.  p.  1147. 

It  must  be  observed,  however,  that,  in  det.ennining  what  constitut^es 
negligence,  precisely  the  same  rules  must  be  applied  to  the  acts  of 
defendant  charged  as  negligence  and  to  the  acts  of  plaintiff  charged  as 
contributory  negligence. 

Definitions  of  negligence  by  text-writers  and  judges  are  almost  as 
numerous  as  the  text  books  and  decisions  on  the  subject. 

We  venture,  however,  to  give  another,  compounded  from  tiie  defini- 
tions of  negligence  by  Baron  Alderson  and  by  Mr.  Wharton,  and  of 
the  definition  by  the  latter  of  ^*  negligence  as  the  juridical  cause  of 
iiyury."    Wharton  on  Neg.  Sees.  1, 3,  73. 

Juridical  negligence  is  the  inadvertent  omisaion  to  do  something  which 
it  would  be  the  legtU  duty  of  a  prudent  and  reasonable  man,  guided 
upon  those  considerations  which  ordinarily  regulate  the  conduct  of 
human  affairs,  to  do,  or  the  inadvertently  doing  something  which  it 
would  be  the  legal  duty  of  a  prudent  and  reasonable  man  not  to  do — 
such  act  or  omission  being  on  the  part  of  a  responsible  humtin  being, 
and  being  such  as  in  ordinary  natural  sequence  immediately  insults  in 
the  injury  complained  of. 

This  definition,  though  perhaps  redundant,  includes,  unequivocally, 
all  essentials,  and  excludes  acts  not  properly  within  the  domain  of 
negligence.  It  excludes  offenses  or  intentional  wrongs.  It  excludes  mere 
moral  duties.  It  excludes  irresponsible  persons,  of  whom  various  classes 
are  mentioned  by  Mr.  Wharton.  And  it  excludes  all  acts  or  omissions, 
which,  though  they  may  be  negligent,  with  reference  to  certain  relations 
or  contingencies,  have  no  eanseU  connection  with  the  injury  com- 
plained of. 

A  man  who  commits  a  negligent  act  takes  upon  himself  the  risk  of 
all  injuries,  which,  according  to  common  experience  and  in  the  exer- 
cise of  reasonable  foresight,  might  have  been  anticipated  as  the  conse- 
quence thereof;  but  this  is  the  extent  of  his  responsibility. 

As  said  by  Mr.  Wharton,  "  the  particular  damage  is  to  be  viewed 
concretely,  and  the  question  asked,  'was  this  in  ordinary  natural 
sequence'  from  the  negligence  t    If  so,  the  damage  is  imputable  to  the 
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party  guilty  of  the  negligence.'^  In  the  language  of  Lord  Campbell, 
^^  if  the  wrong  and  the  legal  damage  are  not  known  by  common  expe- 
rience to  be  usually  in  sequence,  and  the  damage  does  not,  according 
to  the  ordinary  course  of  events,  follow  from  the  wrong,  the  wrong  or 
the  damage  are  not  sufficiently  conjoined  or  concatenated,  as  cause  and 
effect,  to  sujiport  the  action.''      Gerhard  vs.  Bates,  2  Ell.  and  Bl.  41K). 

Applying  these  principles  to  the  facts  of  this  case,  which  we  have  so 
fully  and  carefully  stated,  the  first  question  is : 

Was  the  defendant  guilty  of  negligence  1 

ABSuming  that  defendant  violated  the  law,  either  in  constructing  its 
tracks  so  closely  together,  or  in  using  cars  of  the  width  of  No.  4,  that 
alone  would  be  sufficient  to  establish  its  fault.  But  although  the  pre- 
ponderance of  evidence  is  decidedly  in  fav(5r  of  this  assumption,  yet  as 
it  is  vehemently  controverted  and  not  absolutely  free  from  doubt,  we 
prefer  to  rest  our  decision  on  broader  principles. 

As  a  carrier  of  passengers,  it  is  elementary  that  defendant's  duty  was 
to  exercise  diligence,  skill,  care  and  foresight,  to  carry  them  safely. 
Penn.  Co.  vs.  Roy,  102  U.  S.  451. 

It  was  boimd  to  know  that  its  passengers,  in  common  with  those  on 
other  street  rail  ways,  were  in  the  habit  of  riding  with  their  arms  resting 
on  the  window  and  projecting  outside  of  the  car ;  that  under  the  usual 
conditions  of  construction  of  parallel  tracks  in  this  city,  this  practice 
was  free  from  danger  of  collision  with  passing  cars  on  their  respective 
tracks;  that  the  width  between  its  own  tracks  at  this  curve  was 
exceptionally  narrow ;  tliat  the  car  No.  4  used  by  it  was  exceptionably 
wide;  that  such  car,  in  running  over  that  curve,  was  liable  to  meet 
another  car ;  that,  in  such  meeting,  they  would,  under  conditions  per- 
fectly probable,  pass  each  other  so  closely  as,  if  not  to  collide,  to  come 
very  near  touching ;  that,  in  such  event,  a  passenger,  in  either  car, 
occupying  the  position  shown  to  be  very  commonly  occupied,  would 
inevitably  be  injured. 

Knowing  these  things,  a  reasonable  care  for  the  safety  of  others 
would  have  dictated  the  duty  of  using  precautions  to  avoid  the 
danger.  Sufficient  precautions  might  have  been  used  without  any 
inconvenience  to  defendant.  The  curve  was  short,  and  but  little  delay 
would  have  been  occasioned  by  forbidding  their  drivers  to  pass  each 
other  at  that  point ;  or  by  instructing  them  to  drive  slowly  and  give 
warning  to  exposed  passengers ;  or  by  any  other  mode  of  effective 
notice.  Defendant  used  no  precaution  of  any  kind.  Its  conduct  pre- 
sents every  element  of  negligence,  as  defined  by  us.  As  well  said  by 
an  able  Judge :  "  When  we  are  engaged  in  an  act  which  the  surround- 
ing circumstances  indicate  may  be  dangerous  to  others,  and  wlien  the 
event  whose  occurrence  is  necessary  to  make  our  jict  iiyuiious  is  one 

19 
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which  we  can  readily  see,  may  occur  under  the  circumstances  and 
unite  with  the  act  to  commit  tlie  injui*y,  we  are  culpable  if  we  do  not 
take  all  the  care  which  prudent  circumspection  would  suggest  to  avoid 
the  injury."    Fairbanks  vs.  Kerr,  70  Penn.  St.  86. 

We  are  next  to  inquii*e  whether  plaintiff  was  guilty  of  any  contrib- 
utory negligence. 

The  sole  negligence  charged  is  his  act  in  sitting  as  he  did  with  his 
arm  resting  on  the  window,  and  his  elbow  projecting  out  of  the  car. 
Applying  the  principles  already  enunciated  to  the  facts  stated,  we  are 
of  opinion  that  there  is  a  complete  want  of  causal  connection  between 
this  act  and  the  injury.  We  cannot  express  the  principles  applicable 
in  such  a  case  more  forcibly  than  was  done  by  the  court  in  the  case 
last  quoted :  '^  We  are  not  to  link  together  as  cause  and  effect,  events 
having  no  probable  connection  in  the  mind,  and  which  could  not,  by 
prudent  circumspection  and  ordinary  thoughtfulness,  be  forseen  as 
likely  to  happen,  in  consequence  of  the  act  in  which  we  are  engaged. 
It  may  be  true  that  the  ii^ury  would  not  have  occurred  without  the 
concurrence  of  our  act  with  the  event  which  immediat>ely  caused  the 
injury  5  but  we  are  not  justly  called  to  suffer  for  it,  unless  the  other 
event  was  the  effect  of  an  act,  or  was  within  the  probable  range  of 
ordinary  circumspection,  when  engaged  in  the  act." 

It  seems  to  us  manifest,  under  the  circumstAnces  of  this  case,  that  no 
ordinary  circumspection  or  foresight  would  have  suggest-ed  to  the  most 
cautious  person,  situated  as  plaintiff  was,  the  slightest  probability  of 
danger  from  the  meeting  of  a  car  on  a  parallel  track.  Seeing  a  car  so 
approaching,  he  would  have  been  perfectly  justified,  according  to  all 
common  experience,  in  diverting  his  attention  and  resting  in  the  perfect 
confidence  that  it  would  pass  without  touching  him. 

If  the  car  had  jumped  the  track  and  had  thus  collided  with  the 
exposed  arm  of  plaintiff,  a  different  question  would  be  presented. 
Quoad  such  a  contingency,  the  act  of  plaintiff  might  have  been 
juridically  negligent.  A  prudent  man  might  well  foresee  the  possibility 
of  such  an  occurrence,  and  might  well  be  held  to  have  taken  upon  him- 
self the  risk  of  such  a  peril.  But  viewing  tlie  pai*ticular  damage  here 
suffered  concretely,  Mr.  Wharton's  question,  "  was  it  in  ordinary 
natural  sequence  from  the  negligence,"  must  be  answered  in  the 
negative. 

The  cases  relied  on  by  defendant's  counsel,  as  t-o  similar  exposures  of 
person  in  steam  railway  carriages,  have,  in  our  o]>iniou,  no  applica- 
bility here.  ^Fhey  are  founded  upon  the  common  experience,  as  Mr. 
Wharton  justly  says,  "  of  the  closeness  with  which  cars  on  double 
tracks  and  switches  must  necessarily  pass  to  each  other."  Wharton  on 
Neg.  i  360. 
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The  slightest  observation  of  the  construction  and  operation  of  steam 
railways  would  serve  to  worn  any  one  of  the  danger  of  such  exposures 
resulting  from  the  frequent  proximity  of  tracks,  as  well  as  from  other 
contingencies. 

The  precisely  contrary  result  of  observation  a^nd  experience  with 
reference  to  street  railways  in  New  Orleans,  as  shown  by  the  evidence, 
removes  this  case  from  the  operation  of  such  authorities. 

As  to  the  quantum  of  damages,  the  evidence  shows  that  plaintiff 
suffered  a  fracture  of  the  humerus  and  a  dislocation  of  the  elbow  ^  that 
he  was  under  ti^dtment  and  confined  to  his  bed  or  room  for  about  two 
months,  enduring  much  pain  and  suffering;  that  notwithstanding 
skilful  surgery,  he  is  left  with  his  arm  permanently  disabled,  incapable 
of  flexing  it  beyond  an  angle  of  90  degrees,  and  then  only  with  pain  j 
his  arm  wasting  for  want  of  exercise,  useless  in  feeding  or  dressing 
himself,  or  in  his  business,  which  is  that  of  a  tobacco  weigher  and 
sampler;  occasioning  him  pain  with  every  change  of  weather,  and 
without  hope  of  improvement. 

We  are  not  prep<ired  to  say  that  the  verdict  of  the  jury,  awarding 
him  $7500  as  damages,  is  so  excessive  as  to  justify  us  in  disturbing  it. 

The  application  of  defendant  to  remand  the  case  on  the  ground  of 
newly  discovered  evidence,  is  refused.  It  would  require  an  extraordi- 
nary state  of  case  to  induce  us  to  follow  the  precedent  set  in  Schneider 
vs.  ^tna,  30  A.  1198. 

Judgment  affirmed,  at  cost  of  appellant. 

Rehearing  refused. 


No.  8a54. 
The  State  op  Louisiana  vs.  Eliza  Bartley. 

Tlie  indictmeDt  in  this  case  is  framed  in  accordance  with  Section  1048  of  the  Revised  Statates. 

and  is  good  for  a  case  of  mnrder  by  poisoning,  though  the  means  by  which  the  murder 

was  committed,  the  poisoning,  is  not  stated  in  said  indictment. 
Article  8  of  the  preaent  Constitntion  did  not  repeal  said  Section  1048,  and  does  not  require 

any  more  than  the  latter  does,  that  the  indictment  should  state  the  meant  used  to  oonunit 

the  mnrder. 
ETidenoe  of  the  poisoning  was,  therefore,  admissible  under  the  charge  of  murder. 
The  qneetien  of  tiieadmisribility  of  the  defendant's  confession  is  one  of  law  and  fact  mixed, 

inasmuch  as  said  confession  is  admissible  according  aa  it  was  voluntary  or  not;  it  is, 

tlierefore,  reviewable  by  this  Court 
The  ruling  of  the  Judge  a  quo  on  a  question  of  this  character,  unless  clearly  erroneous,  should 

not  be  disturbed 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans* 
Boman,  J.  , 
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State  of  Lonisiaiia  vs.  Bartley. 

Perqf  BoheriSj  for  the  Accused,  Appellant : 

1.  Under  Article  8  of  tlie  Constitution  of  1879,  an  indictment  is  fatally  defective  which  doe* 
not  inform  the  accused  of  the  "  eatMe,"  as  well  as  the  nature  of  the  aocnsatton. 

S.  Before  the  confession  of  the  accused  can  be  received  in  evidence,  the  State  must  show 
"  aJjirmaHoely,''  that  the  confession  was  voluntary.    3  A.  499 ;  28  A.  987 ;  90  A.  881 . 

3.  Mere  weight,  or  preponderancy  of  evidence  in  criminal  cases,  as  to  a  fact,  does  not  prove 
the  fact  "  affirmatively  "    30  A.  1334 ;  5  Cal.  137 ;  10  Minnesota,  407. 

4.  The  credibility  of  a  witness  is  a  matter  exclusively  for  the  Jury  to  decide.  89  HI  887 ;  41 
lU.  10  and  251;  35  Ga.  75;  5  Michigan,  305;  26  A.  107;  30  A.  457  ;  3  L.  813;  5  L.  868:  43 
Tex.  390. 

B,  King  Cutler  and  H,  i\r.  GauUer,  on  the  same  side. 
J,  C,  Egan,  Attorney  General,  for  the  State,  Appellee : 

1.  Death  by  poisoning  is  murder.  Blachatone,  Vol.  4,  p.  196 ;  Archibald's  Cr.  Pr.  and  H., 
Vol.  1,  p.  941,  etc. 

2.  It  is  unnecessary  to  set  forth  the  manner  in  which,  or  the  means  by  which,  the  death  of 
deceased  was  caused,  in  an  indictment  for  murder.    B.  S.  1048. 

3.  Act  24  of  ItfTS,  and  Sec.  789,  R.  S.,  treat  of  the  crime  of  administering  poison  with  intent 
to  commit  murder,  and  not  actual  murder  by  poisoning  or  otherwise. 

4.  The  accused  is  fully  informed  of  the  nature  and  cause  of  the  crime  charged  when  the  in- 
dictment charges  her  with  murder. 

5.  Where  there  is  conflicting  testimony  as  to  the  voluntariness  of  a  confession  made  by  the 
accused,  it  remains  for  the  Judge  a  quo  to  decide  the  point  and  rule  as  to  its  admissibility. 

6.  In  ruling  on  the  admissibility  of  such  confessions  the  Court  does  not  thereby  pass  upon  the 
effect  of  such  evidence. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  was  indicted  for  murder,  and  convicted  of 
manslaught'er,  and  appeals  from  a  sentence  condemning  her  to  x>ay  a 
fine  of  one  dollar  and  to  be  imprisoned  twenty  years  at  hard  labor,  in 
the  penitentiary. 

The  alleged  errors  complained  of,  on  which  the  accused  bases  her  claim 
for  relief,  are : 

1st,  the  overruling  of  the  motion  in  arrest  of  judgment;  and  2d, 
the  admission  of  the  confession  of  the  accused  in  evidence. 

The  motion  in  arrest  of  judgment  contains  the  following  grounds : 

I.  That  the  indictment  is  insufficient  in  form  and  in  substance, 
because,  under  Article  8  of  the  Constitution  of  1879,  the  said  indict- 
ment did  not  give  the  accused  any  information  of  the  nature  and  cause 
of  the  accusation. 

2i  That  the  indictment  simply  charged  the  accused  with  the  crime 
of  murder,  when,  according  to  law  (Act  24  of  1878),  and  considering 
the  pro^f  adduced  by  the  State  on  the  trial  of  the  cause,  the  indictment 
should  have  charged  and  specified  that  death  ensued  from  administer- 
ing poison  by  defendant. 
•    Section  1048  R.  S.,  provides: 

''  In  any  indictment  for  murder,  or  manslaughter,  it  shall  not  be 
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necessary  to  set  forth  the  maimer  in  which,  or  the  means  by  which,  the 
death  of  the  deceased  was  caused  ;  it  shall  be  sufficient  in  every  indict- 
ment for  murder  to  charge  that  the  defendant  did  feloniously,  wilfully, 
and  of  liis  malice  aforethought,  kill  and  murder  the  deceased." 

The  indictment  in  question  is  framed  in  accordance  with  t]iis  section. 
The  counsel  for  the  defendant,  however,  contend  that  it  is  opposed  to 
Article  8  of  the  Constitution  of  1879,  whicli  declares,  **  that  the  accused 
shall  enjoy  the  right  to  be  infonned  of  the  nature  and  cause  of  the 
accusation.^  And,  inasmuch  as  evidence  was  offered  and  received  to 
establish  that  the  death  result<ed  from  poison,  tlmt  the  mode  or  means 
of  the  death  should  have  been  specifically  set  forth  in  order  to  meet 
this  constitutional  requirement. 

We  cannot  believe  that  this  clause  in  the  Constitution  was  designed 
to  rex)eal  or  affect  the  statute  referred  to.  It  is  true  that  the  clause  is 
not  found  in  the  previous  State  Constitutions,  but,  nevertheless,  it  is 
not  strictly  an  innovation,  and  introduced  no  new  principle  in  crimi- 
nal prosecutions,  since  its  exact  language  is  borrowed  ft-om  the  Sixth 
Amendment  of  the  Constitution  of  the  United  States.  It  has  been  the 
subject  of  construction  by  the  United  States  Courts.  Thus,  in  the  case 
of  United  States  vs.  Mills,  7  Peters,  142,  it  was  construed  to  mean,  that 
the  indictment  must  set  forth  the  offense  ^^  \i'ith  clearness  and  all 
necessary  certainty,  to  apprise  the  accused  of  the  crime  with  which  he 
stands  charged."    See  also  U.  S.  vs.  Cook,  17  Wallace,  174. 

The  indictment  in  question  certainly  fills  these  requirements  as  thus 
authoritatively  construed.  The  accused  is  apprised  with  all  necessary 
certainty  that  the  crime  with  which  she  is  charged  is  murder.  The 
error  of  counsel  is  in  confounding  the  nature  and  cause  of  the  prosecu- 
tion with  the  manner  o5  the  death,  or  means  or  instrument  used  to 
produce  it. 

Nor  does  the  Act  of  1878,  referred  to,  possess  any  significance  or  bear- 
ing on  this  point,  for  the  reason  that  that  Act  does  not  relate  to 
murder,  by  poisoning  or  otherwise,  but  refers  to  the  administenng  of 
poiaon,  or  other  drug,  with  intent  to  commit  murder  or  rape.  It  is  a 
strictly  statutory  offense.  The  evidence  to  show  that  the  death  was 
caused  by  administering  poison  was  properly  admissible  under  the 
averments  of  the  indictment. 

2.  In  regard  to  the  admissibility  of  the  confession  of  the  accused,  it 
depended  upon  a  question  of  fact,  that  is,  whether  the  confession  was 
voluntary  or  not.  This  question  the  Judge  had  to  decide,  with  a  view 
to  determine  its  admissibility.  It  was  a  matter  largely  within  his  dis- 
cretion ;  and  after  hearing  and  weighing  the  evidence  touching  the 
character  of  the  confession,  he  held  that  it  was  voluntary  and  admitted 
it. 
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Whether  the  confession  was  voluntary  or  not,  and  admisSible  or  inad- 
niissible,  under  the  evidence  submitted^  is  a  mixed  question  of  law  and 
fact,  which  we  are  authorized  to  review  \  the  evidence  on  the  point 
being  set  forth  in  the  bill  of  exceptions. 

Though  this  is  the  case,  the  ruling  of  a  Judge  of  the  first  instance  on 
a  question  of  this  character  should  not  be  disturbed,  unless  clearly 
erroneous.  The  presence  of  the  witnesses  before  him^  their  manner 
of  testifying,  character,  etc.,  offered  an  opportunity  of  reaching  a  cor- 
rect conclusion  in  the  point  at  issue,  superior  to  any  we  posess.  Our 
examination  of  the  Record,  although  the  evidence  is  conflicting,  satisfies 
us  that  his  ruling  in  this  instance  was  correct.   • 

The  argument  of  counsel  would  make  it  appear  that  this  evidence^ 
touching  the  character  of  this  confession,  was  heard  by  the  jury,  that 
the  witnesses  were  examined  on  this  i>oint  before  them,  inasmuch  as 
they  complain  that  the  ruling  of  the  Judge  as  to  the  admissibility  of 
the  confession  required  his  passing  on  a  question  of  fact,  and  the  credi- 
bility of  witnesses,  in  presence  of  the  jury,  to  the  prejudice  of  the 
accused.  The  Record  does  not  show  that  the  witnesses  testified  touch- 
ing this  confession  in  the  presence  of  the  jury,  and  if  they  did,  as  the 
Judge  was  bound  to  decide  the  question  of  the  admissibility  of  the 
confession^  a  question  depending  solely  on  the  character  of  the  confes-* 
sion,  whether  voluntary  or  not,  we  cannot  well  see  how  the  effect  of 
that  ruling  on  the  jury,  though  it  might  bear  incidentally  on  a  ques- 
tion of  fact  pertaining  to  the  main  issue,  or  on  the  credibility  of 
witnesses,  was  to  be  avoided* 
•  We  are  unable  to  discover  any  errors  in  the  proceedings. 

Judgment  affirmed  with  costs. 

Rehearing  refused.  ' 


No.  7627. 
HcKDLEY  S.  Bennett  vs.  The  Mechanics'  and  Traders'  Bank. 

B^  order  of  the  General  oommandlDg  the  Departraent  of  tlie  Oiilf,  during  the  late  eivil  war 
between  the  States,  the  deftodant  Bank  paid  to  an  ofiloer  desi|;iiated  in  the  order,  a  cer- 
tain balance  due  to  one  of  its  depositors.  Heidy  that  the  depositor,  not  having  repadiaied 
the  action  of  the  Bank  within  a  reasonable  time  after  knowledge  of  it,  (nine  years  in  this 
case,)  must  be  presumed  to  have  acquiesced  in  the  settlement  thos  made  of  the  said 
balance,  and  has  no  right  of  action  to  recover  it.  The  payment  was  made,  in  the  premises, 
in  Confederate  money. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
MogerSf  J. 


NicholU  dt  Carrddj  for  Plaintiff  and  Appellee : 
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1.  Tbe  iaatntnitoi  sued  on  to  an  aaaignineat  or  to^anafer  to  the  extent  of  three  thooaand 
dollars.  The  facta  ahow  a  complete  tranafer  to  that  extent  Thia  ia  an  aaaignment.  t 
Boav.  1S6.  Ne.  8 ;  S  lb.  f05 ;  1  Sandf.  416 ;  2  HUt.  477 ;  6  How.  (Miss.)  487 ;  5  George,  506 ; 
U  H.  70S. 

The  inntrunient  bdng  an  assignment,  plaintiff  oan  sue  In  his  own  name.  15  Ark.  491 ;  6 
YeifE.  (Teon.)  512;  %  Pel.  339 ;  3  La.  80 ;  4  A.  303. 

S.  Under  an  order  of  Gen.  Banka  directing  the  banks  of  New  Orleana  to  deliver  np  all 
moneya  In  their  possession  belonging  to  oorporations  in  the  Confederate  Statea,  defendant, 
In  1863,  anmaodered  64,644  in  Confederate  onrrenoy,  as  the  property  of  idaintifTa  as- 
aignor,  who  was  entitled  to  reeeire  specie,  and  not.Confederate  currency,  from  defendant 
A  snTTender  of  tpeeU  under  this  order  would  not  discharge  defendant  31  A.  333 ;  16 
Wall.  483.  Much  less  conld  a  surrender  of  Confederate  currency  avail  to  discharge  the 
liability. 

9.  Defendant's  plea  that  plaintiff  *8  assignor  knew  of  the  surrender  of  funds  to  the  Federal 
anthoiitlea,  uid,  by  its  silence,  acquiesced  in  such  sunender  and  ratified  the  action  of 
defendant  cannot  hold.  The  evidence  shows  that  plaintiff's  aaslgnor  did  not  know  for 
many  yrars  that  Confederate  currency  had  been  given  up ;  that  no  word  of  approval  or 
disapproval  waa  ever  aaid ;  and  that  there  was  silence  simply  because  it  was  thought 
that  the  money  of  plaintiff  ^s  assignor  had  been  seised  by  the  United  Statea  government 
and  nothing  could  be  done. 

Thia  la  not  such  acqnieaoence  or  ratificaHon  as  would  bind  plaintiff's  aaslgnor.  To  fix  ac- 
quiescence on  a  party  he  most  know  clearly  and  exactly  what  he  is  doing ;  must  know 
hia  righto  in  the  pmnisea  and  all  the  facts  of  the  caae.  13  L.  169,  (176) ;  17  L.  386 ,-  83  A. 
938 ;  KeiT  on  Vnnd  and  Mistake,  pp.  300,  301.    -Thei«  was  no  auch  knowledge  here. 

4.  The  plea  of  the  preaoription  of  five  years  is  not  applicable.  The  instrument  suttd  on  is 
dated  39th  January,  1875.    This  suit  waa  filed  Slst  March,  1875. 

5.  Defendant's  plea  of  ten  years*  prescription  Is  not  well  founded.  Plaintiff's  aaslgnor  kept 
an  account  with  defendant  When  defendant  auapended  specie  paymeuta  in  1861,  there 
waa  due  plaintiff's  aaslgnor  $6,161.63  in  specie.  This  sum  defendant  has  never  paid  or 
accounted  for.  In  July,  1865,  plaintiff's  assignor  asked  a  statement  of  account  One  was 
rendered,  showing  that  $4,644  had  been  surrendered  to  the  Federal  authorities. 

6.  Now  the  relation  between  plaintiff's  assignor  and  the  defendant  was  that  of  depositor' 
and  bank,  that  is,  that  of  debtor  and  creditor.  Morse  on  Banking,  p.  35 ;  17  A.  361 ;  36 
A.  568;  3  Wall.  358;  5  Wall.  663.  Consequently  prescription  would  begin  only  tnm  de- 
mand, (1  Sumner,  478 ;  3  Bailey,  51 ;  13  Wend  367 ;  9  Gill  &  Johnson,  4.39.  (461 ;)  39 
Pmn.  State  Rep.  93;  Morse  on  Banking,  31-33,)  or  fi^om  the  rendition  of  an  account 
ahowing  that  defendant  no  longer  held  the  money  for  plaintiff 's  assignor,  or  from  some 
action  of  deiendant  showing  that  the  money  would  not  be  paid,  <Morae  on  Banking,  31-33 ; 
15  A.  634 ;  14  A.  816.)  The  prescription  often  years,  then,  did  not  begin  until  July,  18r>5, 
and  the  account  conld  be  attacked  for  any  error  at  any  time  within  ten  years.  This  suit 
was  filed  three  months  before  the  time  expired. 

Singleton   dt  Brotcne  aod  £,    W.  Huntington^  for    Defendaot  and 
Appellant : 

L 

We  have  shown  that  the  relation  between  the  Columbus  Company  and  the  Mechanica'  Bank 
was  that  of  debtor  and  creditor.  Morse  on  Banking,  p.  35 ;  17  A.  861 ;  30  A.  568 ;  2  Wal- 
lace U.  S.  Sai :  5  lb.  663. 

n. 

That  the  Mechanics^  Bank  paid  to  Capt  McClure  the  entire  balance  standing  to  the  credit  of 
the  Columbus  Company,  which  payment  was  fully  ratified,  and  thereby  bound  the  Co- 
lumbus Company.  3  An.  468 ;  16  La.  51 ;  18  La.  517;  6  An.  538;  7  N.  S.;  80  An.  315}  38 
An  483;  34  An.  460. 
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in. 

This  sqU  is  reaUy  and  in  fact  on  the  check  iasned  in  1860  or  IMl ;  and  as  the  Meehaaic»' 
Bank  has  not  accepted  snid  check  nor  passed  it  to  tbe  debit  of  the  drawer,  it  cannot  be 
saed  on  it.    10  Wall.,  U.  S.  R.  152 ;  23  A.n.  R.  49. 

IV. 

That  prescription  hefj^an  to  ran  on  all  the  deposits  .fast  as  soon  as  tbe  saone  wan  made  hy 
the  Colambns  Company  In  the  Meohanics*  Bank.  That  soft  oonld  be  humediat^y 
brongfat  against  the  Mechanics'  Bank  without  any  prerions  demand,  and  as  the  debt  wa» 
dne  the  prescription  began  to  ran.  R.  C.  C.  2950 ;  old  C.  C.  2045 ;  13  La.  258;  14  La.  999  » 
13  An.  440 ;  11  An.  213 ;  30  An.  3d3. 


The  Opinion  of  the  Court  was  delivered  by 

PoCHifi,  J.  The  object  of  this  sait  18  to  recover  $3^000  from  the 
defendant,  on  a  cauee  of  action  which  can  be  more  easily  understood 
by  referring  to  the  following  affidavit,  draft  or  order,  and  assignment 
of  the  latter,  which  are  made  the  basis  of  plaintiflTs  action^  and  which 
we  reproduce  in  full. 

Affidavit. 

State  of  Mississippi,   ? 
Lowndes  County.      \ 

Before  me,  J.  Stallings,  Clerk  of  the  Circuit  Court  of  said  county^ 
came  personally,  Nathaniel  E.  Goodwin,  who  is  well  known  to  nie,  and 
being  duly  sworn,  says :  that  he  has  been  the  cashier  of  the  Columbus 
Insurance  and  Banking  Company  of  Columbus,  Mississippi,  for  many 
years,  and  that  he  still  holds  that  position ;  that  as  such  officer  he  has 
sold  and  issued  to  Mr.  John  M.  Morgan,  at  various  dates,  sight  drafts 
or  checks  on  his  correspondent  in  New  Orleaafr*--some  of  them  for  large 
sums ;  that  from  a  period  prior  to  the  year  1860,  to  the  present  time, 
his  correspondent  in  New  Orleans  was  the  Mechanics'  and  Traders' 
Bank ;  that  all  such  drafts  or  checks  were  addressed  to  and  drawn  on 
said  bank }  tliat  a  careful  record  and  account  of  same  was  kept  by 
retained  stubs  and  other  memoranda,  needful  t.o  insure  a  proper  des- 
cription of  same,  and  suitable  credits  to  the  bank  so  drawn  upon ;  that 
owing  to  tiie  loss  of  the  stubs  and  other  memoranda  so  kept — at  the 
burning  of  many  business  houses  in  Selma,  Ala.,  when  occupied  by  the 
Federal  army,  where  his  books  and  papers  had  been  stored  as  a  sup- 
posed place  of  safety — ^the  affiant  is  unable  to  ascertain  dates,  numbers 
or  specific  amounts  of  any  drafts  or  checks  drawn  by  him,  on  said  bank 
(in  New  Orleans)  from  some  date  prior  to  the  year  1860,  till  after  the 
surrender  or  cessation  of  the  hostilities ;  that  during  such  time  no  draft 
or  check  was  predicated  and  drawn  upon  any  other  basis  than  the 
balance  shown  by  his  book  to  be  due  by  that  bank. 

Affiant  further  says :  Tliat  on  or  about  the  21st  day  of  April,  1862,  he 
sent  a  special  messenger  to  New  Orleans  with  his  draft  on  said  bank 
for  the  sum  of  thirteen  thousand  dolhirs,  which  was  promptly  paid,  but 
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that  the  payment  of  this  draft  or  any  other  draft  or  check,  drawn  by 
him,  did  not  in  any  particidar  interfere  with  or  diminish  any  moneys 
in  the  hands  of  said  New  Orleans  corresiM>ndent  needed  to  pay  out- 
standing checks  or  drafts,  and  that  all  such  money  remained  there  till 
after  the  city  of  New  Orleans  was  taken  possession  of  by  the  Federal 
forces.  After  that,  he  is  advised  that  said  bank  paid  over,  pursuant  to 
a  certain  order  emanating  ft-om  them,  all  moneys  remaining  in  said  cor- 
respondent's hands,  by  reason  of  the  non-presentation  and  consequent 
non-payment  of  outstanding  checks  or  drafts ;  that  the  sum  so  paid  was 
about  four  thousand  dollars. 

Affiant  further  sa^'s :  That  from  memoranda  shown  him  by  Mr.  John 
M.  Morgan,  in  the  year  1870  or  1871,  he  had  reason  to  believe,  and  that 
he  does  stOl  verily  believe,  that  in  the  year  1860  or  1861,  he  sold 
and  issued  to  said  Morgan,  at  least  one  draft,  for  three  thousand 
dollars. 

Finally,  affiant  says:  That  those  things  stated  in  this  affidavit 
from  memory^  he  verily  believes  to  be  con*ect,  and  that  such  as  ai*e 
derived  from  memoranda  of  his  own,  or  others,  are  in  accordance 
therewith.  N,  E.  Goodwin. 

8 worn  to  and  subscribed,  before  me,  February  9,  1875. 

'  J.  Stallings,  Clerk. 


Draft  or  Order. 

CoLrMBis  Insirance  and  Banking  Company,  ) 
Columbus,  MisR.,  January'  29,  1875.         ^ 

Moses    Harris,  Esq.,   CuMer    Mechanics*    and  Traders*  Bank,   New 

Orleans  J  Lonmana : 

Having  reference  to  the  fact«  set  forth  in  the  foregoing  affidavit,  you 
are  hereby  authorized  and  directed  to  pay  to  John  M.  Morgan,  or  order, 
three  tliousand  dollars,  part  of  balance  in  your  hands  at  our  credit  at 
the  occupation  of  New  Orleans  by  the  Federal  forces  in  April,  1862 ; 
provided,  there  shall  not  have  been  presented,  and  paid,  our  original 
draft  on  you  in  favor  of  Haid  Morgan  for  same  amount,  alleged  to  be 
lost. 

You  are  also  hereby  notifie<l,  that  it  is  underst^ood  by  said  Morgan, 
and  ourselves,  that  the  payment  of  this  order  cancels  and  satisfies  the 
original  and  missing  draft  nf  three  thousand  dollars.  And,  further- 
more,  that  no  recourse  is,  in  any  event-,  to  be  had  or  claimed  of  or 
against  this  institution.  N.  E.  Goodwin,  Cashier« 

Endorsement  : 
Without  recourse  on  me,  pay  to  H.  S.  Bennett,  or  order. 

John  M.  Morgan. 
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After  pleading  a  general  denial,  the  defendant  avers  its  want  of 
responsibility  on  the  first  draft,  for  want  of  privity  thereto,  and  sets 
forth  a  payment  under  compulsion  of  the  Military  Authorities  of  the 
United  Stat'es,  to  said  authorities  of  the  balance  in  its  possession  to  the 
credit  of  the  Columbus  Bank,  in  September,  1863,  and  the  subsequent 
acquiescence  of  said  bank  in  such  payment,  and  it  ftirther  sets  up  the 
plea  of  prescription  of  five  and  ten  years. 

This  appeal  is  taken  by  the  defendant  from  a  judgment  in  favor  of 
})laintiff  for  the  full  amount  of  his  claim. 

The  questions  presented  by  the  pleadings  are  not  free  of  difficulty, 
both  on  the  facts  and  on  the  law  of  the  case,  and  have  necessitated  on 
our  part  a  very  patient  and  thorough  examination  of  the  evidence  in 
the  Record,  and  a  close  study  of  all  the  authorities  referred  to  by 
counsel  on  both  sides,  and  this  investigation  has  led  us  to  the  conclu- 
sion, that  there  is  error  in  the  judgment  of  our  learned  brother  of  the 
District  Court,  who  should,  in  our  opinion,  have  sustained  the  defense 
resting  on  the  alleged  payment  by  compulsion  to  the  United  States 
Military  Authorities,  and  the  subsequent  adquiescence  of  the  Columbus 
Bank  in  such  payment. 

We  accept  the  theory  of  plaintiff,  Tfrhich  is  strenuously  resi8te>d  by 
defendant,  that  his  right  of  action  in  this  cause  is  as  (he  assignee  of  the 
Columbus  Bank,  up  to  the  amount  of  three  thousand  dollars,  of  such 
balance  as  stood  to  the  credit  of  the  Columbus  Bank  in  the  defendant 
Bank  at  the  date  of  the  occupation  of  New  Orleans  by  the  United 
Stat-es  Military  Authorities,  in  April,  1862,  and  that  he  is  clothed  with 
full  power  to  enforce  all  the  rights  of  the  Columbus  Bank  to  such 
balance,  and  that  he  is  subject,  on  the  other  hand,  to  all  the  defenses 
which  could  be  successfully  urged  against  that  bank,  his  assignor. 

As  we  read  the  Record,  we  find  the  following  facts  as  bearing  on  that 
part  of  the  defense  which  we  have  concluded  to  sust^iin  : 

For  several  years  previous  to,  and  during  the  first  yeai*s  of  the  late  civil 
war,  the  defendant  wasthe  New  Orleans  correspondent  of  the  Columbus 
Bank,  collecting  its  remittances  by  drafts  or  other  money  orders,  and 
paying  out  the  same  on  its  orders,  and  that  touching  such  ftinds  thus  col- 
lected and. thus  paid  out,  the  relation  between  the  two  banks  was  that  of 
creditor  and  debtor.  Hence  it  follows,  that  all  drafts  or  checks  of  the 
creditor  bank,  on  the  defendant  bank,  previous  to  the  16th  of  Septem- 
ber, 1861 — after  which  date  all  the  banks  situated  in  localities  subject 
to  confederate  authority  or  rule,  were  compelled  to  pay  nothing  but 
Confederate  notes — ^were  to  be,  and  were  actually,  paid  in  the  currency 
of  bank  notes,  equivalent  in  value  to  gold. 

Therefore,  after  the  order  compelling  the  payment  in  Confederate 
notes  alone,  the  funds  of  the  defendant's  creditors  became  mingled 
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with  its  own  fuDds,  and  checks  subBeqnently  drawn  were  against  the 
balances  due  on  the  16th  of  September,  1861,  made  payable  in  Confed- 
erate notes,  under  the  same  account  which  had  been  kept  previous, 
and  up  to  said  date. 

Hence,  we  hold  that  plaintiff  and  the  District  Judge  were  in  eiTor  in 
contending  that  the  balance  of  $6,161.63,  to  the  cre<Ut  of  the  Columbus 
Bank,  on  the  16th  of  September,  1861,  was  a  gold  or  specie  balance, 
which  should  have  been  kept  separate  and  distinct  from  the  transiic- 
tioDS  carried  on  between  the  two  banks  immediately  and  subsequently 
thereafter;  and  that  they  were  in  eiTor  in  crediting  all  subsequent 
collections  made  by  the  defendant  t.o  the  separate  account  for  Confed- 
erate notes,  and  in  debiting  to  such  account  the  cheeks  or  orders  of  the 
creditor  on  the  debtor  bank,  by  which  process  of  calculation  and 
reasoning,  they  reached  a  result  showing  that  in  May,  1863,  the 
Columbus  Bank  was  a  debtor  to  the  Mechanics'  Bank  in  Confederate 
money  in  the  sum  of  $1,517.65,  and  a  creditor  to  the  same  in  specie  in 
the  sum  of  $5,161.93. 

Such  was  not  the  legal  effect  of  the  order  emanating  from  the  ruling 
or  governing  power  at  the  time,  and  such  was  not  the  understanding  of 
the  parties. 

As  assignee  of  the  Colimibus  Bank,  plaintiff  must  be  bound,  and  his 
rights  are  therefore  controlled,  by  the  previous  acts  of  his  assignor. 
Now,  in  a  letter  written  on  the  18th  of  July,  1865,  to  the  defendant  by 
N.  E.  Goodwin,  the  cashier  of  the  Columbus  Bank,  touching  tlie  very 
matters  now  at  issue,  we  find  the  following  language :  '^  Your  debit 
balance  as  riiown  by  our  ledger  is,  and  has  been  from  that  time  (April 
^,  1662,)  $1,855.83;  will  you  have  the  goodness  to  refer  and  render 
such  statement  as  may  seem  needful,  designating  balance  that  may 
remain  subject  to  my  checks,'^  etc. 

In  making  out  the  balance,  Mr.  Goodwin  had  credited  the  defendant 
with  the  check  of  $3,000,  held  and  lost  by  plaintiff,  and  in  its  account 
the  defendant  had  not  taken  credit  for  that  check,  which  had  never 
been  presented ;  and  thus  it  appeals  that  the  two  accounts  agreed  to 
a  few  dollars,  and  hence  we  see,  that  the  continuous  account,  i\s  kept 
by  the  defendant,  without  discriminating  between  a  specie  and  a  Cour 
federate  basis,  was  understand! ngly  concurred  in  by  it«  ci-editor,  and 
hence  we  conclude,  that  in  Sejitember,  1863,  when  the  seizure  was 
made  by  the  military  authorities  the  debit  balance  of  tlie  defendant 
was  the  sum  of  $4,644,  as  urged  by  defendant. 

The  Record  shows  that  after  the  16th  of  September,  1861,  the  two 
corporations  continued  their  previous  dealings;  that  large  remittances, 
ineluding  several  drafts  on  the  Confederate  States  Treasurer,  were  col- 
leeted.in  Confederate  money  by  the  defendant,  and  that  a  long  series 
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of  drafts  of  the  creditor  bank  were  paid  in  the  same  currency  by  the 
defendant,  to  the  knowledge  of  the  Colnmbus  Bank,  and  that  on  the 
24th  of  April,  1862,  a  payment  of  $13,000  in  Confederate  money  was 
made  to,  and  accepted  by,  the  creditor  bank,  through  an  express 
messenger,  sent  for  the  purpose,  and  that  on  May  2dd,  l&iiHj  a  check  of 
the  creditor  for  $2,000  was  paid  by  the  defendant  in  the  same  kind  of 
currency ;  and  the  conclusion  is  irresistible,  that  if  at  that  time  the 
creditor  had  sent  a  messenger  to  withdraw  it«  final  balance,  a  payment 
of  the  said  balance  would  have  been  made  in  Confederate  money,  and 
that  such  a  payment  accepted  by  the  Columbus  Bank,  or  it-s  agent, 
would  have  closed  its  account  with  the  defendant. 

This  conclusion  rests  on  a  doctrine  which  is  settled  by  the  juris* 
prudence  of  the  country,  too  well  and  too  generally  known  to  require 
any  special  reference  of  authority  in  its  support. 

The  question  remaining  for  solution  is,  therefore,  whether  the  Record 
discloses  a  settlement  or  a  payment  of  its  debit  balance  by  the  defend- 
ant, equivalent  to  the  payment  which  is  predicated  in  the  foregoing 
hypothesis. 

The  payment  set  up  by  the  defendant  was  made  to  the  quartermaster 
of  the  department  in  which  New  Orleans  was  situated,  under  and  in 
obedience  to  an  order  emanating  from  the  commanding  general,  under 
date  of  August  17,  1863,  requiring  all  banks  in  this  city  "  to  pay  over 
to  the  quartermaster  all  monies  in  their  possession  or  having  upon  their 
books  to  the  credit  of  any  corporation  *  *  *  in  hostility  to  the 
United  States;"  and  this  payment  is  evidenced  by  the  following 
receipt,  bearing  date  September  10, 1863,  signed  by  the  officer  designated 
under  the  order  for  the  purpose  of  receiving  such  payments,  as 
follows :  • 

"  Received,  New  Orleans,  September  10,  1863,  from  the  Mechanics' 
and  Traders'  Bank,  pursuant  to  special  order  No.  202,  forty -eight 
thousand  four  hundred  and  fifty -five  and  78-100  dollars  in  Confederate 
notesj  being  the  aggregate  amount  of  the  balances  held  by  said  Bank  to 
the  credit  of  the  several  banks  named  in  the  following  list,  located  in 
the  so-called  Confederate  States,  in  the  amounts  respectively  affixed 
to  each  :  Columbus  Life  and  General  Insurance  Company,  $4y644.00; 
Bank  of  Memphis,  $43,164.17 ;  Bank  of  Richmond,  $67;16;  Wetnmpka 
Insurance  Company,  $584.45, 

"  Signed,  Jno.  W.  McClcre, 

"  Gapt.  A.  Q.  M." 

But  plaintiff  urges  that  this  settlement  is  absolutely  null  and  void, 
first,  because  the  order  of  the  commanding  general  was  issued  withont 
authority,  and  secondly,  liecause  the  debtor  of  a  specie  balance,  cannot 
be  legally  discharged  by  a  payment  made  in  Confederate  money. 
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His  first  proposition  is  sustained  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Planters^  Bank  vb.  Union 
Hank,  16  WaL  483,  in  which  a  similar  order,  emanating  from  the  same 
general,  was  declared  a  nullity,  and  in  whidi  it  was  held  that  a  pay- 
ment made  thereunder  did  not  satisfy  the  4ebt. 

We  are  free  to  confess  that  if  the  question  were  a  new  one,  we  would 
feel  constrained  to  reach  a  different  conclusion ;  and  that  guided  by 
the  light  of  the  sad  and  gloomy  history  of  the  times,  when  the  vrill  or 
the  edict  of  a  general  commanding  a  department,  comprising  a  con- 
qnered  territory,  backed  by  a  large  army,  and  by  the  terrors  of  a  dun- 
geon on  a  barren  and  desolate  island,  was  the  only  law  of  the  land,  to 
resist  which  the  people  were  poweiiess,  we  would  hold  that  a  payment 
made  under  such  pressure  and  compulsion  would,  ^n  legal  effect,  be 
equivalent  to  a  payment  made  to  the  creditor;  but  we  bow  in  respectful 
submission  to  the  mandate  of  that  exalted  tribunal. 

In  support  of  his  second  proposition,  plaintiff  relies  upon  the 
decision  in  the  case. of  Nelligan  vs.  CitiEens^  Bank,  21  A.  032,  where 
it  was  held  that  a  payment  made  in  obedience  to  a  similar  order,  in 
Confederate  money,  could  not  discharge  the  bank,  unless  it  was  shown 
that  the  deposit  had  been  made  in  that  cuirency.  ^ 

In  that  case,  in  which  the  order  of  the  general  commanding  was 
recognized  as  binding,  the  amount  claimed  by  plaintiff  was  a  single 
deposit  made  by  a  check  in  his  favor,  and  the  evidence  did  not  show 
that  tbe  funds  collected  by  the  bank  on  the  check  were  Confederate 
notes. 

This  feature  strikingly  differentiates  the  case  from  the  one  at  bar, 
and  cannot  therefore  determine  the  issue  which  now  concerns  U8« 

Admitting,  therefore,  under  the  authority  of  the  case  in  16th  Wal- 
lace, that  the  payment  made  under  order  No.  202,  was  not  a  legal  pay- 
ment, we  have  before  us  the  undisputed  fact,  that  the  debit  balance 
due  by  the  defendant,  wtis  pai<l  over  to  the  military  authorities  in 
obedience  to,  and  in  foil  compliance  with  the  orders  of  the  command- 
ing general,  and  that  such  payment  was  accepted  by  the  quartermaster. 
The  order  to  the  Mechanics^  Bank  was  to  pay  over  to  the  quartor- 
termaster  the  balance  due  to  the  Columbus  Bank,  and  the  officer 
certifies  that  he  received  payment  of  such  balance  in  Confederate 
notes. 

Admitting  that  the  person  who  received  such  payment  was  not 
properiy  authorized  thereto,  and  was  not  invested  with  all  the  rights 
of  the  creditor,  we  must  now  consider  whether,  by  any  of  its  acts  or 
conduct,  the  Columbus  Bank  could  be  hejd  legally  bound  by  such 
payments 

From  the  Record  we  gathei*  the  following  facts;  That  through  the 
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press  and  through  other  sources,  Mr.  Goodwin,  the  cashier,  knew 
during  the  war  that  seizures  had  been  made  in  New  Orleans  by  the 
Federal  authorities,  of  all  the  balances  due  to  banks  and  other  corpo- 
rations situated  within  the  Confederate  lines. 

On  the  18th  of  July,  1865,  he  writes  to  defendant  for  the  purpose  of 
inquiring  into  the  state  of  his  account.  On  the  25th  of  July  following, 
he  is  answered,  that  on  the  10th  of  September,  IQGH,  his  balance,  whicH 
was  $4644,  wa«  paid  over  to  Capt.  McClure,  U.  S.  A.,  under  the  com- 
pulsory effect  of  order  No.  202.  Now,  under  the  light  of  this  litigation, 
one  would  naturally  expect  from  Goodwin,  an  answer  repudiating  such 
a  payment,  and  holding  the  defendant  responsible  for  his  balance  thu» 
wrongfiiUy  disposed  of;  butVfar  from  it  we  find  in  his  answer  the 
following  words,  as  the  only  reference  to  the  subject : 

."  Your  prompt  favor  of  the  25th  inst.,  covering  statement  of  account 
is  to-day  received.  Captain  McClure,  U.  S.  A.,  under  and  by  virtue  of 
order  202,  hit  us  a  very  dirty  lick,  when  he  took  our  ledger  balance  Vkt  your 
bank,  ($4644)  as  in  this  was  included  near  $3000  of  outstanding 
check." 

After  this  follows  a  friendly  and  a  business  correspondence  between 
the  cashiers  of  the  two  banks,  in  which  the  Columbus  Bank  asks  and 
obtains  from  the  defendant,  useful  information  on  divers  subjects.  In  a 
letter  of  Goodwin's,  of  October  11th,  1865,  he  says  to  defendant : 

"  I  doubt  not  that  ere  this,  the  effort  has  been  made  by  some  of  the 
banks  who  lost  their  balances  in  your  city,  under  the  operation  of 
order  No.  202,  for  their  recovery.  Will  you  please  advise  me  as  to 
their  progress  or  prospects  ?" 

We  hold  the  language  in  the  first  quotation  as  indicating  no  desire 
to  repudiate  the  settlement,  but  as  justifying  the  l>elief  that,  in  the 
opinion  of  the  writer,  the  Columbus  Hank,  and  not  the  defendant,  had 
been  injured  by  the  act  of  the  railitiiry  authorities,  and  as  justifying  the 
construction  of  snch  language  as  an  acquiesC'Cuce  in  the  settlement 
reported  by  the  defendant,  and  that  the  language  in  the  second  quota- 
tion, indicates  an  unmistakable  acquiescence  in  the  reported  payment, 
and  a  conclusion  that  the  Columbus  Bank  saw  no  prospect  of  recovery 
but  in  the  supposed  effort  to  be  made  by  the  banks  in  this  city. 

Later,  in  March,  1866,  the  Columbus  Bank,  re-opens  an  account  with 
the  defendant  on  the  same  basis,  but  which,  in  the  language  of  its 
cashier,  is  to  "  be  wholly  distinct  from  the  former  account  involving 
Confederate  issues." 

In  a  letter  of  March  26,  1866,  the  same  officer  says  to  the  defendant : 
<'  I  need  hardly  remark  that  any  outstanding  checks  by  me  upon  your 
bank,  (say  for  convenience)  prior  dates  to  this  month  are  not  to  be  paid 
Arom  any  balance  created  by  these  recent  remittances." 
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We  ooostrue  this  language  as  clearly  meaning  that  the  former 
accoant  was  finally  and  irrevocably  closed. 

We  have  carefully  read  and  considered  all  the  correspondence,  and 
fienrchingly  scanned  and  analyzed  all  the  business  dealings  and  trans- 
actions which  took  place  between  these  two  banks  for  a  long  series  of 
years  following  the  knowledge  imparted  to  the  Colnmbns  Bank,  of  the 
payment  made  by  the  defendant  of  its  balance,  and  we  foil  to  discover  a 
word  or  a  single  action  indicating  the  remotest  intention  on  its  part  to 
i-epudiate  that  settlement  or  payments 

Under  the  rules  of  law  so  uniformly  expounded  in  our  jurisprudence 
by  an  unbroken  line  of  decisions,  which  we  have  diligently  studied,  we 
hold  that  the  Columbus  Bank,  having  full  knowledge  of  the  settlement 
made  of  its  balance  by  it«  debtor,  has  by  it«  omission  to  repudiat«  such 
aettlement,  and  by  its  silence,  lasting  more  than  nine  years,  fully 
acquiesced  in  and  ratified  such  a  settlement,  and  is  now  deban-ed  ^of 
any  right  to  claim  an  account  of  the  defendant,  it«  former  debtor. 

The  argument  of  iilaintifT,  based  on  the  alleged  ignorance  of  the 
bank,  that  the  payment  had  been  made  in  Confederate  notes,  and  on 
the  ground  that  its  silent  acquiescence,  based  upon  the  belief  that  the 
payment  had  been  made  in  specie,  which  was  an  error,  and  thei-efore 
not  binding^  as  a  means  of  escape  from  the  legal  consequences  of  such 
an  acquiescence;  is  answered  in  a  statement  made  in  his  testimony  by 
Mr.  Goodwin,  who  in  answer  to  an  interrogatory,  says : 

*'  With  regard  to  the  kind  of  fimds  in  which  said  balance  was  paid,- 
I  have  always  understood  that  it  was  paid  in  Confederate  State  notes. 
How  I  came  to  this  conclusion,  I  cannot  just  now  specifically  state." 

And  by  frequent  acknowledgments  in  his  letters,  that  the  fonner 
account  between  the  two  banks  involved  Confedemte  issue. 

Onr  conclusion  is  that  the  fact,  and  all  the  details  of  the  settlement 
were  known  to  the  Columbus  Bank  with  sufficient  certainty  to  place  it 
under  the  effect  of  the  very  rule  invoked  by  plaintiff,  as  laid  down  by 
**  Kerr  on  Fraud  and  Mistakes,  pages  300  and  301 ,"  as  well  as  imder 
the  rule  laid  down  by  our  own  Supreme  Court,  in  the  following  etudes: 
Flower  vs.  Jones  et  al.,  7  N.  S.  143 ;  Dupre  vs.  Si)lane,  1(5  L.  51 ;  Starr 
vs.  Zacharie,  18  L.  517  j  Bonneau  vs.  Poydnis,  2  R.  1  j  Ward  vs.  War- 
field,  3  A.  468 ;  Flower  vs.  Downs,  6  A.  538 ;  Margum  vs.  Bell,  20  A. 
215 ;  Ball  vs.  Bender,  22  A.  493 ;  Oliver  vs.  Johnson,  24  A.  460. 

In  the  case  of  3  A.  hereinabove  quoted,  it  was  held  that  the 
acts  of  an  agent  who  had  committed  a  breach  of  orders^  will  bind  the 
principal,  if  he  subsequently'^,  and  with  full  knowledge,  assents  even  for 
a  moment  to  the  acts  of  his  said  agent. 

The  same  rule  applies  to  payments  made  by  a  debtor,  of  moneys  held 
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by  him  for  account  of  his  creditor.  Under  these  views  we  find  no 
necessity  of  passing  upon  the  other  defenses  urged  by  the  defendant. 

It  is  therefore  ordered^  adjudged  ami  decreed,  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed,  and  that  there  be 
judgment  in  favor  of  defendants,  rejecting  plaintiff's  demand  at  his 
costs  in  both  oourts. 

Rehearing  refused. 


No.  7225. 

David  H£ark  and  Wife  vs.  The  St.  Chables  Street  Railroad 

Company. 

The  driTer  of  the  ear  which  nrn  orer  plaintiffs'  infiuit  child  and  hilled  hfan.  waa  gnlHj  of  no 
negligenoe  or  ikult,  under  the  circumstances  of  the  case,  and  the  Company  cannot  be  heiil 
responsible. 

APPEAL  from  the  Fourth  District  Court,  for  the  Parish  of  Orleiuis. 
Houston,' J, 


3. 


4. 


5. 


6. 


7. 


8. 


9. 


Wm.  F.  Mellen  and  JD.  C,  &L.  X.  Lalnitt,  for  Plaintiffs  and  Appellees  : 

The  child.  John  Beam,  aged  S3  months,  was  atmck  down,  aoTerely  injured  and  almoi*! 

instantiy  UUed,  on  the  31st  day  of  September,  A.  D.  1877,  in  tike  City  of  New  Orleans,  by 

car  No.  66,  of  defendant,  driren  by  a  driver  in  the  employ  of  defendant  in  its  ordinary 

oonrse  of  business. 

The  piai««<B«  are  surriTing  parents  of  the  ohild  so  killed,  and  as  such,  are  entitled  to 

reoorer  of  the  defendant  damages  for  all  ii^uries  to  the  child,  and  for  its  death. 

The  oTidence  shows  a  dear  case  of  negligence  on  the  part  of  the  driver  of  the  car,  the 

employe  and  agent  of  defendant. 

The  question  of  contributtoy  negligence  does  not  enter  into  this  case,  and  the  doctrines 

ariaing  tiierefrom  hare  no  application  to  the  facts  disclosed  by  the  evidence.    60  Mo. 

483 :  Morgan  vs.  Dl.  and  St.  L.  Bridge  Co..  (quoted  in  the  body  of  our  brief);  65  Pa. 

St.  960 ;  and  other  authorities  cited  in  our  brief 

Even  if  the  child  had  been  instantaneously  killed,  the  right  of  action  must  hare  survived 

to  the  parents.    A  contrary  view  is  unsupported  by  a  reasonable  construction  of  the 

statute,  and  the  law  of  which  it  was  an  amendment,  and  is  moreorer  contrary  to  public 

policy  and  good  morals.    C.  C.  8315 ;  Frank  vs.  K.  O.  and  C.  R.  B.  Co.,  90  An.  tt. 

But  the  child  was  not  instantaneously  killtMl.     Though  unconscious  when  pk  ked  up.  it 

still  lived.    (11  AlleUf  Mass.  34.)    Besides  it  had  been  injured  by  being  knocked  duik*n  l*y 

the  mule  attached  to  tiie  car  before  it  was  struck  and  ran  over  by  the  car  wheels. 

The  court  did  not  err  in  referring  in  its  iuiitnictionM  to  a  conductor  of  the  car.    Thin 

branch  of  the  instructions  was  rendered  necessary  by  the  defendant's  iatroducing  in 

evidenoe  the  dty  ordinance  requiring  the  vsrious  street  car  lines  of  the  c.ty  to  keep  b(>>i» 

from  hanging  on  the  rear  of  the  cars,  and  the  argument  of  counsel  on  both  sides  thereon. 

Nor  did  the  court  err  in  any  part  of  its  instructions,  or  in  refusing  the  instiuettons  asked 

for  by  defendant.     See  reasons  of  Um  court  for  admitting  this  ordinance  in  evidencM. 

(Rec  66,  67.) 

If,  from  the  fects  of  the  oase,  the  conclusion  of  the  jury  was  coirset,  their  verdict  « ill 

not  be  set  aside,  OTcn  though  the  court  might  have  erred  in  its  instructions. 

The  jury  fevnd  for  plaintiffs  and  assessed  the  damages  at  |S,000,  a  remarkably  reaaonabto 
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■Qm,  and  in  omos  of  this  Icind  gnat  discretion  as  to  tbeamonnt  Is  left  to  the  jury.    Frank 
TB.  N.  O.  and  C.  B.  U.  Co.,  90  An.  87 ;  C.  C.  1934,  Sec  3. 

JBreaux  d:  UaUy  for  Defendant  and  Appellant : 

I. 

Xbe  drirer  of  a  street  oar  whicb  kiUs  a  ohild,  is  not  goilty  of  neglifenee  when  it  was  physic* 
ally  impossible  for  the  driver  to  see  the  child  in  the  position  in  which  it  had  placed  itsdf 
without  his  fiuilt.    47  Tils.  267 ;  09  Ills.  478 ;  88  Penn.  590 ;  11  Wright,  300 ;  93  An.  729. 

IL 
Children  can  be  gnilty  of  contributory  negligence  to  the  same  extent  as  adnlts,  and  are 
chargeable  with  the  contxibatory  neglect  of  its  parents.  English  cases,  9  Bxch  308 ;  £1. 
Bl.  &E1.  719;  7  C.  B.  K.  S.  287;  3  H.  &  C.  744;  L.  R.  1  Excb.  239;  American  rases,  8 
Gray,  133 ;  4  Allen.  283 ;  21  Wendell,  615;  29  Barbour,  234 ;  36  Barbour,  830 ;  49  Barbour, 
S99 ;  Court  App.  8  Abbott,  378 ;  60  K.  T.  333 ;  14  Barbour,  585 ;  33  How.  Pr.  193  ;  S.  C.  1 
Keyes,  570;  38  N.  Y.  455 ;  57  Penn.  173 ;  86  Ind.  887,  513 ;  42  Ills.  174 ;  47  Ills.  66 ;  30  Md. 
47 ;  Y.  Shearman  &  BedfleMon  Begligence,  §49. 

IIL 
When  a  child  is  not  chargesble  with  contributory  negligence  of  iiarents  in  iU  own  case ; 
aHUer  when  the  parent  guet.    Pierce  on  Bailroads,  p.  338,  note  1 ;  Field  on  Damages,  p.  186, 
^  19.S  196 and  notes;  36  An.  591 ;  30  Hd.  Bep.  47 ;   49  Barbour,  539 ;  21  Wendell,  615 ;  34 
Ohio,  670;  57  Penn.  174;  4  AUeUy  387 ;  8  Gray,  133 ;  36  Barbour,  930 ;  89  Barb.  336. 

IV. 
CorporatlottS  not  liable  for  exemplary  damages  of  employes.  11  An.  393 ;  34  Cal.  594 ;  19 
Mich.  305 ;  10  Wis.  395  ;  57  Penn.  St.  330 ;  19  Ills.  353;  19  Ohio,  110 ;  35  Penn.  St  60 ;  47 
N.  Y.  1^;  40111s.  503;  Field  on  DamSges,  §83  el  M^,  630  and  notes;  13  La.  445,  47N.  Y. 
388;  40  Cal.  657;  34  Cal  594  ;  10  Wis.  388;  3  B.  L  88;  36  Ind.  70;  33  N.  J.  8S4;  49 N.  H. 
358;  30  Met.  311.. 

Y. 

Vo  peeunimry  damages  su^tidned  by  instantaneous  hilling,  or  by  a  nearly  instantaneous  death 

pveoeded  by  nnconscioosneos.    135  Mass.  90,  93 ;  9  Gushing,  108 ;  6  Caldw.  Tenn.  45. 


The  Opinion  of  the  Court  was  delivered  by 

ToDDy  J.  This  is  an  action  for  damages,  brouglit  by  the  parents  of 
a  child,  killed  by  being  run  over  by  one  of  the  street  cars  of  the  defend- 
ant  company.  It  is  charged,  that  the  death  of  the  child  was  the  result 
**  of  the  fault,  cai'elessness  and  gross  negligence  of  the  driver  of  the 
car ;  that  the  damages  caused  by,  or  growing  out  of,  the  injuries  and 
sufferings  of  the  child,  amount  to  ten  thousand  dollars,'^  and  the  right  of 
action  therefor,  by  the  death  of  the  child,  was  transmitted  to  its  parents, 
the  plaintiffs. 

The  answer  was  a  general  denial.  The  case  was  tried  before  a  jury, 
who  returned  a  verdict  against  the  defendant  for  (2,000,  and  from  the 
judgment  thereon  this  appeal  is  taken. 

The  plaintiffs,  to  be  entitled  to  recover  in  such  an  action,  must  first 
establish  that  the  death  of  the  -child  resulted  from,  or  was  caused  by 
some  fault  or  negligence  on  tiie  part  of  the  defendant  or  its  employee. 
Unless  this  is  proved  no  further  inquiry  need  be  made. 

The  facts  connected  with,  or  bearing  upon  the  question  at  issue,  are 
snbsiaiitially  as  follows: 
u 
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The  house  occupied  by  the  plaiotiffs  and  their  family,  was  situated 
on  the  street  on  which  tlie  cars  of  the  defendant  company  ran.  On  the 
21st  of  September,  1877,  the  child  killed,  aged  about  22  months,  and 
its  little  sister,  aged  about  four  years,  ^i^ere  left  by  their  mother  on  the 
door  st^ps,  fronting  the  street,  whilst  she,  the  mother,  was  jireparing 
the  evening  meal.  The  front  door  of  tlie  house  where  the  mother  was 
employed,  communicating  with  the  kitchen,  wa«  shut.  As  the  car  in 
question  was  passing  near,  or  in  front  of  the  house  where  the  children 
were  sitting,  some  boys  ran  up  and  jumped  upon  the  st^ps  in  the  rear 
and  swung  to  the  car.  Thereupon,  the  driver  stopped  his  mule, 
fastened  tlie  brake,  and  proceeded  to  drive  the  boys  from  the  car. 
Whilst  thus  engaged,  the  youngest  child  mentioned  left  its  place  on 
the  steps,  went  to  the  comer  of  the  street,  about  30  feet  distant,  and 
from  there  into  the  street,  and  placed  itself  under  the  neck  of  the  mule 
and  against  the  animars  foreleg.  The  driver  returned  to  the  platform, 
and  without  seeing  the  child,  released  the  brake  and  stai-ted  the  mule; 
the  child  was  thrown  under  the  wheels  of  the  car,  which  passed  over 
its  body,  killing  it  instantly. 

The  evidence  shows,  from  the  position  of  the  child,  the  driver  look- 
ing in  the  usual  direction,  straight  forward,  could  not  see  it;  and,  as 
stat-ed  by  one  of  the  witnesses,  he  could  only  have  seen  it  by  stooping 
over.  It  must  be  observed  that,  under  a  city  ordinance,  the  driver 
was  required  to  prevent  children  from  swinging  or  hanging  to  the 
steps  of  the  car ;  and  in  stopping  tlie  car;  leaving  the  platform,  and 
driving  away  the  boys  mentioned,  he  was  but  discharging  a  duty 
imposed  on  him.  Had  he  kept  the  car  moving  whilst  thus  engaged, 
and  any  one  been  injured,  he  could  justly  be  charged  with  carelessness. 
He  seems,  however,  to  have  discharged  this  duty  with  proi)er  care,  in 
stopping  the  car,  fastening  the  break,  driving  away  the  boys,  return- 
ing to  the  platform,  and  starting  his  mule.  Nor  do  we  attach  any 
significance  to  the  fact  dwelt  on  by  plaintifTs  counsel,  that  the  animal 
was  stopped  at  or  near  the  street  crossing.  This  of  itself  did  not  cjiuse 
the  accident  or  have  any  direct  bearing  thereon.  Had  the  car  been  in 
motion  and  ran  over  a  person  passing  along  the  crossing,  without  due 
care  being  exercised  by  the  driver,  there  would  have  been  culpable 
negligence ;  but  the  mere  stopping  the  mule  there,  and  the  animal 
remaining  motionless  then,  did  not  of  itself  impart  danger  to  any  one,  or 
was  calculated  to  inflict  injury ;  and  the  child  injured  was  not  at  the 
time  engaged  in  crossing  the  street,  and  was  not  using  the  crossing  for 
that  purpose,  but  was  evidently  actuated  by  a  childish  wdsh  to  go  to 
the  mule,  and  would  doubtless  have  done  so,  whether  the  animal  wa« 
at  the  crossing  or  not,  provided  that  it  was  within  reach. 

In  all  this  we  can  discover  no  fault  or  negligence  on  the  part  of  the 
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driver.  He  had  no  reason  to  suspect  that  any  thing  had  transpired 
during  his  brief  absence  from  the  platform  to  call  for  any  extraordinary 
vigilance  on  his  part.  However  long  his  experience  might  have  been 
as  a  driver  of  a  street  car,  there  was  nothing  in  the  whole  of  tliat 
experience  to  suggest  to  him  the  faintest  suspicion  that  starting  his 
mule  again,  would  hurt  any  one,  or  that  a  cliild  was  actually  at  that 
moment  under  his  mule.  A  driver  can  only  be  justly  charged  with  negli- 
gence, wlien  he  fails  to  observe  something  that  he  ouglit  to  see,  and 
would  see  with  ordinary  vigilance ;  when  he  fails  to  be  prepared  for 
something  visible,  or  at  least  of  probable  occurrence,  or  that  might  rea- 
sonably be  expected  to  happen.  For  instance,  if  he  had  run  over 
children  playing  in  the  street  without  making  every  possible  effort  to 
avoid  it,  or  if  he  drove  rapidly  over  a  place  where  children  were  usually 
at  play,  without  looking  to  see  whether  they  were  there  or  not,  and 
one  or  more  of  them  should  have  been  hurt,  then  the  charge  of  care- 
lessness could  be  justly  charged. 

This  view  of  the  subject  is  not  only  reasonable  but  is  supported  by 
legal  authority.  47  El.  267 ;  69  111.  472  j  88  Penn,  520  j  11  Wright,  300. 

There  being  no  fault  or  negligence  imputable  to  the  Company  or  its 
employees,  there  was  no  liability  incurred  on  account  of  the  unfor- 
tunate accident,  deplorable  and  distressing  as  it  was. 

This  view  of  the  case  dispenses  us  from  considering  two  other  legal 
propositions,  earnestly  and  ingeniously  discussed  by  counsel;  one 
relating  to  contributory  negligence  and  the  other  to  involving  the 
interesting  question,  whether  any  right  of  action  could  exist  and  be 
transmitted,  where  the  death  was  instantaneous. 

For  the  reasons  stated,  we  think  the  judgment  appealed  from  was 
erroneous. 

It  is  therefore  ordered,  a(\|udged  and  decreed,  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed,  and  that  tliere  be 
judgment  rejecting  plaintiff  ^s  demand  with  costs  of  both  courts. 

Mr.  Justice  Fenner  recuses  himself,  having  been  of  counsel. 

Mr.  Justice  Levy  dissents. 


Dissenting  Opinion. 

The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  I  respectfully  dissent  from  the  opinion  of  the  majority  of 
the  Court  in  this  case.     My  retiisons  for  this  dissent  are  briefly  these : 

I  do  not  consider  there  was  any  contributory  negligence  on  the  part 
of  the  child  or  its  parents. 

I  think  there  was  negligence  on  the  part  of  the  Kailroad  Company. 
The  car  was  stopped  by  the  driver  at  or  near  the  crossing  of  the  street. 
The  Company  had,  it  is  true,  imposed  upon  the  driver  the  duty  of 
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preventing  boys  and  others,  from  swinging  on  the  rear  of  the  ear.  To 
accomplish  this,  tlie  driver  had  stopped  his  car  and  gone  to  the  rear  of 
liis  car.  In  the  meantime,  the  small  child,  about  ttro  years  old,  who  had 
sti-ayed  from  its  parents'  house  near  the  point  where  the  stoppage 
occurred,  and  being  nnseen  by  the  driver,  he  looking  towards  tlie  rear 
and  not  in  front  of  him,  put  the  car  in  motion,  which  ran  over  and 
killed  the  child. 

Proper  precaution  on  the  part  of  the  Company  might  have  avoided 
this  lamentable  calamity. 

It  is  the  duty  of  such  companies  to  adopt  proper  precautionary 
measures  to  prevent  such  occurrences.  If,  either  through  indifference 
or  actuated  by  a  parsimonious  spiiit,  the  Company  failed  in  this 
instance  to  provide  these  precautionary  measures,  it  was  guilty  of 
negligence,  and  should  be  mulcted  in  damages.  The  proper  post  of 
the  driver  was  in  front  of  his  car ;  there  he  could  see  all  obst>acles,  in 
front ;  could  control  the  movements  of  the  car,  and  be  in  a  position  to 
check  it  and  protect  street  passengers  from  danger. 

The  Company  failed  to  do  its  duty  in  regard  to  the  matters  men- 
tioned, and  I  think,  in  view  of  such  negligence,  became  liable  for 
damages  in  this  case. 

Wayfarers  on  the  public  streets  have  rights  which  street  railroad 
companies  are  bound  to  respect.  It  is,  in  my  opinion,  their  duty  to 
adopt  prudent  means,  even  if  they  involve  an  expenditure  of  money, 
Avhereby  with  care  and  proper  vigilance  and  diligence,  accidents  may 
be  generallj'  prevented. 

Reheaiing  refused.    . 


No.  8168. 
A.  G.  De  L'Isle  vs.  Succession  of  J.  "M.  Moss* 

Where  paymeDt  of  a  SQm  dae  by  a  Tendor,  1b  aasamed  by  a  purchaser  m  part  of  the  price  of 
Bale,  the  creditor  whose  debt  ia  ihus  aasomod,  is  entitled  to  claim  the  venilor's  privilege 
whbn  seeking  payment  of  his  debt.* 

APPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  Orleans. 
LazaruSy  J. 


Alfred  Grima,  for  Plaintiff  and  Appellant : 

Third  persons  alone  may  avail  themselves  of  the  want  of  inscription  of  mortf^affss :  neither 
the  contracting  porties  nor  their  heirs  can  taho  advantage  of  the  non«inaoription  of  ft 
mortgage.    C.  C.  3348,  3343.  3344  ;  7  An.  100  and  r76. 

When  a  purchaser,  as  a  part  of  his  purchase  price,  assnmes  the  payment  of  a  note  of  his 
vMidor,  the  obligation  resulting  ftom  such  assumption  is  peisonst  *nd  ftills  under  the 
ten  year  prescription.    38  An.  383,  Scionoeaux  of  Waguespaok  et  ai 
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n  ail,,  r  -  I  i        — 

The  ftmniptloii  by  %  parohMer,  of  »  note  of  U«  yandot  aeonred  by  moitgage  on  tbe  properly 
aeqnireU  by  hinv  na  part  of  hU  purchaae  price,  givea  riae  to  »  vendor'a  privilege,  groving. 
out  oi  the  aatare  of  tbe  oontract,  and  of  which  any  bolder  of  the  aaid  note  may  avail 
himself.  R.  C.  C.  3349  and  1890 ;  7  Rob.  44;  17  A.  356;  34  A.  361 ;  31  A.  410 ;  32  A.  S83 } 
Lament  XXX..  p.  «,  $9 ;  p.  11,  ^  9 ;  p.  18,  §16. 

It  ie  only  Co  aflbet  third  peraona  that  aa  act  oontaioing  a  priril^e  muat  be  recorded.  R.  C. 
C.  3373. 

Tbe  deuial  of  ownerahip  of  a  note  ia  not  a  defenae  calling  for  any  proof  of  aaob  ownerahip  by 
•  the  plaiiitiff;  tbe  defendant  moat  apecify  a  good  defense  againat  the  real  owner.  90  A. 
080,  Klein  vs.  Bneknier. 

A.  Mkon  and  A,  Goldthwalte: 

I.  Vendor's  privileges  exist  only  for  tbe  unpcnd  portion  of  tbe  pnrcbaae  price.  They  eidat 
only  by  the  operation  of  the  law.  They  are  the  creatarea  of  the  law,  nnder  Art.  (3316)' 
3349t,  Civil  Code,  and  cannot  be  extended  by  implication  or  analogy  or  convention  of 
parties.  Atta.  3185,  3186,  3313,  3349,  Civil  Cede  ,•  State  of  Louiaiana  vs.  Cttiaena'  Bank, 
33  An.  706 ;  Scionneaax  va.  Wagaespaok,  38  An.  p.  287 ;  Hennen's  Digest,  p.  1238. 

S.  Tbe  origin,  cause  or  rcUton  of  the  vendor'a  privilege,  as  de6ned  by  Laurent,  Vol.  XXX., 
p.  6,  §  3 ;  p.  18,  §  16,  is  the  &rueial  test  to  determine  the  privilege.  It  ia  the  acquuition^  by 
the  p«rchaser,  of  the  vendor's  propert^^  to  the  increase  and  enrichment  of  the  boyer^a 
estate,  that  canaoa  it ;  therefore,  the  vendor  has  hia  privilege  for  the  unpaid  coat  price 
of  hia  property  so  acquired.  Bat  this  raitou  or  canae  of  the  law  can  exiat  only  for  the 
righta  of  the  vendor  ao  transferring  his  property,  and  when  otfur  parties  claim  it,  the 
raieon  of  the  law  does  not  extend,  and  the  maxim  of  easMnfe  raUone  Uffis  eeuat  ipsa  lex 
folly  applies  against  them.  Laurent,  Vol.  XXX.,  p.  6,  §2;  p.  18,  §10;  Broom  Legal 
Maxims,  p.  100. 

3.  The  simple  assumption  of  an  ordinary  mortgage  of  tbe  vendor  by  a  purchaser  of  property 
oanaot  change  the  eri^nal  obligation  or  character  of  t'he  mortgage  and  create  a  vendor^a 
privilege  in  faver  of  die  mortgage  creditor,  where  none  exiated  under  hia  mortgage. 

4.  Tbe  osdinary  mortgage  creditor  can  have  no  greater  or  higher  righta  againat  the  pur- 
chaaer  of  property  who  baa  aaanmed  the  mortgage,  than  thoae  created  by  hia  mortgage, 
and  which  he  poaaesaed  thereon,  againat  bis  original  debtor.  The  nature  and  character 
cC  hia  obligation  cannot  be  changed  by  the  aaaumption  of  tbe  debt—he  haa  no  greMer 
righta  againat  the  aaffinaae  than  he  had  againat  bis  J^H  debtor.  Such  a  change  in  hia 
debtor  does  not  increase  his  righta.  They  remain  the  aame,  and  no  vendor'a  lien  can 
thna  be  created  in  hia  favor. 

5.  The  assumption  of  and  promiae  to  pay  the  debt  of  the  vendor,  made  in  the  act  of  aale,  as 
a  part  payment  of  the.  purohaae  price,  and  accepted  by  the  vendor,  if  accomplished  and 
net  invalidated,  ia  a  ^pment  pro  tanto  to  the  vendor,  on  which  ne  vendor'a  privilege 
exists,  under  tbe  law  of  vendor's  privilege.  Art.  3249,  C.  C. ;  Domat'a  Loia  Civilea,  Part 
I.,  Book  ni.,  T.  1,  Sec.  5,  §  4 ;  6  Mar.  K.  S.  638 ;  2  Mar.  N.  S.  149 ;  Pothier  on  Sale,  See. 
111.  §30. 

•.  Tbe  creditor  whose  debt  ia  aaaumed,  ia  not  a  vendor,  or  holding  a  vendor'a  righta  or  title. 
His  righto  in  thia  aale,  to  which  he  la  not  a  party,  ariae  goldy  under  the  aaaumption  in 
the  Mtipttlatimi  pour  autrui  therein,  which  ffioet  and  dejinea  thom^  and  are  not  beyond  it. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  only  question  presented  on  appeal  in  this 
case  for  determination,  is  simply : 

Whether  the  payment  of  a  mortgage  debt,  assumed  by  a  vendee,  as 
part  of  the  price  of  sale,  is  or  not  secured  by  vendor's  privilege  on  the 
property  sold. 
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By  Article  31^  of  the  Code  of  1825,  in  force  of  the  date  of  the  sale 
and  assnuiption,  and  which  is  Article  3249  of  the  R.  0.  C,  it  i»  clearly 
provided,  that  the  payment  of  so  much  of  the  price  of  sale  as  remains 
nnpaid,  shall  he  secured  by  the  vendor's  privilege. 

If  the  note  now  sued  on  were  one  subscribed  by  the  purchaser,  there 
would  probably  have  arisen  no  difficulty,  even  as  against  the  present 
plaintiff,  wlio  is  not  the  vendor,  but  a  mere  holder  and  owner  of  a  note 
of  his,  for  having  acquired  t]ie  same  through  others,  from  the  original 
mortgagee,  by  transfer  and  subrogation. 

The  objections  made  to  the  vendor's  privilege  claimed,  are  gnmnded 
upon  the  charge,  that  the  amount  claimed  is  not  a  debt  created  at  the 
time  of  the  sale,  and  due  to  the  vendor,  or  to  one  of  his  authors ;  but 
that  it  is  a  debt  which  existed  prior  to  the  date  of  the  purchase,  in 
favor  of  one  who  was  not  a  vendor  and  who  was  not  a  party  to  the 
act. 

In  demonstration  of  the  soundness  of  this  distinction,  it  is  asserted, 
as  a  test,  that  if  the  creditor  whose  mortgage  debt  liad  been  assumed  as 
part  of  the  purchase  price,  remained  unpaid,  he  could  not  seek  and 
obtain  a  resolution  of  the  sale,  in  tlie  exercise  of  the  right  vested  in  a 
vendor,  by  the  reserve  of  the  resolutary  condition. 

The  privilege  accorded  for  the  payment  of  the  uni>aid  price  of 
sale,  is  one  of  great  value,  resting  on  considerations  of  the  plainest 
equity.  It  would  indeed  be  iii\jast  to  place  an  unpaid  vendor  on  a 
footing  of  equality  with  the  other  creditors  of  the  purchaser,  and  per- 
mit these  to  devour  his  substance }  for  it  is  only  on  the  coudition  that 
the  price  of  the  thing  sold  has  been  paid,  tliat  the  pnrcliaser  acquires  an 
indefeasible  title  of  ownership  to  the  proi>erty,  and  that  his  creditors 
can  be  paid. 

This  privilege  was  unknown  to  the  old  Roman  Law,  as  also  was 
the  resolutary  condition.  It  is  of  Gallic  creation.  The  modern 
civilians  say  that  it  adheres  to  the  entrails  of  the  thing.*  After 
delivery,  the  old  roman  law  al>andoned  the  vendor  selling  on 
credit  to  the  good  faith  or  mercy  of  the  purcliaser,  and  declined  a 
liesolution  of  the  sale  in  case  of  non-payment  of  the  price,  unless  the 
pactum  commissaritim  had  been  expressly  stipulated. 

It  confers  rights  of  a  high  chanictt^r,  superior  to  those  which  flow 
from  a  mortgage.  It  entitles  the  vendor,  at  his  optiou,  either  to  si»e- 
ciflc  performance  in  exacting  payment,  or  to  a  resolution  of  the  sale 
and  taking  back  the  property,  free  from  all  encumbrance  by  the  vendee. 
It  protects  him  from  contribution  t<»wards  the  expenses  of  the  liquida- 
tion of  the  estate  of  the  purcliaser  in  case  of  his  death,  or  insolvency. 

*  In  32  A.  838,  word  *' roman  *  i«  an  error-^konUl  be  "  modem  dinl  " 
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It  shields  him  from  the  claim  of  a  widow,  of  minor  children,  or  of  hoth 
for  a  homestead.  It  springs  from  the  very  nature  of  the  coiitract  of 
sale,  of  which  it  is  a  legal  concomitant  It  exists  without  stipulation, 
and  adheres  tenaciously  to  the  thing  sold.  It  is  invariably  considered 
UH  retained,  unless  renounced  in  language  unmistakably  clear,  or  by 
acts  evidently  designed  to  destroy  effectually  the  presumption  of  its 
retention.  It  exists  and  continues  until  satisfaction,  to  secure  the  pay- 
ment of  the  unpaid  price,  whether  an  entirety  or  a  fraction.  3  A.  600 ; 
4  A,  313 ;  32  A.  828. 

It  is  the  prioe  which  is  protected  by  the  privilege.  By  the  sale  tlie 
vendor  increases  the  estate  of  the  purchaser.  It  would  be  iniquitous 
to  permit  the  property  sold  to  become  the  prey  of  the  creditors  of  the 
purchaser,  without  requiring,  as  a  condition  precedent,  the  payment  of 
its  costs.  Laurent  JiO,  p.  6,  ♦  2 ;  p.  18  M6  ;  Troploug,  Priv.  and  Hyp. 
on  Art  2096,  p.  25 ;  on  Art,  2103,  p.  333. 

The  word  price  signifies  the  sum  stipulated  as  the  equivalent  of  the 
thing  sold  and  also  every  incident  taken  into  consideration  for  the 
.fixing  of  the  price,  put  to  the  debit  of  the  vendee,  and  agreed  t^  by 
htm.  Troplong,  Priv.  and  Hyp.  on  Art.  1552,  p.  65,  No.  595 ;  Laurent 
30,  p.  11,  ^  9,  10.    Pont  Priv.  1,  Tit  28,  «  190, 145,  187. 

Both  on  principle  and  practically,  it  is  a  matter  of  indifference  to  the 
purchaser  to  whom  the  price  be  paid,  whether  to  the  vendor,  or  to  hi.<4 
creditors,  or  to  his  beneficiaries.  His  obligation  is  to  pay  the  price 
agreed  upon,  to  whoever  can,  on  payment,  give  him  acquittance  and 
discharge.  His  assumption  to  pay  it  to  a  third  person,  makes  him 
personally  liable  to  the  creditor,  on  his  acceptance  of  the  assumption. 

Where  the  purchaser  assumes  to  pay  a  mortgage  debt  of  the  vendor, 
the  creditor  has  the  right  of  proceeding  against  him  directly. 

Where  the  mortgage  debt  has  not  been  assumed  it  is  so  well  secured 
that  the  suing  creditor  would  rank  the  vendor  of  the  previously  mort- 
gaged property.  The  creditor  is  under  no  obligation  to  accept  the 
assumption,  but  he  may  do  so  until  he  has  declined  it,  Duranton,  vol. 
10,  Ed.  Brux,  1134,  p.  234,  No.  26  ;  Mourlon,  vol.  3,  p.  497,  No,  1249; 
Marcad^  on  Art.  2098,  p.  19,  III  No.  26 ;  2  N,  S. :« ;  12  L,  184  ;  8  A, 
267,  758 ;  26  A.  618  ;  H.  D.  255 ;  L.  D.  442 ;  21  Wall.  12,^. 

The  debt  due  by  the  vendor  in  the  present  case  and  secured  by  pre- 
existing mortgage  on  the  property  sold,  became  guaranteed  by  the 
vendor's  privilege,  the  very  moment  that  it  was,  by  covenant,  to  fonn 
an  integral  part  of  the  price  of  sale,  Tlie  privilege  was  then  created 
by  law,  not  by  the  consent  «f  partiei^,  to  secure  the  irrice  thus  made  iip' 
and  agreed  upon ;  but  it  conditionally  existed  in  favor  of  the  mortgage 
creditor,  who  could  either  ignore  or  accept  the  assumption  and  stipu- 
lation.    By  the  fact  and  at  the  instant  of  acceptance,  that  creditor 
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acquired  the  right  to  ask  i>ayuieiit  of  his  debt  with  the  Tender's  privi- 
lege^ as  effectually  as  he  could  have  done^  had  he  been  the  holder  of  a 
note  of  the  purchaser,  fumislied  in  settlement  of  the  price  of  sale. 

Whether  by  thus  accepting  the  stipulation,  he  has  lost  a  priority  over 
the  vendor,  is  a  question  not  presented,  and  on  which  we  express  do 
opinion. 

.  We  do  not  regard  the  subject  o^  this  controversy  as  a  novel  one, 
altogether. 

In  the  Succession  of  Fergiisson,  17  A.  256,  the  facts  had  occurred  tfaut 
Allen,  who  had  mortgaged  certain  real  estate  to  Fergusson  to  securp 
payment  of  a  loan  of  money,  evidenceil  by  lii»  notes,  sold  the  property 
to  his  creditor,  who  assumed,  as  part  <^*  the  price,  the  debt  and  the 
m<Ni^gage.  At  the  death  of  Fergusson,  the  owner  of  the  notes  originally 
due  by  and  not  to  Allen,  the  vendor,  and  assumed  by  the  vendee,  Fer- 
gusson, as  part  of  the  price,  presented  Iiimself  and  claimed  the  vendor's 
privilege. 

The  Court  emphatically  said :    '^  llie  vendor's  privilege  exists  for 
the  payment  of  the  amount  of  these  not«'8.    They  formed  a  part  of  the. 
price  that  Fergusson,  the  vendee,  was  to  pay  for  the  property,  and,  by 
his  assumption,  he  l>ecame  the  debtor  for  th^  whole  amount  of  tite 
Botes."    . 

In  Dupuy  vs.  Dashiell,  17  L.  65,  the  vendee  bad  retained,  in  his 
hands,  out  of  instalments  to  be  paid  as  part  of  the  price  of  sale,  an 
amount  with  which  to  pay  the  debt  due  his  vendor^s  vendor.  On  suit 
by  that  vendcH*,  against  tlwt  purchaser,  for  the  payment  of  the  debt,  to 
meet  which  the  amount  had  been  retained,  the  Court  said:  ^^  Under 
the  sUpulation  pour  autrui,  DuiHiy  (the  first  vendor  who  was  tlie  plain- 
tiff,)  has,  as  to  tlie  sums  due  him,  all  the  rights  and  privileges  which 
Lesassier  himself,  (the  purchaser  who  had  sold)  could  exercise  on  tiie 
property,"  i.  f.,  the  vendor's  privilege. 

The  Court  ruled  as  it  did,  not  only  l>ecause  Dupuy  was  a  creditor  f4)r 
the  price  of  sale  to  Lesassier,  but  also  l>ecause,  as  such  creditor,  by 
suing  Dashiell,  who  had  assumed  to  pay  )um,  he  liad  acceptcnl  the 
stipulation  in  his  favor.  The  <]uality  or  cause  of  his  original  claim  was 
not  considered  as  a  t«st  of  his  right.  Tlie  foundation  of  the  decision 
was  his  pre-existing  debt  acknowledged  to  be  due  him,  the  assumption 
of  that  debt  and  the  ac<reptance  of  the  stipulation  in  his  favor,  whereby 
the  purchaser  made  himself  liable. . 

We  find  no  fundamental  characteristic  distinctive  features  of  antag- 
onism between  the  two  cases,  which,  far  from  clashing,  harmoniously 
expound  the  same  doctrine. 

In  the  case  of  Conte  vs.  Cain,  33  A.  966,  the  same  question  was  con- 
sidered.   We  there  said :  '<  What  is  it  to  the  plaintiff,  who  was  the 
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purchaser,  that  part  of  the  purchase  price  was  a  debt  due  to  MeCounell, 
(the  mortgage  creditor)  or  an  originail  indebtedness  to  Randall,  the 
vendor,  arising  directly  and  merely  from  the  sale  of  the  property  to 
Palaciof    •     •    * 

'^  It  was  lawful  for  Randall  to  make  the  stipulations  in  favor  of 
McGonnell,  as  the  holder  of  the  (3,000  claim,  as  a  condition  of  the  sale. 
The  moment  they  were  accepted  by  McConnell,  they  constituted  a 
binding  and  irrevokable  contract  as  to  him,  the  terms  of  which  enured 
to  the  benefit  botli  of  Randall  and  himself.     •     *     * 

"  The  privilege  springs  into  existence  from  the  mere  fact  of  a  sale  on 
credit,  and  continues  in  force  as  long  as  the  price  remains  due,  contin> 
gent  on  proper  registiry  to  bind  third  parties.  It  extends  not  only  to 
such  portions  of  the  price  as  may  be  due  to  the  vendor,  but  also  to  all 
other  portions  which  may  be  represented  by  others,  and  which  form  a 
consideration  of  the  sale.  They  are  all  protected  by  law,  with  this 
distinction,  however,  that  where  part  of  the  price  is  a  debt  of  the  ven- 
dor, the  creditor  holding  that  debt  would  outrank  the  vendor ;  as,  for 
instance,  where  there  are  successive  sales,  on  which  the  price  is  due, 
wholly  or  in  part,  the  first  vendor  is  preferred  to  the  second,  the  second 
to  the  thirtl,  and  so  throughout."  R.  C.  C.  4  3251,  (3218)j  V.  8  M.  60;  4 
L.238;  14L.  44;  6  A.  26,  19  L.  154  ;  5R.  240;  6R.  410;  12  R.  152 ;  2 
A.  643;  19  A.  125  ;  32  A.  822,  828. 

The  doctrine  presently  announced  may  well  hereafter  be  considered 
as  a  rule  of  property,  which,  in  our  mind,  it  has  always  been. 

We  do  not  think  that  it  is  material,  for  the  determination  of  this 
.  ease,  to  decide  whether  the  plaintiff,  instead  of  demanding  specific  per- 
formance, could  have  asserted  the  resolutary  condition,  and  sought  to 
enforce  rights  protected  by  it:  whether  he  could  or  not,  does  not  deprive 
him  of  the  right  of  claiming  the  privilege  of  vendor,  which  was  denied 
him  by  the  court  a  quo.    12  A.  695 ;  24  A.  498. 

We  have  given  due  attention  and  weight  to  the  theory  advanced  and 
to  the  anthorities  invoked  by  the  learned  counsel  for  the  defense,  but, 
while  we  admit  their  respectability,  we  cannot  recognize  that  they  can 
receiye  any  application  or  produce  any  effect  in  a  case  like  the  present 
one. 

We  think  the  District  Judge  erred  in  refusing  to  allow  the  privilege 
claimed. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  amended  by  inserting  in  the  latter  part  thereof,  a  recognition  of  the 
vendor's  privilege  claimed  in  the  petition,  and  that  thus  amended,  said 
judgment  be  affirmed  with  costs. 

Rehearing  refused. 
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No.  8260. 

Henuietta  Davidson,  Executrix,  et  al.  vs.  City  of  New  Orleans. 

John  Crosley  &  Sons,  Inteuvenors. 

A  Jaclfnnent  for  a  DraiDago  tax  wiU  not  bo  enforce  where  it  ie  shown  ibat  the  propeity,  fn 
from  being  benefitted,  was  iivjnred  Hy  the  all«*ged  drainage,  llie  consideratiou  of  the 
judgment,  which  was  prospective,  having  failed,  the  eventual  debtor  is,  in  law  and 
equity,  entitled  to  relief  iroin  the  Judgment.  Drainagi*  wamint  holders  depend  for  pay- 
ment upon  the  oollection  of  drainage  taxes  legally  due  and  exigible,  and  cannot  be  paid 
out  of  any  other  fund. 

APPEAL  from  the  Civil  District   Court  for  the  Parish  of  Orleans. 
Bightor,  J. 


H.  N.  Ogden  and  B,  B,  Forman,  for  Plaintiffs  and  Appellees. 

Lacey    dt    Bvtier    8.    P.    Blanc,  for    Defendant   and   Intervenors, 
A])pellants. 


The  opinion  of  the  Conrt  was  delivered  by 

Bermii>ez,  C.  J.  The  object  of  this  suit  is  to  render  inoperative  a 
judgment  for  a  drainage  tax,  and  eventually,  to  regulate  its  effect. 

The  conspicuous  features  of  the  case  presented  by  the  Record,  are 
the  following : 

In  January,  J  875,  a  judgment  was  rendered  on  appeal,  by  the 
Supreme  Court  of  this  State,  then  in  existence,  reversing  that  of  the 
lower  court,  and  approving  and  homologating  the  assessment  roll  pre- 
sented in  1871,  by  the  Commissioners  of  the  First  Drainage  District, 
the  approval  and  homologation  to  operate  as  a  judgment  against  the 
property  described,  as  assessed  in  said  roll  and  also  against  the  owner 
or  owners  thereof,  with  ten  per  cent,  in  addition  to  the  amount* 
assessed,  to  pay  costs  and  counsel  fees.  27  A.  21.  This  judgment 
was  affirmed  by  the  Supreme  Court  of  the  United  States,  who  did  so, 
saying  that  there  was  no  error  in  the  judgment  of  the  Supreme  Coiut 
of  Louisiana,  of  which  it  has  cognizance.    96  U.  S.  96. 

A  piece  of  rural  property,  known  as  the  "  Allard  Place,^  was  men- 
tioned on  said  roll  as  belonging  to  John  Davidson.  A  tax  of  $40,258.85 
was  assessed  upon  it,  as  due  for  the  drainage  of  the  same. 

Upon  the  complaint  that  the  City  of  New  Orleans,  which  had  by  law 
succeeded  the  commissioners,  was  about  to  take  steps  for  the  satisfac- 
tion of  that  claim,  out  of  said  property  and  of  other  projierty  of  theirs, 
and  that  said  judgment  had  ceased  to  have  any  vitality,  for  reasons 
stated,  and  could  no  longer  be  enforced,  the  widow  and  executrix, 
and  the  heirs  of  John  Davidson  obtained  an  ii^iunction  airestiug  Hit' 
writ,  and  prayed  that  it  be  perpetuated  ;  that  it-  be  decreed  that  the 
City  of  New  Orleans  has  no  legal  claim  on  any  of  their  lands  for  drain- 
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age ;  that  all  inscrlptioDs  therefor  be  cancelled,  and  if  this  relief  be 
denied,  that  said  claims  be  restricted  to  the  specific  propeity  upon 
which  it  was  assessed,  and  not  to  be  a  persaniU  debt  against  any  of 
them. 

The  City  filed  exceptions  to  the  jurisdiction  of  the  court,  and  pleaded 
res  judicata  and  no  cause  of  action. 

On  appeal  from  a  judgment  dismissing  the  suit,  this  Court-  disposed 
of  the  exception  to  the  jurisdiction  and  of  no  cause  of  action,  and 
reserving  the  right  of  defendant  to  reiterate  the  other  plea,  and  to  set  up 
other  defenses,  remanded  the  case.    32  A.  1245. 

Upon  the  remanding,  the  City  renewed  the  plea  of  res  jiidicataj  and 
asserted  the  impairing  of  the  obligations  of  a  contract,  alleged  to  have 
been  formed,  touching  the  levy,  collection  and  application  of  the 
drainage  tax  claimed. 

John  Crosley  &  Co.,  representing  themselves  as  owners  of  drain- 
age warrants,  $688,095,  whereof  $368,695  issued  under  Act  30  of  1871, 
and  $320,000  under  Act  16  of  1876,  of  the  Graeral  Assembly  of 
this  State,  intervened  in  this  suit.  They  claim  that  the  warrants  were 
issued  with  due  authority,  for  legal  consideration,  and  are  secured  for 
payment,  under  the  statutes  which  constitute  a  contract,  the  obliga- 
tion of  which  could  not  be,  and  were  not,  legally  impaired  by  any  act 
of  the  State. 

They  claim  no  judgment,  either  against  the  plaintiffs  or  against  the 
City. 

From  a  judgment  in  favor  of  plaintiffs,  the  defendant  and  the  inter- 
venors  have  appealed. 

The  grounds  upon  which  plaintiffs  seek  relief,  appear  to  be  six  in 
number :         ^ 

1.  That  all  of  petitioners'  land  in  the  First  Drainage  District, 
between  the  Mississippi  River  and  Metairie  Ridge,  having  been  drained, 
and  the  expense  of  the  drainage  having  been  paid  tinder  the  drainage 
statutes  of  1835,  1839,  the  subsequent  assessment,  under  the  Act  of 
1858,  merged  into  the  judgment  enjoined,  and  is  not  legally  exigible. 

2.  That  by  Act  165  of  1858,  the  assessments  for  draining  any  one 
section  or  district,  could  not  exceed  $350,000,  and  payments  of  drainage 
tax  having  been  made  in  excess  of  that  amount,  there  is  nothing  due 
and  exigible  under  the  judgment  aforesaid. 

3.  That  the  tax  levied  and  imposed  in  the  First  Drainage  Section 
for  drainage  purposes,  is  greater  in  amount  than  the  benefit  to  be 
derived  by  the  owner  of  the  assessed  property  from  the  drainage 
work ;  taxation  accompanied  by  such  result  is  tantamount  to  cOnfi^sca- 
tion  and,  by  reason  thereof,  the  tax  is  violative  of  the  iiindamental  law 
and  so  void. 


172  SUPREME  COURT  OF  LOUISIANA. 

Davidson  ▼».  City  of  New  Oiieans. 

4.  That  the  drainage  acta  passed  in  1858  and  1859,  1861,  and  Act  30 
of  187J ,  levy  and  impose  a  drainage  assessment  not  eqnal  and  not  uni- 
form, and,  therefore,  are  violative  of  the  Constitution  of  Louisiana,  in 
force  at  the  time  when  those  laws  were  enacted. 

5.  That  the  drainage  work  for  which  the  tax  underlying  the  judg- 
ment in  controversy  was  rendered,  has  not  been  done,  and  that  the 
scheme  has  been  abandoned ;  that  such  abandonment  works  a  cancella- 
tion, both  of  the  drainage  tax  and  of  the  judgment  for  the  same,  hevein 
enjoined. 

6.  That  the  drainage  assessment  against  the  property  of  their 
author,  John  Davidson,  and  the  judgment  obtained  therefor,  have  been 
released  by  Acts  48  and  67  of  1877,  and  Act  147  of  1878,  of  the  General 
Assembly  of  the .  S tate. 

In  defense,  the  City  pleads,  that  all  these  grounds,  with  the  excep- 
tion of  those  which  relate  to  the  non -performance  and  abandonment, 
^d  to  the  release  mentioned,  were  advanced  in  the  opposition  filed  by 
the  succession  of  John  Davidson,  represented  by  his  executrix,  to  the 
proceedings  for  an  homologation  of  the  drainage  tax  assessment  roll  or 
tableau;  that. they  were  directly  passed  upon  by  the  Supreme  Courts, 
both  of  Louisiana  and  of  the  United  States,  and  that  such  judgment 
constitutes  res  judicata;  that  even  if  these  grounds  bacl  not  been 
specifically  and  fully  set  forth,  they  should  have  been  thus  alleged,  as 
they  then  existed  and  could  have  been  set  forth,  and  that  they  cannot 
be  propounded  after  judgment. 

The  City  of  New  Orleans  fuither  pleads  and  argues,  as  concerns  the 
additional  defense  of  abandonment  and  release :  that  the  work  was  done, 
as  far  as  practicable,  that  there  has  been  no  abandonment  on  the  part  of 
the  City,  but  merely  a  temporary  suspension  of  operation^  wholly  occa- 
sioned by  the  fault  of  the  property  owners,  in  notxiaying  their  drainage 
tax ;  that  an  actual  abandonment  by  the  Cit^'  would  not  have  the  legal 
effect  of  relieving  the  taxpayers  of  the  drainage  assessment  and  tax ;  that 
at  the  time  of  the  pretended  abandonment,  the  Mississippi  and  Mexican 
Gulf  Ship  Canal  Company  and  its  transferrees,  and  the  holders  of  war- 
rants issued  by  the  Company,  had  acquired  a  vested  right  to  the  entire 
tax  levied  in  the  four  drainage  sections;  that  such  pretended  abandon- 
ment, if  supplemented  by  a  release  of  the  property  owners  from  a  pay* 
ment  of  that  tax,  will  impair  the  obligation  of  a  contract,  and  divest  the 
valuable  rights  thus  vested  in  the  Company  and  the  parties  referred  to, 
and  consequently,  tlmtthe  alleged  abandonment  and  the  pretended  can- 
cellation of  the  drainage  assessment,  must  be  treated  as  in  violation 
of  the  fundamental  law,  and  so,  absolutely  void. 

From  the  view  which  we  have  taken  of  the  merits  of  the  controversy* 
from  an  independent  standpoint,  we  do  not  think  it  necessary  to  pass 
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tiiKHi  the  defense  of  m  judieatcu  If  it  were  sustained,  the  first  four 
gronnds  relied  upon  by  the  plaintiff  could  not  be  considered.  If  it 
were  overruled,  we  would  not  a<yudicate  upon  their  sufficiency  for 
relief,  as  there  exists  another  ground  upon  which  we  can  satis&ctorily 
rest  a  decision  of  the  case  before  us. 

The  same  view  dispenses  us  from  determining,  whether  the  judgment 
enjoined  can  or  not  be  construed  and  regulated  in  its  effect,  so  as  to  be 
restricted  in  its  enforcement  to  the  property  on  which  the  drainage 
tax  was  assessed,  and  from  which  it  is  claimed  that  it  should  primarily 
be  paid;  in  other  words,  whether  the  judgment  be  both  real  and 
personal,  or  real  only. 

For  the  same  reason,  we  are  relieved  from  the  obligation  of  consider- 
ing and  determining  the  effect  of  Section  12,  of  Act  165  of  1858,  as  well 
as  that  of  Acts  48  and  67  of  1877,  and  of  Act  147  of  1878,  invoked  by 
the  plaintiffs  for  their  further  protection. 

Conceding,  for  argument's  sake,  that  the  first  four  grounds  of  the 
petition,  and  all  other  causes  of  complaint,  which  existed  and  could 
have  been  set  up  at  the  date  of  the  opposition  to  the  drainage  assess* 
ment  roll,  have  been  abjudicated  upon,  and  that  the  judgment  rendered 
constitutes  an  insujierable  objection  to  their  being  again  agitated,  it 
does  not  at  all  follow  that  the  judgment  is  one  which  necessarily  must 
be  executed,  or  one  which  cannot  be  nullified,  that  is :  declared  inoper- 
ative, and  of  no  effect ;  in  other  words,  paralyzed,  as  though  it  were  a 
nullity. 

It  is  worthy  of  note,  that  in  the  opinion  rendered  in  27  A.  21,  the 
Court  expressly  refers  to  the  memorable  decision  in  11  A.  ^0,  which 
lH>th  parties  from  different  standpoints  invoke  as  a  shield  in  this  litiga- 
tion for  their  respective  protection.  That  opinion  contains  a  most 
material  reserve,  which  leaves  a  wide  door  open  for  resistance  to  the 
judgment  in  question. 

This  suit  is  to  have  that  judgment  declared  inoperative,  because  of 
what  has  occurred  since  it  was  pronounced,  and  which  could  not  have 
been  pleaded  befifre  it  was  rendered.  * 

As  was  said  in  our  previous  opinion :  ''  It  Ib  easy  to  conceive  that 
*  *  *  cases  may  arise  in  which  causes  occurring  subsequently  to  the 
rendition  of  judgments  may  render  their  execution  illegal  and  inequi- 
table and  violative  of  rights  not  within  the  contemplation  of  the  Court 
when  the  judgment  was  rendered,  and  not  intended  to  be  foreclosed 
thereby.  Examples  are  suggested  of  eviction  of  the  vendee  after  judg- 
ment for  the  price,  or  eviction  of  a  tenant,  or  destruction  of  leased 
premises,  after  judgment  for  future  rents,  and  such  examples  might  be 
easily  multiplied.  Here  would  be  failure  of  the  only  possible  consider- 
ation of  such  judgments,  and  it  could  not  be  doubted  that  such  failure 
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would  furnish  just. ground  to  enjoin  their  execution/^  See  13  A.  249 ; 
3  A.  646 )  Story's  Eq.  H  887,  889. 

In  its  wisdom,  the  Spanish  law.  once  in  force  in  this  State,  but  the 
spirit  of  which  has  survived  intervening  changes,  and  still  abides  with 
us,  expressly  provides  for  such  contingencies  on  the  subject  of  res 
judicata.  It  declares  that,  if  the  parties  have  appealed  from  the  judg- 
ment and  it  is  confirmed  by  the  sentence  of  a  competent  superior 
tribunal,  they  shall  be  bound  forever  by  it  thereafter  ^  ^'  yet  if  any  tiling 
should  happen  t^  destroy  its  forc«,  it  will  c^ase  to  have  effect,  either 
against  the  parties  or  their  heirs.''    Partidas  3,  Tit.  22,  Law  19. 

This  principle  is  necessarily  inherent  to  all  legislation,  particularly 
where  the  consideration  of  the  judgment  is  prospective  and  must  have 
enured,  as  a  condition  precedent,  to  its  execution  or  enforcement. 

In  the  case  in  which  the  judgment  invoked  as  constituting  res 
judicata  was  rendered,  the  Court  formally  declared  that  the  constitu- 
tional questions  raised  had  been  decided  in  11  A.  370. 

Referring  to  the  opinion  in  that  celebrated  controversy,  we  find  that 
the  Court  there  used  the  following  language : 

''  We  have  not  understood  from  counsel,  that  there  are  cases  in  which 
the  property  has  not  been  so  far  benefitted  by  the  work  done  as  to  be 
increased  in  value  more  tlxan  the  cost  of  the  work  assessed.    Were  not 

I 

this  the  case,  the  property  of  each  proprietor,  to  the  extent  of  the  differ- 
ence between  the  increased  value  and  the  cost  of  the  work  assessed  to 
him,  would  be  taken  for  a  purpose  of  public  utility,  without  adequate 
eomi>6nsation  previously  made,  and  consequently  there  would  be  a 
violation  of  Article  105,  of  the  Constitution." 

Now,  in  the  present  controversy,  it  is  claimed  that  the  sole  consid- 
eration of  the  judgment  at  stake  was  the  prospective  benefit  to  accrue 
by  the  contemplated  execution  of  the  projected  work  and  the  conse- 
quent enhancement  of  value  of  the  land,  to  the  extent  at  least  of  the 
amount  levied  upon  it;  that  whatever  work  has  been  done  by  the 
commissioners  or  the  City,  has  been  a  detriment,  rather  than  a  benefit 
to  the  lands  of  plaintiff;  that  the  work  has  been  abandoned,  and  that 
there  is  no  probability  that  it  will  be  resumed ;  that  whatever  taxe« 
might  be  collected  would  go,  not  towards  the  completion  of  the  scheme, 
but  to  the  satisfaction  of  the  warrants  in  question  \  that  all  the  labor 
expended  in  the  first  drainage  district  has  been  paid  for ;  that  there  are 
no  drainage  warrants  outstanding  for  the  work  said  to  have  been 
executed  in  the  first  district,  except  for  the  insignificant  sum  of  $450 ; 
that  the  judgment  of  homologation  was  of  tlie  tableau  for  the  first 
drainage  district,  the  proceeds  applicable  to  the  same ;  that  the  claim 
of  ihtervenors  is  under  warrants  issued  for  liabilities  of  other  districts, 
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and  finally,  in  siibBtance,  that  Uie  consideration  of  the  judgment  haying 
failed,  it  cannot  be  enforced. 

We  have  considered  the  statements  which  the  District  Judge  has 
systematically  made  of  facts  found  by  him ;  we  have  compared  it  with 
the  oral  and  written  evidence  introduced  on  the  trial  of  the  case,  ar.d 
we  find  that  the  averments  made  by  the  plaintifis  are  established, 
touching  the  absence  of  any  benefit  derived  from  the  contemplated 
drainage;  injury  sustained  in  consequence  of  what  work  was  done ;  the 
nature  and  condition  of  their  property,  which'  is  almost  entirely'  and 
always  under  water;  a  place  of  resort  for  water  fowl,  hunting  and 
fishing ;  the  absence  of  any  outstanding  wanants  for  work  of  any  kind 
done  in  the  first  drainage  district,  except  for  a  small  amount; 
the  abandonment  of  all  drainage  work;  the  disposal  of  all  drainage 
apparatus;  the  impotency  of  the  City  to  resume  the  enterprise;  the 
value  of  the  property  on  which  the  tax  is  assessed,  which  is  shown  to 
be  at  best  one-tenth  of  the  amount  of  the  claim,  with  charges 
superadded. 

In  presence  of  such  a  state  of  facts,  can  it  be  insisted,  in  good  con- 
science and  in  equity,  that  the  judgment  enjoined  shall  be  enforced  ? 

In  answer,  we  are  confronted  with  the  saying  of  our  immediate  prede- 
cessors, in  the  case  of  the  Canal  Bank  vs.  New  Orleans,  30  A.  1376, 
wherein  they  asked  whether  if  they  were  to  consider,  as  conclusive 
evidence,  the  declarations  contained  in  the  Acts  of  1877,  that  would 
be  sufficient  to  establish  that  the  work  contracted  for  and  done,  has 
not  been  performed  at  all,  or  not  perfoimed  according  to  the  terms  of 
the  contract,  and  that  every  outstanding  warrant  given  as  the  price 
of  that  work,  is  without  consideration  f 

In  answer  to  the  formal  question  put  by  themselves,  viz :  "  Would 
those  declarations,  if  taken  as  evidence,  be  sufficient  to  justify  the 
Court  to  pronounce  in  this  suit,  that,  in  whose ver  hands  those  war- 
rants may  have  passed,  *  *  *  they  are  invalid  and  void,  worthless 
as  to  the  creditors,  binding  on  no  one,  and  that  every  guarantee,  mort- 
gage and  privilege  securing  their  payment,  must  be  cancelled,  erased 
and  destroyed ;"  they  have  answered :   "  t(?«  thinJc  notJ^    30  A.  1376. 

The  suit  wherein  this  language  is  found,  was  one  in  which  the 
plaintiff  was  asking  the  rermlnirsemetit  of  a  sum  of  moiiey  paid  without 
compulsion  as  a  drainage  tax.  The  ground  for  repetition  was  want  of 
consideration  and  subsequent  release  from  the  tax  and  all  liability,  by 
the  legislation  of  1877,  previously  noted.  The  Court  did  not  stop  there. 
They  ended  the  opinion  by  saying:  "We  conclude  that  plaintiff 
has  not  shown  that  its  drainage  taxes  were  levied  and  paid  without 
consideration,  and  that  it  was  shown,  in  so  far  as  defendant  is  concerned 
that  said  taxes  were  voluntarily  paid  and  properly  disposed  of." 
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Tbe  warrant  holder  who  had  intervened,  wa»  dismiftaed,  on  the 
ground  that  as  no  judgment  susceptible  of  being  rendered  could  afife«t 
him,  he  had  no  foundation  upon  which  to  stand,  and,  therefore,  no 
interest  to  assert  and  to  protect  in  that  litigation. 

The  putting  and  the  answering  of  the  question  were  uncalled  for. 
The  matter  was  not  discussed.  It  was  not  necessary  to  consider  it  at  all 
for  the  determination  of  the  issue  presented,  which  was  simply  the 
return  vel  nan  to  the  plaintiff,  of  a  sum  of  money  willin^y  paid  as  a 
drainage  tax — the  ground  of  repetition  being,  as  already  observed, 
want  of  considei*ation.  The  language  used  on  the  occasion,  must, 
therefore,  be  taken  merely  as  obiter. 

Under  the  authority  in  11  A.  370,  which  underlies  the  rulings  in  27 
A.  21,  we  are  of  a  different  opinion,  and  consider  that  where  the  con- 
sideration of  a  judgment  is  prospective  and  has  failed,  the  eventual 
debtor  is,  both  in  law  and  in  equity,  entitled  to  relief  and  the  cotise- 
quent  exoneration. 

That  authority  and  the  conchisions  to  which  we  have  arrived,  are 
supported  by  text- writers  and  a  long  line  of  decisions,  in  a  number  of 
our  sister  States,  declaring  assessments  void,  because  the  benefit  to  the 
property  could  not  be  seen  and  traced.  In  all  the  cases  in  which  it  was 
eleax  that  the  district  had  received  no  benefit,  the  Courts  have,  without 
hesitation,  interfered  on  this  subject.  Mr.  Cooley,  in  his  work  on  Tox- 
aHoni  says : 

'^  The  levy  is  made  on  the  supposition  that  the  estate,  hamng  received 
the  benefit  of  a  public  improvement,  ought  to  relieve  the  public  ^ni 
its  expense.  In  such  a  case,  if  the  owner  can  have  his  land  taken  from 
him,  for  a  supposed  benefit  to  the  land,  which,  if  the  land  is  sold  for  the 
tax,  it  is  thus  conclusively  shown  he  has  not  received,  and  he  then  be 
held  liable  for  the  deficiency  in  the  assessment,  the  injustice,  not  to  say 
the  tyranny,  is  manifest.^'    Cooley  on  Tax.  471-3. 

Judge  Burroughs,  iii  his  treatise  on  the  same  subject,  writes  more 
pointedly : 

''  If  there  can  be  a  personal  assensment,  or  the  owner  can  be  made 
personally  liable  for  the  t-ax  thus  imposed,  then  we  have  the  remark- 
able  result  that  for  a  tax  which  is  imposed  on  a  lot  of  land,  upon  the 
theory  that  its  pecuniary  value  is  increased  by  the  improvement,  the  lot 
may  be  sold,  and  if  there  is  a  deficiency,  the  owner  may  be  required  to 
pay  it  5  or,  in  other  words,  for  the  benefit  conferred  on  the  property, 
the  property  may  be  confiscated,  and  the  owner,  for  the  privilege  f>f 
having  it  confiscated,  may  be  required  to  pay  a  tax  into  the  treasury  of 
the  City."  Burroughs  on  Tax.  p.  475,  V.  also  p.  38,  M  30, 39  j  p.  459,  f « 145, 
146, 147  J  pp.  466,  474 ;  31  Cal.  240,  254  ;  41  Cal.  525  j  49  Cal.  546 ;  41  N. 
Y.  123,  126^  1333   ^  Mo.  456 ;   50  Mo.  525 ;   56  Mo.  286,  356;  56  Penn. 
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320 ;  1  GiU.  480 ;  5  GUman,  416 ;  59  Maine,  80  ^  3  Bush,  416,  423,  007 ; 
4  Bush,  587 ;  34  111.  203 ;  24  Miss.  407. 

Finding  such  to  be  the  case  in  the  present  controversy,  we  concur 
with  our  learned  brother  of  the  District  Court,  in  the  conclusions  which 
he  has  reached  in  favor  of  plaintiff. 

As  the  judgment  sought  to  be  executed  by  the  City  has  become  inop- 
erative, and  so  cannot  be  enforced,  and  as  the  claim  of  tlie  intervenors 
hinges  and  is  contingent  upon  that  of  the  City,  the  unavoidable  conse- 
quence is,  that  the  intervention  must  fail  with  the*  main  defense,  asking 
thie  execution  of  the  judgment  ei\joined. 

We  say,  that  the  claim  of  the  intervenors  is  based  upon  that  of  the 
City,  for  the  reason  which  they  themselves  aver  in  their  pleadings,  and 
assert  in  argument^  that,  under  the  laws  by  virtue  of  which  the  war- 
rants were  issued,  and  also  of  the  intervening  Constitutional  Amend- 
ment of  1874,  they  can  only  be  paid  out  of  the  drainage  taxes  realized. 

If  the  statutes  and  the  amendments  constitute  a  contract  in  theii*  favor, 
it  is  one  which,  by  its  very  terms,  is  subordinate  to  the  collection  of 
drainage  tjixes  legally  due  and  exigible. 

W^here  no  such  taxes  are  demandable,  the  contract,  whatever  it  be, 
and  the  rights  aveiTed  under  it,  necessarily  fall  through. 

There  exists  a  marked  disparity  between  the  present  case  and  that  of 
the  State  ejn  rel.  Martin  vs.  Police  Jury,  Caddo  Parish,  r*)2  A.  1022,  to 
which  our  attention  has  been  called  by  the  learned  counsel  of  defendant 
and  intervenors. 

In  that  case,  bonds  had  been  issued  with  legislative  sanction,  ^ in 
exchange  of  scrips  and  evidences  of  parochial  indebtedness  emitted  for 
considerations,  but  without  legal  authority.  They  had  been  made  pay- 
able by  the  parish  in  a  manner  indicated,  but  without  restriction  as 
to  the  source  of  imyuient. 

Hence,  on  tlie  refusal  of  the  municipal  authorities  to  levy  the  tax 
provided  by  the  law  and  asked  by  the  bondholders,  a  inandamus  was 
allowed. 

In  the  present  instance,  if  the  warrants  held  and  produced  on  the 
trial  by  the  Relators,  for  the  amounts  before  stated,  be  legal  and  valid, 
under  the  Statute  of  1871  and  that  of  1876,  and  the  Constitutional 
Amendment  of  1874,  the  last  act  resting  on  the  former  ajid  on  the 
amendment,  no  provision  of  subsequent  law  has  been  referred  to, 
directing  them  to  be  paid  in  a  manner  different  Arom  that  mentioned  in 
the  Statutes  and  in  the  amendment. 

The  payment  of  those  warrants  is,  therefore,  to  be  regulated  by  the 
]»t>vi8ions  of  the  authority  under  which  they  were  issued,  and  that 
authority  expressly  confines  it  exclusively  to  a  special  fimd,  when 
realized,  and  ■  if  realized. .   It  is  to  take  place  onli^  from  the  drainage 
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assessments  or  taxes,  "  and  not  otherwise."  The  payment  was,  there- 
fore, to  be  comjiletely  hypothetical,  contingent  upon  eyentnalities 
susceptible  of  happening,  or  not,  and  was  glaringly  restricted  by  well 
defined  limitation. 

The  want  of  analogy  between  the  two  cases  is  manifest,  both  as  to 
the  fact-s  and  as  to  the  law. 

While  charging  an  impairment  of  their  alleged  contract,  the  inter- 
venors  cannot  be  heard  to  ask  to  be  permitted  to  assail  and  destroy  its 
integrity,  by  demanding  over  and  above  that  which  may  have  been 
covenanted.    33  A.  386. 

Their  contract,  if  it  exists,  and  whatever  it  be,  is  the  law  controlling 
their  rights. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed 
from  be  affirmed,  with  costs. 

Rehearing  refused. 


No.  8349. 

^  ^^gi  The  State  of  Louisiana  ex  rbl.  Mrs.  Jackson  vs.  The 

m  2^  Recorder  of  Mortgages  et  al. 

Act  No.  96  of  18T7,  irbich  providea  for  the  limltatkm  to  three  yeara,  of  the  privilege  ftttaehing 

to  taxee,  does  not  affect  the  mortgage  secniing  such  taxes. 
Act  No.  77  of  ISkO,  irhich  proTldea  for  the  limitation  to  three  years,  of  all  tax  mortgagee  and 

tax  privileges,  only  applies  to  future  tazee. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


J.  O.  Nixwi,  Jr,,  for  the  Relator  and  Appellee. 

J.  C,  Egan,  Attorney  General,  for  the  Respondent  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  Relator  herein  seeks,  by  mandamus,  to  compel  the 
Recorder  of  Mortgages  to  erase  and  cancel  certain  inscriptions  of  taxes 
due  the  State,  recorded  in  his  books  as  privileges  and  mortgages  on 
her  property,  on  the  ground  that  the  said  privileges  and  mortgages  are 
prescribed. 

It  is  not  disiHited  that  the  taxes  were  secured  by  a  mortgage  as  well 
as  by  a  lien  and  privilege  upon  Relator's  proi>erty,  under  the  express 
terms  of  Acts  68  of  1870,  and  42  of  1871. 

Presciiption  of  both  the  privilege  and  mortgage  is  claimed  on  two 
grounds,  viz : 

1.  By  virtue  of*  36,  of  Act  No.  96  of  1877,  which  provided  that  the 
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*^  privilege  and  right  of  pledge  '^  for  taxes  should  not  '^  be  considered  as 
lasting  for  a  longer  period  than  three  years/^ 

Conceding,  arguendo y  (what  is  more  than  doubtful  under  the  whole 
terms  of  the  section)  that  it  applied  to  past  taxes,  yet  it  is  clear  that  it 
does  not  affect  the  morUfcufe  by  which  those  taxes  were  secured.  The 
distinction  between  mortgages  and  privileged  is  too  elementary  and 
well  understood,  for  us  to  extend  the  plain  significance  of  a  statute 
nominating  privileges  only,  so  as  to  cover  and  include  mortgages  also. 

2.  By  virtue  of  J  24,  of  Act  No.  77  of  1880,  which  provides  that "  all 
tax  mortgages  and  tax  privileges  shall  be  prescribed  by  three  years 
from  tlie  filing  of  the  tax  rolL"  We  consider  that  this  act  cannot  possi- 
bly receive  application  to  either  privileges  or  mort.gages  for  pre-existing 
taxes,  for  the  reasons :  first,  from  the  very  language  quoted,  it  appears 
that  tlie  prescription  referred  to  only  runs  from  the  filing  of  tJie  tax  roll, 
an  act  evidently  to  be  done  only  in  the  future,  and  especially  regulated 
in  the  act,  and  only  having  reference  to  future  taxes,  second,  if  intended 
to  apply  to  past  taxes,  the  provision  would  evidently  be  unconstitu- 
tional, because  not  embraced  within  the  title  of  the  Act.  That  title  is : 
**  To  provide  an  annual  revenue  for  the  State  of  Louisiana,  by  levying 
of  annual  taxes  upon  all  property  not  exempt  by  the  Constitution  Arom 
taxation,  and  prescribing  the  methods  of  assessing  and  collecting  the 
sihne,  and  enforcing  the  payment  thereof^  This  title  clearly  embraces 
provisions  for  future  revenue,  by  the  levying  thereby  and  thereafter  of 
annual  taxes  and  prescribing  the  methods  of  collecting  and  enforcing 
payment  of  the  same,  t.  e.,  of  ,the  taxes  so  levied.  Provisions  for  liens 
and  mortgages,  and  fixing  the  prescriptive  terms  thereof,  might  well  be 
considered  as  germane  to  the  methods  of  collecting  and  enforcing  pay- 
ment of  the  taxes  contemplated  by  the  Act;  but  such  provisions, 
touching  anterior  taxes,  would  be  entirely  foreign  to  any  object  either 
expressed  or  implied  in  the  title. 

These  reasons  are  sufficient  to  determine  the  case,  without  tl^e  neces- 
sity of  solving  other  questions  raised  in  argument. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appended  from  be  avoided  and  reversed,  and  that  Relator^s  demand  be 
rejected  at  her  cost  in  both  courts. 

Rehearing  refused. 
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.'84    i6oi  No.  7314. 

-j^jgQ,  Henry  Levy  vs.  The  Carondelet  Canal  and  Navigation 

{}?  jg  Company. 

"34        TSOJ     Wlune  one  of  two  persons,  either  innocent  or  mutually  negligent,  muat  sufl^r,  the  one  who 
122  S3|  knew  t»f  the  cause  whicli  occasioned  the  injury,  and  who  oould  have  avoided  it  and  did 

not  do  so,  mast  bear  the  loss.  * 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
BUjhtor,  J. 


^4.  L,  Tucker  J  for  Plaintiff  and  Appellant. 

H,  'D.  Ogden  andi.C  E.  Schmidt,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  plaintiff  claims  $2,174.52  as  damages  sustained 
by  him,  by  the  sinking  of  his  schooner  EmmuAmeliaj  in  December,  1877, 
at  the  mouth  of  the  Bayou  St.  John,  while  attempting  to  go  into  Lake 
Pontchartrain.  The  charge  is,  that  she  struck  against  spiles  or  posts, 
which  were  obstacles  and  obstructions  dangerous  to  navigation,  and 
whicli  it  wa«  the  duty  of  the  Company  having  the  control  and  manage- 
ment of  the  Bayou  and  requiring  toll,  to  have  removed. 

The  defense  is  a  general  denial,  an  admission  of  the  existence  of  the 
spiles  or  posts,  and  a  charge  of  contributory  negligence  on  the  part  of 
those  in  charge  of  the  vessel. 

After  a  protracted  trial,  during  which  86me  twenty  witnesses  were 
heard,  the  District  Judge  sustained  the  defense.  From  his  judgment 
the  plaintiff 'appeals. 

We  have  considered  the  testimony  adduced,  and  have  been  favored 
with  an  exhaustive  argument,  oral  and  printed,  by  the  counsel  engaged 
in  tlie  case.  After  a  review  of  the  authorities  to  whicli  we  have  been 
referred,  we  are  unable  to  say  that  the  plaintiff  is  entitled  to  recover. 
We  think  that,  the  facts  established  are  the  following : 

For  several  days  previous  to  the  accident,  and  at  the  time  the 
attempt  was  made  to  sail  out,  there  had  been  a  high  wind  and  a  heavy 
sea  dashing  against  the  embankments  and  running  the  water  with 
great  force  into  the  mouth  of  the  canal,  which  made  it  dangerous  for  a 
vessel  to  venture  into  the  Lake,  particularly  for  the  schooner  in  ques- 
tion, which  was  a  flat  bottom  craft,  requiring  the  use  of  a  cent«r-board 
which  she  could  not  use,  on  account  of  the  shallowness  of  the  water. 
Fouria,  the  captain  of  the  schooner,  conversed  with  several  captains 
who  had  been  waiting  for  a  fair  opportunity  to  go  out  and  was  advised 
and  warned  repeatedly  not  to  attempt  to  sail  out  j  notwithstanding 
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this,  Fomia  had  the  temerity  and  reekleasuess  to  venture  out,  whieh 
had  been  attempted  only  by  a  lugger.  The  schooner  left  and  was  not 
long  after  dashed  against  the  eastern  bank,  but  did  not  remain  there. 
In  an  attempt  to  return  to  a  place  of  safety,  she  drifted  to  where  the 
Company  was  constructing  a  pass  and  was  dashed  against  the  spiles, 
which  were  notorioudy  there. 

It  is  true  that  since  the  accident  has  happened  the  Company  has 
I'emoved  those  spiles,  but  tliis  does  not  prove  a  consciousness  of  neg- 
lect and  of  an  obligation  of  providing  against  future  liability,  as  the 
removal  was  made  to  improve  the  navigation  by  the  Company,  which 
was  engaged  in  constructing  a  new  entrance  to  the  Bayou  to  the 
eastward. 

On  the  theory  of  carelessness  or  negligence,  on  the  part  of  the  Com- 
pany, it  is  clear  to  our  mind,  that  the  plaintiff  has  knowingly  contrib- 
ut-ed  to  the  occurrence  of  the  catastrophe  w^hich  caused  the  damages 
claimed. 

In  the  (iase  of  the  R,  R.  Co.  vs.  Jones,  5  Otto,  441,  the  Supreme  Court 
of  the  United  States  says: 

^^  Negligence  is  the  failure  to  do  what  a  reasonable  and  prudent 
person  woidd  ordinarily  have  done  under  the  circumstances  of  the 
situation,  or  doing  what  such  person  under  the  existing  circumstances 
would  not  have  done.  The  essence  of  the  fault  may  lie  in  omission 
or  commission.  The  duty  is  dictated  and  measured  by  the  exigencies 
of  the  occasion.^^ 

In  the  case  of  Jolly  vs.  Company,  6  McLean,  242,  where  the  charge 
was  that  a  bridge  was  an  unlawful  obstruction,  that  Court  said  that, 
conceding  it  was,  if  plain tiff^s  injury  was  clearly  referable  to  the 
reckless  and  unskilful  management  of  plaintiff^s  boat,  the  company  are 
not  liable. 

Lord  Ellenborough  said,  11  East.  60:  ''One  person  being  in  fault 
will  not  dispense  another  from  using  ordinary  care  for  himself.  Two 
things  must  concur  to  support  an  action.  An  obstruction  in  the  road, 
by  the  default  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid  it 
on  the  part  of  the  plaintiff.^  Wharton  on  Negligence,  Sec  1,  and  notes ; 
Redfield  on  R.  W.,  vol.  ii.  pp.  246,  247,  and  notes. 

If  it  be  true  that  there  was  mutual  negligence,  the  principle  is,  that 
where  the  negligence  of  each  party  was  a  proximate  cause  of  the  iiyury, 
no  action  can  be  maintained.  In  such  cases,  there  cannot  be  usually 
an  apportionment  of  damages.  Where  the  negligence  of  the  plaintiff  is 
proximate  and  that  of  the  defendant  is  remote,  or  consists  of  some  other 
matter  than  what  occurred  at  the  time,  no  recovery  can  be  had  for 
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damages  Bustained.  5  Otto,  700  ^  24  Yt.  487 ;  24  Iowa,  515 ;  40  Mo.  131 ; 
2  Car.  and  K.  73i};  34  Mo.  55 ;  Redfleld  on  R.  W.,  117,  39D>  Field  on 
Damages,  171,  517^  Weeks  on  Damnum  Absque  Injuria,  p.  273;  N.  132.- 

These  principles  have  been  uniformly  recognized  and  appCed  by  thi» 
Court.  3  A.  48,441;  6A.7I,425;  7  A.277,321>  8A.493;  10A.113; 
11  A.  325,292;  12  A.  ;177;  17  A.  19;  19  A.  309;  23  A.  264,  493, 729 ;  27 
A.  55 ;  28  A.  320;  30  A.  15,  20;  32  A.  615 ;  33  A.  154. 

From  all  these  authorities,  the  rule  of  equity  to  be  enfoirced  in  all 
such  cAses  appears  cleariy  to  be : 

Where  one  of  two  persons,  either  innocent  or  mutually  negligent, 
must  suffer,  the  one  who  knew  of  the  cause  which  occasioned  the  injury, 
and  who  coiild  have  avoided  it  and  did  not  do  so,  must  bear  the  loss. 
Volenti  non  fit  injuria. 

The  District  Judge  who  heard  and  saw  the  many  witnesses  who 
testified  in  the  case,  and  who  had  better  opportunities  of  judging  of  the 
questions  of  facts,  said,  in  his  reasons  for  judgment : 

**  There  was  a  stiff  breeze  from  the  west  prevailing  at  the  time  cap- 
tain Fouria  tried  to  sail  out  of  the  Bayou  on  the  trip  when  she  wa» 
wrecked.  It  is  clear  to  my  mind,  that  although  Fouria  was  a  skilful 
seaman,  he  made  a  mistake  in  attempting  to  go  out  that  day.  Under 
the  doctrine  of  contributory  negligence,  a«  settled  by  the  Courts  and 
sanctioned  by  reason,  he  had  no  right  to  complain  of  an  ii^ury,  which 
would  never  have  happened  had  he  not  himself  perpetrated  a  serious 
imprudence  in  venturing. out  duringa  perilous  time." 

The  authorities  quoted  and  referred  to  by  the  able  and  learned 
counsel  for  the  plaintiff  have  also  received  our  attention.  While  we 
acknowledge  them  to  be  good  law,  we  cannot  admit  their  applica- 
bility to  the  case  of  the  plaintiff*,  whom  the  evidence  shows  to  have 
been  grossly  and  recklessly  in  fault,  and  who  admits  that  the  spiles  or 
posts  against  wbich  his  schooner  struck,  were  notoriously  there. 

This  was  a  case  which  could  have  been  tried  by  a  jury,  who  are  the 
best  -judges  of  the  carelessness  and  responsibilities  of  parties  in  such 
instances.  The  litigants  have  dispensed  with  a  jury,  and  submitted 
their  differences  to  the  District  Judge,  whose  finding  in  this  case  is 
equivalent  to  a  verdict. 

In  pari  delicto,  melior  est  eonditio  defendentis. 

We  find  no  error  in  that  finding. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 

Rehearing  refused. 
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No-  7274. 
Edward  Z.  Labauye,  Administrator,  vs.  Philip  McCabk. 

Id  orAer  to  koM  ui  a4|adicatee.  vho  wttum  to  comply  with  his  bid,  responsible  Id  dsniAges, 
Biider  m  ssle  H  la/Me  mchere  under  Article  36U  of  the  Civil  Code,  the  property  offered  aA 
l^e  second  offering  mast  be  identical  in  substance  and  in  description ;  the  conditions  mast 
bo  the  saase  and  on  the  same  terms  as  they  were  at  the  flrat  offering.  14  L.  5S9 ;  3  R.  401 ; 
4A.M9. 

Any  change  ^r  variance  in  the  qnantiiy  of  property^  or  of  Che  terms  and  conditl obs  of  the 
sale,  will  vitiate  the  second  ^e,  and  will  operate  a  release  of  the  delinquent  bidder  inm 
an  damages  la  the  premises. 

APPEAL  firom  the  Sixth  District  Court  for  the  Parish  of  Orleaiuu 
Bighior,  J. 


Choi.  jP.  Claiborne j  for  Plaintiff  and  Appellee. 
J.  O.  Nix0nf  Jr.f  for  Defendant  and  Appellant. 


'  The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  At  a  public  judicial  sale  of  the  property  belonging  to  the 
succession  of  ]VL  IL  Haggerty,  the  defendant  in  this  case  became  the 
acyudieatee  of  certain  lots  of  ground,  situated  in  this  city,  for  the  aggre^ 
gate  sum  of  (2325. 

On  his  refusal  to  accept  the  sale^  and  to  comply  witifi  the  terms 
thereof,  proceedings  were  instituted  by  plaintiff,  administrator,  with  a 
view  to  compel  the  defendant  to  a  compliance  with  his  bid,  or  to  have 
the  property  abjudicated  to  him,  sold  at  auction  at  his  risk,  under  the 
provisions  of  Art.  2611  of  the  Civil  Code.  On  appeal  to  ttda  Courts 
iinal  judgment  was  rendered  in  favor  of  plaintiff^  whereupon  the 
property  alleged  to  have  been  a<yudicated  to  defendant,  was  sold  at 
public  auction  and  realized  the  sum  of  $840,  less  necessary  costs  of 
second  offering. 

Defendant  is  appellant  from  a  judgment  rendered  against  him  in  this 
case,  and  condemning  him  to  pay  the  sum  of  $1,031.84,  as  the  difference 
lietween  the  amount  of  his  bid  at  the  first  sale,  and  the  Amount  bid  at 
the  sale  d  lafoUe  endive. 

,  Among  other  grounds  of  defense,  he  alleges,  as  reasons  for  the  reversal 
of  the  judgment  of  the  lower  court,  the  following  eiTors,  irregularities 
and  discrepancies,  which  vitiate,  as  to  him,  the  second  sale,  and  exoner* 
ate  him  from  any  liability  for  damages  thereunder : 

1.  That  the  property  offered  at  the  second  sale  was  not  the  same 
which  had  been  adjudicated  to  him  at  the  first  sale. 

2.  That  the  property  'was  not  offered  or  sold  in  the  same  manner. 

3.  That  the  terms  and  conditions  were  not  the  same. 
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These  three  pounds  of  defense  are  fully  sustained  by  the  Record ^ 
which  shows : 

1.  That  at  the  first  sale  three  lots^  which  it  is  nnnecessary  to 
describe  here,  had  lieeii  adjudicated  in  block  to  defendant  for  $1800^ 
and  tliat  three  other  lots,  in  a  separate  abjudication,  liad  been  pur- 
chased in  block  liy  defendant,  for  $525,  and  that  at  the  second  sale, 
three  lots,  corresponding  in  description  with  the  three  first  adjudicated^ 
and  tico  other  lotiS  in  the  same  square  as  tli^  three  lots  covered  by  the 
second  adjudication,  had  been  ofifered,  all  five  together  and  in  block, 
and  all  thus  adjudicated  for  the  sum  of  $840;  from  which  statement  it 
appears  that  the  property  ai\judicated  to  defendant  consisted  of  »u:  lots, 
and  that  the  property  sold  d  la  folk  envh^rCy  consisted  of  only  five 
lots. 

Appellee^s  counsel,  calling  ouj*  attention  to  the  advertisements  under 
botli  sales,  which  call  for  only  five  lots,  argues  that  the  mention  of 
three  lots  in  the  auctioneer's  r6tiu*n  of  the  second  adjudication,  to 
defendant  in  the  first  sale,  is  manifestly  a  clerical  error^  which  should 
not  vitiate  the  proceedings. 

But  the  Record  shows  that,  in  the  first  suit  filed  by  this  plaintiff 
against  the  same  defendant,  wiio  was  therein  condemned  to  a  compli- 
ance with  the  terms  of  his  bid,  in  an  agreement  signed  by  counsel  on 
both  sides,  this  identical  piece  of  property  is  described  as  consisting  of 
three  lots,  and  it  was  upon  that  statement  of  the  facts  that  the  final 
decree  of  the  Court  was  predicated. 

If  the  adjudicatee  of  three  lots  of  groun^  had  been  sued  for  compliance 
with  his  bid,  a  showing  that  only  fmo,  instead  of  three  lots^  could  be 
tendered  or  delivered  to  him,  would  have  been  a  good  ground  for  the 
plea  of  the  nullity  of  the  whole  adjudication,  and  it  is  safe  to  conclude, 
that  under  such  a  showing,  the  judgment  of  this  Court  would  not  have 
been  in  favor  of  plaintiff  in  his  rule  on  the  defendant. 

The  discrepancy  between  the  advertisement  and  the  acyudication,  as 
e\'idenced  by  the  auctioneer's  return,  if  a  clerical  error,  is  no  fault  of, 
and  cannot  be  attributed  to,  the  bona  fide  bidder,  who  canuot>  be  held 
responsible  beyond  the  terms  of  his  bid,  as  shown  by  the  auctioneer^a 
return. 

This  error  or  irregularity  w^ould  of  it«elf  be  suificient  to  exonerate 
the  defendant  from  any  of  the  consequences  of  the  second  adjudication. 

2.  But  the  Record  shows  further,  and  it  appears  from  the  foregoing 
statement,  that  at  the  first  sale,  two  pieces  of  property,  consisting 
each  of  three  lots  of  ground,  were  offered  and  adjudicated  sepaintely 
and  under  two  distinct  bids,  and  that  at  the  second  offering  five  lots, 
comprising  the  three  covered  by  the  first  adjudication  to  defendant,  and 
two  other  lots,  were  all  offered  together,  and  in  llock^  as  one  distinct 
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piece  of  property,  and  tbufi  ac^udicated  under  one  single  bid,  thus 
showing  tliat  the  second  sale  was  not  made  in  the  same  manner  as  the 
first,  and  hence  the  difference  between  tlie  amount's  bid  at  the  two 
offerings,  cannot  in  law  or  in  justice,  be  held  as  the  measure  of  the 
damages  against  the  defaulting  bidder. 

3.  It  also  appears  that,  as  a  condition  under  the  first  sale,  the  pur- 
chaser was  to  assume  over  and  above  his  bid,  the  taxes  of  1871,  and 
those  of  1872,  up  to  the  12th  of  March,  1872,  the  day  of  sale,  and  that 
under  tlie  second  sale,  the  purcliaser  was  to  assume,  over  and 
above  his  bid,  all  the  taxes  due  and  exigible  in  1876.  If  these  terms 
meant  to  include  the  taxes  contemplated  in  the  previous  offering,  as 
well  as  those  having  accrued  since,  then  the  terms  of  the  second  sale 
were  different  from,  and  more  onerous  than,  the  conditions  relative  to 
taxes  under  the  first  offering.  If,  on-  the  other  hand,  it  was  contem- 
plated that  the  taxes  of  1875  only,  exigible  in  1876,  were  contemplated, 
then  the  terms  were  defective  for  want  of  certainty,  and  in  this,  at  least, 
differed  from  the  tax  conditions  under  the  first  offering,  which  were  clear 
and  explicit. 

The  rule  of  law  which  provides  for  sales  a  la  folle  enchere,  has  been 
the  subject  of  frequent  interpretation  in  our  jurisprudence,  under  which 
it  is  held  as  ''  a  summary  and  severe  remedy,'^  which  exacts  from  the 
party  who  seeks  to  enforce  it,  a  strict  compliance  with  all  the  require- 
ments of  the  law  regulating  such  proceedings.  Municipality  vs.  Hen- 
nen,  14  L.  559  5  Hodge  vs.  Moore,  3  R.  401 ;  Petit  vs.  Laville,  5  R.  117; 
Guillotte  vs.  Jennings,  4  A.  242 ;  Jennings  vs.  Hodge,  16  A.  321. 

Guided  by  reason,  as  well  as  by  authority,  we  hold  as  settled  doc- 
trine, that  in  a  sale  A  lafoUeench^e,  under  Art.  2611  of  our  Civil  Code, 
in  order  to  hold  the  delinquent  bidder  to  the  damages  contemplated  in 
that  article,  the  pro]>erty  offered  must  be  identical  in  substance  and  in 
description,  the  sale  must  be  made  in  the  same  mode  or  manner  and 
precisely  under  the  same  terms  and  conditions,  in  the  second,  as  in  the 
first  offering  or  sale. 

The  record  in  this  case  discloses  that  the  second  sale  is  vitiated  under 
each  of  these  esdential  prerequisites,  and  that  defendant  must  be 
shielded  ft-om  the  effects  of  these  illegal  and  irregular  proceedings. 

It  is  therefore  ordered,  that  the  judgment  of  the  lower  court  be 
annulled,  avoided  and  reversed,  and  It  is  now  adjudged  that  plaintiff's 
demand  be  rejected,  at  his  costs  in  both  courts. 

Rehearing  refused. 

Having  l>een  of  counsel  in  this  case,  the  Chief  Justice  recuses  himself. 
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No.  8258. 

The  State  op  Louisiana  vs.  Fernand  de  Ranc^,  Armaxd  de 

Raxc£  and  Henri  de  Ranc£. 

Under  the  Rpecial  plea  of  temporary  inMinity,  the  ontu  probandi  is  upon  the  aconaed  and  not 
the  proMeontion,  and  the  alleged  iofuuilty  must  ho  proved  heyond  a  reasonahle  donht. 

The  aocased,  not  havfnfr  requested  the  coart  to  fdve  a  more  detailed  or  complete  exposition  of 
the  law  of  self-defense  in  its  charge  to  the  Jory,  cannot  afterwards  make  the  alleged  want 
of  fullness  ot  the  said  charge,  a  legal  gronnd  for  the  reversal  of  the  Judgment. 

A  Juror  is  competent  when,  being  examined  on  his  voir  dire,  he  swears,  in  snbstance,  that  the 
opinion  which  he  has  formed  and  expref'sed  against  the  accascd,  will  yield  to  the  evidence, 
and  that  he  can  do  impartial  Justice  between  the  State  and  the  defense.  Affirming  pre* 
vions  decisions. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
JRoman,  J. 


J.  C.  Egauy  Attorney  General,  J.  J.  Finneif,  District  Attorney,  and 
WMtaker  &  Adaws,  for  the  State,  Appellee: 


I. 


1. 


The  action  of  the  trial  conrt  in  questions  of  continuance,  when  dependent  upon  mattera  of 
fact,  cannot  be  revised.  11  A.  61 ;  lb.  422 ;  lb.  479 ;  14  A.  40 ;  lb.  49. 

2.  Nor  where  the  refusal  to  grant  a  continuance  is  because  due  diligence  has  not  been  used 
to  procure  the  witnesses.  4  A.  441,  505  ;  6  A.  311,  556,  593,  651 ;  7  A.  47,  193,  531 ;  8  A. 
114 ;  10  A  501 ;  14  A.  79,  673.  785;  93  A.  539 ;  28  A.  46;  31  A.  179. 

3.  The  improper  refusal  to  continue  a  trial  will  be  cured  by  the  witness  appearing  and  testi* 
fying.    31  Miss.  490;  see  3  Burrows,  1515. 

IL 
The  State  is  not  obliged  to  furnish  the  accused  with  a  list  of  the  talesmen  as  they  ara 
summoned.    11  A.  685;  14  A.  461 ;  15  A.  907 ;  30  A.  536 

ni 

Light  impressions  which  ^ill  yield  to  the  testimony  to  be  offered  and  which  leave  the  mind 
open  to  its  oonsid«*ration,  are  no  objection  to  a  Juror.  In  order  to  disqualify  him  the 
opinion  must  have  been  deliberately  formed.  It  id  only  those  strong  and  deep  impressions 
which  close  the  mind  against  teatimony,  and  combat  and  resist  its  force,  which  canstitote 
a  sufficient  objection.  8  R.  535 ;  4  A.  505 ;  6  A.  653 ;  14  A.  673 ;  14  A.  651 ;  22  A.  43 ;  37 
A.  699 ;  23  A.  148  ;  99  A.  642 ;  97  A.  375 ;  14  A  642:  28  A.  639 ;  74  Penn.  St.  458;  77  Peiin. 
St.  494 ;  70  N.  C.  241  ;  22Ciil.  348;  18  Ga.  383;  7  Ired.  238  ;  23  lb.  3:»  ;  8  lowa,  420 ;  38  lb. 
51;  5  Ciish.  (Mass.)  57;  12  Mo.  223;  29  lb.  32;  37  lb.  343;  1  Butcher,  (K.  J  )  566;  3 
Denio,  (N.  Y.)  121 ;  4  lb.  9 ;  10  Ohio  St.  598 ;  16  lb.  398 ;  4  Sneed,  (Tenn.)  607 ;  11  Humph. 
232;  58  Me.  238;  5  How.  (Miss.)  730;  7  Ired.  61 ;  7  Gratt.  503;  4Parker,S35:  32  K.  Y. 
147 ;  5  Rand.  659 ;  2  Leigh,  769 ;  9  lb.  651 ;  18  Conn.  166  ;  2  Greena,  404. 

IV. 
The  plea  of  self-defense  was  not  set  up  on  behalf  of  defendants,  and,  theirefore,  "  a  full, 
clear  and  complete  exposition  of  the  law  of  self-defense  "  was  not  required.  Omissions  to 
charge  as  to  any  point,  must  be  supplied  by  requests  submitted  by  the  prisoner  for  addi- 
tional instructions.  12  A.  264.  If  the  whole  case  be  substsntiftlly  left  to  the  Jury,  fhe 
omission  of  the  Judge  to  specifically  leave  to  the  Jury  a  point  made  in  the  eourae  of  the  trial, 
will  not  furaish  ground  for  a  new  trial,  unless  the  court's  attention  were  expresely  oslted 
thereto.  Wharton's  Am.  Cr  Law,  §3062;  9  Scott^  250 ;  4  Halst.  140 ;  19  Ga  R.  1.  No 
en*or  ought  to  avail  a  prisoner  to  escape  punishment,  unless  it  manifestly  appears  that  it 
may  have  done  him  some  material  ii^iury.  65  Barb.  48.  And  the  burden  is  on  him  to 
show  that  such  is  the  case.    47  Cal.  338 ;  s.  c.  2  Green's  Grim.  Rep.  444.     In  Louisiana. 
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the  Jadf^  in  charging  the  jary  in  oriminal  caeee,  maiit  liiuit  himAelf  to  giving  them  a 
knowledge  of  the  law  applicable  to  the  case.  R.  S.  1870,  $  1963 ;  see  also  concurfing 
opinion  of  Fenoer,  J.,  in  State  va.  Ricks,  32  A.  1101 ;  3  Zabriskie,  5» ;  4  Halst.  153;  1 
Wash  O.  C.  198:  3  Peters.  15;  5  Cowen,  24:<:  13  Conn.  453;  13  Serg.  &  Rawie,  149;  see 
Graham  and  Wateimau  on  New  Trials,  607-609. 
2  Bvery  man  is  prvMiaued  to  be  sane  until  the  contrary  appears — and  if  the  defendant  relies 
on  insanity  as  a  defense,  it  is  for  him  "  to  nuike  U  dear^"*  that  he  was  insane  ut  the  time  of 
c«>mm{tting  the  offeose  charged.  "If  the  matter  be  left  in  doubt,  it  will  be  the  duty  of 
thejurj"  to  convict."  Rolfe,  B.,  in  Regina  vs.  Stokes,  3  Car.  &  K.  168;  see  also  Whar- 
ton s  Am.  Cr.  Law,  §§  55,  71 1 ;  3  Greenl.  Bv.  $  373  ;  1  Zabriskie,  302 ;  30  Cal  518 ;  81  Mo. 
476;  5  Ahu  244;  27  A.  692,  693;  3  Brown  C.  C.  441;  4  McCord,  183{  4  Cowen,  207;  1 
Petrr«  C.  C.  163;  5  Johnson,  144  ;  1  Stn>bbart.  479;  1  Parker,  C.  C.  649;  lb  495;  4  Cox  C. 
C.  V^ ;  6  C<ix  C.  C.  385;  3  Car.  &  K.  18d ;  4  Cox  C.  C.  155;  1  Car.  ^1&  K.  130 ;  37  Miss.  B. 
383 ;  1  Harris  C.  C.  495. 

CasteUanos  &  Oastinelj  Luden  Marrero  and  S.  J.  JV.  Smith,  for  De- 
fendants and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Ley Yy  J.  The  defendants  were  indicted  for  the  crime  of  murder,  and 
found  by  a  jury  guilty  of  manslaughter,  and  by  judgment  of  the 
Criminal  District  Court  for  the  Parish  of  Orleans,  sentenced  each  to 
imprisonment  at  hard  labor  in  the  State  Penitentiary,  for  the  term  of 
five  yearsi  irom  which  sentence  and  judgment  they  have  taken  this 
appeal. 

The  principal  complaints  of  tlie  defense,  and  on  which  they  mainly 
rely  for  a  reversal  of  the  judgment,  are  as  follows : 

1.  Of  error  of  the  Judge  a  quo  in  his  charge  to  the  jury,  relating  to 
the  law  of  evidence,  on  the  question  of  insanity. 

2.  Of  error  in  the  principles  of  law  laid  down  by  the  Judge  in  the 
same  charge,  relative  to  self-defense. 

3.  Of  error  of  the  Judge  in  overruling  several  of  defendants'  chal- 
lenges for  cause,  to  their  manifest  injury  and  prejudice. 

^IrsU  Defendants  except  to  the  following  portion  of  the  Judge's 
charge :  '^  Among  the  different  modes  of  defense  relied  on,  in  casep  like 
tlie  present,  the  plea  of  temporary  mental  derangement,  or,  technically, 
of  transitory  mania,  may  be  set  up  in  behalf  of  the  accused,  and  facts 
to  establish  it  are  admissible  in  evidence,  as  tending  to  show  want  of 
criminal  intent,  and  therefore  of  malice,  and  therefore  of  guilt,  in  the 
commission  of  the  act  forming  the  basis  of  the  indictment.  Here  the 
liurden  of  proof  is  made  to  shift  from  the  State  to  the  defense.  The  defense, 
and  not  the  State,  must  then  prove  that  sanity,  ^  the  normal  condition 
of  the  human  understanding,'  did  not  exist  in  the  accused  on  the  occa- 
sion and  at  the  occurrence  referred  to  in  the  charge.  But  to  have  any 
serious  weight  in  the  eyes  of  the  jury,  such  alleged  unsoundness  of  the 
mind,  or  momentary  insanity,  must  be  shown  to  have  been  an  un- 
doubted DBM^t,  not  before  or  after,  but  at  the  very  time  the  unlawful  act 
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complained  of  was  <M>iimiitted.  It  is  at  that  particular  time  that  it 
must  be  established  beyond  a  reasonable  doubt,  that  thei*e  existed,  on 
the  part  of  the  accused,  no  capacity  to  disceiii  right  from  wrong,  as  to 
the  act  fonuing  the  basis  of  the  charge.  Unless  the  juiy  be  satisfii^d 
in  this  respect,  such  a  plea  necessarily  falls,  and  the  presumptiim  of 
sanity  remains  unshaken,  and  needs  no  evidence  in  its  support." 

The  defense  insists  that  the  error  lies  in  the  instruction,  that  the 
alleged  insanity  must  be  shown  to  be  an  undoubted  fact,  or  in  other 
Avords,  '*  it  must  be  established  beyond  a  reasonable  doubt,  that  there 
existed,  on  the  part  of  the  accused,  no  capacity  to  dieoern  right  from 
wrong,  as  to  the  act  forming  the  basis  of  the  charge.  Unless  the  jury  be 
satisfied  in  this  respect,  the  presumption  of  sanity  remains  unshaken 
and  needs  no  evidence  in  its  support.'^ 

We  have  been  at  great  pains  to  examine  the  text  writers  on  criminal 
law,  and  not  only  the  decisions  cited  both  by  counsel  for  the  State  and 
the  defense,*  but  such  other  authorities  within  our  reach,  which  aro 
applicable  to  and  have  a  bearing  on  this  question.  We  -have  con- 
sidered also  the  English  writers  and  English  decisions  on  the  subject. 

In  Whiirt4>n's  Criminal  Law,  Vol.  1,  Sec.  16,  it  is  said,  quoting  an 
English  decision :  '^  The  jury  ought  to  be  told,  in  all  cases,  that  every 
man  is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of  reason 
to  be  responsible  for  hi6  crimes,  until  the  contrary  be  proved  to  their 
satisfaction ;  and  that  to  establish  a  defense  on  the  ground  of  insanity, 
it  must  be  clearly  proved  that  at  the  time  of  committing  the  act,  the 
party  accused  was  laboring  under  such  a  defect  of  reason,  from  disease 
of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing,  or  if  he  did  know  it,  that  he  did  not  know  he  was  doing  what 
was  wrong.''  In  Section  55,  same  volume :  ''  By  the  common  law  every 
man  is  presumed  to  be  sane  until  the  contrary  be  proved  ,*  and  the  better 
opinion  is,  that  when  insanity  is  set  up  by  the  defendant,  it  must  be 
proved  as  a  substantive  fact  by  the  party  alleging  it,  on  whom  lies  the 
burden  of  proof;"  and  he  cites  the  following  American  authorities: 
4  Cranch  C.  C.  514 ;  Attorney  vs.  Parnther,  3  Brown  C.  C.  441 ;  1 
Curtis,  1 ;  State  vs.  Spencer,  1  Zabriskie,  202 ;  8  Jones  N.  C.  463 ;  1  Strob- 
bart,  479;  5  Ala.  244 ;  20  Cal.  518 ;  20  Grattan,  860 ;  7  Gray,  583 ;  and  in 
Section  55,  on  the  other  hand,  he  states :  ^'  If  a  plea  to  the  jurisdiction 
is  entered,  to  the  effect,  for  instance,  that  the  offense  alleged  was  com- 
mitted in  a  foreign  country  against  a  foreign  prince,'  or  if  there  be  a 
motion  for  a  transfer  of  venue,  the  court,  in  ruling  the  question,  has 
nothing  to  do  with  the  presumption  of  innocence  or  guilt.  It  is 
governed  by  a  preponderance  of  testimony.  A  fortiori  must  this  lie 
the  case  on  the  issue  of  insanity,  when  the  defense  is  not  partial  or 
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exceptional,  but  universal   and  thorough  unamendbiUtjf  to  criniinal 
liroeeflfl.^ 

In  1  ArcbbolcTs  Criui.  Prao.  and  Plead.,  p.  37,  note  1,  7tb  Edition,  it 
is  said :  *^  The  law  presumes  a  man  sane  until  Uie  contrary  is  pi'oved. 
Hence,  it  has  been  repeaitedly  decided  that  the  evidence  of  the  prison- 
ei^s  insanity,  at  the  time  of  the  act,  ought  to  be  clear  and  satisfactory.'* 
State  v&  Spencer,  1  Zabiiskie,  196.  *'  The  proof  of  insanity  at  the  time 
of  committing  tlie  act,  ought  to  be  as  clear  and  satis£Ehctory,  in  order  to. 
acquit  him  on  the  ground  of  insanity,  as  the  proof  of  committing  the 
act  ou^t  to  be,  in  order  to  find  a  sane  man  guilty.''  Ibid.  21  Mo.  464,  to 
the  same  effect. 

In  addition  to  tlie  English  common  law  authorities  and  decisions, 
we  find  the  doctrine  enunciated  in  the  charge  of  the  Judge  .a  guo, 
adopted  in  numerous  decisions  of  the  Courts  of  States  of  this  Union. 

**•  The  law  demands  such  evidence  in  support  of  the  defense  of  insanity 
as  will  satisfy  the  jury,  that  when  the  defendant  committed  the  act  he  was 
insane."  53  Mo.  267;  2  Green's  Crim.  Bep.  997;  16  B.  Mor.  587.  '<  It 
must  be  proved,  that  at  that  time,  the  accused  was  laboring  under  such 
a  defect  of  reason  as  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing,  or,  that  he  did  not  know  he  was  doing  wrong,  and  this  must 
be  dearly  established."  3  Smede«  and  Marshall,  518 ;  47  Cal.  i:34 ;  2 
Green's  Crim.  Rep.  441.  The  contrary  doctrine  is  held  in  11  Kansas, 
32 ;  2  Ind.  170 ;  3  Heiskell,  348. 

In  20  Grattan,  860,  we  find :  ^*  Where  the  prisoner  relies  on  the 
defense  of  insanity,  he  must  prove  it  to  the  satisfaction  of  the  jury.  If 
upon  the  whole  evidence  they  believe  he  was  insane  when  he  committed 
the  act,,  they  should  acquit  him ;  but  not  uj^on  any  fanciful  ground,  that 
though  they  believe  he  was  then  sane,  yet,  as  there  may  be  a  rational 
doubt  of  such  aanity,  he  is  therefore  entitied  to  an  acquittal."  *^  Insan- 
ity must  be  established  by  evidence  in  the  case  with  the  same  clear- 
ness and  certainty  as  any  other  fact  alleged  in  defense ;  that  is  to  say, 
the  proof  must  be  such  in  amount  that  if  the  single  issue  of  the  sanity  or 
insanity  of  the  defendant  should  be  submitted  to  the  jury  in  a  civil 
ease,  they  would  find  that  he  was  insane."  24  Cal.  230 ;  39  Cal.  690; 
cUier,  49  N.  H.  399;  57  Maine  574;  7  Gray  583. 

In  Pennsylvania,  when  a  homicide  is  admitted  and  insanity  alleged 
as  an  excuse,  the  prisoner  wiU  be  presumed  to  have  been  sane,  until 
the  contrary  is  made  to  appear  in  his  behalf.  The  evidence  to  estab* 
lish  insanity  as  a  defense  must  be  8atisfact<»y  and  not  merely  doubtfuL 
76  Penn.  St.  414 ;  77  lb.  205 ;  aUter,  43  Mo. 

In  New  Jersey,  when  the  defense  is  insanity,  the  burden  of  proof  is 
on  the  prisoner,  and  the  jury  must  be  satisfied  of  the  insanity  beyond  a 
reasonable  doubt.    1  Zabr.  197 ;  47  Cal.  134. 
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In  the  case  of  Newomb  V8.  State,  37  Miss.  405,  the  Court  held  :  '^  The 
presuikiption  is  that  a  man  Ik  of  sane  mind,  and  unless  that  {iresiimption 
be  i-emoved  by  proof,  it  must  likewise  stand.  Hence,  if  it  be  established 
by  legal  evidence  that  he  has  committ^il  an  act  criminal  in  law,  the 
presuni[)tion  in  law  being  that  he  was  of  sane  mind,  that  presumption 
is  not  overcome  by  the  mere  probabUity  that  he  wiis  insane,  but  will 
stand  until  overthrown  by  evidence  ;  and,  therefore,  mere  probability 
of  insanity  cannot  prevail  over  the  presumption  of  sanity,  so  as  to  work 
the  acijuittal  of  the  party  on  the  ground  of  insanity.  Accordingly  it  is 
htid  down,  that  in  order  to  establish  a  defense  on  the  ground  of  insanity, 
it  must  be  clearly  proved."    2  Greenleaf  Evid.  J  373. 

With  all  tlie  conflicting  views  and  authorities  before  us,  we  are  of 
the  opinion  that  the  rule,  as  recognized  and  laid  down  in  the  charge  of 
the  Judge  a  quo,  does  not  contain  error,  and  should  not  be  overrule<l. 

To  adopt  the  doctrine  contended  for  by  the  defense,  would,  in  our 
opinion,  be  productive  of  most  baneful  results  to  society,  and  tend  to 
shield  wrong-doers  from  the  penalties  of  the  law  by  the  invocation  of  a 
plea  containing  in  itself  an  affirmative  proposition,  the  proof  to  sustain 
which  would  require  only  the  flimsy  evidence  upon  which  a  doubt 
might  hang.  We  do  not  think  that  the  onus  of  negativing  the  affirma- 
tion of  insanity  should  be  thrown  upon  the  prosecution,  but  rather  that 
positive  and  certain  proof  should  be  required  to  sustain  it.  Tlie 
defendant  should  not  be  allowed  to  escape  punishment  for  his  wrong- 
ful a<rt,  unless  it  be  proven  clearly  and  satisfactx>ri1y  that,  by  reason  of 
infinity  and  incapacity  to  discern  between  right  and  wrong,  existing 
at  the  time  when  the  crime  or  offense  is  charged  with  having  been 
committed,  he  was  irresponsible  for  his  act.  When  this  special  plea  or 
defense  is  set  up,  to  do  away  with  a  legal  presumption,  universally 
recognized  as  applying  to  persons  charged  with  crime,  based  upon  what 
is  regarded  as  a  physical  and  physiological  fact,  the  interests  of  the 
commonwealth  and  the  safety  of  society  demand  that  the  affinnative 
allegation  on  which  he  relies  to  establish  in  his  case  an  exception  to 
such  general  rule  and  fact,  should  be  established  beyond  a-  reasonable 
doubt.  We,  therefore,  do  not  think  the  prosecution  should  be  required 
to  prove  sanity,  but  the  proof  of  insanity  is  tlirown  on  the  accused, 
who  affinnatively  alleges  its  existence.  The  prosecution  must  prove 
all  its  essential  affinnative  allegations  beyond  reasonable  doubt;  the 
burden  of  proof  on  this  plea  rests  upon  the  defense  urging  it,  and  its 
trtith  must  be,  also,  established  beyond  reasonable  doubt.  See  27 
A.  692. 

Shcond.  We  next  consider  the  objection  of  the  defense  in  regard  to 
the  charge  to  the  jury  in  regard  to  the  law  of  self-defense,  on  the  ground 
that  it  does  not  give  *'  a  full,  clear  and  complete  exposition  of  the  law 
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of  self-defenBC."  The  charge  on  this  point,  as  given,  purport*  to  set 
forth  ''  that  excusable  homicide  is  caused  by  accident,  or  misadventure, 
or  is  an  act  committed  in  self-defense,''  and  then  proceeds  to  give 
some  illustrations  of  circumstances  under  which  a  killing  of  a  person 
would  fall  under  the  head  of  excusable  homicide.  This  was  an  instruc- 
tion laying  down  the  general  principles  as  related  to  what  in  the 
abstract  constituted  excusable  homicide.  No  effort  was  made  by  the 
defendant  to  have  specific  instructions  given  to  the  jury  as  to  the  appli- 
cation of  the  law  of  self-defense  to  a  given  state  of  facts.  He  had  the 
right  to  demand  of  the  Court  specific  instructions  on  the  point,  bnt 
failed  to  do  so.  In  State  vs.  Bogain,  12  A.  264,  the  Court  held :  '^  If 
the  prisoner  wished  any  additional  instructions  to  be  given  to  the  jury, 
hiH  counsel  should  have  prepared  them  and  submitted  them  to  the 
Court." 

Under  our  view,  the  portion  of  the  charge  objected  to,  as  above 
stated,  contained  no  unsound  law,  but,  as  an  illustration,  cited  one  of 
the  cases  of  self-defense  which  formed  excusable  homicide,  and  the 
defendant  might  have  had,  if  requested  by  him,  a  more  detailed  and 
complete  exposition  of  special  or  more  extended  eases ;  but  he  did  not 
ask  for  it,  and  we  do  not  think  that  after  the  general  instruction  tliat 
self-defense  was  within  tiie  nile  as  to  excusable  homicide,  he  should 
enter  into  an  exposition  of  all  the  circumstances  under  which  the  plea 
of  self-defense  would  avail,  or  as  to  any  particular  state  of  facts,  when 
not  asked  to  do  so  by  the  defendant.  See  2  Zabriskie,  59 ;  4  Halst.  153 ; 
5  Cowc^u,  243.  In  7  A.  284,  it  was  held  that  even  if  an  erroneous 
illuKtratioa  be  given,  this  will  not  vitiate  a  con^ct  charge.  See  8  A. 
114;  6  A.  653. 

The  objection  nrged  to  the  charge,  in  the  respect  above  mentioned, 
cannot  prevail. 

ThirtL  It  is  urged  by  the  defense  that  there  was  error  on  the  part  of 
the  Court  a  quo  *'  in  overruling  several  of  defendants'  challenges  for 
cause,  to  their  manifest  iigury  and  prejudice." 

We  are  unable  to  perceive  any  difference  between  the  substance  of 
the  answers  of  the  jurors  on  their  voir  dire  and  those  given  in  other  cases 
on  which  the  Court,  has  made  repeated  ailjndications,  maintaining  the 
competency  of  such  jurors.  In  the  present  ease,  the  jurors  all  declared 
that  they  had  formed  no  fixed  or  deliberate  opinion  wliich  prejudiced 
them  agjiinst  the  prisoners,  and  that  they  would  decide  tlie  case 
according  to  the  evidence  adduced  on  the  trial ;  that  the  opinions, 
which  in  some  instances  they  had  formed  and  expressed,  would  not 
prevent  them  from  rendering  justice  between  the  State  and  the  accused. 
The  case  of  State  vs.  Johnson,  S3  A.  890,  recently  decided  by  us,  cover* 
the  grounds  of  the  objections  herein,  and  is  as  strong  as  could  be  pre- 
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Rented.  There  this  Court  said  :  *^  The  finit  bill  of  exceptions  wastaken 
to  the  ruling  of  the  court  as  to  tlie  competency  of  the  juror  Putnam. 
ThiR  juror  having  been  sworn  on  his  voir  dire,  was  asked  by  prisoner's 
connsel  if  he  had  formed  an  opinion  as  to  the  guilt  or  innocence  of  the 
(lefendant,  and  he  answered  that  he  litd^  that  it  was  such  an  opinion 
iw  would  require  testimony  to  overcome ;  that,  at  least,  the  testimony 
of  one  honest  vritness  having  knowledge  of  all  the  facts  connected  with 
the  charge,  would  be  necessary  to  put  the  juror's*  mind  in  an  even- 
balanced  state.  Tlie  court  propounded  the  following  question  to  the 
Juror :  '  Is  your  mind  in  that  condition  that  you  can  go  into  the  jury 
box  and  serve  as  a  juror  in  this  case,  giving  exact  justice  liefcween  the 
StAte  and  tlie  accused,  and  try  tliis  case  iVom  the  evidence  as  given  to 
yon  by  the  witnesses,  and  from  the  law  as  given  to  you  by  the  court, 
without  regard  to  any  impression  or  opinion  yon  have  formed  with 
regard  to  his  guilt  or  innocence  f '  and  he  answered,  ^  Yes,  sir ! '  The 
prisoner  challenged  the  juror  for  cause,  and  the  court  held  that  he  was 
a  competent  juror,  and  that  his  answers  showed  that '  he  was  impartial  ^ 
although  his  statements  were  somewhat  confused.'  The  juror  was 
then  challenged  peremptorily  by  the  accused.  We  think  the  juror  was 
comx>etent.  He  had  evidently  formed  no  such  fixed  opinion  as  would 
disqualify  him.  The  question  propounded  by  the  court  was  a  clear  and 
explicit  one,  which  probed,  to  the  corie,  the  conscience  of  the  juror, 
plain  and  intelligible  and  easy  of  comprehension  by  a  mind  of  even 
ordinary  intelligence,  and,  although,  as  remarked  by  the  Judge  a  quo^ 
his  answers  were  '  somewhat  confased,'  that  given  to  the  court  wa« 
clothed  with  no  ambiguity,  but  was  direct  and  fully  responsive,  and 
established  his  competency.^' 

In  32  A.  1241 ,  we  said  :  ''  Exception  was  taken  to  the  competency  of 
a  juror  who  stated,  on  his  voir  dircy  '  that  he  had  heard  a  good  deal  of 
the  case  at  bar  and  had  formed  and  expressed  an  opinion  as  to  the  pris- 
oner's guilt  or  innocence,  but  that  if  what  he  had  heard  was  proven  to 
be  untrue,  and  if  the  evidence  proved  the  reverse  of  what  had  been 
told  him,  being  open  to  conviction,  and  his  mind  not  at  rest  as  to  the 
guilt  or  innocence,  he  was  willing  to  change  that  opinion  and  would 
decide  the  case  according  to  the  evidence  and  the  law,  notwitlistanding 
what  he  had  heard.'  It  has  been  repeatedly  held  by  this  Court  that  the 
formation  and  expression  of  an  opinion  as  to  the  guilt  or  innocence  of 
the  accused,  based  on  mere  rumor,  accompanied  by  na  ill-will, 
prejudice  or  bias  against  the  accused,  and  not  such  as  to  prevent  the 
juror  from  deciding  according  to  the  evidence  and  the  law,  without 
regard  to  former  impressions,  is  not  a  disqualification."  14  A.  462 ;  14 
A.  693;  23  A.  148:  29  A.  642."    See  also  27  A.  692;  6  A.  653. 

We,  therefore,  consider  that  there  was  no  error  in  the  ruling  of  the 
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Judge  a  quo,  as  to  the  coini>eteiicy  of  the  jurorft,  who  in  this  case  were 
challenged  for  cause. 

The  hill  of  exceptions  taken  to  tlie  ruling  of  the  court  on  the  motion 
for  continuance,  cannot  prevail,  nor  that  in  regard  to  the  right  of  the 
prisoner  to  l>e  furnished  with  a  list  of  the  titles  jurors  that  were  sunir 
moned,  and  these  ridings  must  renuiin  undisturbed. 

The  sentence  and  judgment  ajipealed  from,  are  affirmed  at  ai)pellants' 
costs. 

Bernindez,  C.  J.,  takes  no  part  in  this  decision. 


Ox  Application  fok  Rehearing. 

The  o))inion  of  the  Court  was  delivered  by 

Fenner,  J.  We  have  given  much  reflection  and  earnest  consideration 
to  the  learned  brief  for  rehearing  filed  herein  by  counsel  for  defendants, 
and  especially  to  their  views  touching  the  law  applicable  to  insanity  as 
a  defense  in  criminal  prosecutions. 

The  presumption  of  innocence  and  the  presumption  of  sanity  are 
both  embraced  within  the  class  of  disputable  presumptions  of  law  cor- 
responding to  the  prteBumptiones  juris  of  the  Roman  law,  which  may 
always  be  overcome  by  opposing  proof.  1  Greenl.  Ev.  J  33  ;  1  Wharton 
Cr.  L.  $  707. 

It  cannot  l)e  sensibly  urged  that  the  presumption  of  sanity  is  the  less 
powerful  of  the  tAvo,  since  it  is  the  basis  of  all  human  responsibftity, 
the  foandation  of  all  law,  and  the  accepted  guide  of  conduct  in  all  the 
transactions  and  relations  of  mankind.  Expeiience  certainly  demon- 
strates that,  in  prosecutions  for  crime,  the  presumption  of  innocence  is 
rebutted  a  thousand  fold  more  frequently  than  the  presumption  of 
sanity,  and  the  application  of  any  other  test  would  not  exhibit  a  dif- 
ferent result.  Inasniucli  as  human  experience  is  the  foundation  of 
presumptions,  this  would  seem  to  indicate  that  the  presumption  of 
sanity  is  the  l>etter  founded  and  more  powerful  of  the  two. 

The  doctrine  that,  in  criminal  cases,  the  guilt  of  the  accused  must  be 
established  l>eyond  a  reasonable  doubt,  rests  on  no  other  reason  or 
principle  than  that  such  proof  is  necessary  to  overcome  the  presump- 
tion of  innocence.  Noav,  if,  as  we  have  shown,  the  presumption  of 
sanity  is  of  like  character,  and  of  equal,  if  not  superior  strength,  why 
should  it  be  overcome  by  a  less  degree  of  proof? 

It  cannot  he  successfully  maintained,  that  in  criminal  cases,  the  pre- 
sumption of  sanity  is  neutralized  or  overcome,  or  nullified  by  the 
presumption  of  innocence.  The  weight  of  authority  is  overwhelming 
in  favor  of  the  doctrine,  that,  when  the  State  has  established  the  corpus 
delicti  in  such  manner  that  the  licensed,  if  sane,  would  be  held  guilty, 
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the  presumption  of  inDOcence  is  rebutted,  and  the  presumption  of 
sanity  comes  into  full  operation  to  complete,  by  its  own  force,  the  case 
of  the  State  ;  and  that,  if  the  accused  relies  upon  the  defense  of 
insanity,  the  burden  of  proof  is  thrown  upon  him  and  he  must  establish 
it  by  such  proof  as  will  rebut  the  presumption  of  sanity. 

Ths  question  upon  which  English  and  American  courts  are  mainly 
divided  is  as  to  the  kind  and  degree  of  evidence  required  to  effect  such 
rebuttal. 

This  question  is  not  concluded  by  authority.  Courts  have  propounded 
three  theories,  viz. : 

1.  That  insanity,  as  a  defense,  must  be  proved  beyond  a  reasonable 
doubt.  2.  That  the  jury  are  to  be  governed  by  the  preponderance  of 
evidence.  3.  That  the  prosecution  must  prove  sanity  beyond  a  reason- 
able doubt.     Whart.  Cr.  L.  J  55. 

The  last  theory  does  not  commend  itself  to  our  judgment,  is  sup- 
ported, in  its  full  extent,  by  few  authorities,  and  is  directly  contrary  to 
the  jurisprudence  of  this  Court,  as  established  in  the  only  case  in  which 
the  subject  was  directly  considered,  and  where  it  was  held,  that, 
**  when  insanity  is  pleaded  in  defense  of  a  criminal  act,  it  must  be  clearly 
shown  that  it  existed  at  the  time  of  the  act,"  and  that  "  every  x>erson 
is  presumed  to  be  sane  until  the  contrary  is  proved,  and  it  is  for  him 
who  sets  up  this  defense,  to  prove  it  by  evidence  which  will  satisfy  the 
minds  of  the  jury  that  the  party  was  insane  at  the  time  of  the  commis- 
sion of  the  offense."    State  vs.  Coleman,  27  A.  691. 

The  joint  opinion  of  the  Judges  of  England,  delivered  to  the  House 
of  Lords,  througli  Lord  Chief  Justice  Tindal,  declared  that  "  the  jury 
ought  to  be  told,  in  all  cases,  that  every  man  is  presumed  to  be  sane 
and  to  possess  a  sufficient  degree  of  reason  to  be  responsible  for  his 
crimes,  until  the  contrary  be  proved  to  their  satisfaction;  and  that  to 
establish  a  defense  on  the  ground  of  insanity,  it  must  be  clearly  proved, 
etc."    McNaghten's  case,  10  Clark  and  Fin.  210. 

The  doctiine,  in  nearlj-  the  same  words,  is  announced  by  Mr,  Green- 
leaf.    2  Greenl.  Ev.  $  373. 

In  Bellingham's  case  it  is  said  that  Lord  Mansfield  instructed  the 
jury  that  insanity  '*  ought  to  be  proved  by  the  most  distinct  and 
unquestionable  evidence,  *  •  »  that,  in  fact,  it  must  be  proved 
beyond  all  doubt,  *  •  *  and  that  there  was  no  other  proof  of 
insanity  that  would  excuse  murder  or  any  other  crime." 

In  Oxford's  case,  Lord  Lyndhurst  told  the  jury,  that  "  they  must  be 
satisfied,  before  acquitting  the  prisoner,  that  he  did  not  know,  etc.," 
and  then  expressed  his  entire  concurrence  in  the  observations  of  Lord 
Mansfield,  just  quoted.    1  Russell  on  Cr.  p.  9. 

The  English  authorities  are  uniform  to  the  effect,  that,  in  order  to 
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sustain  the  defense  of  insanity,  the  jury  must  be  satisfied  that  it  exists, 
and  that  the  proof  must  be  clear  and  convhmng,  and  we  do  not  under- 
stand even  the  decisions  of  Lords  Mansfield  and  Lyndhurst  to  go  fur- 
tlier  than  this,  being  satisfied  that  they  only  meant  that  the  proof 
must  be  such  as  to  exclude  all  reasonable  doubt. 

The  Supreme  Courts  of  Virginia,  of  Alabama,  of  Missouri,  of  Massa- 
chusetts, of  Pennsylvania,  of  California,  of  New  Jersey,  and  perhaps 
other  States,  have  all  held  in  accordance  with  the  doctrine  of  this 
Court  in  Coleman's  case,  that  the  burden  of  proof  to  rebut  the  presump- 
tion of  sanity,  is  on  the  defendant,  and  that  insanity  must  be  proved 
aftinnatively,  fully  and  clearly,  and  in  such  manner  as  to  satisfy  the 
jury.  It  is  true  that  several  of  the  courts  referred  to,  qualify  their 
expressions  by  saying,  in  effect,  that  though  it  must  be  proved  clearly 
and  to  the  satisfaction  of  the  jury,  yet  it  need  not  be  proved  beyond  a 
reasonable  doubt.  The  limitation  is  entirely  inconsistent  with  the 
original  proposition.  That  which  leaves  reasonable  doubt  in  the  mind, 
cannot  lie  said  to  be  clearly  proved.  A  mind  vexed  with  reasonable 
doubts  about  a  fact  cannot  be  satisfied  as  to  the  existence  of  such  fact. 
Proof  beyond  reasonable  doubt  means  nothing  more,  in  the  oft- 
quoted  language  of  Chief  Justice  Shaw,  than  "  that  the  evidence  must 
establish  the  truth  of  the  fact  to  a  reasonable  and  moral  certainty }  a 
certainty  that  convinces  and  directs  the  understanding  and  satisfies  the 
reason  and  judgment  of  those  who  are  bound  to  act  conscientiously 
upon  it."    Webster  case,  5  Cush.  .^0. 

As  said  by  another  learned  Court,  ^'  all  that  the  law  requires  is  moral 
certainty,  which  is  that  the  jury,  whether  the  evidence  be  positive  or 
presumptive,  should  be  saHsfied.^^    Giles  vs.  State^  6  Geo.  276. 

Hair-splitting  distinctions,  under  which  some  courts  hold,  that  if  the 
jury  entertain  only  a  reasonable  doubt  of  the  insanity,  they  must  con- 
vict, but  if  they  entertain  reasonable  doubt  of  the  sanity  of  the  prisoner, 
they  must  acquit,  do  not  commend  themselves  to  our  judgment. 
Sanity  and  insanity  are  opposite  conditions,  exclusive  of  each  other. 
A  reasonable  doubt  as  to  insanity  is  a  reasonable  doubt  as  to  sanity, 
and  rice  versa. 

We  can  understand,  that  as  to  indifferent  questions,  not  primarily 
solved  by  any  presumption  of  law,  and  which  the  jury  must  solve,  one 
way  or  the  other,  there  may  arise  a  state  of  mind,  in  which,  though  not 
clearly  con\inced  either  way,  the  juror  must  find  in  favor  of  that  side 
which  is  least  doubtful.  But  on  a  question  primarily,  and  until  re- 
butted, conclusively  solved  by  a  powerful  presumption  of  law,  we  can- 
not understand  how  a  jury  can  be  justified  in  disturbing  that  existing 
status  of  legal  satisfaction,  upon  evidence  which  merely  raises  a  doubt, 
however  reasonable. 
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The  doctriue  that  the  jury  must  be  governed  by  the  pi-eponderaiice 
of  evidence,  is  vague,  uncertain  and  unsatisfactory.  The  only  evidence 
on  the  question  of  sanity  or  iusanitj',  found  in  the  case,  might  be 
evidence  of  the  defendant,  and  althougli  it  might  not  be  sufficient  to  raise 
more  than  the  most  shadowy  doubt,  the  jury,  under  this  doctrine, 
miglit  be  required  to  acquit.  If,  on  tlie  contrary,  the  iJi^esumption  of 
sanity  is  to  be  considered  as  an  element  of  weight  in  favor  of  the  State, 
we  are  then  remitted  to  the  original  question,  as  to  what  weight  of  con- 
trai-y  testimony  will  constitute  i>rei)onderance. 

Much  reflection  has  convinced  us  that  the  doctrine  of  the  English 
courts,  and  of  this  and  otiier  American  courts  which  have  followed 
them,  is  most  conformable  to  reason,  principle  and  common  sense. 

The  tendency  of  the  opposite  theory  is,  in  our  judgment,  to  emascu- 
late our  system  of  ciiminal  justice,  and  to  send  juries  adrift  without 
any  reliable  cliart  or  compass,  upon  a  sea  of  doubt  and  speculation. 

The  phenomena  of  the  human  mind  are  so  mysterious,  the  bound- 
aiies  between  its  normal  and  abnormal  conditions  so  shadowy,  the 
transports  of  frantic  passion  and  the  powerful  impulses  of  vicious 
tendencies  are  so  nearly  akin  to  temporary  mental  derangement,  that 
unless  juries  hold  fast  to  the  wholesome  presumption  of  sanity,  respon- 
sibility for  crime  will  be  seriously  impaired,  and  society  will  lie  at  the 
mercy  of  evil  disimsed  men,  who,  while  too  sane  to  be  confined  in 
asylums,  can  yet  raise  a  doubt  as  to  whether  they  are  sane  enough  to 
be  i>unished  for  crime. 

We  sbmd  by  the  doctriue  of  this  court  in  Coleman's  case,  that 
insanity,  when  set  up  as  a  defense  to  a  criminal  charge,  must  be  ^^clearbj 
sliown  by  evidence  which  will  satiafif  tlie  minds  of  the  jury  that  the 
l)arty  was  insane  at  the  time  of  the  commissi(m  of  the  offense  ; "  and  we 
know  of  no  definition  of  *'  proof  beyond  a  reasonable  doubt,"  which  is 
not  fully  covered  by  this  stiitement.  Certainly  in  this  case,  the  Judge 
meant,  and  sufficiently  infonued  the  jury  tliat  he  meant,  nothing  more 
than  this,  because  in  other  parts  of  his  charge  he  distinctly  told  the 
jui'y :  "  Should  the  mental  unsoundness  of  one  or  more  of  the  accused, 
at  the  time  of  the  commission  of  the  offense,  be  established  to  the 
satisfaction  of  the  jury,  •  *  •  you  will  acquit  him  or  them  ; "  and 
again,  ^*  if  you  believe,  that  at  the  time  of  the  act  they  are  accused  of, 
they  were  not  in  such  a  mentiil  condition  as  to  create  any  responsibility 
on  their  part,    •     ♦     ♦    acquit  them." 

As  to  the  rulings  of  the  Judge  upon  the  qualification  of  jurors  who 
had  read  the  report  of  the  evidence  on  the  jireliminary  examination  of 
the  accused,  as  published  in  the  newspapers,  we  do  not  think  that  the 
decisions  of  courts,  disqualifying  jurors  who  liad  conversed  with  wit- 
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uesHes  iu  a  case,  and  had  fonued  oxiluions  based  ou  their  stateiiientH, 
apply. 

In  til*  niles  adopted  for  the  securing  of  irai)artial  and  unpnejndiced 
jnrieft,  the  law  is  guided  by  practical  couBiderations,  and  can  tuinctioii 
none  inconsistent  with  the  existence  of  jury  trial.  The  exclusion  of 
those  who  have  jjersomilly  conversed  with  witnesses  will  ordinarily 
enibi-aoe  but  a  small  }>art  of  the  couininnity.  Hut  as  long  as  the  lavr 
pennitA  the  publication  of  preliminary  evidence  in  the  newspaiiers,  all 
readers  of  newspapers  are  likely,  and  iu  cases  of  public  interest^  almost 
c*ertaiii  to  I'ead  such  reiioits. 

The  exclusion  of  such  persons  from  jury  seiTice  would  embrace  the 
most  intelligent  claas  of  the  connnunity,  and  among  an  educated  i)eople, 
the  most  numerous.  Nor  is  it  to  be  expected  that  they  should  read 
"without  forming  impressions  from  what  they  read.  The  law  is  satisfied 
if,  notwithstanding  such  impressions,  the  jui*or''s  mind  remains  open  to 
c-onvietion,  caiKible  of  doing  justice  and  of  deciding  according  to 
the  law  and  the  evidence,  without  being  influeuc«d  by  these  jn-evious 
impressions. 

We  remain  tsatisfied  of  the  soundness  of  tlic  Judge^s  rulings  on  all 
liointSy  and  the  I'ehearing  is  refused. 


No,  ai32. 

The  State  of  Louisiana  kx  ukl.  SMrni  &  McKenna,  in 
Liquidation,  vs.  The  Funding  Board,  Undkk  Act  of  1880. 

The  duties  of  the  Funding  Board  under  Act  No,  104  of  1880,  are 
ministerial,  and  may  be  enforced  by  mandamus. 

Judgment  having  been  rendered  in  favor  of  the  Relators  for  their 
I'laim  against  the  Charity  Hospital  of  New  Orleans,  and  for  the  interest 
thereon,  in  their  original  suit  against  the  Board  of  Administrators  of 
Hsiid  Charity  Hospital,  the  Funding  Board  cannot  refuse  to  fund  the 
amount  of  such  interest  a^  well  as  of  the  principal  of  the  judgment,  on 
the  ground  that  the  funding,  under  the  Constitutional  Ordinance  and 
the  Statute,  is  an  act  of  grace  on  the  part  of  the  State,  which  cannot  be 
<?xtended  beyond  the  express  words  of  the  law,  in  which  the  funding 
of  the  interest  is  not  provided  for. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans, 
Houston,  J. 


Kennard,  Howe  d:  Prentiss,  for  the  Relators  and  Appellants. 

J.  G.  Egan,  Attorney  General,  for  the  Respondent  and  Ai>x)ellee. 

The  opinion  of  the  Court  was  delivered  by  Levy,  J. 
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No.  7195. 
Mrs*  Adele  Vill-ars,  Wife  of  Edward  Drouet,  vs.  Louis  Faivrb. 

The  stroQfT  cirouiiMtential  evidei^ce  in  ihia  case  is  sofflcient  to  establish  the  alleged  ^mnlA> 

tloD  of  the  81^  to  defendant. 
There  ia  no  incoiuiateacy  io  the  plaiotifl^a  arrniHotd  that  ttio  sale  wma  ahoolated  and  wa» 

alao  a  diaguiaed  donaitton  to  defendant. 

APPEAL  from  the  Second  Judicial  District  Court.  Parish  of  JeflEieraon. 
Pardee^  J. 


Alfred  Grimaj  for  PlaintifiTand  Appellant. 

Joseph  Brewer  and  Wm.  J,  McCwn^y  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  wa«  delivered  by 

ToDD;.  J.  The  plaintiff,  as  the  child  and  sole  forced  heir  ut  the  late 
J.  L.  G-aston  Villars,  sues  to  annul  a  conveyance  of  the  property  de- 
scribed in  the  petition^  from  her  deceased  father  to  the  defendant,  on 
the  ground  that  the  sale  was  simulated^  and  was  in  fact  a  disguised 
donation  made  to  a  person  interposed^  in  favor  of  persons  incapable  of 
receiving. 

The  answer  contains  the  general  issue,  and  a  reconventional  demand 
for  damages,  claimed  as  resulting  from  tlie  sequestration  of  the  propeity 
in  controversy.  Tliere  was  judgment  for  the  defendant,  and  i>laintifr 
has  appealed. 

The  testimony  establishes  tlie  following  facts : 

That  plaintiff  is  the  issue  of  tlie  man-iage  of  the  said  Villars  with 
his  pre-deceased  wife,  Adele  Omer  Fortier,  and  the  only  child  of  that 
marriage  that  survivtjd  her  father ;  that  after  the  death  of  his  wife, 
Villars  lived  for  many  years  in  open  concubinage  Avith  a  colored 
woman,  fomierly  his  slave,  by  whom  he  had  several  children  -,  that  one 
of  these  children  became  the  concubine  of  the  defendant,  and  the  mother 
of  one,  if  not  two  children  by  him  j  that  Villars,  some  years  before  his 
death,  which  occurred  in  1877,  conceived  a  violent  animosity  against  the 
plaintiff,  his  only  daugliter,  probably  caused  by  her  repeated  remon- 
strances with  him  about  his  disgraceful  mode  of  life,  and  her  efforts  to  in- 
duce him  to  abandon  it  and  make  his  home  with  her.  Under  this  state 
of  feeling,  Villars  frequently  threatened  that  he  would  make  such  a  dis- 
position of  his  property  that  the  plaintiff  should  receive  none  of  it  at  his 
death ;  that  he  would  place  it  beyond  her  reach ;  that  shortfy  after  making 
threats  of  this  nature,  on  one  occasion  he  drew  from  the  bank  about  $4300^ 
and  in  three  days  thereafter  made  the  conveyance  in  question,  for  the 
price  stipulated  in  the  act,  of  four  thousand  dollars  cash  in  hand  paid } 
that  after  the  alleged  sale,  he  made  some  improvements  on  the  place  at 
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his  own  expense,  paid  taxes  thereon  up  to  the  time  of  his  death,  and 
before  his  death  moTed  on  the  place  and  died  there ;  after  the  alleged 
sale  of  the  property  in  question,  he  sold  the  residue  of  his  property  for 
^4ish,  and  at  his  death  nothing  was  found  in  his  name  to  be  inventoried 
as  comprising  his  estate,  the  possession  of  the  property  in  controversy 
being  claimed  by  the  defendant  and  occupied  by  the  former  concubine  of 
the  deceased,  and  his  illegitimate  children,  and  descendants,  at  the  time 
of  and  since  his  death. 

It  was  shown,  that  at  the  time  of  the  alleged  purchase  of  the  prop- 
erty, the  defendant  was  a  butcher,  doing  a  small  business,  and  had 
pnrsned  this  occupation  for  several  years  previous  thereto,  and  his 
occnpations  before,  had  been  those  of  wood  chopper  and  gardener. 
His  ostensible  means  were  always  extremely  limited,  being  unable  at 
times  to  pay  the  small  monthly  rent  of  $15  to  $18  for  the  structure 
occupied  by  him  as  a  butcher  shop.  We  have  the  testimony  of  his 
lessor,  J.  H,  Harvey,  on  this  point,  as  follows : 

He  was  asked  if  the  defendant  was  punctual  in  paying  his  rent,  his 
answer  was :  '^  No,  he  withdrew  without  giving  me  proper  notice,  and 
owed  me  $70  unpaid  rent,*^ 

When  asked  what  efforts  were  made  to  collect  the  rent,  he  said: 
*^  There  were  very  numerous  attempts  made,  and  I  threatened  to  bring 
suit  a  great  many  times,  he  always  plead  that  he  had  no  money  *  * 
he  was  invariably  short  of  money  all  the  time  he  had  the  shop.*^ 

Asked  as  to  the  business  done  by  defendant,  whether  lucrative  or  not, 
the  witness  answered :  "  Enough  to  support  a  man's  family,  that  was 
about  fHV^ 

And,  in  regard  to  defendant's  habits,  he  said  :  ''  He  was  very 
loose  in  his  habits,  as  far  as  being  so  with  the  little  money  he  had.'' 

And  as  to  his  credit,  the  witness  stated :  ''  I  suppose  he  could  com- 
mand a  credit  of  $75  or  a  $100,  about  the  magnitude  of  any  crediting 
he  could  get.    I  would  not  do  it  myself.'^ 

Question.  *^  Do  you  think  he  was  a  man  that  had  any  such  sum  as 
$4000.^  Answer.  "  I  don't  think  he  ever  had."  And  in  reply  to  a  ques- 
tion whether  he  could  have  borrow'^d  that  sum,  he  answered :  *'  No,  he 
could  not  to  my  personal  knowledge." 

To  the  same  effect,  substantially,  is  the  testimony  of  Nicholas 
Harvey  and  E.  Brou,  the  first  named  the  son  and  the  latter  the  agent 
of  J.  H.  Harvey,  whose  testimony  we  have  quoted  above.  In  fact,  all 
the  witnesses  concur  that  the  defendant  was  a  man  of  small  means, 
and  none  of  them  show  that  at  any  time  he  was  known  to  have  a  sum 
cf  money  exceeding  a  few  hundred  dollars. 

From  the  nature  of  the  defendant's  business,  and  the  character  of  the 
man,  as  disclosed  by  the  testimony,  it  is  in  the  highest  degree  improb- 
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able  tliat  defendant  could  have  bad  so  large  a  »um  of  inouey  and  no 
one  l>een  co^iiztmt  of  the  fact.  If  it  were  a  fact,  it  is  niiicb  more  likely 
that  it  would  have  lieen  notorions  in  tlie  little  community  iu  which  be 
lived.  We  Iwjlieve  that  lie  was  disposed  to  jmy  his  debts  when  he 
couhl  do  so,  and  his  failure  to  do  so  was  owing  to  his  not  having  the 
money  to  pay  with.  He  was  the  tenant  of  Mr.  Harvey,  the  first  wit- 
ness named  al>ove,  for  several  years  before  and  one  year  after  the 
alleged  sale. 

Against  this  array  of  facts  and  circumstances  referred  to,  aimoimtiug 
to  such  strong  presumptive  evidence,  and  supported  as  it  is  by  direct 
testimony,  as  we  have  seen,  we  have  nothing  besides  the  unsupported 
testimony  of  the  defendant  himself.  We  cannot  give  it  the  weiglitand 
effect  claimed  for  it.  To  our  mind  it  is  plain  that  the  sale  in  question 
was  but  a  device,  a  part  of  a  scheme  deliberatelj'  planned  and  long 
matured,  prompted  by  an  unnatural  and  undeserved  hatred  of  a  father 
towards  his  daugliter,  to  deprive  her  of  all  part  or  portion  of  his 
estate.  The  money  displayed  before  the  notary  and  witnesses  at  the 
time  of  the  pretended  sale,  as  representing  the  price  jHiid,  was  doubt- 
less the  very  money  drawn  from  the  bank  by  Villars  for  this  express 

« 
purpose. 

We  can  come  to  no  other  conclusion  than  that  the  sale  was  a  simula- 
tion ;  that  it  did  not  and  was  never  intended  honestly  and  legally  to 
transfer  the  property  to  the  defendant,  but  in  reality,  was  a  disguised 
donation,  for  the  benefit  of  the  parties  named  above.  Nor  is  there  any 
inconsistency,  as  charged,  l>etween  the  allegations,  that  the  sale  was 
simulated  and  that  it  was  a  disguised  donation.  The  allegiitions  are, 
in  effect,  that  there  was  no  sale,  that  what  purported  to  be  a  sale  was 
a  mere  simulation,  and  that  the  pretended  ^ale^  in  fact,  was  a  donation 
in  disguise. 

The  concubine  of  the  donor  and  his  illegitimate  children,  for  A\'hoKe 
l)enefit  the  act  was  entered  into,  were  incapable  of  receiving  from  the 
deceased  by  donaticm  the  property  in  question,  and  the  act  was  an 
attempt  to  contravene  the  positive  provisions  of  the  law,  and  weiv- 
tberefore  null.  Art.  1486  C.  C,  declares:  "When  the  natural  father 
has  not  left  legitimate  children ^  or  descendants,  the  natural  child  f>r 
children  acknowledged  by  him  may  receive  from  him  by  donation 
inter  t'ivos  or  mortis  causa^  to  the  amount  of  the  following  proportions/' 
etc. 

In  this  case  there  was  a  legitimate  child,  and  besides,  there  is  no 
proof  of  a  legal  acknowledgment  of  the  illegitimate  children  by  the 
deceased.  Art.  1481 :  "  Those  who  have  lived  together  in  open  concu- 
binage are  resjjectively  incapable  of  making  to  eAch  other,  whether 
inter  vivos  or  mortis  eausa^  any  donation  of  immovables,"  etc. 
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State  ex  it;!.  St  Cyr  et  al.  vs.  Jnin«l,  State  Aaditor. 


C.  C.  Art.  1491 :  "  Every  disiwsition  in  favor  of  a  perseu  iucupabU?  nf 
itsceiviug,  sliall  be  uiill,  whether  it  be  clisgiiised  under  the  form  of  an 
oueroiiH  contract;  or  be  made  under  the  name  of  person8  interi)osiHl." 
Keunett  vs.  Cane,  18  A.  590. 

It  is  tlierefore  ordered,  adjudged  and  decreed,  that  the  jiulgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  it  is  now  ordered, 
adjudged  and  decreed,  that  the  conveyance  of  tlie  property  described 
in  the  petition,  from  Jean  Louis  Gaston  Villars  to  Louis  Faivre,  by  act 
of  the  Gth  February,  187.%  be  and  the  same  is  hereby  annulled,  and  the 
8iud  proi>erty  is  decreed  to  lielong  to  the  plaintiff,  and  that  she  be  jiut 
in  iM>ssessiou  of  the  same,  costs  of  botli  court^s  to  be  paid  by  the  defend- 
ant and  appellee. 

Rehearing  refused. 


No.  8110. 

The  State  of  Louisiana  ex  uel.  Joseph  St.  Cyr  et  al.  vs. 

Allen  Jumel,  State  Auditor. 

On  Motion  to  Dismiss. 

Plaintiffs,  about  seventy  persons  in  number,  are  pensioners  of  the 
St4ite  of  Louisiana,  and  claim,  by  mandamus  against  the  Auditor,  the 
payment  to  each,  of  twelve  dollars  a  month.  The  District  Coui*t  made 
the  uuindamus  peremptory,  and  the  Stat-e  appealed.  The  Relatorti 
moved  to  dismiss  the  appeal  on  the  grounds,  that  the  amount  of  the 
matter  in  dispute  is  not  appealable,  and  that  the  Stat«  has  uo  interest 
to  hinder  and  delay  the  execution  of  it«  own  law.  Act  of  the  Legislature 
of  187G,  No.  61. 

Heldf  that  the  aggregat-e  amount  makes  the  case  appealable,  and  that 
the  other  ground,  that  the  State  has  no  interest,  is  untenable. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
Houston y  J. 


Isaac  S,  Hyams  and  W.  W,  Haiidlin,  for  the  Relators  and  Appellees. 
J.  C.  Sgattj  Attorney  General,  for  the  State,  Appellant. 


The  opinion  of  the  Court  was  delivered  by  Lett.  J. 
The  Chief  Justice  recuses  himself,  having  been  consulted  as  couni^l 
in  the  case. 
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State  ex  rel.  Ruiger  vs.  City  of  New  Orleana. 

No.  8243. 
The  State  of  Louisiana  ex  rel.  Morris  Ranger  vs.  The 

City  of  New  Orleans. 

This  Court  will  not  look  oat  of  the  Traoscript  auad  bant  np  evidanoe  among  the  records  of 
other  cases,  simply  becaase,  by  agreement  of  coanself  such  evidence  is  to  be  considered  as 
if  in  the  Transcript.,  though  not  placed  within  the  reach  of  the  Court.  Affirming  the 
rule  declared  in  Succession  of  Irwin,  33  An.  63.  , 

This  case  is  remanded  to  afford  the  Relator  the  opportunity  of  introducing  evidence  to  show 
that  his  judgment  was  based  upon  a  contract  with  the  City  of  New  Orleans,  as  was  done 
in  the  case  of  Nelson  vs.  Parish  of  St.  Martin,  32  An.  884. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TlS90t,  J. 


D.  (7.  d:  L,  L,  Lahatty  for  the  Relator  and  Appellee,  on  the  applica- 
tion for  Rehearing : 

By  reference  to  the  reasons,  it  is  seen  that  Judgments  are  expressly  based  on  contracts  made 
by  legislative  authority,  found  in  Acts  Nos.  106  and  109  of  the  Legislature  of  1834,  the 
records  of  which  are  in  this  Court,  "and  not  another  Mbunal  *' 

Courts  will  Judicially  notice  that  the  bonds  sued  on  were  issued  by  legislative  authority  as  a 
historical  fact.    5  Rob.  1S3,  Binvilliers. 

A  Judgment  of  the  Supreme  Court  need  not  be  formaOy  introduced  in  evidence,  and  is  Judi- 
cially noticed.    1  An.  383. 

C  F.  Buck,  City  Attorney,  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

-The  opinion  of  the  Court  was  delivered  by 

Levy,  J.    For  the  same  reasons  as  are  given  in  Nos.  8132  and  8233, 
just  rendered,  the  motion  herein  to  dismiss,  is  denied. 


On  the  Merits. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  mandamus  proceeding  to  compel  the  ofScial  rep- 
resentatives of  the  City  of  New  Orleans,  to  levy  a  special  tax  to  pay 
certain  judgments  which  the  Relator  claims  to  have  recovered  against 
the  City,  amounting  to  about  $170,000. 

The  answer,  besides  the  general  issue,  avers  ignorance  of  the  consid- 
eration of  the  judgments,  and  requires  strict  proof  of  the  same.  There 
was  judgment  for  the  Relator,  making  the  mandamus  peremptory,  and 
the  City  has  appealed. 

In  the  cases  of  the  State  «r  rel.  Folsom  Bros.  vs.  City  of  New  Orleans,  32 
A.  709,  and  the  State  ex  rel.  Nelson  vs.  Parish  of  St.  Martin,  32  A.  884, 
we  held  that  a  party  seeking  to  compel  a  municipal  corporation,  by 
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mandamiifl,  to  levy  a  special  tAx  to  pay  a  judgment  held  by  him, 
notwithstandiDg  the  limitation  contained  in  Article  209,  of  the  present 
State  Constitution,  must  allege  and  prove  that  his  judgment  was 
founded  on  a  contract  protected  from  impairment  by  the  Federal  Con- 
stitution. In  this  case,  the  special  tax  demanded  requires  a  rate  of 
taxation  beyond  the  Constitutional  limitation  referred  to,  and  therefore 
comes  strictly  under  the  rulings  made  in  the  cases  cited. 

It  appears  from  the  mass  of  evidence  in  the  instant  case,  that  tlie 
judgments  declared  on,  together  with  the  records  of  the  suits  in  which 
they  purport  to  have  been  rendered,  were  offered  in  evidence  in  the 
lower  court,  but  neither  the  judgments,  nor  any  part  of  the  record 
mentioned,  were  actually  filed  in  evidence  or  copied  into  the  transcript. 
By  an  agreement  of  counsel,  attached  to  the  transcript,  it  was  provided 
that  the  original  judgments,  though  not  copied  into  the  transcript, 
should  be  considered  as  copied  therein,  and  therefore  should  make  part 
of  the  evidence  in  the  case  on  this  appeal.  The  agreement  is  silent  as 
to  the  rest  of  the  record.  This  agreement,  therefore,  limits  our  inquiry 
or  consideration  to  the  original  judgments  alone,  and  exclude^  the 
balance  of  the  record,  because  this  balance  is  neither  copied  into 
the  transcript  nor  included  in  the  agreement  of  counsel  providing 
for  the  bringing  up  the  originals  as  relates  to  the  judgment's.  This 
record,  which  might  show  what  these  judgments  were  founded  on,  and 
whether  or  not  on  contracts,  is  not  before  us.  Nor  are  the  judgments 
themselves  in  evidence,  for  in  point  of  fact,  the  originals  are  not  in  the 
transcript  nor  attached  thereto,  and  under  the  express  rulings  of  this 
Court,  in  view  of  their  entire  omission  from  the  record,  either  as  origi- 
nals or  copies,  we  cannot  regard  them  in  evidence  at  all.  A  simple 
reference  to  them  in  the  agreement,  without  attaching  them  to  or 
placing  them  in  the  transcript,  will  not  answer,  for  this  Court  will  not 
look  dehors  the  transcript  and  hunt  up  evidence  among  the  records  of 
another  tribunal.  Succession  of  Irwin,  33  A.  63 ;  Tanneret  vs,  Ins.  Co. 
32  A.  663;  14  A.  67. 

Even,  however,  should  we  go  beyond  the  transcript,  and  find  these 
judgments,  it  is  not  at  all  probable  that  they  would  enlighten  us  as  to 
their  consideration,  for  only  in  very  exceptional  ca«e8  do  judgments 
show  upon  their  face  the  consideration  or  causes  of  action  on  which 
they  are  based. 

In  the  case  of  the  State  ex  rel.  Nelson  vs.  Parish  of  St  Martin,  above 
referred  t.o,  a  case  precisely  similar  to  the  Instant  one,  except  that,  in 
that  case,  the  judgment  proceeded  on  was  actually  in  evidence,  we 
remanded  the  cause  to  enable  the  judgment  creditor  to  prove,  if  such 
was  the  fact,  that  his  judgment  was  founded  on  a  contract.  We  will 
make  a  similar  disposition  of  the  present  proceeding,  and  afford  the 
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Relator  a  like  opportunity  of  establishing  the  existence  and  considera- 
tion of  his  judgments,  with  a  view  of  determining,  after  the  proof  is 
administered,  whether  he  is  entitled  to  the  remedy,  which,  for  the 
present,  we  are  compelled  to  deny  him. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  the  case  remanded* 
to  be  proceeded  with  according  to  law,  and  for  the  views  and  for  the 
purposes  herein  expressed.  Relator  to  pay  costs  of  appeal. 

Rehearing  refused. 


No.  6497. 

John  A.  Morris  et  al.  vs.  J.  L.  Lalaurie  et  als. 
J.  L.  Lalaurie  vs.  John  A.  Morris.    Consolidated, 

1.  A  co-proprietor  seeks  to  establish  in  this  case,  not  only  his  ri^ht 
to  a  partition,  but,  in  order  that  his  own  rights  and  those  of  his  co- 
proprietors  may  be  judicially  recognized,  he  asks  the  Court  to  decide 

* 

upon  the  claims  of  himself  and  the  others  who  claim  an  interest  in  the 
property,  in  order  to  fix  the  true  ownership  of  his  co-proprietors,  and 
thus  enable  him  to  obtain  a  decree  which  would  make  valid  and 
binding  the  proceedings  had  to  effect  the  partition.  In  such  a  case, 
there  is  no  inconsistency  in  coupling  his  demand  of  a  petitory  char- 
acter with  that  for  a  partition,  and  thereby  avoiding  a  multiplicity  of 
suits. 

2.  None  of  the  parties  having  made  any  objection  to  the  terms  of 
sale  tixed  by  the  Court  upon  the  suggestion  of  the  plaintiff  in  the  par- 
tition suit,  their  silence  was  properly  construed  by  the  Court  into  an 
assent  to  such  terms,  which  are,  therefore,  binding  upon  aU. 

3.  Tliis  Court  having  decided  that  Mrs.  Gerodias  had  no  legal  right 
to  the  two  mortgage  notes  of  J.  L.  Lalaurie,  her  assignee  and  subrogee, 
John  A.  Morris  can  have  no  more  or  better  rights  in  the  premises  than 
she  could  have  herself. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
E,  North  Cullom,  J. 


B,  B,  FornuiJit  for  John  A.  Morris. 
Hornor  and  Benedict,  for  Alfred  Marchand. 
F.  Mkhinard,  for  J.  L.  Lalaurie. 


The  opinion  of  the  Court  was  delivered  by  Levy,  J. 
Mr.  Justice  Fenner  recuses  himself,  having  been  of  counsel  in  the 
case. 
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Mrs.  p.  Roberts,  Wife,  Era  vs.  F.  A.  Zansler. 

The  Fifth  DUtiict  C«art  for  the  Parish  oT  Orleans  had  jarii«diodon  under  Acta  859  of  1658  and 
17S  of  185a,  regQlating  the  eolloetion  by  Jadieial  piooeaa  of  taxes  dae  the  City  of  New 
Orleana,  over  all  amoimts  ev«n  less  than  fifty  dollars. 

Where  a  jodgmeBt  of  taxes  is  midered  in  broader  terms  than  wonM  have  been  an  order  for 
executory  prseess,  and  a  writ  of  selsnre  and  sale  issues  under  it  against  the  property- 
owing  the  tax,  there  is  no  cause  of  complaint. 

It  is  immaterial  whether  in  such  cases  a  curator  ad  hoe  be  appointed  before  or  after  such  judg- 
ment was  rendered.  The  subsequent  proceedings  having  been  conducted  contradictorily 
with  him,  and  the  plaintiff  not  having  shown  that  she  was  not  absent,  she  cannot 


Where  a  sheriffs  neturn  shows  that  the  property  was  seised  and  it  is  uncontradicted,  it  will 

constitute  proof. 
It  is  not  necessary  in  tax  cases  to  make  the  husband  a  party  to  the  suit,  or  to  notify  him  of 

the  proceedings  in  it.     A  married  woman  can  be  sued  and  stand  alone  in  court  in  such 


Irregularities  and  defects  growing  oat  of  aqy  Judicial  or  tax  sale  are  as  well  cured  by  the 
lapse  of  five  years,  as  by  a  Judgment  in  a  monition  proceeding,  and  minora,  married 
women  and  interdicted  persons  are  concluded  thereby. 

APPEAL  from  the  Third  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Jos,  P.  Homor^  Wm.  &  Benedict  and  F,  W*  Baker,  for  Plaintiff  and 
Appellant: 

1 .  The  Fifth  IMstriet  Court  of  Kew  Orleans,  under  the  Constitution  of  1893,  had  no  Jurisdic- 
tion OT«r  any  suit  where  the  amount  involved  was  less  than  flf|y  dollars.  Constitntlon 
of  IBSS,  Title  4,  Art.  61 ;  Act  Na  181  of  1853  ;  CoDstitntion  of  1845,  Sees.  75,  78 ;  Act  Ko. 
43 of  1846;  Act 299 of  1853;  Act  3S5 of  1855 ;  Act 344 of  1855;  Bevised  Statutes  1856,  Sec 
27,  p.  S80 ;  Act  No.  345  of  1855. 

9.  Act  Ko.  85  of  1856  did  not  change  or  extend  the  J«isdiction  of  the  District  Courts  of  Kew 
Orleans. 

3.  Act  No.  175  of  1859  did  not  change  or  extend  the  Jurisdiction  of  the  District  Courts  of 
New  Orleans. 

4.  If  Act  No.  175  of  1859  was  Intended  to  change  the  Jurisdiction  c^  the  IXstrtct  Courts  of 
New  Orleans,  it  was  in  that  respect  nnconstitntional,  as  it  did  not  express  any  such 
«ldect  in  its  title.    Constitution  of  1858,  Sec.  1 15 ;  83  An.  790. 

5.  In  October,  1860,  there  was  no  law  in  force  authorising  the  issuance  of  a  writ  of  seisure 
snd  sale,  for  city  taxes.    Act  No.  175  of  1859. 

6.  To  sustsin  the  plea  of  proscription  of  ten  years,  aitqukrtndd  causa,  there  must  concur 
good  foith  and  a  Just  title.    C.  C.  3474,  3478,  347S,  3484,  3485,  34B6. 

7.  A  Just  title  is  one  that  furnishes  evidence  that  all  formalities  required  by  law  have  been 
complied  with.    10  La.  385;  3  An.  8;  8  M.  039;  6  N.  S.  469 ;  7  M.  406. 

8.    When  a  liUe  is  based  upon  a  sale  under  execution,  the  production  of  the  Judgment  is 

necessary  to  establish  Its  regularity.    3  La.  819. 
9.    One  who  claims  property  sold  under  an  execution  must  produce  a  valid  Judgment  of  a 

court  having  Jurisdiction  of  the  matter  in  dispute.     Allen  vs.  Preston,  4  La.  191 ;  13  An. 

450;  8  A.  138;  8  An.  500 ;  9  An.  558;  6  R.  199;  lOM.  610,  16  La.  433-449. 
10.    To  support  a  sale  by  a  sheriff;  there  must  be  a  valid  Judgment  of  a  competent  court, 

otherwise  the  title  Is  not  divested.    6  R.  198 ;  10  H.  610. 
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11,  A  gale  made  by  an  order  qf  a  Court  wUunU  cuUhorUy  to  give  the  order  i$  utterly  void^  and 
prescription  wiU  not  run  in  its  favor.  Bama  t«.  Van  Loan,  S9  An.  300 ;  4  F.  sfs,  903 ;  14 
Ad.  598;  13  A.  198 >  2  S.  466 ;  9  La.  531 ;  18  La.  896;  19  La.  306 ;  17  La.  40. 

IS,  Where  real  estate  U  seized  in  the  Parish  of  Orleans,  such  seixure  mast  he  recorded  in 
the  mortjsaf{e  office.  If  not  so  molded,  the  seisnre  is  iHegal  and  insafficient,  and  an  ad- 
Jadieation  thereunder  win  conrey  no  title.    Cronan  vs.  Cochran,  37  A.  120. 

13w  A  niarried  woman  cannot  appear  in  court  without  the  authority  of  her  hasband  or  of  the 
court.    C.  C.  121-liN,  and  authorities. 

14.  A  Jndgnent  rendered  in  the  absence  of  the  parties,  either  in  person  or  by  attorney,  and 
fai  the  absence  of  citation  or  tlie  party,  his  agent,  or  a  curator,  if  an  absentee,  is  roid. 

15.  One  cisAtaiDg  title  to  property  sold  for  taxes  must  show  a  valid  and  legal  assessment,  in 
addition  to  the  other  requlsttes  necessary  to  sustain  a  ^didal  sale.  35  A.  503 ;  30  An. 
871 ;  39  An.  507;  33  An.,  not  reported. 

16.  In  tax  sales,  erery  fonnsUty  must  be  strictly  complied  with,  under  penalty  of  nullity. 
1  An.  540 ;  4  La  807;  6  K.  S.  349 ;  10  An.  394;  15  An.  151 ;  19  An.  184;  6  An.  549;  8  An. 
If;  10  An.  193;  11  An.  87;  8  An.  198;  7  An  50;  9  An.  550;  32  An.  704,  919,  93S. 

Henry  C.  DibbUy  for  Defendant  and  Appellee. 

Kennardy  Howe  <&  Prentiss^  on  the  saiue  side. 

C  F,  Buck,  City  Attorney^  for  the  City  of  New  Orleans,  called  in 
Warranty. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  petitory  action.  The  plaintiff  claims  to 
hare  acquired,  in  1854,  the  city  lot,  valued  at  $2,000,  described  in  her 
petition.  She  alleges  that  she  has  never  parted  with  it ;  that  it  is  in  the 
possession  of  defendant,  who  asserts  title  of  ownership  to  it,  under  a 
pretended  purchase  which  has  no  validity,  and  she  prays  for  judgnient-w 

The  defendant  pleads  the  general  issue,  aver»  acquisition  in  1869, 
from  one  Roder,  whom  he  calls  in  warranty ;  Roder  claims  under  a  sale 
to  him  in  1867,  made  by  Watson,  whose  executrix  and  heirs  called  to 
defend  the  suit,  set  up  ownership,  by  reason  of  an  a^udication  made 
in  1860,  in  the  suit  of  the  City  of  New  Orleans  vs.  Georgiana  Roberts, 
before  the  Fifth  District  Court  for  the  Parish  of  Orleans,  called  in 
warranty.  The  city  avers  the  regularity,  validity  and  binding  effect 
of  the  proceedings  for  expropriation. 

The  defendant  and  his  warrantors  plead  the  prescriptions  of  five  and 
ten  years. 

There  was  judgment  sustaining  the  defense  of  prescription,  and  the 
plaintiff  has  appealed. 

She  asks  the  reversal  of  the  judgment  on  four  grounds : 

1.  The  Fifth  District  Court  was  without  jurisdiction,  ratione 
materi(B, 

2.  There  was  no  law  authorizing  the  writ  of  seizure  and  sale,  and 
there  was  no  legal  seizure. 

3.  She  never  was  properly  before  the  court. 

4.  No  legal  assessment  was  shown. 
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The  salt  to  which  reference  is  made,  was  one  in  which  the  City  of 
New  Orleans  claimed  in  1860,  hy  petition, /ort/y-/rc  dollars,  ($45,)  from 
the  defendant  therein,  as  the  City  tax  due  on  the  very  real  estate  in 
dispute.  On  the  same  day,  10th  of  October,  on  motion  of  the  Assistant 
City  Attorney,  the  defendant  being  absent,  the  conrt  appointed  a 
curator  ad  hoe  to  protect  her  interest,  and  rendered  the  decree  prayed 
for,  directing  that  a  writ  of  seizure  and  sale  issne,  that  the  property 
be  sold  and  the  proceeds  applied  to  the  payment  of  the  tax,  with  an 
exclusive  privilege.  The  writ  issued,  the  property  was  advertised  and 
adjudicated. 

The  Fifth  District  Court  had  jurisdiction  over  the  subject  matter  and 
could,  therefore,  make  the  orders,  render  the  judgment,  issue  and  exe- 
cute the  writ  to  enforce  it. 

By  the  Constitution  of  1852,  which  was  in  force  in  1860,  when  the 
8nit  was  brought  and  the  sale  took  place,  it  was  provided  that  the 
Judicial  x>ower  of  the  State  would  be  vested  in  a  Supreme  Court  and  in 
euch  inferior  courts  as  the  legislature  may  from  to  time  ordain  and 
establish,  and  in  justices  of  the  peace. 

It  is  unnecessary  to  determine  whether,  at  that  date,  the  jurisdiction 
of  the  Fifth  District  Court,  which  had  been  previously  created,  and 
which  then  existed,  is  to  be  tested,  either  by  the  Acts  of  J  853,  Nos. 
181  and  229,  or  by  those  of  1855,  Nos.  344,  225, 345.  It  is  sufficient  that 
the  legislature  had  the  right  to  determine  the  jurisdiction  of  the  District 
Courts  for  the  Parish  and  City  of  New  Orleans,  in  tax  matters,  and  that 
it  had  effectually  done  so,  first,  by  Acts  85  of  1858,  and  next,  by  Act 
175 of  1859,  which  is  supplementary  thereto  and  not  in  conflict  therewith. 

By  Section  2,  of  the  last  Act,  the  District  Courts  mentioned  in  it>,  and 
of  which  the  Fifth  District  Court  was  one,  were  given  jurisdiction  in 
all  tax  cases  instituted  by  the  City  of  New  Orleans,  regardless  of  the 
amount  involved.  The  suits  were  required  to  be  brought  in  a  specified 
alphabetical  order,  and  jurisdiction  was  to  vest  accordingly. 

II. 

The  question  of  jurisdiction  being  determined,  those  touching  the 
validity  and  regularity  of  the  proceedings  next  present  themselves. 

The  proceedings  were  specially  conducted  under  the  provisions  of 
the  act  of  1858,  which  appear  to  have  been  complied  with. 

That  the  judgment  is  rendered  in  broader  terms  or  is  couched  in 
language  somewhat  different  from  that  in  which  an  order  of  executory 
process  would  have  been,  can  be  no  serious  objection. 

There  is  nothing  to  show  that  &  fieri  facias  issued  upon  it,  and  that 
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proi>erty  other  than  that  descnbed  in  the  tax  receipt,  has  been  levied 
upon. 

On  the  contrary,  in  strict  pursnance  of  the  judgment  which  directed 
it,  a  writ  of  seizure  and  sale,  eo  nomine,  issued  and  was  executed. 

It  is  immaterial  whether  the  curator  (id  hoc  was  appointed  before  or 
after  the  judgment  was  rendered  and  signed.  Tlie  Court  appointed 
hiui  on  the  same  day.  He  accepted  the  trust.  The  process  of  the 
court  seems  to  have  been  regularly  served  upon  him.  The  property  was 
seized,  advertised,  offered  for  sale  on  the  12th  of  November,  1860,  and 
adjudicated  to  Mark  Walton,  for  $^0.  The  plaintiff  does  not  pi-etend 
that  she  was  not  absent.  An  allegation  in  her  petition,  it  seems,  would 
defeat  such  a  charge.  Tlie  return  of  the  sheriff  on  the  writ  shows  that 
he  seized  the  property  and  notified  the  curator.  His  return  was  not 
charged  with  fmud.  It  is  unimpeiiched  and  uncontradicted.  It  must 
stand,  and  makes  proof  of  its  recitals.  In  the  absence  of  any  attack 
and  proof  in  support,  by  the  plaintiff,  the  presumption  omnia  rite  acta 
may  well  be  invoked  and  applied  in  this  instance. 

III. 

The  defendant  in  the  case  was  cited  by  advertisement,  as  provide*! 
by  the  Acts  of  1859.  The  name  published  in  the  list  of  delinquent  tax 
payera  was  that  on  the  tax  receipt,  whicli  itself  is  taken  from  the 
assessment  rolls. 

It  was  a  matter  of  no  legal  moment  then,  audit  has  not  l>ecomesuch 
since,  for  the  ]>urpose  of  that  suit,  whether  the  defendant  in  the  cane 
was  married  or  not  at  the  time.  The  bill  and  the  suit  were  merely 
against  M.  Georgiana  Roberts.  If  she  was  married,  her  liusband  was 
not  a  necessary  part3%  Joining  the  husband  with  the  wife,  in  judicial 
proceedings  against  the  latter,  is  not  a  constitutional  requirement.  It 
is  a  mere  statute  which  can  be  deviated  from  by  legislation.  The  form 
in  which  parties  may  be  brought  to  the  bar  of  justice,  in  civil  matters, 
fluctuates  with  the  legislative  will.  It  is  required  in  ordinary  suits 
only  because  the  law  says  so,  but  it  is  not  required  in  suits  for  the 
collection  of  public  revenues.  Were  such  not  the  law,  it  might  become 
necessary  for  the  legislature  to  create  a  special  organization  to  watch 
and  report  the  continual  changes  of  such  status  on  the  part  of  the  female 
portion  of  the  tax  paying  community.  The  legislature  has  dispenseil 
from  the  formality  of  joining  the  husband  with  the  wife,  in  suits  for 
the  collection  of  the  public  revenues.  It  has  prescribed  other  and 
distinct  formalities,  and  indicates  one  system  of  proceedings  for  ordi- 
nary actions  and  another  for  tax  suits,  against  married  women.  28 
A.  677. 
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IV. 

The  pliiintiff  has  not  shown  in  what  particular  the  assessment  of  her 
property  wtis  detective.  The  burden  was  upon  her  to  do  so,  and  she 
has  failed. 

The  two  prescriptions,  that  of  five  and  that  of  few  years,  set  up  by  the 
defendant  and  his  w^arrantors,  are  completely  destructive  of  plaintiflTs 
action. 

All  informalities  connected  w^ith  or  growing  out  of  any  public  sale, 
made  by  any  person  authorized  to  sell  at  public  auction,  are  prescribed 
after  the  lapse  of  five  years  from  the  time  of  making  it,  whether  against 
minors,  man*ied  women,  or  interdicted  persons.  R.  S.  3392 ;  2376  ,  R. 
C.  C.  a543. 

The  irregularities  and  defects  for  which  the  law  provides  can  be 
cured  by  a  judgment  on  a  monition  proceeding,  are  likewise  curable  by 
the  lapse  of  five  years.  The  prescription  of  that  term  is  productive  of 
a  like  eflfect  and  is  equivalent  to  such  judgment  in  its  operation.  R.  S. 
33>2,  2376  ;  32  A.  914 ;  33  A.  673,  1043,  1175  ;  99  U.  S.  482. 

The  sale  in  the  tax  case  was  by  the  sheriff,  under  a  w^rit  from  a  com- 
petent court.  The  deed  was  recorded  in  the  conveyance  office  on 
December  22,  1860,  This  suit  was  brought  on  January  30,  1874.  The 
acquired  prescription  enures  to  the  benefit  of  all  concerned. 

The  defendant  and  his  warrantors  have  exhibited  just  and  translative 
titles,  supported  by  the  valid  judgment  of  a  competent  tribunal,  on 
writ  duly  issued  and  executed,  a  sheriflTs  deed  in  proper  form,  regularly 
and  seasonably  recorded.  They  are  entitled  to  the  protection  of  the 
law.  2  A.  509;  3  A.  8;  8  A.  138  ;  9  A.  552,  13  A.  450j  6  N.  S.  462  j  4 
La.  121 ;  16  La.  433,  442. 

Under  Articles  'U7S  to  3436,  R.  C.  C,  the  prescription  of  ten  years  is 
fully  sustained. 

It  is  ordered  that  the  judgment  appealed  fi'om,  be  affirmed  with 
costs. 

Rehearing  refused. 


No.  7417. 
Levi  A.  Levy,  Jr.  vs.  M.  Schwartz  &  Bro.  and  \Vm.  Goldixg, 

The  constroctioD  upon  plaintiff's  premises  and  delivery  to  him  of  a  cotton  press  constructed 
unskilfully  and  not  in  accordance  vith  the  contract,  was  an  active  violation  of  the  con- 
tract, which  ipso  /a4ito  placed  defendants  in  default,  without  the  necessity  of  any  formal 
putting  in  mora. 

The  press  being  erected  upon  brick  foundations  on  the  premises  of  plaintiff,  the  taking  pos- 
aeasion  and  making  use  of  the  same  by  him,  was  no  waiver  of  the  claim  for  damages. 

APPEAL  from  the  Fifth  Distiict  Court  for  the  Parish  of  Orleans. 
Bof/ers,  J. 
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Henry  B.  Kelly j  for  Plaintiff  and  Appellee  : 

1.  Where  the  vioUtioD  of  a  contract  is  active  or  positive,  no  putting  in  default  is  requisite  as 
a  condition  precedent  to  the  recovery  of  damagi^s  for  the  breach  of  oontract.  Erwin  vs. 
Fen  wick,  6  N.  S.  233;  Haughery  vs  Thlberg,  34  An.  442;  Taylor  vs.  Chase,  18  L  90; 
Davis  vs.  Glenn,  3  An.  444;  Leeds  vs.  Fassman,  17  An.  32;  Conery  vs  Noyea,  17  An.  301. 

2.  Where  a  party  to  a  oontract  performs  his  part  of  it  unskilfully  and  in  such  manner  as  to 
cause  damage  to  the  other  party,  this  is  an  active  violation  of  the  contract,  and  no  putting 
in  nu/ra  Is  necessary  as  a  condition  precedent  to  the  recovery  of  damages  by  the  party  in* 
Jured.  Conery  vs.  Noyes,  17  An.  801 ;  Lobdell  vs.  Parker,  3  L.  331 ;  Martin  vs.  Pollard,  9 
L.  174 ;  Overton  vs.  Simon,  10  An.  170 ;  Miller  vs.  Stewart,  IS  An.  370 ;  Kioholson  vs. 
Besobry,  14  An.  81. 

3.  When  a  mechanic  undertakes  to  make  and  deliver  a  piece  of  machinery,  and  actually 
does  deliver  the  machinery,  but  in  a  defective  condition,  he  will  be  considered  in  default 
from  the  time  of  the  delivery  of  the  defective  work,  and  will  be  held  responsible  for  saeh 
direct  damages  as  the  other  party  may  have  suffered  ttom  the  delay  caused  by  the  de- 
fective work.  Cable  vs.  Leeds,  0  An.  293 ;  Bill  vs.  Penny,  15  An.  313 ;  l^icholson  vs. 
Desobry,  14  An.  81 ;  Merlin,  Peine  ContraehuXU,  §in.  No.  3. 

4.  The  fact  that  the  party  to  whom  the  defective  machinery  is  delivered  makes  nee  of  it  after 
delivery  as  its  defective  condition  admits  of,  does  not  release  the  other  part}',  or  his  war- 
rantors, flrom  liabUty  for  damages  for  defective  performance ;  nor  does  a  subsequent 
acceptance  of  the  machinery,  as  complete  after  fbrther  work  has  been  done  upon  it  release 

.  the  party  in  default  or  his  warrantors  fixxm  liability  for  dHmages  for  defective  and  dilatory 
performance  of  his  contract.  Reglna  vs.  Bmdlangh,  38  Law  Times,  K.  8.  llfl ;  Mtndell 
vs.  Steel,  8  Mees  and  W.  858 ;  Munro  vs.  Blunt  8  Ellis  and  Blackburn,  749 ;  Wenahnrst 
vs.  Deely,  8  Manning,  Granger  Sc  Scott,  253 ;  Beed  vs.  Board  of  Sdncatiun,  4  Abbott,  N. 
Y.  (5  U.  S.  Dig.  187,  No.  187) ;  Esert  vs.  White,  10  Bush.  (N.  Y.)  168:  Smith  vs.  Coe, 
Bilt  (N.  Y.)  365;  Tucker  vs.  Williams,  ib.  502;  Hill  vs.  School  Dist.  No.  3,  17  Maine, 
316 ;  Dermott  vs.  Jones,  2  Wall.  1 ;  Railroad  Co.  vs.  Smith.  31  Wall.  350 ;  Grimm  vs. 
Gamaohe,  35  Mo.  43 ;  Stewart  vs.  Fulton,  31  Mo.  59 ;  Smith  vs.  Brady,  17  N.  Y.  173. 

5.  Where  there  is  a  stipulation  in  the  contract  that  the  work  Id  to  be  done  by  one  party  to 
the  "entire  aatisfiiction  of  the  other,"  the  latter  is  constituted  by  the  act  of  the  parties 
the  judge  and  arbiter  of  the  sufficiency  or  insufficiency  of  the  performance;  and  no 
receiving  of  the  work,  except  as  work  which  has  been  done  to  the  entire  satisfiaction  of 
tiie  party  so  constituted  arbiter  and  judge  of  the  sufficiency  or  insufficiency  of  the  pet^ 
formance,  will  preclude  the  latter  ttom  recovering  daniajcos  for  defective  peiformance. 
Beqjamin  on  Sales,  §§  139, 140 ;  Hardman  vs.  Bellhouse,  9  Mees.  &,  Welb.:  Gray  vs  R.  R. 
Co.  11  Hun.  (N.  Y.);  McCarren  vs.  McNulty,  7  Gray,  139 ;  Findley  vs  Breedlove,  4  N.  8. 
105 ;  Conery  vs.  Noyes,  17  An.  303. 

6.  A  paity  permitting  the  completion  of  the  performance  of  a  oontract,  after  the  time  for 
the  i>erfoTmance  has  expired  does  not  theieby  forfeit  his  right  to  damages  fur  the  breach 
of  the  contract  as  to  time.  Buff  vs.  Bnnaldo.  55  N.  Y.  664 ;  Barber  vs.  Rose,  5  HilU  (N. 
Y.)  76 ;  15  Johnson.  (N.  Y.)  250 ;  13  Barbour,  (N.  Y.)  336 ;  6  Harris  and  Johnson,  (Md  )  38* 

7.  Parties  to  suit  cannot  claim  that  the  debt  sued  ibr  has  been  remitted,  except  where  the 
remissiun  of  the  debt  has  been  specially  pleaded.  N.  O.  Gas  Light  Co.  vs.  Hudson,  5  R. 
487 ;  Biudworth  vs.  Hunter,  9  R  371. 

8.  A  stipulation  in  a  contract  that  a  party  thereto  may  retain  out  of  nonnys  agreed  to  be 
paid  to  the  other  party  damages  exigible  for  defective  or  dilatory  performance,  is  a  stipu- 
lation exclusively  for  the  benefit  of  the  party  in  whose  favor  it  is  made ;  and  which  he 
can  waive  without  pr^ndice  to  his  right  to  sue  for  and  recover  damages  as  stipulated  in 
the  conti«ct.  Beqjamin  vs.  HUliard,  33  How.  168 ;  Everett  vs.  Gray,  1  Mass.  102 ;  Bret- 
ton  vs.  Turner,  6  N.  H.  481 ;  Smedes  vs.  Ford,  1  Ellis  and  EUls,  60S ;  Duckworth  vs. 
Allison,  1  Mees.  &  Welb.  413 ;  Riggs  vs.  BtUrbridge,  15  Mees.  &  Welb.;  Bigg  vs.  Robert 
3  Carr.  and  Payne,  40,  (14  E.  C.  L.  R.  303);  1  Kent's  Comm.  545 ;  Lane  vs.  Cotton,  18 
Mod.  483 ;  Hadley  vs.  Baxendale,  9  Exch  341 ;  C.  C.  3130,  (3126)  3199 ;  Tuullier.  LI  v.  IfL 
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Tit  in.  des  Contnta,  No.  335;  Demolombe,  Coun  de  Code  Kap.,  liv.  III.  et  lY.  Ch.  Y. 
Nm.  441,  446  370 ;  Larombiere.  Tol.  IH.  p.  566 ;  Gilbert.,  Codes  Ann.  1S83,  lSt<3 ;  No.  2 ; 
MonWn  T8.  Foble,  1  An.  193;  Sacceaaion  of  Rivet,  5  An.  145;  Baoh  vs.  Cohen,  3  An.  103 ; 
Treaca  va.  Maddox,  1  Ann.  308 ;  S9  An.  958 ;  19  An.  218 ;  Shute  va.  Hamilton,  3  Daly  (N. 
Y.)  468;  3  U.  S.  Big.,  N.  S.,  p  147,  No.  8;  Tbompaon  vs.  Alliaon,  88  An.  733 ;  C.  C.  8185. 

Chtu,  8,  Biee,  for  Defendants : 

1.    The  prayer  of  the  petition  detenninea  the  character  of  the  anit 

3.  Failare  to  complete  and  deliver  a  piece  of  work  within  the  atipnlated  term,  is  bat  a 
poMtve  brearh  of  the  contract.    Art.  C.  C  1931 ;  and  anthoritiea  under  No  3,  below. 

3.  Damagea  for  the  paaaive  breach  of  a  contract  are  doe  only  ftom  the  time  of  putting  the 
party  in  default,  in  the  nuinner  provided  by  law ;  and  no  evidence  aa  to  anch  putting  in 
default  ia  admlaaible  nnleaa  properly  pleaded.  Arte.  C.  C.  1933,  21S6,  1911;  6  N.  S.  889; 
3  An.  444;  OKob.  450;  16  An.  390;  17  i^n  33;  5L*.5;  115  Bob.  500,  501 ;  7La.l93;  1  La. 
96;  13  La.  339;  9  Bob.  500;  3  An.  808;  11  An.  300;  15  An.  113;  14  La.  81 ;  10  Bob.  536; 
6  N.  R.  684  ;  3  Bob.  403. 

4.  The  exception  of  no  cause  of  action  and  the  objectiona  to  the  admiaaion  of  any  evidence, 
except  as  to  the  breaking  of  the  platen  on  November  13, 1877,  ahould  have  been  main- 
tained.   See  anthoritiea  under  No.  3,  above. 

5.  Evidence  of  active  breachea  of  a  contract  ia  not  relevant  or  proper  in  a  auit  for  damagea, 
baaed  on  the  pa§nve  breach  alone  of  auoh  contract. 

6.  AU^^ationa  of  non-delivery  are  totally  inconsistent  with  allegationa  of  ddieery  of  defect- 
ive work.    Soch  allegationa  materially  deatroy  each  other. 

7.  It  would  be  unreasonable  and  unconacicmable  for  a  party  to  retain  the  poaaesaion  a^^d 
nse  of,  for  the  sake  of  making  and  actually  making  large  profits  from  the  nse  of,  a  work, 
and  to  recover  damages  growing  out  of  the  delay  in  completing  such  work,  which  com- 
pletion such  use  and  poaaeaaion  alone  has  prevented.    34  An.  443;  36  An.  78. 


The  opinion  of  the  Court  was  delivered  by 

F£NN£R,  J.  This  action  is  based  npon  a  contract  entered  into 
between  plaintiff  and  defendants,  on  Augast  26th,  1876,  the  essential 
terms  and  conditions  of  which  are  the  following : 

The  defendants  bound  and  obligated  themselves  to  build  and  erect, 
on  brick  foundations,  for  plaintiff,  in  the  main  yard  of  the  Natchez 
Cotton  Press,  in  this  city,  a  73  inch  cylinder  "  Tyler  Pr^ss,"  according 
to  certain  specifications,  and  of  certain  quality  of  materials  and  work- 
manship, named  in  the  contract,  the  same  to  be  constructed  '^  to  the 
entire  satisfaction  of  said  Levi  A.  Levy,  Jr.^"  and  to  be  so  completed 
and  finished,  and  in  good  running  order  and  ready  to  be  delivered  to 
said  Levy,  on  or  before  the  11th  of  October,  1876  j  in  default  whereof, 
it  was  stipulated,  that  the  defendants  should  forfeit  and  pay  to  Levy, 
^'  fifty  dollars  per  day  for  each  and  every  day  that  the  said  press  and 
appurtenances  shall  remain  unfinished  and  undelivered,  which  sum  he 
shall  be  allowed  to  retain  as  liquidated  damages  out  of  any  moneys 
that  may  be  due  or  owing  by  him,  for  or  on  account  of  this  contract." 

It  cannot,  as  we  conceive,  admit  of  dispute,  that  under  a  proper  con- 
struction of  this  contract,  the  obligation  of  defendants  was  to  construct 
and  have  ready  to  be  delivered  at  the  date  stipulated,  not  simply  a 


212  SUPREME  COURT  OF  LOUISIANA, 


Levy  vp.  Scliwartx  &  Bi-o. 


press,  uot  any  press,  but  a  press  constructed  according  to  the  tx*rms  of 
tlie  contract,  and  to  tbe  satisfaction  of  plaintiff  j  and  that  the  delay,  for 
wliich  damages  were  stipulated,  might  have  resulted,  not  only  from  the 
total  inexecution  of  the  contract,  by  failure  to  construct  or  complete, 
within  the  term  any  press  what<iver,  but  equally  from  a  partial  inex- 
ecution, by  constructing  and  delivering  a  press  which  did  not  comply 
with  the  contract. 

The  original  petition  of  plaintiff  set  forth  the  provisions  of  the  con- 
tract, and  simply  aveiTed,  ^*  that  the  defendants  herein  failed  to  comply' 
with  the  tenns  and  conditions  of  their  contract,  in  this :  that  they  failed 
to  deliver  the  press  completed,  on  the  date  fixed  by  said  contract;  that 
he  did  not  receive  or  accept  said  press  on  said  day  ;  that  said  press  was 
delivered  and  accepted  by  him,  as  finished  and  completed,  only  on  the 
6th  of  July,  1877 ;  and  that  the  negligence  and  delay  of  defendants  in 
comphjing  with  the  tenns  and  conditions  of  their  contract,  has  caused 
petitioner  damage  to  an  amount  equal  to,  if  uot  exceeding,  that  fixed 
by  the  contract ; "  and  he  claims  the  stipulated  damages  for  the  whole 
tenn,  from  October  11th,  1876,  to  July  6th,  1877.  It  is  manifest  that 
tlie  terms  of  this  petition  are  broad  enough  to  cover  delay  caused  either 
by  non-ex€*cution,  or  by  defective  and  imperfect  execution  of  the  work ; 
and,  while  objectionably  vague,  it  strongly  suggests  that  the  com- 
plaint is  levelled  at  the  delay  from  the  latter  cause. 

We  therefore  think  there  was  no  inconsistency  or  change  of  cause  of 
action  in  the  supplemental  petition,  wherein  jilain tiff  alleges,  substan- 
tially, that  defendants  did  construct  and  present  for  delivery,  a  press, 
claimed  by  defendants  to  be  such  as  was  required  by  the  contract, 
which,  under  the  exigencies  of  his  business,  he  took  charge  of  and 
attempted  to  operate,  under  the  supervision  and  with  the  assistance  of 
defendants,  but  which  he  uc^ver  accepted  as  satisfactory,  or  as  in  com- 
]>Uance  with  the  contract,  until  July  6th,  1877.  He  avers  sundry  im- 
perfections and  defects  of  workmanship  and  material,  in  violation  of 
the  contract  j  that  the  press  worked  imperfectly  and  unsatisfactorily : 
that  it  freciuently  broke  dow^l  and  required  repairs,  during  the  per- 
formance of  which  its  operation  was  often  entirely  suspended  for  con- 
siderable periods. 

This  state  of  affairs  continued  until  June,  1877,  when,  after  numer- 
ous repairs  had  been  made  by  defendants,  the  question  as  to  whether 
the  press  was  then  in  acceptahle  condition  was,  by  agreement  of  parties, 
referred  to  Mr.  Til  ton,  as  exi)ert  and  arbitrator,  who  report-ed,  recom- 
mending certain  alterations  in,  and  additions  to,  the  press,  which 
when  done,  "  would,  in  his  opinion,  put  the  press  in  acceptable 
condition." 

Whereupon,  defendants  executed  the  required  work,  and  on  the  6th 


NEW  ORLEANS,  MARCH,  1882.  213 

Levy  V8  Fcbwartz  &  Bio.. 

<lay  of  July,  1877,  the  press  was,  for  the  first  time,  accepted  by  plaintiff 
as  satisfactory,  and  in  compliance  ^Nith  the  contract. 

The  sui)plemental  petition  sets  forth,  with  great  particularity,  the 
various  defects  in  the  construction  of  the  press,  and  the  various  acci- 
dents, imperfection's  and  detentions  resulting  therefrom,  and  alleged 
numerous  items  of  actual  and  special  damages  resulting  to  him,  far 
exceeding  in  amount  the  stipulated  damages  for  the  entire  term ;  but  it 
renewed  the  prayer  of  the  original  petition,  which  was  for  the  stipu- 
lated damages  only.  These  allegations  were  entirely  appropriate  to 
the  relief,  as  conducive  to  the  allowance  of  the  entire  penalty,  under 
the  discretion  vested  in  the  Judge  by  Article  2127,  C,  C,  which  x)ro* 
vides,  that  **  the  penalty  may  be  modified  by  the  Judge,  when  the 
principal  obligation  has  been  partly  executed."  The  excei)tion  to  the 
«upplementiil  petition,  on  the  ground  of  inconsistency  and  change  of 
original  cause  of  action,  was,  therefore,  properly  overruled. 

The  defendant^*,  however,  object  to  the  maintenance  of  the  action, 
on  the  ground  that  there  was  neither  allegation  nor  proof  that  defend- 
ants had  been  put  in  default,  both  of  which,  they  contend,  are  essential 
in  such  a  suit.. 

The  contract  sued  on  is  an  obligation  with  a  penal  clause,  the  lattet 
being  "a  secondary  obligation  entered  into  for  the  purpose  of  enforcing 
the  performance  of  the  primary  obligation,^'    C,  C,  2117. 

*'  The  penal  clause  is  the  compensation  for  the  damages  which  the 
creditor  suvstaius  by  the  non-execution  of  the  principal  obligation." 

\^»     K-a    m\  <S««X 

**  Whether  the  principal  obligation  contain,  or  do  not  contain,  a  term 
in  which  it  is  to  be  fulfilled,  the  penalty  is  forfeited  only  when  he  who 
has  obligated  himself    •     •     is  in  default." 

Under  these  textual  provisions,  in  actions  to  enforce  penal  clauses, 
two  inquiries  must  be  made,  viz:  1.  Has  the  obligor  failed  to  perform 
the  primary  or  principal  obligation  ?    2.  Is  he  in  default  f 

As  to  the  first  question,  if  the  evidence  otherwise  left  it  in  doubt, 
which  it  does  not,  the  agreement  to  arbitrate  the  report  of  the  arbitra- 
tor selected  jointly  by  plaintiff  and  defendants,  and  the  action  had  On 
his  report  would  conclusively  settle  it.  They  establish  beyond  ques- 
tion, that  up  to  that  time,  the  press  had  not  been  accepted  by  plain- 
tiff, and  was  not  "  in  acceptable  condition,"  according  to  th^  require- 
ments of  the  contract. 

As  to  the  second  question,  we  consider  that  the  construction  upon 
plaintiff^s  premises  and  delivery  to  him  of  a  press  constructed  unskil- 
fully and  not  in  accordance  with  the  contract,  was  an  active  violation 
of  the  contract,  which  ipso  facto  placed  defendants  in  default,  without 
the  necessity  df  any  foiinal  i>uttin*g  in  mora. 
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Such  haft  been  the  unifonii  jmispinidence  of  this  Court,  notwith- 
standing the  broad  terms  of  Art.  1931,  C.  C.  Lobdell  vs.  Parker,  3  La. 
a31 ;  Martin  vs.  Pollard,  9  La.  174  j  Cable  vs.  Leeds,  6  A.  293  j  Nichol- 
son vs.  Desobry,  14  A.  81  j  Hill  vs.  Penny,  15  A.  212. 

It  is  a  mere  play  upon  words  to  say  that  in  an  aciion  for  delay  in 
delivery,  plaintijQT  claims  damages  for  delivery  of  imperfect  and  insuffi- 
cient work.  Properly  speaking,  it  is  not  a  question  of  delivery,  it  is  a 
question  of  performance  of  the  primary  obligation,  for  the  enforcement 
of  which  the  penal  clause  was  provided.  The  delivery  of  an  imperfect 
press,  not  conforming  to  the  contract  requirements,  was  not  the  delivery 
contemplated  by  the  contract ;  was  not  a  performance  of  the  contnict ; 
was,  on  the  contrary,  an  active  violation  of  the  contract,  and  did  not 
prevent  the  running  of  the  delay  and  the  accruing  of  the  penalty — 
subject  to  equitable  abatement  under  C.  C.  2127,  in  consideration  of 
advantages  which  the  plaintiff  might  have  derived  from  the  partial 
execution. 

Another  objection  to  plaiutiff^s  recovery,  urged  on  the  oral  argiuueut 
of  defendant's  counsel,  though  uot  insisted  on  in  his  biief,  is  this  :  that 
by  taking  possession,  and  making  use  of  the  press  as  constructed,  and 
by  subsequent  acceptance  of  the  same  after  further  work  done  upon  it, 
and  by  paying  the  entire  contract  price  without  deducting  the  damages 
now  claimed — ^plaintiff  waived  and  remitted  his  right  to  such  damages. 
As  to  the  taking  possession  and  use  of  the  defective  press,  it  is  to  be 
considered  that  it  was  erected  upon  brick  foundations  on  the  premises 
of  plaintiff,  and  is,  therefore,  subject  to  the  same  principles  which  are 
applicable  to  defective  buildings  on  a  man^s  land,  or  defective  repairs 
on  his  house,  or  defective  ploughing  in  his  field,  or  defective  engines 
and  boilers  put  in  his  ship.    In  such  cases  a  man  is  put  in  possession 
by  the  very  construction  of  the  work  on  his  premises,  as  a  concomitant 
of  his  possession  of  the  premises  themselves,  and  he  has  the  right  to 
make  such  use  of  it  as  its  defective  condition  will  admit  of,  without 
thereby  waiving  his  right  to  damages.    Smith  vs.  Brady,  17  N.  Y.  173 ; 
Munroe  vs.  Blunt,  8  Ell.  and  Black,  749 ;  Wenhurst  vs.  Deely,  2  Man. 
G.  and  Scott,  253  j    Railroad  Co.  vs.  Smith,  21  Wall.  250 }  Stewart  vs. 
Fulton,  31  Mo.  59)  Findley  vs.  Breedlove,  4  N.  S.  105  j  Conery  vs.  Noyes, 
17  A.  203. 

Principles  differing  to  some  extent  might  apply  to  the  case  of  inde- 
pendent chattels,  such  as  a  piece  of  ftimiture  or  a  carriage,  constructed 
under  contract,  as  to  which  the  party  would  have  a  clear  and  conven- 
ient option  of  taking  or  leaving. 

As  to  payment  of  the  price  without  retaining  therefrom  tlie  damages 
as  authorized  by  the  stipulation  in  the  contract,  it  is  held  by  high 
authoritieB  that  such  a  stipulation  is  one  exclusively  for  the  benefit  of 
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tlie  party,  which  he  can  waive  without  prejudice  to  hia  right  to  recover 
dnniflges  in  a  separate  action.  Duckworth  vs,  Allison,  1  Mees  and  W. 
412  ;  Riggs  vs.  Burbridge,  15  id.  j  Smeed  vs.  Ford,  1  Ell.  and  Ell.  602  j 
Henjaniin  vs.  Milliard,  23  How.  162. 

Such  settlement  may  afford  some  evidence  of  waiver  or  remissioo, 
l>ut  certainly  not  by  itself  sufficient.  Remission  is  in  the  nature  of  a 
donation,  a  gratuitous  abandonment  of  a  right,  not  to  be  inferred  except 
from  acts  clearly  inconsistent  with  any  other  hypothesis.  In  this  case^ 
we  consider  that  the  receipts  taken  by  the  plaintiff,  contain  in  them- 
selves, clear  evidence  that  he  did  not  intend  to  abandon  his  right  to 
damages.  They  contain  language  carefully  excluding  the  idea  that  he 
intended  by  the  payment  to  admit  this  completion  of  the  work  or  to 
exonerate  the  defendant's  from  their  obligations  under  the  contract. 

After  careful  scrutiny  of  the  evidence,  we  are  unable  to  satisfj'  our- 
selves that  the  judge  erred  in  his  computation  of  the  amount  of  time 
lost  by  plaintiff  in  the  working  of  the  press,  by  reason  of  its  defective 
construction,  or  in  the  abatement  of  the  penalty  which  he  allowed 
defendants  on  account  of  the  benefits  derived  by  plaintiff  from  its 
partial  execution.  Nor  do  we  think  he  en-ed  in  charging  Schwartz  & 
Bro.  with  the  amount  paid  to  their  co-defendant,  Golding,  for  the  repairs 
made  by  the  latter  within  one  year  from  the  date  of  the  final  acceptance 
of  the  press. 

On  July  6th,  1877,  when  the  acceptance  and  final  payment  t<ook  place, 
a  document  was  drawn  declaring  that  the  defendants  ''  do  hold  them-  ^ 
selves  responsible  for  all  repairs  and  breakages  for  the  next  twelve 
months,  provided  such  repairs  or  breakages  are  not  owing  to  the  negli^ 
gence  or  fault  of  the  party  of  the  second  part,  as  per  tepms.  of 
eontract.''  .   . 

This  was  signed  by  M,  Schwartz  &  Bro.,  to  whom  the  money  had 
lioen  pai^d,  and  who  promised  and  bound  themselves  to  procure  the 
signature  of  Golding,  which  they  neglected  to  do.  As  to  Schwartz  &l 
Bro.,  certainly  this  agreement  must  be  considered  as  if  signed  by  Gold- 
ing. Subsequently,  and  within  the  year,  the  centre  piece  of  the  "lower 
platen"  of  the  press  broke.  Mr.  Golding  was  immediately  notified  and 
called  on  to  repair  it.  He  made  a  new  piece  and  sent  it  to  the  press, 
but  refused  to  deliver  it  unless  plaintiff  paid  for  it,  which  plaintiff  did, 
under  protest,  and  under  the  compulsion  resulting  from  the  necessities 
of  his  business,  which  could  not  brook  delay.  There  is  no  buggestion 
of  any  negligence  fault  on  the  part  of  the  plaintiff,  and  we  think  the  evi- . 
dence  sufficiently  establishes  that  the  breakage  was  such  as  defendants 
were  bound  to  repair.  Golding  was  the  proper  person  to  call  on  for  the 
repair,  because  he  was  the  one  of  defendants  who  had  a  foundry,  who 
built  the  pre«8,  and  was  in  condition  to  do  the  work.    There  is  no  merit 
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in  the  defense  of  Schwartz  &  Bro.  that  they  were  not  personally  notified, 
Tlie  notice  to  their  co-defendant  and  the  doing  of  the  work  by  hini^wat* 
»af!icieut.  Both  defendants  were  bound  to  bear  the  expense  of  the 
repair  and  must  refund  tlie  sum  which  plaintiff  lias  paid  therefor. 

Judgment  affirmed  at  appellant's  cost. 

Rehearing  refused » 


No,  8416. 
The  State  of  Louisiana  vs.  Simon  Dilworth, 

The  affidavit  of  counsel  appended  to  the  Transcript  in  this  case^ 
cannot  receive  consideration  and  cannot  be  regarded  as  part  of  the 
record,  subject  to  review  by  this  Court. 

An  indictment  for  larceny  is  valid  thougli  it  does  not  say  grand  or 
petit  larceny,  inasmuch  as  the  value  of  the  object  stolen  is  stated.  2S 
An.  315,  24 ;  31  An.  61. 

In  the  absence  of  specific  objection  and  affirmative  jn^pof  to  the  con- 
trary, it  will  be  presumed  that  the  grand  jury  was  legally  organized. 
30  An.  885  J  31  An.  380,  91,  368,  378. 

The  Court  a  qua  had  the  power  to  correct  a  clerical  error  in  its 
Minutes  during  the  term. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  Parish  of  Rapides* 
JBarbinf  J. 


J.  Os  Egauy  Attorney  General,  for  the  State,  Appelleer 
W,  TT.  Whitthigtonf  for  the  Appellant. 
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No.  8072. 
Succession  of  Daniel  Edwards. 

On  HomoN  tx)  DniiiBa. 

If,  as  alleged  by  Appellee,  the  Transcript  yrns  made  by  tbe  ex-clerk  of  tbe  coctrt  a  qwi 
and  certified  to  by  him  under  a  false  date,  at  a  time  when  he  was  fwMtus  officio,  the  fanlt 
not  being  charged  to  the  Appellant,  cannot  affect  him.  No  ex  parte  evidence,  in  the 
shape  of  affidavits,  is  admissible  to  prove  the  averred  fakity. 

It  is  settled  beyond  contestation,  that  a  bond  for  costs  is  sufficient  for  a  snspensive  appeal  to 
prevent  the  distribution  of  the  f  onds  of  an  estate. 

The-  Opposition  to  the  Executor's  Account  having  been  made  by  the  Appellant,  as  nataral 
tntor  of  his  daughter,  Segina  Ann  Kelson,  tbe  appeal  taken  by  him  aa  "tutor"  wiU 
■tand. 
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The  office  of  the  Judge  ad  hoc  doea  not  teitoiuate  with  the  judgment  rendered  by  him.     He 
lias  poorer  to  grant  an  appeal  therefrom. 


Ok  Ruijc  to  Rrckivk  Evidenck. 

After  a  motion  to  diamiAS  the  appeal  has  been  overruled,  the  Appellee  cannot  be  permitted  to 
proceed  by  i-ule  on  Appellant  to  show  cause  why  oeitain  evidence  ehould  not  be  received 
and,  ultimately,  why  the  appeal  should  aot  be  dismissed.  All  the  grounds  of  dismissal 
abould  be  urged  in  the  original  motion. 


Oar  PiTmox  fob  a  Bkhrabino. 

It  is  only  where  definitive  judgments  are  rendered  by  this  Court,  that  applications  for  a 
rehearing  can  be  made  and  entertained :  not  when  the  decree  is  only  an  interlocutory 
order. 


O'X  THE  Msuns. 

Wlien  one  of  two  Executors  is  not  entitled  to  his  commission,  becaude  he  is  a  legatee,  the 
other  Executor  should  only  receive  the  ont-halfof  the  two  and  a  half  percent,  commission. 

An  Executor  is  entitled  to  his  commissiou  upon  the  whole  amount  of  the  property  administered 
by  him. 

Article  8S78  of  the  Civil  Code,  which  requires  that  the  acknowledgment  of  the  debt  of  a 
deceased  peison  should,  in  order  to  iotermpt  prescription,  be  proved  by  written  evidence, 
signed  by  the  debtor,  or  by  his  specially  authorized  agent,  does  not  require  that  the 
proof  of  the  special  authority  should  be  also  in  writing.  Such  authority  may  be  shown 
by  verbal  evidence. 

APPEAL  from  the  Second  District  Court  for  the  Parish  of  Orleans. 
Tuliyj  Judge  ad  hoc. 


W.  E.  Murphy  and  J.  X.  Tissotj  for  the  Executors,  Appellees. 

•  ^^ 

W.  8.  Benedict,  E,  D.  Saunders  and  Leovy  &  Kruttschnittf  J.  P,  Ear- 

nor,  and  A,  J,  Villere,  for  Opponents,  Appellees. 
F,  W,  Baker,  for  Nelson,  Opponent  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Berml'dez,  C.  J.  The  executors  of  the  deceased  and  one  of  the 
creditors  of  his  estate,  claim  that  the  suspensive  appeal  taken  by  '^  John 
Nelson,  tutor,"  irom  the  judgment  on  his  opposition  to  their  account, 
should  be  dismissed  for  the  following  reasons,  viz : 

1.  The  certificate  appended  to  the  transcript,  is  informal,  incomplete 
and  untrue.  The  transcript  was  not  made  by  the  Clerk  of  the  Second 
District  Court,  before  the  31st  of  July,  1880,  or  at  any  other  time,  but 
was  begun  prior  to  and  completed  after  that  date,  by  some  other  per- 
son. The  certificate  thereto,  purporting  to  have  been  signed  on  that 
day,  was  not  then  signed  by  **  John  Herbert,''''  who  was,  up  to  then,  the 
clerk  of  said  coui't,  but  was  signed  by  him,  in  that  capacity,  long  after 
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that  day,  aB  though  he  was  still  the  clerk  of  said  court,  whicli  he  then 
was  not,  said  court  having,  witli  its  clerk,  passed  out  of  existence  on 
the  first  Monday  of  August,  1880.  There  was  no  one,  after  this  date, 
authorized  to  sign  such  certificate,  except  the  clerk  of  the  Civil  District 
Court  for  the  Parish  of  Orleans,  which  had  superseded  the  Second 
District  Court,  and  who  was  the  successor  of  said  Herbert,  and  the  said 
clerk  did  not  so  sign  said  certificate. 

2.  The  transcript,  so  made,  is  contrary  to  law  and  to  the  rules  of 
this  Court,  and  offers  no  guarantee  of  the  truthfulness,  or  con*ectne*8 
of  the  same,  and  on  which  it  would  be  dangerous  for  appellees  to  go  t<i 
trial. 

3.  A  suspensive  appeal  does  not  lie  on  the  issue  presented  by  apx>el- 
lant's  opposition,  to  prevent  the  distribution  of  the  funds  of  the  estate, 
on  a  bond  for  $150. 

4.  Appellant  does  not  show  in  what  representative  capacit^^  ho 
appeals,  and  has  not  appealed  individually. 

5.  The  Judge  ad  hoc,  acting  in  plac^  of  the  Judge  of  the  Second 
District  Court,  recused,  was  without  power  to  gnmt  an  appeal,  his 
mission  ha\'ing  expired  with  the  rendering  of  the  judgment. 

On  the  ^r»f  ground  :  Affidavits  are  offered  to  show  the  fact  of  the 
signing  after  the  31st  of  July,  1880,  by  "Jb/i«  Herbert,  Clerk,''''  of  the 
Second  District  Court*,  of  the  certificat'O  at  the  end  of  the  transcript. 

There  is  no  averment  in  the  motion  to  dismiss  charging  the  api^ellant 
with  a  knowledge  of  the  irregular  signature  preferred.  From  what 
appears,  the  appellant  is  perfectly  ignorant  of  the  irregularitj',  and  did 
not  procure  it.  If  it  exists,  it  is  not  imputable  to  him.  We  could  not 
give  effect  to  an  admission  of  the  iiTegularity  by  Herbert  himself,  as  he 
could  not  be  i)erinitted  to  contradict,  under  oatli,  an  att-estation  appa- 
rently made  by  him  in  an  official  cai)acity,  and  act«d  upon  by  an  appel- 
lant, who  had  a  right  to  presume  the  regularity  of  the  certificate,  and 
who  acted  in  good  faith ;  still  less  can  we  entertain  and  give  effect  to 
6x  |)arte  evidence,  which,  if  it  were  admissible  here,  would  be  insufficient 
to  establish  the  charge  legally.  Upon  its  face  the  certificate  is  in  the 
proi)er  form  and  comi)lete,  even  unto  the  seal  of  tlie  court. 

2.  The  transcript,  thus  certified,  and  tlie  certificate  standing, 
appears  to  satisfy  the  requirements  of  the  law.  We  have  not  bt^en  told 
in  what  particulars  it  is  at  variance  with  the  law,  or  the  nilojs  of  this 
Court,  and  may  be  considered  imperfect.  If  it  be  defective  in  not 
including  matters  which  should  have  been  embodied  in  it,  or  in 
embracing  matters  which  should  not  have  been  incorporated  in  it, 
parties  claiming  to  be  aggrieved  are  not  left  without  remedy  before  the 
trial  of  the  case.  If  the  transcript  be  not  deficient,  or  being  so,  the 
deficiencies  can  be  easily  remedied,  we  cannot  see  what  ground  of  com- 


NEW  ORLEANS,  MARCH,  1882.  219 

Socoemion  of  Edwards 

plaint  any  of  the  parties  litigant,  having  iut-erest  adverse  to  that  of  the 
appellant,  may  have  to  ask  that  the  appeal  be  dismissed. 

3.  It  is  settled  beyond  the  possibility  of  a  doubt,  by  a  long  unbroken 
current  of  decisions,  that,  in  a  case  like  this,  a  bond  for  costs  in  the 
amount  fixed  by  the  court  is  sufficient  to  make  the  appeal  sttspenshe,  as 
characterized  by  the  court  when  it  allowed  it.  16  L.  515 ;  10  A.  345 ;  27 
A.  685;  20A.  108  ;  22  A.  178  ;  27  A.  231 ;  28  A.  871 ;  21  A.  43;30  A.  283. 

4.  The  opposition  was  made  by  the  appellant,  as  natural  tutor  of 
Regina  Ann  Nelson,  his  daughter.  An  appeal  taken  by  him,  as  '^  futor,'' 
from  a  judgment  on  that  opposition  and  a  bond  furnished  by  him  in  the 
same  manner,  under  the  order  of  appeal,  without  mention  of  the  name 
of  his  ward,  must  be  viewed  and  treated  as  taken  by  him  as  tutor  by 
nature  of  his  said  minor  child.    No  other  construction  is  possible. 

5.  The  record  does  not  show  that  the  order  of  appeal  was  granted 
by  the  Judge  ad  hoc.  It  may  well  be,  under  the  authority  in  succession 
of  Pinaud,  N.  R.  (0.  B.  46,  fo.  221),  that  the  Judge  of  the  Second  Dis- 
trict Court  should  not  have  recused  himself;  but  if  this  were  the  case, 
then  the  appointment  of  the  Judge  ad  hoc  would  have  been  unauthorized 
and  his  judgment  would  be  a  nullity;  but  if  the  District  Judge  properly 
recused  himself,  and  if  the  appointment  of  the  Judge  ad  hoc  was  legally 
made,  the  mission  of  the  latter  did  not  terminate  with  the  judgment, 
but  continued  to  the  very  end  of  the  litigation,  mainly  for  the  enforce- 
ment of  the  judgment  when  final  and  executory. 

Whether  granted  by  the  District  Judge,  as  the  movers  contend  it 
should  have  been,  or  by  the  Judge  ad  hoc,  who,  we  think,  had  authority 
to  allow  it,  the  order  of  appeal  must  be  maintained. 

It  may  be  of  some  interest  to  say  that  the  transcript  in  this  case 
covers  7^  pages,  and  that  the  opposition  of  the  tutor  is  to  a  distribu- 
tion of  some  $15,000,  in  which  parties  in  intei*est  might  have  been 
permitted  to  psirticipate,  after  reserving  out  of  the  same  an  amount 
sufficient  to  satisfy  opponent's  claim.    R.  C.  C.  1470. 

The  motions  to  dismiss  are  overruled,  with  cost«. 


On  Rule  to  Receive  Evidence. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Since  the  rendition  of  the  decree  herein,  overrul- 
ing the  motion  to  dismiss  made  in  this  case,  the  movers,  who  are 
creditors,  have  taken  a  rule  on  the  appellant  to  show  cause  why  evi- 
dence should  not  be  received  to  prove  an  averment  in  said  rule,  which 
was  not  incorporated  in  the  motion  to  dismiss,  viz :  *'  that  the  date 
appended  to  the  transcript  was  so  appended  on  the  4th  of  November, 
18J0,  by  John  Herbert,  not  then  clerk  of  any  court,  at  the  request  of 
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appellant,  for  the  benefit  of  appellant,  and  to  the  prejudice  of  appelleeft, 
and  contrary  to  law,"  and  why,  ultimately,  the  iippeal  should  not  be 
dismiflsed.     The  proceeding  is  novel. 

After  a  motion  to  dismiss  has  been  made  and  ovemiled,  it  is  irregu- 
lar for  movers  to  take  a  rule  of  this  description,  to  supply  the  deficien- 
cies of  the  motion  to  dismiss.  Were  such  proceeding  tolerated,  it 
miglit  be  indefinitely  renewed.  Parties  moving  for  the  dismissal  of 
api>eals,  must  allege  all  their  grounds  together  in  the  original  motion. 
Tn  any  event,  the  rule  presents  a  new  matter,  viz :  a  charge  of  delin- 
quency on  the  part  of  the  appellant,  to  whom  no  fault  was  previously 
imputed,  and  comes  forty  days  after  the  filing  of  the  transcript. 

The  complaint  is  that  the  transcript  is  not  projwrly  signed,  not  that 
it  is  incomplete  or  deficient.  In  either  case,  it  would  not  be  a  cause  of 
dismissal  (24  A.  61;  27  A.  473;  28  A.  576)  in  the  absence  of  proper 
seasonable  avennent  by  appellees,  of  defaidt  on  the  part  of  the  appellant. 

The  rule  is  dismissed  with  costs. 


On  Petition  for  a  Rehearing. 

The  opinion  of  the  Court  was  delivered  by 

Bermvdkz,  C.  J.  The  motion  to  dismiss  having  been  oveiruled,  the 
movers,  who  are  the  executors  of  the  deceased,  have  applied  for  a 
rehearing. 

The  decree  complained  of  was  not  a  final  judgment.  It  was  a  mere 
inferlooutory  order,  C.  P.  538,  rendered  on  a  preliminary  matter. 

It  is  only  where  definitive  judgments  are  rendered,  which  dispose  of 
cases  iMjfore  this  Court,  that  applications  for  a  rehearing  can  be  made 
and  entertained.  A /»«/ judgment  is  one  which  decides  all  the  points 
in  controversy  between  the  parties,  and  which  may  have  the  effect  of 
res  adjudicaia. 

Had  the  motion  to  dismiss  prevailed,  the  judginent  sustaining  it 
would  have  been  a  final  judgment,  and  the  appellant  would  have  a  right 
to  petition  for  a  rehearing.     C.  P.  911,  912,  539. 

Application  dismissed. 


On  the  Merits. 

The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  To  the  account  and  tableau  of  distribution,  filed  by  the 
executors  of  Daniel  Edwards,  nnmerous  oppositions  were  filed.  The 
lower  court  which  tried  them,  rendered  judgment  on  the  5th  June, 
1880,  which  was  amended  by  the  same  court  on  21st  June,  1880,  allow- 
ing to  W.  E.  Murphy,  executor,  the  sum  of  $727.15,  as  commissions, 
and  rejecting  and  disallowing  the  claim  of  J.  \V.  Marshall,  co-executor, 
for  commissions,  and  reserving  to  W.  E.  Murphy  his  right  to  claim  his 
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<i*oinniiH.sionA  on  tlio  sum  of  835,000,  now  claimed  in  the  suit  iu  tbe  Third 
District  Court  vs.  J.  D.  Edvvardft ;  reducing  the  item  in  favor  of  J.  L. 
Tis«ot,  Enq.,  for  attorney's  fees,  (as  aHsented  to  by  all  parties  in 
interest)  to  $1500;  reducing  the  it-ems  of  funeral  expenses  from  $265 
to  $200;  recognizing  as  privileged  creditors,  Gauthreaux,  sheriff, 
«nd  Handy,  ex-sheriff,  respectively  for  $13.20  and  $16,80;  and  as 
ordinary  creditors,  John  Nelson,  tutor,  for  $1635.65,  with  legal  interest 
from  1.5th  April,  1878 ;  Eugene  Garreau  for  $322.20,  with  8  per  cent, 
interest  from  22d  April,  1878;  Phillippe  Faivre,  for  $1168.90,  with  8 
l>er  cent,  interest  fi-oni  22d  April,  1878,  and  Alfred  Jacob,  for  $917.15, 
with  8  per  cent*  interest  from  22d  April,  1878 ;  decreeing  that  Albert 
Taylor  be  placed  on  the  tableau  for  the  amount  of  his  two  mortgage 
notes,  to  be  paid  by  preference  out  of  the  proceeds  of  the  property  to 
liim  moitgaged,  say  for  the  sum  of  $11,000,  with  interest  at  8  per  cent, 
per  annum,  from  9th  June,  1878,  together  with  5  per  cent,  attorney's 
fees  thereon,  and  the  further  sum  of  $2.55,  for  premiums  of  insurance 
paid  by  him,  and  ordering  the  tableau,  a«  thus  amended,  to  be 
homologated. 

On  the  trial  of  the  rule  on  motion  for  a  new  trial,  this  judgment  was 
further  amended,  by  decreeing  that  the  interest  on  the  mortgage  debt 
to  Albert  Taylor,  cease  as  of  date  of  sale  of  the  mort.gaged  property, 
viz  :  7th  of  June,  1879 ;  that  the  interest  allowed  in  favor  of  Phillipe 
-Faivre,  Alfred  Jacob,  John  Nelson,  tutor,  and  E.  Garreau,  cease  as 
of  date  Octol)er  8th,  1879,' the  dat-e  of  filing  account ;  ordering  payment 
of  costs  and  expenses  in  completing  act  of  sale  to  All>ert  Taylor ;  costs 
of  clerk  ;  reservation  by  execution  of  $25  for  fiiture  cost*  of  clerk,  and 
810  for  costs  of  writing  of  decree  and  the  payment  of  balance  pro 
rata  to  ordinary  creditors,  and  rejecting  the  item  of  $52,50,  traveling 
expenses  of  Mrs.  Edwards. 

Orders  for  appeals  were  granted  to  Mrs,  Eliza  J.  Nelson,  wife,  etc., 
and  to  John  Nelson,  tutor,  but  an  appeal  was  taken  and  perfected  only 
by  Nelson,  tutor. 

The  oppositions  which  are  now  urged  to  the  accounts  are  as  follows : 

Faivre  and  Jacob  both  oppose  the  claims  of  Albert  Taylor  on  the 
two  mortgage  notes  of  $5500.  They  plead  against  the  notes  the  pre- 
scription of  five  years, 

John  Nelson,  tutor,  opposes  the  item  of  $1735.65,  with  legal  interest 
from  15th  April,  1878,  for  which  he  is  recognized  as  a  creditor  in  the 
account,  and  claims  that  it  should  be  amended  by  recognizing  him  as  a 
creditor  for  $1829.80,  with  5  per  cent,  interest  from  30tli  July,  1878,  to 
8th  October,  1879.  He  also  contends  that  the  executors  should  be  charged 
with  the  rents  of  certain  property  of  the  succession  for  6i  monthS;  at 
$80  per  month. 
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He  also  contends  that  the  executors  are  liable  for  and  should  b.e 
charged  with  two  notes  for  $2500  each,  due  by  J.  D.  Edwards  to  D. 
Edwards ;  also  that  the  executors  should  be  held  liable  for  and  cliarged 
with  the  value  of  certain  household  furniture  and  movables  worth 
$1500}  the  household  fum/iture  and  office  furniture,  $250;  which,  he 
alleges,  belonged  to  Daniel  Edwards,  the  deceased,  although  claimed 
by  and  remaining  in  the  possession  of  his  surviving  widow. 

He  also  opposes  the  allowance  of  Murphy,  executor,  of  $727.15,  and 
alleges  that  it  should  be  reduced  to  the  sum  of  $289.65.  He  finally 
opposes  the  claim  of  Albert  Taylor  on  the  said  mortgage  notes,  and 
holds  that  the  executors  should  be  required  to  account  for  the  entire 
purchase  price  of  the  mortgaged  property  sold  and  purchased  by 
Taylor,  $18,000. 

E.  GaiTeau  opposes  the  allowance  of  executor's  commissions,  and 
claims  that  it  should  be  reduced  to  $289.05,  due  Murphy,  one  of  the 
executors,  who  is  alone  entitled  to  commission.  He  opposes  the  item 
of  $240.15  auctioneer's  charges,  and  insists  that  it  should  be  reduced 
to  the  sum  of  $87. 

He  opposes  the  allowance,  as  expenses  of  last  illness,  amounting  to 
$596,  alleging  that  the  item  of  $231  physicians'  bills,  is  not  privileged , 
because  it  is  not  shown  that  they  were  registered ;  that  the  item  ot 
$182.78,  loaned  to  the  deceased  during  his  last  illness  is  not  a  privilege, 
that  the  railway  fare  from  New  York  to  New  Orleans  of  J.  W.  Marshall 
and  Mrs.  Edwards,  ($105)  is  not  a  proper  charge  against  the  succession 
and  should  be  disallowed  ;  that  the  fare  on  body  of  deceased  from  New 
York  to  New  Orleans,  ($85)  should  be  embraced  in  the  cost  of  funeral 
expenses. 

He  opposes  the  item  for  funerail  expenses  (including  the  last  named 
item  of  $85),  amounting  to  $349.65,  on  the  gi'ound  that,  if  the  plea  of 
prescription  to  the  notes  held  by  Taylor  is  overruled,  the  succession 
will  be  insolvent,  and  this  charge  should  be  reduced  to  $200.  He  also 
opposes  the  claim  of  Albert  T^lylor  on  the  two  mortgage  notes,  urging 
that  they  are  prescribed. 

As  to  the  executor's  commissions,  we  concur  with  the  judge  a  quo  in 
his  disallowance  of  commissions  to  Mr.  Marshall,  one  of  the  executors, 
who  was  also  a  legatee  under  the  last  will  of  the  testator.  He  falls 
directly  under  the  inhibition  contained  in  Art.  1686,  R.  C.  C. :  "Testa- 
mentary executors,  to  whom  the  testator  has  bequeathed  any  legacies 
or  other  gifts  by  his  will,  shall  not  be  entitled  to  any  commission,  unless 
the  testator  has  formally  expressed  the  Intention  that  they  should  have 
the  legacies  over  and  above  their  commission."  In  the  will  of  Daniel 
Edwards,  there  is  no  such  formal  expression  of  intention  by  the  testator 
and  there  is  no  renunciation  by  the  executor  and  legatee.    The  com- 
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iiiirtAioDA  to  which  Mr,  Marshall  would  liave  been  entitled,  but  for  the 
obstacle  mentioned,  accrue  to  the  succession,  and  Mr.  Murphy  is  enti- 
tled only  to  his  half  of  the  2\  j>er  cent,  commission ;  i.  e.,  \\  per  cent. 
We  think  the  executor  should  be  allowed  his  commissions  upon  the 
HUiount  administc^red  upon  by  him.  He  has  waived  and  expressly  dis- 
<'laims  any  right  to  commissions  on  the  property  sold  by  the  sheriff  and 
the  amount  of  the  claim  against  Mar]>hy,  and  the  claim  of  $5000  on  J. 
D.  EdwardK,  for  the  collection  of  which  no  steps  have  been  taken,  say 
$12,000  X  81850  X  $«000  ;  which  leaves  872,022.40,  amount  of  inventory, 
less  848,8.50=858,172.40,  on  which  he  shonid  receive  as  commissions,  at 
li  per  cent,  say  8627.15.  2  R,  445;  12  L.  608 ;  3  R.  283 ;  12  R.  155  ;  7 
A.  475  ;  3  A.  624 ;  12  A.  334. 

The  claim  of  John  Nelson,  tutor,  should  be  increased  fi'om  $1635.65, 
to  the  sum  of  81829.80  with  interest,  as  allow^ed  in  the  judgment 
appealed,  the  costs  incun-ed  in  the  suit  for  the  enforcement  of  the  mort- 
gage in  favor  of  the  minors,  being  a  portion  of  the  real  indebtedness  of 
tlie  succession  in  this  matt<ir. 

We  do  not  think  that  the  executors  are  liable  either  for  the  rents  of 
the  property,  or  for  the  notes  for  82500,  referred  to  in  the  protest  in  the 
invent-ory,  with  which  opponents  seek  to  charge  them,  and  the  reason- 
ing of  tlie  Judge  a  quo  is  satisfactory  to  our  minds  on  these  subjects.  So 
also  as  it^gards  the  alleged  liability  of  the  executors  for  the  furniture. 
Tlie  evidence  in  the  record  satisfies  us  that  it  was  not  the  property  of 
the  deceased,  Daniel  Edwards. 

The  most  important  question  submitted  for  our  decision  in  this  case 
is  the  plea  of  i)rescripti<m,  which  is  opposed  to  the  claim  of  Albert 
Ta^ior  on  the  two  mortgage  notes  of  $5500  each,  dated  on  June  9th, 
1870,  and  maturing  one  year  after  date.  This  question  has  been  very 
earnestly  and  ably  argued  on  both  side^ii,  orally  and  iu  briefs.  The 
lower  court  held  that  presciiptiou  had  not  accrued  on  the  notes,  llie 
circumstances  are  as  follows : 

As  just  stated,  these  notes  matured  one  year  after  date,  including  the 
days  of  grace  allowed,  on  the  12th  June,  1871.  On  the  12th  day  of  June 
in  the  several  years,  1871,  1872,  1873,  on  the  9th  June,  1874,  1875,  the 
following  endorsements  were  made  on  the  notes :  '^  B}^  mutual  consent 
the  payment  of  this  note  is  postponed  to  9-12  June  (1872,)  all  interest 
on  the  same  having  been  settled  up  to  that  date.  (Signed)  Daniel 
Edwards,  per  James  D.  Edwards."  The  endorsements  respectively 
extending  payment  one  year  from  dates  of  endorsements. 

On  July  7th,  1877,  the  following  endorsement  was  made :  "By  mutual 
consent,  the  payment  of  this  note  is  postponed  to  9-12  June,  1878,  all 
interest  being  presently  paid  to  tliat  day."  (Signed)  Daniel  Edwards, 
by  W.  E.  Mui-phy. 
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As  stilted  by  counsel  for  the  opposition :  The  point  at  itssue  i» 
this:  does  the  law,  as  laid  down  in  Art.  2278,  R.  C.  C,  re<iuire  that  tht?> 
authority  of  the  specially  authorized  agent,  mentioned  in  that  Article, 
should  be  proved  by  writt.en  evidence,  or  may  it  be  proved  by  parol  ? 

The  Article  reads  thus:  "  Parol  evidence  shall  not  be  received  to 
prove  any  acknowledgment  or  promise  of  a  party  deceased  to  pay  any 
debt  or  liability,  in  order  to  take  such  debt  or  liability  out  of  prescrip- 
tion, or  to  revive  the  same  after  prescription  has  run  or  been  completed. 
But  in  all  cases  mentioned  in  this  Aiticle,  the  Acknowledgment  or 
promise  to  pay  shall  be  proved  by  written  evidence,  signed  by  the  party 
who  is  alleged  to  have  made  the  acknowledgment  or  promise,  or  by  hi«% 
specially  authorized  agent  or  attorney  in  fact." 

We  have  been  at  great  pains  in  considering  the  retisons  on  which 
opponents  rely  to  sustain  their  plea  of  prescription,  and  cannot  agree 
with  them  in  the  construction  of  the  law  for  which  thev  contend.  Thi- 
law  forbids  proof  by  parol  of  any  acknowledgment  or  promise  of  si 
party  deceased  to  pay  any  debt  or  liability,  in  order  to  take  it  out  of 
prescription  or  to  revive  it  after  prescription  has  accrued,  but  it  con- 
tains a  further  clause  which  exxdicitly  defines  wliat  kind  of  an  acknowl- 
edgment or  promise  shall  be  made  in  order  to  operate  as  an  interi'up- 
tion  or  renunciation,  to- wit :  that  "  such  acknowledgment  or  promise 
to  pay,  shall  be  proved  by  written  evidence,  signed  by  the  party.makiug 
it,  or  by  his  specially  authorised  agent  or  attorney  in  faet,^  This,  to  our 
mind,  is  clear  and  full,  and  contains  no  ambiguity,  is  involved  in  no 
doubt  and  the  intention  and  reaiM>ns  of  the  law-maker  are  distinctly 
set  forth.  In  short,  it  manifestly  required  that  tliese  acts  of  acknowl- 
edgment or  promise  to  pay  should  be  evidenced  by  writing  done  oc 
executed  during  the  lifetime  of  the  party  debtor,  and  this  written 
acknowledgment  shall  be  in  existence,  signed  by  liim  or  his  special 
agent  or  attorney,  prior  to  his  death.  We  are  a^ked  to  add  to  the  law 
an  independent  provision  and  to  eke  ont  the  intention  of  the  law-maker 
by  declaring  that,  where  the  acknowledgment  or  promise  to  pay  is 
written  and  signed  by  one  specially  authorized  for  that  purpose  by  tlw 
deceased  in  his  lifetime,  it  shall  not  be  sufficient,  unless  the  authority 
thus  to  act  shall  have  been  given  in  writing  by  the  deceased.  To  do 
this  would  be  to  assume  legislative  functions,  and,  in  the  a1)sence  of 
ambiguity  of  expression,  not  to  construe  tlie  intention  of  the  legislatui-e, 
not  to  pass  upon  the  latent  meaning  on  account  of  such  ambiguity,  not 
to  render  clear  what  by  its  verbiage  needs  judicial  construction,  but 
virtually  to  make  a  new  enactment  and  enlarge  the  statute  by  the 
addition  of  a  new  rule,  and  the  adoption  of  a  proviso  explanatory 
merely,  but  original  in  all  its  features. 

It  is  not  contended  that  the  mandate  to  acknowledge  and  consent  to 
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extension  of  payment  of  a  note  or  other  liability  is  required  to  be 
in  writing.  Those  mandates  which  are  required  to  be  written  are 
expressly  enumerated  in  writing,  and  this  not  one  of  tliem.  '^  Incluaio 
nnius  est  exclusio  alterius,^^  Besides,  the  authorities  on  the  subject 
are  c  onclusive  on  this  x>oint.  An  analysis  of  the  article  which  we  have 
quoted  above  satisfies  us  that  it  is  only  contemplated  thereby,  that 
there  sliould  have  been  a  written  acknowledgment  or  promise  to  pay, 
and  that  this  should  have  been  made  either  by  the  debtor  himself  or  his 
specially  authorized  agent  or  attorney  in  fact.  As  we  have  before  said, 
DO  written  authority  was  necessary  for  the  constitution  of  such  special 
agent  or  authority.  Tlie  verbal  authorization  justified  him  in  making 
the  written  acknowledgment,  just  as  a  verbal  authorization  would  be 
sufficient  for  him  to  purchase  or  sell  a  movable  for  his  principal,  and 
being  at  the  time  the  legally  authorized  agent  of  the  principal,  the 
acknow^ledgmeut  was  the  acknowledgment  of  his  principal,  and  having 
been  made  in  wTiting,  is  a  full  compliance  with  the  plain  requirements 
of  the  law.  If  it  had  been  intended  that  tiie  authority  to  the  agent 
or  attorney  should  l>e  in  writing,  the  law  would  have  so  declared,  and 
in  the  absence  of  such  declaration,  we  cannot  supply  a  new  rule.  The 
plea  of  prescription  is  not  to  be  supplied  by  the  Court,  nor  is  its  eflfect 
to  be  enlarged  by  implication.  6  La.  587  j  2  A.  890  j  21  A.  477;  2  A. 
290 ;  22  A.  445  ;  5  R.  473;  14  A.  514 ;  4  A.  509. 

Wherefore,  it  is  ordered,  a<\judged  and  decreed,  that  the  judgment 
appealed  from  be  amended,  by  allowing  the  claim  of  John  Nelson,  tutor, 
for  the  sum  of  $1,829.80,  with  legal  interest  from  April  15th,  1878,  until 
8th  of  October,  1879,  the  date  of  filing  of  the  account,  by  reducing  the 
commissions  of  W.  E.  Murphy  to  the  sum  of  $627,  and,  in  all  other 
res{>ect«,  said  judgment  appealed  from  be  affirmed,  at  the  costs  of  the 
succession  of  D.  Edwards  as  to  the  opposition  of  John  Nelson,  tutor,  in 
both  courts,  and  the  other  opponents,  appellants,  to  pay  the  costs  of 
tlieir  several  oppositions  in  both  Courts. 


Concurring  Opinion. 

The  opinion  of  the  Court  was  delivered  by 

Ffnner,  J.  I  fully  concur  in  the  opinion  just  read,  and  deem  the 
reasons  given  therein  ample  and  conclusive.  As,  however,  the  ques- 
tion of  prescription  is  important,  and  a  different  view  is  urgently  and 
vigorously  insisted  upon  by  some  members  of  the  Court,  I  venture  to 
give  the  order  of  my  own  thoughts  in  my  own  language. 

It  is  the  general  rule  of  our  law  that  inten-uptions  of  prescription, 
by  acknowledgment  of  a  debt,  or  promise  to  pay  it,  may  be  proved  by 
parol. 

_  • 

Prior  to  1858,  this  general  rule  was  subject  to  no  exceptions. 

S9 
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In  tlmt  year  a  statute  was  ])a88ed,  establishio^  certain  exceptions  to 
tliat  rule,  which  statute  is  now  embodied  in  Article  2278,  C.  C. 
Amongst  other  exceptions  that  statute?  provided,  that  "  parol  evidence 
shall  not  be  received  to  prove  any  acknowledgment  or  promise  of  a 
party  deceased  to  pay  any  debt,  in  order  to  take  such  debt  out  of 
prescription." 

Had  the  Article  stopped  here,  the  analogy  between  its  provisions  aud 
those  of  Articles  2275  and  2440,  relative  to  the  proof  of  title  to  immov- 
able property,  would  have  been  comidete,  and  the  decisions  of  this 
Court,  holding  that  agency  in  matters  affecting  such  titles  must  be  in 
w  riting,  would  have  been  applicable. 

But  the  Article  does  not  stop  here.  It  proceeds  to  fix  and  define  the 
kind  of  evidence  by  which  such  acknowledgment  may  be  proved,  to- 
wit :  ^*  By  written  evidence,  signed  (either)  by  the  party,  or  by  liis 
specially  authorized  agent  or  attorney  in  fact." 

Under  familiar  rules  of  construction,  negations  are  controlled  by 
affirmations,  and  general  provisions  cannot  derogate  from  special  ones. 
The  first  general  negative  clause  of  the  statute  is,  therefore,  entirely 
limited  and  controlled  by  the  final  affirmative  and  special  description 
of  the  kind  of  evidence  which  shall  be  received  in  proof. 

When  a  party,  seeking  to  prove  the  acknowledgment  of  a  party 
deceased,  presents  *^  written  evidence,  signed  by  his  siHicially  author- 
ized agent  or  attorney  in  fact,"  he  is  as  much  within  the  letter  of  the 
statute  as  if  he  presented  similar  **  written  evidence  signed  by  the 
party."  In  either  case,  he  must  prove  that  the  document  is  what  it 
purports  to  be.  If  it  purports  to  be  signed  by  the  party,  it  must  be 
pi'oved  that  it  was  so  signed.  If  it  purports  to  be  signed  by  his  duly 
authorized  agent,  it  must  be  proved  to  have  been  so  signed. 

The  only  **  written  evidence"  referred  to,  or  required  by,  the  statute, 
is  "  written  evidence,"  which  is  equjilly  good,  whether  signed  by  the 
party  or  by  his  duly  authorized  agent.  To  say  that  the  mandate  to  the 
agent  is  embraced  within  the  requirement  of  such  "  written  evidence," 
involves  the  holding  that  such  mandate  nmy  be  signed  either  by  the 
party  or  by  the  agent  himself. 

We  are  utterly  unable  to  discover  in  this  statute  any  restriction  of, 
or  exception  to,  the  general  rule  of  our  law,  that  mandates  of  this 
character  may  be  made  and  proved  without  writing,  or  any  wairant 
for  holding  that  acts  done  under  a  verbal  mandate,  perfectly  valid,  and 
evidenced  by  written  proof  in  literal  conformity  with  the  requirements 
of  the  statute,  can  be  robbed  of  their  legal  effect  by  judicial  interpola- 
tion of  rules  of  evidence  not  expressed  in  the  statute  and  contrary  to 
the  general  law. 

Generalizations  as  to  the  object  of  the  law  and  as  to  dangers  of  its 
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evasion  under  onr  interpretation  are  entitled  to  no  weight  whatever. 
Possibly  the  law-maker  might  have  adopted  a  law  more  stringent  than 
this  law  i»,  under  our  construction  of  it,  or  even  under  the  construction 
placed  on  it  by  the  minority  of  the  Court. 

It  is  sufficient  for  us  to  say  that  he  has  not  done  so.  We  obey  the 
legislative  will  as  we  find  it  clearly  expressed  in  the  statute. 

Quoties  in  verbis  nulla  est  ambignitas,  ibi  nulla  expositio  contra  verba 
Jienda  est. 

I  find  but  one  authority  in  our  own  reports  that  seems  to  me  to  have 
any  bearing  on  the  case,  and  that  a  doubtful  one.  In  proof  of  default 
by  a  "  demand  in  writing,"  under  Article  1905,  C.  C.  (Rev.  1911)  this 
Court-  held,  that  where  such  demand  in  writing  was  made  by  an  agent, 
parol  evidence  was  admissible  to  prove  the  agency.  Laville  vs.  Rightor, 
17  La.  303. 

B  it  this  is  essentially  a  statute  of  frauds,  and  it  is  perfectly  settled, 
that  under  the  statutes  of  frauds  prevailing  in  England  and  our  sister 
States,  where  tlie  statute  requires  w^ritten  evidence  signed  by  the  party 
or  by  his  duly  authorized  agent,  it  is  not  necessary  that  the  agent's 
authority  should  be  in  writing,  except  in  cases  where  the  statute 
expressl3'  so  requires.  1st  Greenleaf  Ev.,  JJ  267,  268,  269,  and  author- 
ities there  quoted. 

I  see  no  reason  why  this  Court  should  adopt  a  different  rule. 

The  original  English  statute  of  frauds,  29  Car.  II.  C.  3,  in  its  4th  sec- 
tion, prohibits  proof  of  certain  agreements,  "unless  the  agreement  shall 
be  in  writing  signed  by  the  party  to  be  charged,  or  some  person  by  him 
thereunto  lawfully  authorized."  As  heretofore  indicated,  it  has  been 
universjilly  held,  in  England  and  our  sister  States,  that  the  agent's 
authority  need  not  be  in  writing.  3  Parson's  Equit.  p.  12^  2  Kent  Cora, 
p.  663. 

Considering  our  close  connection  with  commonwealths  which  have 
long  lived  under  this  statute,  and  considering  the  exaet  equivalency  of 
the  language  employed  in  our  act,  I  think  it  a  fair  inference  that  this 
language  was  employed  under  the  fall  expectation  that  it  would 
receive  the  same  interpretation  which  had  been  given  to  like  language 
in  the  familiar  jurisprudence  referred  to. 


DISSENTING   OPINION. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  I  respectfully  differ  from  the  majority  of  the 
Court  on  the  question  of  the  nature  of  the  evidence  required  to  prove 
the  agency  of  a  party  to  acknowledge  and  promise  to  pay  notes  of 
a  deceased  person  prescribed  on  their  face.    I  think  that  oral  testimony 
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should  not  have  been  received  to  prove  that  agency,  and  that  none  but 
written  evidence  could  have  been  admitted. 

It  is  clear  to  every  mind,  that  the  law  of  1858,  relative  to  written 
evidence  in  certain  cases,  now  Article  2278  of  the  R.  C.  C,  and  which 
is  couched  in  significant  negative  language,  prohibits  the  admission  by 
the  Court  of  any  oral  testimony  to  prove  an  acknowledgment  of  a 
party  deceased  to  pay  any  debt,  in  order  to  take  such  debt  out  of  pre- 
scription, and  exacts  that  theacknow^ledgment  and  promise  to  pay  shall 
be  established  by  written  evidence,  signed  by  the  party  alleged  to  have 
made  the  acknowledgment  or  promise,  or  by  his  specially  authorissed 
agent  or  attorney  in  fact. 

This  law  has  been  declared  to  be  one  of  public  order,  and  that  parties, 
by  their  conventions,  cannot  be  permitted  to  derogate  from  the  force 
of  its  provisions,  and  thns  to  nullify  it  in  its  application.  23  A.  747  j 
26  A.  221. 

It  is  a  law  addressed  to*  the  Judge  for  his  official  guidance,  and 
which  makes  it  his  duty,  propria  motUj  to  arrest  the  admission  or  intro- 
duction of  verbal  testimony,  and  when  already  administered,  to  ignore 
and  disregard  it  completely. 

The  object  of  the  law,  in  view  of  the  appalling  abuses  prevailing  in 
the  days  of  its  adoption,  was  to  prevent  the  practice  of  fraud  upon 
successions,  and  to  that  end,  to  silence  the  mouths  of  the  negligent  or 
mischievous  living  against  the  departed  one,  whose  voice  could  be 
heard  no  more.     14  A.  274. 

It  is  palpably  a  remedial  law,  levelled  against  the  perpetration  of 
fraud.  As  such,  it  should  be  liberally  and  beneficially  expounded  to 
suppress,  as  effectually  as  morally  possible,  the  mischief,  and  advance 
the  remedy. 

In  remedial  cases,  says  Lord  Mansfield,  the  construction  of  statutes 
is  extended  to  other  ca^es  within  the  reason  and  rule  of  them.      Atch- 
ison vs.  Everitt,  Cowp.  382,  391 ;  see  Duarris,  p.  632  ;  Sedgwick  Const 
of  Statutes,  309  5  Cooley  Const.  Lim.  No.  65  j  1  Penn.  215;  1  Hammond 
256,  385,  481  j  2  Hammond,  74 ;  4  Barb.  65  j  3  Mass.  254 ;  4  Mass.  439 
6  Cal.  462  ;  52  111.  260 ;  7  Ind.  416 ;  2  Ohio  St.  N.  S.  431  j  7  Ohio,  247 
1  Maryland  Ch.  Decis.  342;   8  Maryland,  88 ;  9  Ga.  523;  2  N.  J.  623 
19  Conn.  597;    Coke  Littleton,  268;    1  Blacks.  88;    4  Cranch.  224 
Dudley,  182. 

The  impossibility  of  contradicting  'witne88e43,  testifying  to  acknowl- 
edgments and  promises  to  pay  debts,  prescribed  on  their  face  by 
persons  since  deceased,  and  their  consequent  entire  immunity  from 
temporal  punishment  for  false  swearing,  were  no  doubt  the  incentives 
which  impelled  the  passage  of  such  a  law,  requiring  written  evidence 
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and  forbidding  abaolutely  the  introduction  of  verbal  testimony  in  sucb 
caseB,  however  liigh  the  character  of  the  witnesseR  offered  might  be. 

It  is  tnie  that  the  law  does  not,  in  as  many  words,  require  that  the 
siiithority  of  the  agent  be  in  writing;  but  if  it  can  be  viewed  as  some- 
what reticent  on  that  subject,  the  reason  for  the  omission  can  well  be 
«aid  to  l>e  that  the  legislature  considered  the  principle  that  "  the  agent 
to  make  a  deed,  must  be  authorized  by  deed,^  so  deeply  rooted  in  onr 
jurisprudence,  that  he  deemed  it  superfluous  to  express  it. 

The  law  clearly  designs,  that  when  an  acknowledgment  and  a 
promise  to  pay  are  alleged  to  have  been  made  by  the  attorney  of  one 
t^ince  deceased,  the  authority  of  that  agent  to  make  them  vicariously 
for  the  principal,  must  be  evidenced  by  a  written  power  conferring  it 
specially  j  in  other  words,  the  law  forbids  that  evidence  of  an  inferior 
^rade  or  solemnity  be  admitted  to  establish  against  the  estate  of  the 
principal,  an  authority  to  make  acknowledgments  and  promises  to  pay 
debts  apparently  prescribed,  which  could  not  be  received  had  they 
\yeen  averred  as  mode  by  him  in  person. 

If  such  were  not  the  case,  the  essential  proof  required  for  the  pro- 
tection of  estates  could  be  dispensed  with  and  easih'  substituted  by 
resort  to  the  prohibited  oral  proof,  in  order  to  e8t4iblish  the  power  to 
execute  the  written  act. 

To  interpret  the  law  differently,  is  practically  to  blot  it  entirely  out 
of  the  Code. 

It  is  patent  to  my  mind,  that  where  the  law  requires  such  a  fact  be 
proved  by  an  act  under  the  signature  of  the  principal,  or  of  his  agent, 
specially  authorized,  the  authority  of  the  principal  to  the  agent,  to  make 
the  written  acknowledgment,  must  itself  be  in  writing. 

That  power  to  acknowledge  and  promise  to  pay  is  itself  an  acknowl- 
edgment of  the  debt,  which  could  not  be  proved  directly  against  the 
principaPs  est^ite  or  succession  otherwise  than  in  writing.  How,  then, 
could  the  acknowledgment  by  the  agent  be  permitted  to  have  been 
made  so  a8  to  bind,  unless  upon  written  authority  to  make  it  f 

The  rule  of  evidence  applicable  to  this  subject,  is  recognized  by 
elementary  writers  and  applied  in  numberless  cases. 

Kent  says :  "  Where  any  act  is  required  to  be  by  deed,  the  author- 
ity of  the  attorney  to  execute  it  must  be  commensurate  in  point  of 
solemnity  and  by  deed  also.  The  agency  must  be  sintecedently  given 
or  be  subsequently  adopted."    See  Gage  vs.  Gage,  10  Foster,  420. 

Story  on  Agency  says  :  "  Whenever  any  act  of  agency  is  required 
to  be  done  in  the  name  of  the  principal  under  seal,  the  authority  to  do 
the  act  must  generally  be  conferred  by  an  instrument  under  seal." 

A  mere  unsealed  writing  wOl  not  be  sufficient  to  make  the  execution 
of  the  deed  by  the  agent  valid  at  law.     *    ♦    *    The  ground  of  this 
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doctrine  seems  to  be,  that  the  power  to  execute  an  inBtniment  iiDder 
seal  Bhoulil*  be  evidenced  by  an  instrument  of  equal  solemnity,  by 
analogy  to  the  known  maxim  of  the  common  law,  that  a  sealed  contract 
can  only  be  dissolved  or  released  by  an  instrument  of  a«  high  a  dignity,  or 
solemnity.  Uodem  modo  quo  oritur ,  eodem  modo  disaolufur.  See  Dig. 
L.  50,  tit.  J 7, 1.  35 ;  Pothier  on  Oblig.  by  Evans,  Nos.  571  to  580. 

Greinleaf  concedes  the  proposition  so  absolutely,  as  a  matter  of 
course,  that  *'  the  agent  to  make  a  deed  must  be  authorized  by  deed,'' 
that  his  efforts  are  directed  to  finding  out  exceptions.     Vol.  1,  ^269. 

Wait  (Actions  and  Defenses),  in  support  of  the  proposition  that 
*'  whenever  an  act  of  agency  is  required  to  be  done  in  the  name  of  the 
principal  under  seal,  the  authority  to  the  agent  or  attorney  to  do  the 
act  must  be  conferred  by  a  like  instrument,''  refers  to  the  following 
authorities:  5  N.  Y.  (1  Seld.)  229 j  5  Binn.  613;  11  Ohio,  223;  5  B. 
Monroe  (Ky.)75;  6  Mees  &  Wells.  200 ;  22  Gratt  (Va.)  600;  30  G a. 
278;  40  Mo.  69. 

^^  The  long  established  rule  is^  that  where  an  agent  is  to  execute  hii» 
authority  by  deed,  it  is  absolutely  requisite  that  the  authority  to  do  so 
should  be  under  seal."  Ewell  Evans  on  Agency,  Ed.  1879,  No.  17,  on 
p.  26 :  also  Robert-s  on  Frauds,  355,  366 ;  Paley  on  Agency,  158 ; 
Wait's  (A.  &  D.)  Vol.  1,  p.  218. 

Precedents  at  common  law,  which  may  be  invoked  as  supporting  the 
admissibility  of  parol  to  prove  an  agency  to  do  an  act,  the  evidence  of 
the  doing  or  execution  of  which  is  in  writing,  must  be  taken  cttm  grano^ 
subject  to  the  purport  and  meaning  of  the  term,  in  that  system.  3i> 
Wis.  614:    11  Ad.  &  E.  589  ;  3  Hill,  72,  8  M.  &  W.  ^40;   7  Cush.  371. 

Parol  there  means  that  which  may  be  or  may  not  be  in  writing  and 
which  need  not  be  in  writing.  Tlie  writing  is  accidental,  not  a  pre- 
scribed or  necessary  fonnality. 

Contracts  which  do  not  require  a  seal  and  may  be  valid  whether  in 
writing  or  by  word  of  mouth,  are  probably  classed  as  paroly  for  the 
idea  is,  to  treat  the  writing  as  unimportant,  not  to  deny  it.  Ablmtt 
Law  Diet.,  Vo.  Parol,  p.  240 ;  lb.  Vo.  Deed,  p.  354. 

The  requirement  of  our  law  for  the  production  of  a  written  instru- 
ment to  prove  certain  facts  is  equivalent  to  that  of  the  common  law,  in 
relation  to  acts  or  deeds  under  seal,    R.  C.  C.  2234,  2235,  2240, 2242. 

The  exigencies  in  the  one  exist  alike  in  the  other  system.  Tlie  prece- 
dent  invoked  are  of  cases  in  which  the  act  done  was  not  required  to 
be  done  under  seal  by  the  principal.  Oral  testimony  is  paiticularly 
excluded  when  the  law,  in  negative  language,  forbids  it  from  being 
received  at  all. 

Our  Code,  Art.  R.  C.  C.  2992,  on  the  subject  of  mandate,  is  t4)  the 
effect,  that  a  power  of  attorney  may  be  given  either  by  public  act  or 
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by  a  writing  under  private  signature,  even  by  letter ;  that  it  can  be 
given  verbally,  but  of  this  testimonial  proof  is  admissible  only  con- 
formably to  the  title  of  conventional  obligations. 

By  reference  to  Article  2275,  under  that  heading  relative  to  the  re- 
eeption  of  testimonial  proof ,  the  article  under  consideration,  which  ever 
since  1858  forms  part  of  our  law  on  the  subject  of  evidence,  is  to  be 
found. 

Coniraeuting  upon  Article  1985  of  the  C.  N.,  which  i«  identically  our 
Article  2992,  on  the  subject  of  mandate,  Troplong,  in  his  remarkable 
work,  says : 

"  Si  I'existence  du  mandat  ^tait  probMmatique  et  que  I'une  ou 
I'antre  des  parties  demandat  k  prouver  oralement  des  faits  que  Ton 
qualifierait  d'actes  d'execution  pour  arriver  par  cette  voie  detoum^e,  k 
la  preuve  m^me  de  la  convention,  ou  devrait  6tre  repousse.  Avant  de 
donner  k  ces  faits  le  nom  d'jvct«s  d'execution,  il  faudrait  ^tablir  Vexis- 
tence  ant^rieure  du  contrat  auquel  ils  se  ratachent  et  duquel  ils 
d^coulent.  Or,  on  n'a  pas  la  preuve  de  cette  existence ;  et  si  Ton 
aspire  k  se  la  procurer  par  la  preuve  des  faits  articul^s,  on  toume  dans 
un  cercle  vicieux.  On  ne  fait  pas  attention  qu'on  n'execute  une  con- 
vention qu^autant  que  cette  convention  existe,  qtie  si  elle  n'existe  pas, 
I'ex^ution  all^gu^e  n'est  qu'un  vain  mot  et  que  la  preuve  des  faits  n'est, 
en  r^alite,  que  la  preuve  de  la  convention  elle  m^me,  preuve  interdite 
par  la  loi.''    Mandat,  p.  161-2,  No.  146. 

The  rulings  of  the  highest  tribunal  of  this  State  have  invariably 
recognized  and  crystalized  the  principle : 

**  Whenever  the  law  requires  the  contract  to  be  in  writing,  the  power 
to  execute  it  must  be  in  writing  also."  7  M.  243  j  2  L.  596 ;  8  R.  242 ; 
10  R.  35;  4  L.  168;  1  A.  72;  3  A.  332;  6  A.  525;  21  A.  548;  23  A.  196; 
28  A.  678,  down  to  30  A.  900. 

In  16  A.  150,  Humphrey's  vs.  Browne,  the  Court  said : 

"The  authority  of  the  alleged  agent  to  make  such  lease,  is  not 
established  by  legal  evidence.  As  a  party  cannot  be  controlled  in  the 
order  of  introducing  his  evidence,  the  written  agreement,  signed  by  B. 
&,  K.  for  H.,  was  admissible;  but  could  have  no  effect  as  proof,  until 
the  agency  wa«  shown  by  eWdence  of  equal  dignity,  which  was  not 
adduced." 

It  is  an  indisputable  principle  in  the  law  of  evidence,  that  when  the 
law  requires  the  evidence  of  acts  done  to  be  in  writing,  the  proof 
ottered,  in  order  to  produce  effect,  must  either  be  complete  in  itself,  or 
be  supplemented  by  evidence  of  the  same  rank  or  dignity,  oral  or 
verbal  testimony  not  being  admissible  against  or  beyond  what  is  con- 
tained in  such  acts,  nor  of  what  may  have  been  said  before,  or  at  the 
time  of  making  them,  or  since. 
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For  that  reason,  it  has  been  held  in  a  number  of  instances,  which  it 
would  be  idle  to  cite,  that  no  oral  or  verbal  testimony  can  be  received 
to  perfect  the  deficiencies  in  the  written  instranient,  unless  where 
error  was  alleged.  The  rule  has  been  extended  and  applied  even  t<> 
cases  in  which  the  law  did  not  require  written  evidence  to  prove  the 
act,  where  such  evidence,  which  could  have  been  oral  or  verbal,  was  in 
writing. 

Nevertheless,  in  cases  in  which  real  estate  or  real  rights  were 
involved,  the  Courts  have  allowed  weight  and  given  effect  to  oral  and 
verbal  testimony,  admitted  without  objection  ;  but  this  has  never  beeu 
done,  and  cannot  be  done,  where  the  evidence  is  required  to  be  in  writ- 
ing and  parties  are  denied  the  right  of  consenting  to  the  reception  of 
any  other  proof.    23  A.  747  j  26  A.  221. 

In  the  case  before  the  Court,  the  oral  and  verbal  testimony  ailmitted 
was  introduced  to  supplement  the  written  acknowledgment  of  the 
alleged  agent,  which  was  necessarily  incomplete  in  itself,  as  it  did  not 
and  could  not  carry  on  its  face  the  evidence  of  the  agency,  and  thisy 
too,  in  violation  of  a  prohibitory  law  couched  in  negative  language. 

To  permit  oral  testimony,  in  a  case  like  the  present  one,  is  to  defeat 
the  very  object  of  the  law  by  permitting  to  be  done  circuitously  that 
which  could  not  have  been  done  directly  -,  it  is  to  open  a  wide  gate  for 
the  spoliation  of  estates  otherwise  protected. 

The  i)emicious  consequence  of  the  admission  of  such  oral  proof  will 
be,  that  all  that  spoliators  of  eatates  will  hereafter  have  to  do,  in  order 
to  accomplish  their  nefarious  purposes,  will  be  to  procure  similar 
written  acknowledgments,  from  any  confederate  assuming  or  purport- 
ing to  have  acted  as  agent  of  the  deceased,  and  to  have  him  to  testify  to 
his  autliority,  after  the  opening  of  the  succession.  It  is  indeed  hard  to 
perceive  how  pleas  of  i>rescription,  iu  such  cases,  will  hereafter  be 
maintained. 

I  prefer  not  to  take  part  on  other  points  in  the  opinion,  as  I  had  not 
sufficient  time  to  examine  them  thoroughly,  and  as  my  concurrence  in 
unnecessary  to  make  a  decree. 


DISSENTING   OPINION, 

The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  The  Act  of  the  legislature,  No.  208  of  1858,  a  proper 
construction  of  which  has  created  such  diversity  of  opinion  among  the 
members  of  this  Bench,  is  entitled :  "An  Act  to  require  written 
PROOF  in  certain  cases." 

In  keeping  with  the  object  announced  in  its  title,  the  act  provider 
that  written  proof  shall  be  required  in  the  following  cases  : 
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1.  To  hIiow  iDterruptioD,  by  acknowledgment,  of  prescription  against 
a  jndginent. 

2.  To  show  inierruption  of  prescription ,  by  achiowledgment,  of  a  debt  by 
a  deceased  person, 

3.  To  prove  a  promise  to  pay  the  debt  of  a  third  person. 

4.  To  prove  a  promise  to  pay  a  written  obligation  when  prescription 
has  already  run. 

It  concludes  with  a  clause  repealing  all  laws,  or  parts  of  laws,  in 
contravention  therewith. 

The  safest  mmle  of  construction  of  a  law  is  to  consider  and  ascertain : 

1.  Tlie  reason  for  its  enactment. 

2.  The  object  proposed. 

3.  The  means  of  accomplishing  the  end  in  view. 

In  applying  this  test  to  the  section  of  the  act  which  is  under  consid- 
eration in  this  case,  we  find  : 

1.  That  the  reason  which  prompt^ed  the  enactment  was  the  facility 
with  which  fraud  could  be  practiced  against  successions,  by  admitting 
verbal  testimony  to  show  acts  of  acknowledgment  of  a  debt  by  a  person 
since  deceased,  in  conse<iuence  of  whose  death  and  silence  a  perjured 
witness  could,  with  impunity,  be  made  to  state  acts  of  acknowledgment 
by  the  debtor,  without  the  fear  of  successful  contradiction  from  the  only 
person  who  could  be  conversant  with  the  real  facts  of  the  case. 

2.  The  object  of  the  law  was  to  shiehl  successions  from  the  possi- 
bility of  such  ill  pnictices,  and  from  the  effect  of  such  frauds. 

3.  The  means  proposed  were  by  excluding  all  parol  testimony  to 
sliow  act*  of  acknowledgment  of  a  debt  by  a  deceased  person,  in  oixler 
to  take  such  debt  or  liability  out  of  prescription,  or  to  revive  the  s^ime 
after  prescription  has  run  or  been  completed,  "but  that  in  all  such 
cases  the  acknowledgment  or  promise  to  pay  shall  be  proven  by  written 
evidence,  signed  by  the  party  deceased  or  his  specially  authorized  agent 
or  atii>rney  in  fact. 

It  is  conceded  by  the  majority  of  this  Court,  that  the  payment  of 
interests  on  the  notes  due  by  this  succession,  and  the  renewed  promises 
to  pay  the  stime,  if  alleged  to  have  been  made  by  the  deceased  himself, 
couhl  not  have  been  proved  by  parol  testimony,  but  that  written  j)roof 
alone  could  have  been  admitted  to  prove  such  pajTnent  or  acknowledg- 
ments, with  a  view  to  show  interruption  of  prescription  j  but  it  is 
contended  that  the  authority  of  the  alleged  agent,  who  has  signed  such 
an  acknowledgment,  can  be  proven  by  parol  testimony  j  or,  in  other 
wonls,  that  an  act  which  has  for  its  only  object  the  intention  of 
requiring  written  pi'oof  in  certain  cases,  has  provided  for  an  exceptional 
case  in  which  written  proof  shall  not  be  required.  1  suggest  that  such 
a  construction  is  destructive  of  the  very  object  proposed  by  the  statute, 
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which  is  to  shield  successions  from  the  effect  of  staterneiits  by  perjured 
witnesses,  in  making  proof  of  the  acknowledgments  of  debts  by  deceased 
persons. 

The  object  of  the  hiw  in  requiring  the  signature  of  the  deceased  to 
every  act  of  acknowledgment  of  a  debt  alleged  to  have  been  made  by 
him,  was  to  place  it  beyond  the  power  of  peijury  to  accomplish  the 
scheme  of  proving  an  interruption  of  prescnption,  by  acts  charged  to 
the  debtor  himself,  and  under  the  construction  of  the  nuyority  of  the 
Court,  the  fraudulent  witness,  by  writing  the  acknowledgment  himself 
as  the  alleged  agent  of  the  deceased,  will  be  allowed  by  parol  testimony 
to  establish  his  authority  to  make  such  wiitten  acknowledgment.    * 

And  thus,  the  fraud  which  the  legislature  intended  to  prohibit  from 
being  practiced  directly,  by  false  statements  touching  the  acts  of  the 
deceased  himself,  can  be  practiced  indirectly  and  with  impunity  by  a 
false  pret.ension  to  be  the  agent  of  the  deceased,  with  full  authority, 
shown  by  parol,  to  make  a  written  acknowledgment  in  the  name  of  the 
deceased,  whose  lips  are  closed  against  the  pretensions  of  the  im]>08tor. 
Hence  the  protection  intended  to  be  thrown  around  successions,  in  the 
interest  of  heirs  and  bona  fide  creditors  is  completely  paralyzc^l,  and  the 
object  of  the  law  absolutely  defeated. 

By  the  repealing  clause  of  the  act,  the  legislature  clearly  mauifeste^d 
its  intention  of  abrogating  all  laws  heretofore  admitting  parol  proof  of 
the  acknowledgment  of  debts,  in  so  far  as  such  proof  could  affect  pre- 
scription, running  or  completed,  in  favor  of  successions;  but  the  con- 
struction adopted  in  this  case,  excepts  from  the  operation  of  this 
legislation,  acts  of  acknowledgment  of  debts  when  signed  by  the  pre- 
tended agent  of  a  deceased  person,  in  which  case  it  is  held  that  parol 
proof  is  admissible  to  complete  the  chain  of  the  evidence  which  is  required 
by  th^  latv  to  be  entirely  in  writifig. 

Not  only  is  such  a  construction  violently  repugnant  to  the  textual 
provisions  of  the  statute,  but  it  is  further  forbidden  by  the  considera- 
tion that  the  act  itsell',  if  open  to  such  a  construction,  would  to  that 
extent  be  violative  of  the  constitution,  which  was  at  the  time  of  its 
passage  the  organic  law  of  the  State. 

Art.  118  of  the  Constitution  of  1852,  provided  that  "  every  law  enacted 
by  the  legislature  shall  embrace  but  one  object,  and  that  shall  be  ex- 
pressed in  its  title."  The  object  of  this  act  being  to  require  irritten  proof 
in  certain  cases,  it  is  elementary  that  the  act  could  not  provide,  in  its 
body,  for  exceptional  cases  where  written  proof  could  not,  or  would 
not  be  required,  because  that  object  would  not  be  included  in  its  title, 
and  for  the  further  reason  that  it  could  not  be  thus  constitutionally 
included,  as  the  act  would  then  have  ejubraced  nvore  objects  than  one. 

It  is  therefore  clear,  that  even  if  the  intention  of  the  legislature  had 
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been  under  tlie  title  of  the  act,  to  provide  for  such  exceptional  casefl, 
Buch  intention  would  have  been  violative  of  the  constitution  under 
which  it  was  created,  and  that  portion  of  the  act  would  have  been  null 
and  void. 

The  fact  that  the  statute  has  since  been  incorporated  as  Art.  2278  of 
the  Revised  Civil  Code,  does  not  phice  it  beyond  the  test  which  1  have 
adopted,  and  which  is  universally  recognized  as  the  safest  rule  of 
construction  of  any  enactment  which  may  be  subjected  or  liable  to  a 
miBconstniction . 

The  compilei-s  of  the  Code  had  no  authority  in  law  to  alter  the 
meaning  of  any  statute  which  they  sought  to  incorporate  in  the  Code, 
or  to  depart  from  the  clearly  expressed  purpose  contemplated  by  the 
legislative  will  at  the  tiiue  of  the  passage  of  the  act. 

With  due  deference  for  my  learned  associates  composing  the  majority, 
I  sincerely  deplore  the  error  into  which  they  have  inadvertently  fallen, 
and  I  resi>ectfully  dissent  from  their  opinion  on  this  point,  and  heuce, 
I  decline  to  take  any  part  in  the  decree  rendered  on  the  various  issues 
raised  by  the  pleadings  in  the  case. 

Rehearing  refused. 


No.  6714. 

Leon  Godchaux  vs.  The  Merchants'  Mutual  Insurance  Company 

OF  New  Orleans. 

Where  B  loss  ha«  been  aidjosted  between  an  Influrance  Compaay  and  a  policy  holder,  such 
adJuHtment  U  a  new  and  independent  agreement;  and  the  action  for  the  recovery  of  the 
adiusted  lona  Ih  a  suit,  not  upon  the  policy,  bat  upon  the  new  promioe  or  contract.  In 
anch  a  Huit,  the  Company  cannot  set  up,  in  defense  to  the  claim,  breaches  of  warranties  or 
stipulations  In  the  original  policy. 

The  Company  can  escape  the  liability  of  the  adjusted  loss  only  in  a  clear  case  of  Iraod  or 
error,  in  which  the  burden  of  proof  lies  upon  them.  Mid  they  must  establish  the  charge 
with  certainty. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
Hightotj  J. 


T.  Gilmore  cfe  Sons,  John  U.  New  and  E,  Wooldndge,  for  Plaintiff  aud 
Appellee. 

tJ.  IL  Farrar,  on  the  same  side. 

W.  S,  Benedict y  J.  P.  Hornorj  Albert   Voorhics  and  T.  H.  Kennedij, 
for  Defendant  and  Appellant. 

John  A.  Campbell,  on  application  for  rehearing,  for  Defendant  and 
Appellant. 
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Tlie  opinion  of  the  Court  was  delivered  by 

Fknner,  J.  On  May  I5tb,  1875,  J.  J.  Martin  took  out  a  policy  of 
insurance  with  tlie  defendant  Company,  for  the  Bum  of  $9,000,  on  sugar 
and  molasses  in  a  certain  warehouse.  On  the  8th  of  June,  1875,  the 
warehouse  and  contents  were  destroyed  by  fire.  Shortly  thereafter, 
Martin  made  claim  for  the  entire  amount  of  the  insurance,  with  prelim- 
inary proofs  duly  sworn  to  by  him,  in  which  he  stated  that,  at  the  time 
of  the  fire,  the  wjirehouse  contained,  (besides  molasses  not  belonging 
to  him),  205  hhds  of  sugar,  of  which  he  was  the  owner  of  124,  and  the 
remaining  81  belonged  to  P.  N.  Canton.  The  Company  not  being 
satisfied  with  these  proofs,  it  was  agi-eed  between  itself  and  Martin, 
that  each  party  should  appoint  two  experts,  who  should  make  a  survey 
of  tlie  premises  and  report  thereon.  It  appears  from  a  preliminary 
ngreejnent  sigued  by  the  experts,  that  the  survey  about  to  be  held 
*'  shall  be  binding  on  both  parties,  said  survey  being  held  to  ascertain 
the  possible  contents  of  said  premises."  The  report  itself,  however, 
signed  by  all  the  experts,  certifies  as  follows :  **  We  find,  according  to 
the  plan  herewith  submitted,  that  on  the  left-hand  side  of  the  shed 
there  were  95  hhds.  of  sugar  ;  we  find  that  on  the  right-hand  side  of  the 
shed  th^re  were  *  *  *  11  hhds.  and  12  hhds.  of  sugar,  and  in  a 
space  measuring  18^  feet,  we  find  the  contents  so  much  consumed  that 
it  is  impossible  to  certify  that  there  was  anything  there  at  all."  In  the 
accompanying  plan,  the  95,  11  and  12  hhds.  are  duly  credited  to 
certain  spjices,  while  over  the  18i  feet  space  last  referred  to,  is  written 
the  words :  "  35  hhds.  claimed ;  no  evidence  of  any  such  quantity." 
The  evidence  satisfied  us  that  this  rei>ort  meant  what  it  says,  that  as 
to  the  95,  11  and  12  hhds.  it  is  not  an  estimate  of  possible  contenfSj  but  a 
statement  of  amount  of  sugar  jictually  in  the  warehouse,  based  ui>on 
the  remnants  of  hhds.  found  in  the  debris  of  the  fire. 

Without  further  evidence  upon  this  report  of  experts,  showing 
instead  of  205  hhds.  sworn  to  by  Martin,  only  118  hhds.,  certain  or 
extremely  probable,  and  an  additional  35  claimed  and  possible,  after 
some  debate  and  controversy  between  the  parties,  and  distinctly  as  a 
compromise,  an  adjustment  was  agreed  upon  and  was  endorsed  upon 
the  policy  as  follows : 

—  "  New  Orleans,  15th  June,  1875. 

A  partial  loss  on  this  policy,  amounting  to  $7,905.09,  is  hereby 
acknowledged  and  made  payable  to  Mr.  J.  J.  Martin,  in  sixty  days  after 
date.  (Signed)  P.  Foukchy,  Presidents" 

We  say  that  this  adjustment  was  clearly  a  compromise,  because  it  so 
appears  from  the  evidence,  and  because  Martin  .accepted  less  than  the 
amount  which  he  claimed  and  for  which  he  was  insured,  and  tlie 
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Company  allowed  more  than  would  have  appeared  to  be  due,  according 
to  the  report  of  the  experts. 

Thereafter,  Martin  iipplied  to  plaintiff  to  discount  the  loss.  Plaintiflf, 
with  due  caution  and  to  assure  himself  of  safety  in  the  transaction, 
ealled  in  x>er8on  upon  the  president  of  the  Company,  and  had  an  inter- 
view  with  him  on  the  subject,  and  subsequently,  plaintiff  sent  his  clerk, 
Mr.  Gauthier,  who  had  another  interview  with  the  president.  The 
iiccouuts  of  these  interviews,  given  by  plaintiff  and  Gauthier,  differ 
jwmiewhat  from  that  given  by  tlie  jiresident;  but  even  from  the  state- 
ment of  the  latter  alone,  it  appears  the  president  gave  very  strong  and 
positive  assurances  that  he  believed  the  adjustment  to  be  all  right  and 
that  the  money  would  certainly  be  paid  at  maturity,  unless  something 
should  turn  up  to  invalidate  it,  such  as  the  discovery  that  Martin  had 
himself  burned  the  warehouse.  Upon  these  iissiirances  plaintiff 
discounted  the  loss  at  ten  per  cent,  off  the  face,  paid  the  amount  in 
cash,  and  took  an  assignment,  of  which  he  immediately  notified  tlxe 
Company  in  writing. 

At  maturity,  defendant  refused  to  pay,  and  plaintiff  brings  the  present 
suit,  setting  forth  in  his  petition  the  adjustment  of  the  loss,  the  assur- 
ances received  by  him  from  the  president,  his  purchase  made  on  the 
faith  of  such  assurances,  the  assignment  to  him,  and  notice  to  the 
Company,  and  claiming  judgment  for  the  amount. 

Defendant  answers,  denying  generally,  and  averring  specially,  that 
tlie  adjustment  made  is  null  and  void,  because  ''  obtained  through 
fraudulent  misrepresentations  made  in  the  preliminary  proof  submitted 
by  Maitin  to  them,"  on  June  11th,  1875,  in  which  Martin  swore  "that 
the  warehouse  contained,  at  the  time  of  the  tire,  205  hhds.  of  sugar,  of 
which  124  belonged  to  himself,  and  81  belonged  to  P.  N.  Cantonj"  that 
upon  his  said  representations,  "  tlie  respondents  made  said  adjustment  ^" 
that  "subsequently,  respondents  ascertained  that  the  total  amount 
of  the  sugar  contained  in  said  wareliouse,  at  the  time  of  the  tire,  was 
only  52  hhds."  forty-nine  of  which  belonged  to  P.  N.  Canton  and  three 
hhds.  only  to  J.  J.  Maitin ;  that  by  special  stipulation  in  the  policy, 
all  fraud  or  attempt  at  fraud,  by  false  swearing  or  otherwise,  shall 
cause  a  forteiture  of  all  claim  on  the  Company;  that  by  said  fraudulent 
luisrepresentations,  the  said  policy  has  been  vitiated,  and  is  null  and 
void. 

It  is  perfectly  apparent  that  the  allegations  of  fact  and  legal  conclu- 
sions drawn  therefrom,  on  which  the  above  special  defense  rests,  are  not 
sustained  by  the  evidence  and  the  law  of  this  case. 

1.  It  is  manifestly  untrue  that  the  adjustment  was  made  upon  the 
faith  of  the  representations  made  by  Martin  in  his  preliminary  proofs. 
On  the  contrary,  the  report  of  the  experts  and  the  adjustment  itself 
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deinoustrate  that  the  latter  was  made  with  full  koowledge  or  belief,  oil 
the  part  of  the  Company,  that  eiaid  proofs  were  false  and  presumably 
frandiilent.  Martin  had  sworn  to  a  loss  of  124  hhds.  valued  by  him  at 
above  $14,000.  The  report  of  the  experts  establishes  a  loss  of  not  more 
than  77  hhds.  of  Martin's  sugar.  The  Company  adjusts  the  loss  at 
$7f905.  How  is  it  possible  to  contend  that  the  adjustment  was  based 
upon  the  representations  in  the  preliminary  proofs  f  And  how  can  it 
be  claimed  that  the  adjustment  can  be  vitiated  by  a  circumstance  well 
known  to  the  Company  at  the  time  it  was  made  ? 

2.  The  defense,  in  the  terms  in  which  it  is  set  up,  is  evidently  based 
upon  a  breach  of  one  of  the  wan^anties  of  the  policy )  and  would  only 
be  appropriate  as  a  defense  to  an  action  on  the  policy  itself.  But  this 
is  not  an  action  on  the  policy  ;  it  is  an  action  on  the  adjustment.  The 
subject  has  been  learnedly  considered  by  the  highest  courts  of  Illinois 
and  New^  York,  and  it  is  there  settled  that,  where  a  loss  has  been 
adjusted  between  an  Insurance  Company  and  a  policy  holder,  such 
adjustment  is  a  new  and  independent  agreement ;  that  the  action  for 
such  adjusted  loss  is  a  suit,  not  upon  the  policy,  but  upon  the  new 
promise  or  contract,  and  may  be  prosecuted  under  the  common  count 
upon  an  account  stated;  and  that  the  Company  cannot  set  up  in 
defense  to  such  action,  breaches  of  warranties  or  stipulations  in  the 
original  policy.  Farmers'  Ins.  Co.  vs.  Chemut,  50  111.  112 ;  Illinois 
Ins.  Co.  vs.  Archdeacon,  82  id.  236 ;  Smith  vs.  Glen's  Falls  Ins.  Co.  02 
N.  Y.  85. 

We  fully  approve  of  the  general  doctrine  of  these  cases  (to  which, 
however,  there  may  be  exceptions)  and  under  it«  application  to  thi* 
case,  the  Company's  defense,  so  far  as  founded  upon  tlie  provision  of 
the  policy  vitiating  it,  in  case  of  fraud  or  false  swearing,  falls  to  the 
ground. 

Under  the  circumstances  heretofore  detailed,  we  think  all  considei^- 
tion  of  false  swearing  in  the  preliminary  proofs  is  equally  eliminated 
from  the  case.  There  remains  nothing  but  the  new  and  independent 
contract,  partaking  strongly,  as  we  have  shown,  of  the  nature  of  a 
transaction  or  compromise,  which  must  stand  upon  its  owti  merits,  and 
which  must  be  enforced,  unless  the  defendant  can  establish  a  clear 
defense  of  fraud  or  error.  The  burden  of  proof  lies  upon  the  defendant, 
and  he  must  establish  it  with  clearness  and  certainty.  Keogh  vs. 
Forman,  33  A.,  not  yet  reported. 

It  is  not  sufficient  to  show  that  Martin  claimed  more  than  he 
was  entitled  to.  That  the  defendant  knew  when  it  made  the  ac^ust- 
ment.  It  is  not  sufficient  to  show  that  Martin  has  failed  to  prove 
satisfactorily  that  he  had  sugar  in  the  warehouse  to  the  value  of  the 
amount  adjusted.    The  a<ljustment  dispensed  plaintiif  from  any  proof 
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whatever  on  that  subjects  In  the  lau^age  of  the  Illiuois  Supreme 
Court :  "  The  insurer  and  the  ineiuredt  both  being  competent  to  con- 
tract, mutually  adjusted  the  differences  between  them,  agree  upon  a 
balance,  wliich  is  endorsed  upon  the  policy,  and  nothing  further 
remains  to  be  done  by  the  insured  under  the  policy,  and  nothing 
further  is  to  be  done  on  the  part  of  the  Company,  except  to  pay  oveif 
tlje  balance  which  has  been  agreed  upon  and  struck ;  ♦  ♦  after  the 
a<\justment,  the  rights  of  the  parties  became  fixed.  No  affirmative  act 
was  required  on  the  part  of  the  insured  to  protect  their  rights.  The 
Insurance  Com))auy  was  indebted  to  them  in  a  definite  and  fixed  sum 
of  money,  which  it  was  bound  to  pay."    82  111.  236. 

It  is  not  sufficient  to  raise  doubts,  even  strong  and  reasonable  ones, 
as  to  whether  Mai'tin  had  sugar  to  the  value  of  the  adjustment. 
Defendant  carries  the  burden  of  proof,  and  must  establish  the  fact  by 
its  evidence. 

While  it  may  be  that,  technically  speaking,  plaintiff  only  stands  in 
the  shoes  of  Martin,  so  far  as  his  substantial  rights  are  concerned,  yet 
the  circumstances  under  which  he  accepted  the  assignment,  certainly 
entitle  him  equitably  to  claim  a  strict  and  rigid  application  of  these 
legal  principles,  and  fi*eehim  from  those  adverse  presumptions  resulting 
from  the  inconsistencies  of  Martin's  testimony  and  from  the  disappear- 
ance of  his  books  and  the  like,  which  might  have  had  some  operation 
had  Martin  l)een  himself  the  plaintiff. 

Under  these  principles,  it  would  be  little  less  than  rashness  for  even 
an  advocate  to  assert,  in  view  of  the  vast  mass  of  uncertain,  incom- 
plete and  contradictory  evidence  found  in  this  i-ecord,  that  defendant 
has  proved,  with  anything  approaching  legal  certainty,  that  Martin  did 
not  have  in  the  warehouse  sugars  belonging  to  himself  equal  in  value 
to  the  adjusted  amount. 

The  defendant  asserts  in  its  answer,  that  "  subsequently  to  the 
adjustment,  it  ascertained  that  the  total  amount  of  the  sugar  contained 
in  said  warehouse,  at  the  time  of  the  fire,  was  only  52  hhds.,"  of  which 
only  three  l>elonged  to  J.  J.  Martin.  This  was  certainly  a  bold  assertion, 
in  view  of  the  report,  of  the  exx)erts,  and  in  view  of  the  fact  that  one  of 
its  own  experts  had  unequivocally  sworn,  at  a  judicial  inquest  held 
before  this  suit  was  brought,  that  he  had  actually  counted  the  rem- 
nants of  about  95  hhds.  in  the  debris  of  the  fire. 

The  assertion  rests  alone  upon  the  testimony  of  a  single  witness,  a 
creditor  of  Martin,  who  connived  at  Martina's  claim,  as  long  as  he  hoped 
to  be  iiaid  out  of  the  proceeds,  and  when  that  hope  vanished,  mischiev- 
ously interfered  and  stirred  up  tliis  litigation.  His  testimony  is  con- 
tradicted by  a  cloiul  of  witnesses,  and  is  inconsistent  with  every  fact 
in  the  record. 
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It  would  be  uselesa  for  u»  to  analyze  this  evidence.  So  far  aa  the 
direct  evidence  of  partieB  wKo  saw  and  estimated  or  counted  the  hhdK. 
just  before  the  fire,  is  concerned,  the  preponderance  is  strongly  in  favor 
of  plaintiff,  and  opens  a  question  of  veracity  of  witnesses,  which  wa» 
solved  in  favor  of  plaintiff  by  the  Judge  a  quo,  who  saw  and  heanl  them 
and  had  better  opportunities  of  determining  it  than  we  can  have. 

So  far  as  the  indirect  evidence  touching  purchases  and  sales,  re- 
movals and  entries,  goes,  it  is  so  confused,  incomplete  and  contra- 
dictory, that  opposing  counsel  present  a  variety  of  theories,  about 
equally  plausible,  from  which,  on  the  one  hand,  it  would  follow  that 
Martin  had  no  sugar  at  all,  and  on  the  other,  that  he  had  even  more 
than  he  claimed  in  his  preliminary  proof.  In  this  sea  of  conjecture  and 
uncertainty,  our  minds  find  no  resting  place  except  on  the  firm  prin- 
ciple tliat  the  burden  of  proof  rests  on  defendant,  and  that  the  judg- 
ment appealed  from  is  not  to  be  disturbed,  except  upon  full  conviction 
that  it  is  erroneous. 

Judgment  affirmed  at  appellant's  cost. 


Dissenting  Opinion, 

The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  The  opinion  and  deciee  rendered  by  the  majority  of  the 
Court  in  this  case,  doe.**  not  wwvt  with  lay  loncurrence,  and  1  therefore 
respectfully  dissent  therefrom. 

The  defense  is  based  upon  an  alleged  vitiation  of  the  policy,  gro^\•ing 
out  of  fraud,  false  swearing  and  misrepresentations  by  the  insurer,  as 
to  the  loss  sustained  by  him  under  the  policy,  the  same  being  inten- 
tional and  relating  to  material  points. 

Defendant  urges,  and  I  think  properly,  that  an  aasignee  of  a  jwlicy, 
whether  before  or  after  an  a<yu8tment  of  loss,  stands  in  no  better  posi- 
tion than  his  assignor,  and  that  when  the  books  of  the  assured  become 
absolutely  necessary-  in  the  course  of  an  investigation,  and  are  with- 
held or  not  produced  by  the  assured,  the  Court  will  pi-esume  against 
the  assured,  unless  a  satisfactory  explanation  is  given  for  their  non- 
production.  I  do  not  think  that  in  this  case  tlie  explanation  removes 
the  suspicion  of  these  books  being  i>urposely  withheld,  or,  at  least, 
most  carelessly  and  indifferently  kept. 

Plaintiff  contends,  that  defendant  is  estopped  from  setting  up  the 
forfeiture  of  the  policy  sued  upon,  by  the  adjustiuent  of  the  loss  ther<»- 
under,  and  because  of  the  written  and  oral  stiitements  and  representa- 
tions made  by  it«  president  to  the  phvintiff  before  the  latter  took  an 
assignment  thereof.  Also,  that  when  a  debtor  acknowledges  that  a 
debt  about  to  be  assigned  is  due,  without  any  allegation  of  defense. 
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he  shall  not  be  permitted  to  make  a  defense  against  the  assignee ;  and 
this,  whether  his  silence  proceed  from  ignorance  or  design ;  and  where 
there  is  a  statement  of  a  single  contingent  ground  of  defense,  the 
debtor  is  to  be  confined,  as  against  the  assignee,  to  the  ground  of 
defense  stated,  and  cannot  be  i>ermitted  to  urge  any  other.  And,  that 
a  presumption  of  fraud  cannot  arise  irom  a  mere  act,  the  effect  of  which 
was  not  and  could  not  be  injurious. 

As  stated,  the  defense  is  based  upon  an  alleged  vitiation  of  the 
policy,  and  error  in  the  judgment,  growing  out  of  fraud,  false  swear- 
ing and  misrepresentations  by  the  insurer,  as  to  the  loss,  as  stipulated  in 
the  policy,  the  same  being  intentional  and  on  material  points. 

Defendant  urges,  that  an  assignee  of  a  policy,  after  an  adjustment  of 
loss,  stands  in  no  better  position  tlum  his  assignee. 

I  think  the  defendant  was  not  estopped  from  pleading  or  availing 
himself  of  the  defense,  that  the  a<|jiistmeut  acknowledged  was  fraudu- 
lent, and  therefore  inoperative,  and  that  he  is  not  pi'cchided  by  reason 
of  his  previous  acknowledgment  of  the  adjustment.  This  endorsement 
in  favor  of  Martin  did  not  estop  the  Company  from  urging  the  forfeit- 
ure of  tlie  policy,  on  account  of  fraud  and  misrepresen tuition,  a  false 
swearing  subsequently  discovered,  and  I  do  not  think  that  Martin's 
transferree  or  assignee  was  in  better  condition  in  that  regard  than 
Martin  himself, 

"  When  a  claim  has  been  atyuste^l  and  the  amount  of  the  loss  agreed 
upon  between  the  assured  and  insurers,  or  their  agent,  disputes  may 
arise  how  far  the  adjustment  is  binding  upon  the  insurers,  before  pay- 
ment. This  question  has  been  the  subject  of  numerous  cases  in  marine 
insurance,  in  which  it  has  been  held,  that  the  a(\jiL»tment  is  nothing 
more  than  a  promise  to  pay,  which  is  only  binding  when  founded  on 
the  consideration  of  a  previous  liability.  ^What,'  it  is  said,  ^  is  an 
a<\justmcnt  9  ^  'An  admission,  on  the  supposition  of  certain  facts  stated, 
that  the  assured  are  entitled  to  recover  on  the  policy,'  An  under- 
writer must  make  a  strong  case  after  admitting  his  liability,  but  until 
lie  has  paid  the  money,  he  is  at  liberty  to  avail  himself  of  any  defense 
which  the  facts  or  the  law  of  the  case  will  furnish,"  Wood  on  Insur- 
ance, ^  468« 

*'  The  fact  that  the  loss  has  been  adjusted  by  the  in  suiters,  does  not 
necessarily  entitle  the  assured  to  receive  that  amount.  The  a<\iust- 
inent  of  itself  merely  amounts  to  an  admission,  on  the  x><^i*^  of  the 
insuree,  that  the  sum  fixed  is  due,  if  the  insured  is  entitled  to  have  any- 
thing  tinder  the  policy ^  and  does  not  estop  the  insured  from  setting  up 
fraud  upon  the  part  of  the  assured,  or  a  breach  of  any  of  the  condi- 
tions of  the  policy,  that  operate  to  defeat  any  insurer's  liability." 
Jff.  $456, 

31 


242  SUPREME  COURT  OF  LOUISIANA, 

Godchaux  vg.  iDsuranoe  Company. 

The  policy  and  the  ac(ju8tiuent  thereon  were  not  negotiable,  and  in 
view  of  the  t'estimony,  I  cannot  treat  this  endorsement  as  unconditionally 
binding  the  Company  and  catting  off  its  defenses;  nor  can  its  defend 
be  confined  to  the  single  contingency  contended  for  by  plaintiff. 

Indeed,  I  regard  the  mention  of  the  contingency  of ''  the  assured  set- 
ting fire  to  the  premises,'^  as  being  simply  an  illustration,  or 
as  intimating  one  cause  out  of  others  which  would  vitiate  the  policy, 
and  which  are  set  forth  in  the  instrument  itself  on  which  the  loss 
should  be  paid,  and  by  which  defendant's  jesponsibility  was  governed, 
and  not  binding  him  irrevocably,  even  if  it  should  be  afterwards 
discovered  that  the  acknowledgment  was  induced  by  fraudulent 
representations. 

This  case,  to  my  mind,  is  narrowed  in  its  consideration  to  the 
decision  of  the  question,  whether  -or  not  there  was  on  the  part  of 
Martin,  the  assured,  in  whose  favor  the  adjustment  was  made,  ^^/rand, 
or  attempt  at  fhnudj  by  false  swearing  or  othermae^^'^  which  if  com- 
mitted, under  the  terms  and  stipulations  of  the  policy,  would  oatrw  a 
forfeiture  of  all  claims  on  the  Company  under  said  policy.  UjKm  the 
solution  of  this  question  depends  plaintiff's  claim  and  right  of  I'ecovery. 

The  propriety,  and  even  the  necessity  of  the  insertion  of  stipulations, 
in  plain  words,  the  violation-  of  which  operat«s*as  a  forfeiture  of  the 
policy,  are  in  the  interest  of  business  and  fair  dealing,  and  intended  aa 
a  protection  to  all  parties  interested,  the  insured  as  well  as  the  insurer. 
Perspicuous  and  unmistakable,  they  strike  the  at4«n4^ion  and  require 
observance  under  the  clearly  expressed  penalty  of  foifeitUFe  of  any 
rights  growing  out  of  the  policy  or  contract  of  insurance.  Pure  morals, 
commercial  integrity,  good  faith  and  honest  dealing,  all  require  that  in 
such  matters,  the  terms  of  the  agreement  should  be  stiictly  complied 
with  and  all  its  requirements  rigorously  exacted.  Truthfulness  and 
good  faith  are  of  the  essence  of  contracts  of  insui'ance. 

To  reach  a  proper  and  just  conclusion,  I  have  ^^i^ea  to  the  volumi- 
nous transcript,  much  of  which  is  taken  up  with  the  examinations  and 
cross-examinations  of  an  army  of  witnesses,  a  patient  and  carefUl, 
although  tedious  investigation. 

It  is  a  delicate  task  to  analyze  conflicting  t^istimony  and  reach  a  just 
conclusion,  where  the  statements  of  witnesses  on  the  same  points 
vary,  and  in  some  instances  are  entirely  contradictory. 

In  this  case  the  Record  discloses  that  the  sworn  statement  and  affi- 
davit of  loss  made  by  the  insured,  Martin,  on  11th  of  June,  1875,  do 
not  truthfully  set  forth  the  quantity  of  sugar  destroyed  by  fire,  on  the 
burnt  pi'emises.  There  were  not  124  hogsheads  of  sugar  in  the  ware- 
house belonging  to  Martin  at  the  time  of  Are.  Ill  the  subsequent 
statement  made  by  Martin,  he  shows  the  total  quantity  of  his  sugar 


NEW  ORLEANS,  MARCH,  1882.  243 

Godcbaax  vs.  Insurance  Company. 

Btored  in  the  warehouse  between  the  15.th  of  May  and  8th  June,  both 
inclaaive,  to  be  117  hogsheads  and  20  barrels,  from  which  deduct  34  hogs- 
heads and  7  barrels,  and  there  remained  on  the  8th  of  June,  83  hogs- 
heads and  13  barrels,  but  Mr.  Martin  appends  a  note  to  this  statement, 
as  follows :  '^  Of  the  63  hogsheads  of  sugar,  12  hogsheads  were  barrelled, 
making  no  change  in  my  stock,  except  reducing  the  number  of  hogs- 
heads to  71,  and  the  difference,  12  hogsheads,  being  represented  by 
tifty-two  barrels  of  brown  sugar." 

The  facts  elicited  in  regard  to  the  twelve  hogsheads  pledged  to  Mr. 
Math^  and  withdrawn  by  Mr.  Martin  f^om  the  sugar  shed  some  time 
after  the  8th  of  June,  show  that  Mr.  Martin's  representations  in  regard 
to  these  twelve  hogsheads  being  part  of  the  sugar  insured  and  consumed 
by  fire,  are  not  correct  and  truthful. 

The  testimony  of  P.  R.  Canton,  before  a  Justice  of  the  Peace,  shows 
that  between  half-past  one  and  two  oVlock  on  the  day  of  the  8th  of 
Jane,  he  was  at  Mr.  Martin's  warehouse,  and  that  he  then  counted 
fifty-two  hogsheads  of  sugar,  all  the  hogsheads  in  the  warehouse,  of 
which  Martin  stated  49  hogsheads  belonged  to  P.  N.  Canton,  and  the 
remaining  three  to  himself,  (Martin).  Martin  stated  then,  that  the 
remainder  of  Canton's  sugar  was  in  the  sugar  sheds,  and  that  he  would 
have  it  removed  to  the  warehouse,  and  later  in  the  day,  at  half-past 
five  o'clock  in  the  afternoon  he  told  witness  it  had  been  thus  removed. 
At  that  time  there  should  have  been  81  hogsheads  of  sugar  in  the  ware- 
house belonging  to  Canton. 

P.  N.  Canton  also  testified  that  Maitin  had  in  his  hands  81  hogsheads 
of  sugar  belonging  to  him  (Canton). 

The  testimony  fails  to  satisfy  me  that  there  was  hauled  to  the  ware- 
house on  the  8th  of  June,  a  quantity  of  sugar  sufficient  to  make  up  the 
81  hogsheads  of  Canton  and  the  83  hogsfieads  of  Martin,  which,  in  his 
last  statement,  Martin  claims  to  have  been  in  the  warehouBe,  The 
witnesses  on  behalf  of  the  plaintiff  testify  vaguely  and  indefinitely  on 
that  point  and  fail  to  convince  me«  The  witness,  Paul  Lusey,  says 
that  he  thinks,  about  3  o'clock  in  the  afternoon  of  the  8th,  there  were 
about  100  hogsheiids  of  sugar  in  the  warehouse,  but  that  he  did  not 
count  it.  The  other  witnesses  for  the  plaintiff,  so  far  as  relates  to  the 
quantity  of  the  sugar,  are  vague  in  their  statements,  and  are  mere 
estimates,  without  having  mtule  an  actual  count.  The  testimony  of  the 
elerk,  Dussumier,  and  Francis  Martin,  is  in  direct  conflict  with  that  of 
Canton,  and  even  if  correct,  conflicts  with  Martin's  own  statement  in' 
his  preliminary  proofs  of  loss.  Having  definitely  ascertained  the  exact 
quantity  of  sugar  in  the  warehouse  on  the  day  when  it  was  turned  over 
by  Fitz  to  Martin,  and  it  being  Incumbent  upon  the  assured  to  make 
pitM>f  of  his  16bs  with  certainty,  or  at  least  with  an  approximation  to 
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Certainty,  it  strikes  me  that  it  was  within  the  power  of  Martin  to  show^ 
liaving  on  hand  79  hogsheads  On  the  15th  of  May,  about  whicli  tlier^ 
seems  to  be  no  doubt,  what  additional  sugars  lie  received,  and  what  he 
sold  or  removed  from  the  wareliouse  between  the  15th  of  May  and  tb« 
8th  of  June,  and  thus,  with  mathematical  certainty,  would  have 
appeared  tlie  total  quantity  on  hand,  and  to  whom  and  in  what  pro* 
jiortions  the  total  belonged.  The  representations  and  sworn  state- 
ments of  Martin  are  contradictory ;  they  are  not  sustained  by  the  facts, 
as  elicited  subsequent  to  the  adjustment.  Was  there  then  such  '^  fraud, 
or  attempt  at  fraud,  by  false  swearing  or  otherwise,"  as  would  cause  a 
foifeitni^  of  all  claim  under  the  policy  ? 

The  stipulations  in  this  regard  are  precise,  the  reason  therefore  is 
sound,  and  strict  compliance  therewith,  in  all  material  points,  essential 
to  entitle  the  assured  to  avail  himself  of  the  benefits  of  the  contract. 
The  elements  of  the  contract  are  good  faith  and  strict  trotiifulness ;  the 
observance  whereof,  in  the  very  nature  and  character  of  the  contract  is 
matenal.  It  matters  not  whether  the  misrepresentations  and  false 
statements  and  affidavits  were  calculated  to  impose  greater  or  less  loss 
on  the  insurer,  or  to  enure  to  the  advantage  or  disadvantage  of  the 
assured,  if  made  knowingly  and  with  fraudulent  intent,  they  operate,  of 
themselves,  as  a  forfeiture  of  the  claim  of  the  assured.  All  the  facts 
and  circumstances  developed  on  the  trial  of  this  case  in  the  lower  court, 
as  disclosed  in  the  record,  lead  me  to  the  conviction,  that  intentional 
misi^presentation  and  fraudulent  designs  were  pnicticed  by  the  assured, 
in  the  manner  alleged  by  the  defendant,  and  thus  vitiated  the  policy  of 
insurance,  and  the  ai\justment  it.self  based  thereon,  and  plaintiff,  as 
assignee  has  no  better  right-s  as  to  recovery  than  his  assignor,  the  assured. 
Plaintiff  relies  very  earnestly  upon  the  endorsement  of  Mr,  Fourchy,  as 
binding  the  Company,  and  as  constituting  a  strong  if  not  controlling 
reason  for  his  purchase  of  the  claim  from  Maitin.  With  such  contra- 
dictory stat'Cments  in  I'egard  to  the  conversations  had  l>etween  IMr. 
Godchanx  and  his  clerk,  on  the  one  hand,  and  Mr.  Foui-chy,  the  presi- 
dent, and  the  secretary  of  the  Insurance  Company,  on  the  other,  with 
no  impeachment  or  attempt  at  impeachment  of  the  credibility  of  any 
of  these  witnesses,  in  order  to  anive  at  a  i>roper  decision  thereon,  and  to 
give  weight  to  the  one  or  the  other,  it  is  proper  and  reasonable  to 
consider  all  the  circumstances  attendant  upon  the  transaction.  It 
strikes  me  as  strange  and  inconsistent,  that  in  view  of  the  reliance 
which  the  plaintiff  contends  he  placed  upon  the  statement  of  Mr. 
Fourchy,  the  faith  which  he  reposed  upon  his  alleged  representations, 
and  the  controlling  influence  which  they  exercised  upon  him,  and 
which  led  him,  in  view  of  his  understanding  of,  and  confldenoe  in  the 
alleged  assurances,  to  make  a  large  investment  of  his  moneys  in  this 
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claim,  he  should  discount  what  he  considered  a  valid  claim  against  a 
corporation  of  undoubted  solvency  and  high  financial  standing,  having 
only  about  sixty  days  to  run,  before,  as  he  believed,  it  would  be  paid 
iu  fiill,  at  the'  enormous  discount  of  about  56  per  cent,  per  annum. 
This,  to  say  the  least  of  it,  may,  witliout  any  satisfactory  explanation, 
be  regarded  as  inconsistent  with  plaintiffs  declaration  in  his  testimony  : 
'*  I  discounted  the  policy  and  took  all  the  pains  to  see  that  it  was  good, 
be  sure  that  it  waa  good." 

But,  even  if  Mr.  Godchaux's  and  Mr.  Gauthier's  recollection  is  connect, 
and  Mr.  Fourchy's  is  at  fault,  had  Mr.  Fourchy  the  right  to  bind  the 
Company  f  To  admit  the  light  of  the  president  to  bind  a  corporation, 
without  authority  from  the  corporation  itself,  or  its  directory  to  whom, 
under  its  charter,  such  authority,  with  the  right  to  delegate,  is  given, 
is  a  dangerous  doctrine.  To  recognize  this  right  iu  an  agent  or  minis- 
t-erial  officer  of  a  corporation,  would  be  to  place  its  stockholders  and 
their  capital  at  the  mercy  of  an  individual,  who,  witliout  warrant  or 
special  authority,  might,  by  a  stroke  of  his  pen,  involve  it  in  ruin.  There 
is  no  proof  to  show  that  Mr.  Fourchy  was  clothed  with  such  authority, 
and  it  is  not  to  be  presumed.  Greenleaf  on  Evidence,  vol.  i. ;  Paley  on 
Evidence,  Cli.  3,  part  2 ;  Parsons  on  Shipping,  voh  i. ;  17  Mass.  1 ; 
Green's  Brices  Ultra  Vires,  p.  390. 

I  do  not  think  that  the  ac<^eptance  by  Mr.  Fourchy  of  the  adjustment, 
even  if  he  had  the  authority  to  do  so,  was  conclusive,  and  operated  as 
an  estoppel  on  the  Company,  but  do  think  it  would  be  inoperative,  if 
given  in  error  and  fraud,  and  would  fall,  if  these  or  either  were  estab- 
lished. See  Arnold  on  Insurance,  996,  999, 1003 ;  9  A.  590 ;  Phillips  on 
Evidence,  Ed.  1867,  $$  1815,  1816,  1817.  I  think  that  fraudulent  and 
false  statements  were  made  by  the  assured,  which  induced  the  acknowl- 
edgment of  the  adjustment,  and  it,  therefore,  does  not  bind  the  com- 
pany and  cannot  be  treated  as  an  estoppel. 

Parsons  on  Contract,  Vol.  2,  p.  556,  6th  Ed.,  says :  "  Adjustments 
•  •  •  may  be  avoided  by  a  party  defrauded,  if  they  were  made 
fraudulently,  nor  are  they  enforced  if  founded  upon  a  material  misrep- 
resentation or  concealment,  or  a  material  mistake  of  fact,  or,  we  think, 
of  law.  But  the  distinction  of  the  common  law  between  these  two  mis- 
takes is  still  so  far  applied,  that  if  money  be  actually  paid  under  an 
a^jastment,  it  may  l>e  recovered  back,  if  paid  through  a  mistake  of 
fact,  but  not  if  paid  through  a  mistake  of  law.'' 

In  9  A.  590,  the  Supreme  Court  held  :  <<  A  x>olicy  of  insurance  and 
the  acynstments  thereon,  even  if  subscribed  by  the  plaintiff  to  be  right, 
is  not  negotiable,  and  if  it  is  assigned,  the  assignee  takes  it  subject  to 
all  equitable  defenses  against  the  assured.    An  adjustment  signed  by 
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the  insurance  in  ignorance  of  fraud,  practiced  by  the  assured,  which 
would  avoid  the  policy,  must  be  set  aside.^' 

For  these  reasons,  I  feel  constrained  to  dissent  from  my  brethren  con- 
stituting the  majority  of  the  Court. 

Rehearing  refused. 

Justices  Todd  and  Levy  dissent,  considering  that  a  rehearing  should 
be  granted. 


S4  946 
4S    338 

84  S46 
|_50  564! 

d4  ^6 

62  1024 


No.  7459. 
Stanislas  Plassan  vs.  The  Louisiana  Lottery  Company. 

In  a  suit  for  damages  for  maliciouB  prosecutioii,  the  presumption  of  want  of  probable  cause 
following  from  the  acquittal  or  discharge  on  preliminary  examination,  of  the  aconsed,  can 
be  successfully  rebutted  by  eyidenoe  showing  that  the  party  provoking  the  prosecution 
acted  on  information  reasonably  calculated  to  cause  and  lead  a  man  of  ordinary  caution 
and  prudence  to  beUeve  or  entertain  an  honest  and  strong  suspicion  of  the  guilt  of  the 
party  accused. 

In  such  a  case,  a  corporation  wiU  be  exonerated  from  damages  for  a  charge  or  accusation 
made  by  one  of  its  authorized  officers. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Homtony  J. 


1. 


3. 


4. 


£.  W.  Huntingtan  and  H.  L,  Dufour^  for  Plaintiff  and  Appellee : 

Halice  and  want  of  probable  cause  must  concur  to  entitle  plaintiff  to  recover ;  but  malice 

need  not  be  proved  affirmatively ;  it  may  be  inferred  from  want  of  probable  cause.    9  R. 

487,  318 ;  9  A.  219. 

The  discbarge  of  plaintiff  by  the  examining  magistratCf  is  presumptive  evidence  of  want 

of  probable  cause.    3  Or.  on  £v.  Sec.  455 ;  S4  A.  330. 

Probable  cause  is  such  a  state  of  facts  as  would  lead  a  careful  and  conscientious  man  to 

believe  the  plaintiff  was  guilty.     Gr.  on  £v.  Sec.  454,  notes  and  eases ;  2  Addison  on 

Torts,  p.  7S9. 

The  principal  is  liable  for  the  acts  of  his  agent  when  done  in  the  course  of  his  emidoy 

ment,  and  for  the  principal's  benefit,  even  though  he  has  given  no  special  instructions  to 

do  them.    2  6r.  on  Ev.  Sec.  449 ;  1  Addison  on  Torts,  pp.  31-2. 

Where  express  malice  is  proved,  slight  evidence  of  want  of  probable  cause  is  z«qnlred.    3 

Rob.  17;  9  R,  387  J  5  A.  714. 

Character,  reputation,  mentid  anguish  and  public  disgrace  of  plaintifli;  ace  elements  to  b« 

considered  in  the  estimation  of  damages     29  A.  172  ^  Sedgwick  on  Damages,  pp.  3.'>,  et 

aeq.i  2  Gr.  on  £v.  Sec.  267 ;  Id.  456. 

Where  the  iivjnry  was  wilful  or  malicious,  exemplary  and  vindictive  damages  will  be  al* 

lowed.    2  Addison  on  Torts,  pp.  1192,  et  teq.-,  2  How.  210 ;  Field  on  I>amage8,  p.  540. 

Common  law  authorities  are  applicable  in  this  State  in  suits  for  malicious  prosecution.    K 

A.  11. 

Under  the  general  issue  no  evidence  will  be  received  except  in  mitigation  of  damages 

There  must  be  Judgment  for  plaintiff  in  this  suit  under  the  pleadings.     S  R.  329. 

Thos,  J.  Semmes  and  Jos.  P.  Hornor,  for  Defendant  and  Appellant : 

Corporations  are  not  to  be  punished  for  the  negligence  or  carelessness  of  their  agents,  as  a 
crime,    ll  A.  294. 


e. 


7. 


8. 


9. 
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Am  employer  Ia  not  liable  for  the  acta  of  hia  aerrast  which  are  not  done  in  the  discharge  ot 

hia  dotlea.  for  which  aueh  servant  waa  employed.    13  An.  445 ;  C.  C.  2320. 
The  principal  ia  not  liable  fur  exemplary  damagea  for  the  groas  negligence  or  wilful  wnmga 

of  hia  agent  or  atirrant  unleaa  he  haa  eonaented  to,  or  aathorized,  or  ratified  the  serraat'a 

acta.    Field  on  Damages,  pp.  98,  100. 
In  an  action  for  d  imagea  for  mal*ciona  proaeention,  plaintiff  mast  prove  that  defendant  was 

the  prosecntor,  or  instigated  the  proceeding.    24  Howard,  544. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  The  defendant  corporation  has  taken  this  appeal  from  a 
judgment  allowing  damages  against  it  in  favor  of  plaintiff  for  having 
maliciously  caused  his  arrest  under  a  criminal  prosecution,  instituted 
by  one  of  the  Company^s  agents,  and  from  which  arrest  plaintiff  was 
discharged  by  the  Recorder  or  Judge  before  whom  the  charge  had  been 
made. 

The  litigation  grows  out  of  the  following  fact-s,  as  disclosed  by  the 
Record  : 

In  order  to  protect  the  defendant  by  the  enforcement  of  Act  No.  9  of 
1874,  making  it  a  penal  offense  for  any  one  to  stU,  barter  or  exchange, 
Ib  New  Orleans,  any  unlicensed  lottery  tickets,  the  Mayor  of  New 
Orleans,  in  November,  1877,  commissioned  one  G.  I.  Schrieber,  as  a 
special  officer  for  and  at  the  pay  of  the  Lottery  Company. 

This  officer,  having  received  information  some  time  in  May,  1878, 
that  the  plaintiff,  Plassan,  was  selling  Havana  lottery  tickets,  and 
desiring  to  ascertain  the  fact,  sent  one  Frisbee  to  plaintiff's  office,  with 
instructions  to  buy  from  him  a  Havana  lottery  ticket,  and  that  said 
Frisbee,  on  return,  stated  that  he  had  bought  such  a  ticket  from  plain- 
tiff, and  delivered  the  same  to  the  officer,  who,  thereupon,  and  on  such 
information,  made  the  affidavit  under  which  plaintiff  was  arrested  and 
brought  before  the  Recorder,  who  released  him  on  an  appearance  bond. 

Three  days  afterwards,  he  was  examined  by  the  Recorder,  before 
whom  Frisbee  appeared  as  a  witness  and  identified  the  plaintiff  as  the 
person  who  had  sold  him  the  lottery  tickets,  hereinabove  referred  to, 
After  hearing  witnesses  on  behalf  of  the  accused,  the  Recorder,  enter- 
taining a  doubt  as  to  the  guilt  of  the  accused,  gave  him  the  benefit  of 
that  doubt  and  discharged  him  from  the  prosecution,  which  then  and 
thus  terminated,  whereupon  plaintiff  brought  this  suit  for  ten  thou- 
sand dollars,  as  damages  for  a  malicious  prosecution.  For  answer,  the 
«lefendant  filed  a  general  denial. 

The  dominant  questions  presented  under  the  pleadings  and  the 
evidence  are : 

1.  Did  the  defendant  corporation  prosecute  or  instigate  the  prose- 
cution f 

2.  Was  such  prosecution  malicious  and  without  probable  cause  1 
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3.     Has  it.  caused  auy  damages  to  plaiDtiff  f 

His  counsel  admit  that  lii»  right  of  recovery  depends  upon  positive 
and  afflmiative  proof  of  each  of  these  propositions,  and  they  contend 
that  such  proof  is  to  be  found  in  the  record. 

We  are  not  clear  that  the  evidence  shows  conclusively  that  the 
defendant  corporation  did  instigate  this  prosecution,  of  which  its 
officers  Were  ignorant  until  after  the  discharge  of  plaintiff,  and  that  the 
act  of  Schrieher  was,  beyond  a  doubt,  within  the  scope  of  his  employ- 
ment by  the  Lottery  Company. 

But,  under  the  conclusion  which  is  forced  upon  us  by  tlie  evidence 
on  another  point,  on  which  we  shall  rest  our  de^^lsion,  we  find  it 
unnecessary  to  settle  this  doubtful  issue. 

For  admitting,  for  the  sake  of  argument,  that  the  act  of  Schrieber  in 
the  premises  was  that  of  his  principal,  the  defendant,  and,  therefore, 
that  the  Company  did  instigate  the  prosecution,  we  are  satisfied  from 
the  evidence,  tested  imder  the  light  of  our  jurisprudence,  and  of  the 
authorities  quoted  by  plaintiff  himself,  that  the  charge  was  not  made 
maliciously  or  without  probable  cause. 

Admitting  w^ith  plaintiff,  as  laid  down  by  Greenlcaf,  vol.  ii.  par.  45.5, 
"  that  the  discharge  of  the  plaintiff  by  the  committing  magistrate  is 
prhfM  facie  e\'idence  of  the  want  of  probable  cause,  sufficient  to  throw 
upon  the  defendant  the  burden  of  proving  the  contrary,''  we  find  in  the 
record  abundant  evidence  to  exclude  malice  ft'om  the  defendant,  and  to 
show  probable  cause  for  the  charge  brought  agaiust  the  plaintiff  under 
the  provisions  of  Act  No.  9  of  1874,  for  the  enforcement  of  which 
Schrieber  had  l>een  specially  appointed  by  the  city  authorities. 

Having  received  information  inculpating  ]daintiff,  he  did  not  act 
hastily  and  prefer  the  charge  on  this  rumor  or  reputiition,  but  he  insti- 
tuted special  and  direct  inquiry,  and  on  the  positive  information  thus 
received  through  Frisbee,  who  produced  the  ticket  which  he  claimed  to 
have  purchased  from  plaintiff,  he  then  made  the  affidavit  which  culmi- 
nated in  the  arrest  of  plaintiff.  His  precaution  in  thus  acting,  coupled 
■with  the  fact  that  plaintiff  was  an  utter  stranger  to  him,  excludes  any 
and  all  elements  of  malice  in  his  mind,  and  the  information  which  he 
received  was  such  as  ''  to  cause  and  lead  a  nuiu  of  ordinary  caution  and 
prudence  to  believe  or  entertain  an  honest  and  strong  suspicion  "  that 
plaintiff  was  actually  engaged  in  selling  unlicensed  lottery  tickets,  in 
direct  contravention  of  the  law  which  it  was  his  duty  to  enfoice. 
Greenleaf,  vol.  ii.  par.  454. 

We  see  from  the  testimony  of  the  committing  m agist I'ate  that  such 
■was  the  impression  made  on  his  mind  by  the  evidence  in  the  prelimi- 
nary examination,  and  that  the  discharge  of  the  accused  was  due  t4>  a 
mere  doubt  as  to  his  guilt  in  the  mind  of  the  Jiulge. 
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Plaintiff  coutends  that  Frisbee,  being  unworthy  of  belief,  liis  state- 
iiieut  nhoiild  not  have  been  taken  by  Schrieber,  and  cannot  be  held  as 
the  ba^is  of  a  probable  eaufle  for  the  charge  brought  by  him  agaiimt 
plaintiff. 

The  evidence  in  the  record  fails  to  satisfy  us  that  Prisbee  was  proven 
to  be  a  notoriously  bad  character,  or  unworthy  of  belief,  and  a  fortiori 
to  show  that  such  alleged  unworthiness  was  known  to  Schrieber  at  tlie 
time  that  he  received  from  F'risbee  the  information  which  prompted 
liiui  to  institute  the  prosecution. 

Believing,  as  we  do,  that  the  evidence  in  the  case  is  amply  sufficient 
to  rebut  the  presumption  of  want  of  probable  cause  resulting  from  the 
discharge  of  plaintiff  by  the  committing  magistrate,  we  conclude  that 
plaintiff  has  failed  to  make  out  a  case  of  malicious  prosecution  against 
the  defendant,  and  that  the  judgment  appealed  from  is  therefore  eiTO- 
iieouH.     Godfrey  vs.  Soniat,  33  A.  915. 

It  is  therefore  ordered,  that  the  judgment  of  the  lower  court  be 
annulled,  avoided  and  reversed,  audit  is  ordered,  adjudged  and  decreed, 
that  plaintiff^s  demand  be  rejected  and  his  action  dismissed  at  his  costs 
in  both  Courts. 

Rehearing  refused. 


No.  745a 
Emile  Tanneket  vs.  The  Merchants'  Mutual  Insurance  Company. 

This  U  a  suit  oo  a  policy  of  ioaiiniDce,  for  the  d«8tnictlon  of  the  insured  building.  The 
policy  contained  a  claoHe  under  which  the  insurer  was  not  responsible  for  losses  occa- 
sioned by  explosion.  And  the  defense  was  that  the  losses  were  due  to  that  cause.  By 
the  explosion  of  the  sngar  house  boilers,  the  building  caught  Are,  which  fire  was  appar- 
entiy  extingnii*h«d,  but  it  broke  out  a  second,  and  a  third  time,  within  forty  eight  hoars 
after  the  explosion. 

HHd^  that  the  existence  of  a  fire  as  an  effect  of  the  explosion  must  be  presumed  to  have  con> 
tinned  as  snch  an  effect,  unless  the  contrary  be  proven,  and  the  insurer  was  released  firom 
liability  for  the  destruction  of  the  building. 

APPEAL  from  the  Fifth  District  Conrt  for  the  Parish  of  Orleans. 
KofferSy  J. 


Henry  Denis  and  Miilerj  Finney  it  Miller,  for  Plaintiff  and  Appellee, 
Albert  Voorlueg  and  Thm.  J.  Semmes,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

P0C116,  J.  Under  the  decree  of  our  immediate  preclecessors,  remand- 
iug  this  case,  onr  inquiry  must  be  restricted  to  an  a(\judication,  *'  as  to 
the  canse  of  what  is  t-emied  the  last  fire,"  which  finally  and  completely 
as 
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destroy  (mI  the  insured  sugar  house,  one-third  part  of  which  liad  already 
been  destroyed  by  fire,  caused  by  the  explosion  which  occurred  on 
Friday  morning,  November  29th. 

We  must  fii'st  dispose  of  some  doubts  suggested  by  the  District 
Judge,  and  by  lilaintift^'s  counsel,  as  to  the  true  im])ort  and  effect  of 
the  opinion  of  our  predecessors,  and  of  their  decree  in  remanding  the 
cause. 

It  has  been  intimated  tliat  the  Supreme  Court  did  not  reveinse  its 
previous  decree,  or  intend  to  annul  and  set  aside  the  judgment  of  the 
lower  court  then  on  api>eal. 

A  careful  reading  of  the  oi)inion  and  decree  on  n»hearing,  dispels  all 
doubts  on  both  of  those  x)ropositions.  True,  the  previous  decree  of  the 
Court,  and  the  judgment  then  on  appeal  are  not  reversed  in  so  nniny 
words,  but  the  int^jntion  of  the  Court  to  reverse  both  is  nmnifest  from 
the  conclusions  reached  on  rehearing,  and  by  the  decree  rendert»d. 

In  the  judgment  appealed  from,  it  had  been  adjudicated  that  the 
exjdosion  was  not  the  cause  of  either  lire,  or  of  the  destruction  of  the 
building,  and  that  judgment  had  been  affinned  in  the  first  decree  of 
our  predecessors,  who  had  therein  found  that  the  explosion  had  not 
caused  either  the  first,  the  second,  or  the  third  fire.  In  the  remanding 
opinion,  however,  they  concluded  that  the  first  two  fires,  as  they  are 
called,  had  been  caused  by  the  explosion,  and  they  reserved  their 
opinion  as  to  the  nature  of  the  third  fire. 

It  is  therefore  clear  that  so  much  of  the  fii-st  opinion  as  decides  that 
the  explosion  had  not  caused  the  first  two  fires,  is  reversed  by  the 
subsequent  opinion,  w^hich  holds  that  it  had,  and  that  the  other  i)art 
of  the  first  opinion  which  announces  that  the  third  fire  was  not  traceable 
to  the  explosion,  is  reversed  by  the  subsequent  decree,  reserving  an 
expixjssion  of,  or  giving  no  opinion  on  this  identical  point. 

It  is,  therefore,  an  irresistible  conclusion,  that  the  previous  decree  of 
the  Court  was  reversed  bj^  the  latter,  and  that  the  judgment  of  the 
lower  court  shared  the  fat<>  of  tlie  i)reviou8  decree  i>reviou8ly  rendered 
in  afilrmance  thereof. 

Under  the  foregoing  explanation,  the  status  of  the  case,  when  it 
reached  the  District  Court,  was  on  an  ad^judication  attributing  the 
origin  of  the  first  two  fires  to  the  explosion,  and  directing  the  lower 
court  to  investigate  and  to  ascertain  the  cause  of  the  so-called  third 
fire,  and  to  that  end,  to  receive  and  to  consider  additional  evidence,  if 
offered  by  both  parties. 

The  case  now  comes  on  appeal  from  a  judgment  in  favor  of  plaintiff, 
for  the  full  amount  of  his  claim. 

Considering  the  grave  doubts  left  on  the  minds  of  our  predecessors, 
after  mature  consideration  of  the  issues  involved,  and  of  the  e\'idence 
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adiluced  in  tlie  controvei-ay,  we  have  bestowed  more  than  usual  labor 
on,  and  very  serious  attention  to  the  evidence  found  in  the  verv 
voluminous  reconl  in  the  case. 

The  evidence  shows  that  the  sugar  house  wa«  a  two-story  building, 
264  feet  long,  42  feet  wide,  and  24  feet  high,  that  the  lower  story  was 
divideil  in  two  compartments  by  a  partition  wall,  making  one  comi)art- 
inent,  known  as  the  purgery  or  cisterns,  171  feet  in  length,  and  a  second 
compartment,  9l\  feet  in  length,  which  contained  the  juice  boxes,  in 
which  the  juice  flowed  through  pipes  from  the  mill,  and  from  which  it 
was  pumped  up  as  needed  into  the  clarifiers,  and  that  the  latter, 
together  with  the  mill  and  engine,  the  evaporators,  the  doctor  engine, 
the  strike-pan  and  the  coolers,  were  all  situated  in  the  upper  story, 
which  ir«*  not  dirided  by  a  partition  tcall,  but  was  a  single  and  undivided 
compartment.  The  coolers,  a  portion  of  the  evaporators,  and  the  strike- 
pan,  were  in  that  imrt  of  the  upper  story  which  was  immediately  above 
the  purgery,  and  the  other  apparatus  above  described  in  the  other 
lM>rtion,  usually  designated  by  the  witnesses  as  the  "  engine  room." 
Unlike  other  sugar  houses,  in  which  the  juice  is  boiled  or  cooked  in 
kettles,  heated  by  a  furnace  with  a  large  and  intense  fire,  this  sugar 
house  contained  a  steam  strain,  or  large  pans,  in  which  the  juice  was 
cooked  by  means  of  steam  pipes,  connected  with  boilers,  four  in  number, 
situated  outside  of  the  main  building,  opposite  to,  and  six  feet  from 
tliat  part  of  the  building  known  as  the  *'  engine  room."  Those  boilers, 
which  furnished  steam  for  the  engine,  as  well  as  for  the  boiling 
apparatus,  and  for  other  ptirposes,  are  the  boilers  which  exploded  on 
Friday  morning  at  about  four  o'clock. 

As  shown  by  the  evidence,  and  as  found  by  our  predecessors,  this 
explosion  was  terrific  and  very  disastrous;  it  killed  two  men  and 
\ionnded  others  ;  it  demolished  a  part  of  the  sugar  house,  and  set  fire 
to  the  engine-room,  where  the  fire  was  subdued,  but  not  extinguished, 
for  it  again  broke  out  in  the  same  part  of  the  building,  during  the  ensu- 
iag  night  at  about  J  H  o'clock,  and  consumed  all  that  part  of  the  build- 
ing up  to  within  ten  feet  of  the  purgery. 

To  this  extent,  the  continuity  of  the  fire  caused  by  the  explosion  is 
judicially  ascertained,  and  the  question  now  remaining  for  solution  is 
whether  the  destruction  of  the  remainder  of  the  building  was  by  a  con- 
tinuous fire,  as  thus  originating,  or  whether  the  conflagration  can  be 
traced  to  another  or  intervening  cause. 

In  our  consideration  of  this  point,  we  shall  adopt  and  be  guided  by 
the  nde  laid  down  by  Greenleaf,  and  by  many  other  authorities  which 
we  have  examined  in  this  connection,  and  which  was  fully  recognized 
by  our  learned  predecessors  in  this  case. 

Under  this  rule,  it  was  incumbent  on  plaintiff  to  rebut  the  presump- 
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tioB  in  fftvor  of  the  continuity  of  the  fire,  and  this  he  has  failed  to 
accomplish. 

He  relies  upon  the  t<^stiniony  of  Glynn,  the  owner  of  the  plantation, 
A^iller6,  his  ovei-seer,  Lappington,  his  engineer,  Grant,  his  assistant 
engineer,  Wilson,  his  brother-in-law,  Foreman  and  Porter,  laborers  on 
the  place,  who  all  t-estify  that  on  Friday  night  after  the  destruction  of 
one-third  of  the  sugar  house,  the  fire  had  been  completely  extin- 
guished, and  put  out,  and  that  there  was  no  fire  on  Saturday,  or  on 
that  night,  until  the  next  morning,  within  a  short  time  before  the  filial 
and  destructive  conflagration. 

But  Viller^,  Lappington,  Grant  and  Porter,  all  adn^it  tliat  daring 
that  same  time,  a  window  frame  on  the  gable  end  of  the  building  was 
continually  on  fire,  and  that  it  was  too  high  to  be  reached  by  buckets 
with  water. 

It  is  also  to  be  not'Cd  that  all  these  witnesses  testified  with  equal 
assurance  that  all  fire  had  been  completely  put  out  after  the  first  fire 
of  Friday  morning,  notwithstanding  which  declarations,  it  has  been 
judicially  settled  that  the  second  fire,  so  called,  was  the  same  as,  or  a 
continuity  of,  the  first  fire. 

We  must  conclude,  as  our  predecessors  had  evidently  done,  that  in 
testifying  that  the^r«  had  been  put  out,  these  witnesses  meant  that  the 
cmiflagration  had  been  subdued,  checked,  or  put  out,  and  that  as  far  as 
their  senses  could  assist  them,  tbe  fire  appeared  to  have  ceased,  and  to 
have  disappeared,  and  hence  their  statements  as  to  the  fire  having 
been  entirely  put  out,  after  the  first  conflagration,  as  well  as  after  the 
second,  were  mere  opinions — entitled  to  very  little  weight,  when  made 
by  witnesses  who  have  not  been  introduced  as  expei>ts,  but  merely  for 
the  purpose  of  testifying  on  fact>s. 

But,  even  as  opinions,  these  statements  are  contradicted  by  the  testi- 
mony of  Glynn,  who  informs  us  that  during  all  day  Saturday  he  had 
guards  who  poured  water  on  fire  wlienever  they  saw  any,  and  who  relates 
that  at  Hi  o'clock,  in  the  night  of  Saturday,  he  had  been  warned  in 
his  sick  bed  of  the  existence  of  fire  under  the  mill,  that  he  had  gone  t-o 
the  sugar  house  with  men,  and  had  caused  water  to  be  poured  on  it. 

When  pressed  to  explain  the  cause  of  the  last  fire,  several  of  these 
Tvitnesses  charge  it  to  the  act  of  an  incendiary,  and  base  that  opinion 
on  the  fact  that  the  sugar  house,  being  constantly  guarded,  the  fire 
could  not  have  made  the  rapid  progress  with  which  it  devoured  the 
building,  without  being  discovered  at  its  beginning.  This  theory  is 
also  adopted  by  plaintiff's  counsel,  who  submit  it  to  our  consideration. 
But  it  is  not  satisfactory  to  our  minde.  If  the  vigilant  guard,  which 
they  claim  had  been  constantly  on  the  alert,  so  as  to  detect  any  or  the 
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firat  appearance  of  a  fire,  had  done  its  duty,  the  same  vigilance  would 
liave  frustrated  the  design  of  an  incendiary. 

If,  on  the  other  hand,  the  watchman  had  been  careless  enough  to 
allow  to  an  incendiary  the  chance  and  the  time  to  set  this  building  on  fire 
near  the  place  where  Lappington  and  Grant  wete  in  bed,  the  same 
negligence  would  have  escaped  the  bursting  of  a  fire  from  the  charred 
ruins  of  the  engine  room,  which,  under  the  effect  of  a  strong  wind 
blowing  in  the  direction  of  the  purgery,  soon  became  a  blaze  beyond 
human  power. 

The  truth  is,  that  the  guard  was  not  vigilant,  for  Porter,  who  was 
]»laeed  on  watch  after  midnight,  admits  that  he  absented  himself  fi-om 
the  premises,  and  was  absent  when  the  fire  broke  out,  and  that  on  his 
retnm  he  found  the  sugar  house  in  full  blaze. 

We  are  borne  out  in  our  conclusion  upon  this  point  by  the  t<estimony 
of  Blouin,  a  disinterested  witness,  who  was  on  a  business  visit  to  Mr* 
Glynn,  and  who  testifies  that  about  11  o'clock,  on  Saturday  night,  he 
«aw  fire  in  some  timbers  under  the  mill,  with  a  strong  wind  blowing  in 
the  direction  of  the  purgery,  and  that  he  saw  no  guard  or  watch  in  and 
around  the  building,  of  all  of  which  facts  he  gave  immediate  information 
to  Glynn. 

We  attach  a  great  deal  of  importance  to  the  testimony  of  this  witness, 
which  stands  uncontradicted  as  to  the  main  facts  which  it  covers,  and 
which  goes  a  great  way  to  show  that  the  fire,  called  the  third  fire,  was 
a  continuation  of  the  same  fire  wliich  ha4l  been  caused  by,  and  is,  in  our 
opinion,  fully  traced  to  the  explosion. 

In  considering  the  testimony  of  this  witness,  we  omit  to  weigh  any 
matter  of  opinion  which  he  expresses,  but  restrict  our  consideration  to 
the  facta  which  he  deposes,  and  which  establish  beyond  a  doubt,  the 
existence,  at  11  o'clock  Saturday  night,  of  fire  in  the  ruins  of  the  burned 
portion  of  the  building,  and  the  prevalence  of  a  strong  wind  blowing 
in  the  direction  of  the  remaining  portion  of  the  building.  Hence,  we 
lind  the  testimony  strengthening,  instead  of  rebutting  the  presumption 
in  favor  of  the  continuity  of  the  fire  caused  by  tlie  explosion. 

After  a  thorough  examination  of  all  the  evidence  in  the  case,  we  find 
more  circumstances  showing  the  continuity  of  the  fire  after  the  second 
fire,  than  after  the  first,  and  we  fail  to  discover  any  evidence  supporting 
a  rational  conclusion  that  a  new  cause  had  intervened  between  the 
aecomplished  fact  and  the  cause  alleged  by  defendant.  Insurance 
Company  vs.  Tweed,  7  Wallace,  52. 

As  it  appears  from  the  description  which  we  have  given  of  the 
sugar  house,  it  contained  a  steam-train  for  the  purpose  of  boiling  the 
juice,  instead  of  the  old  system  of  kettles,  and  hence  that  prolific  source 
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of  Riigar  Iiouse  fires  must  be  eliminated  a»  a  possible  cause  of  the  lire 
in  this  case. 

A  great  deal  of  sti*es9  is  laid  by  plaintiff  on  the  statement  made  by 
the  witness  Lappington,  to  the  effect  tliat  the  remaining  portion  of  the 
building,  or  tlie  pur^ery,and  the  portion  mined  by  the  previous  explo- 
sion and  the  preceding  fires,  were  separated  by  a  solid  brick  wall.  In 
this  connection  defendant  introdnced  testimony-  to  show  tlie  existence 
of  a  door  in  tlie  partition  wall.  While  plaintiff  strenuously  denies  the 
existence  of  such  door,  it  is  worthy  of  note  that  he,  the  former  owner 
of  that  building  which  he  himself  had  ei*ecte<ly  did  not  offer  his  testi- 
mony or  that  of  any  other  witness  on  this  point,  a  true  knowledge  of 
which  was  so  peculiarly  under  his  control.  We  believe  that  such  a 
door  did  exist,  but  it  might  have  been  closed,  and  hence,  we  attach  no 
great  impoi-tance  to  that  part  of  the  contention,  for  the  reas<m  that  the 
evidence  shows  that  the  wall  in  question  extended  only  up  to,  but  did 
not  hwhtde  the  upper  story  of  the  sugar  house,  and  that  the  roof  of  the 
building  over  the  engine  room  had  been  completely  destroyed  by  fire 
to  within  ten  feet  of  purgery.  Hence,  it  is  apparent  that  the  whole  of 
the  upper  story  was  fully  open  at  the  end  towards  the  engine  room* 
which  was  in  ruins,  and  which  is  shown  to  have  been  continuously 
under  a  smouldering  fire. 

None  of  the  witnesses  have  been  able  to  show  the  exact  spot  of  the 
purgery  where  the  last  fire  caught.  Lappington  and  Grant  were  asleep, 
and  were  awakened  by  the  smoke,  Villere  and  Glynn  were  at  their 
respective  houses,  Porter,  the  guard,  had  gone  to  a  house  where  lay 
the  bodies  of  two  victims  of  the  explosion,  and  all  five  testify  that 
when  they  reached  the  spot,  so  as  to  obtain  an  accurate  view  of  the 
state  of  things,  the  fire  was  a  big  blaze  and  beyond  control.  Poi-t-er, 
however,  who  first  reached  the  place,  states  that  the  beginning  was  in 
the  roof,  near  the  partition  between  the  two  compartments. 

If  the  necessities  of  the  case  required  it,  a  clear  demonstration  could 
be  reached  under  the  evidence,  to  show  that  the  fire  jn'oved  to  exist 
under  the  ruins  of  the  engine  room. had  been  kindled  by  the  violent 
wind  then  blowing,  and  had  thereby  been  communicated  to  the  I'afters 
of  the  purgery  part  of  the  building. 

We  have  gone  further  in  the  analysis  of  the  testimony  than  was 
required  under  the  rule  of  evidence,  which  imposes  on  plaintiff  the 
burden  to  rebut  the  legal  presumption  in  favor  of  the  continuity  of  the 
fire  which  is  shown  to  have  originated  from  the  explosion.  As  it  is,  the 
effect  of  the  evidence  on  our  minds,  is  to  convince  us  that  had  not  the 
explosion  occurred  on  Friday  morning,  the  sugar  house  would  not  have 
been  destroyed  by  fire  on  the  Sunday  morning,  following,  or,  in  other 
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words,  that  the  explosion  was  the  direct  aud  proxiiuat-e  cause  of  the 
destruction  of  tlie  building. 

Hence,  we  conclude  that  under  the  t'ernis  of  the  policy,  the  defendant 
is  not  liable  for  the  loss  sustained  by  phiiutiff,  aud  that  the  judgment 
iipi>ealed  from  should  not  be  maintaiued. 

It  is  therefore  ordered,  adjudged  aud  decreed,  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed ;  and  it  is  furtlier 
oi-dered,  tliat  there  be  judgment  in  favor  of  defendant,  rejecting 
plaintilTs  demand,  and  dismissing  his  action  at  his  costs  in  both  courts. 

Rehearing  refused. 

The  Chief  Justice,  having  been  of  counsel  in  a  suit  on  the  same  facts 
iigainst  another  Insurance  Company,  whom  he  i^epresented,  takes  no 
part  in  this  opinion  and  decree. 


No.  8503. 

Batox  Rouge  Oil  Wokks,  Praying  for  Monition. 
On  Opposition  of  James  Dundas  et  al. 

It  in  legitimate  for  partioa  claiming  to  be  owners  in  an  opposition  to  an  application  for  a 
Monition  to  liomoiogate  a  tax  sale,  to  attaclc  not  only  the  sale,  but  tbe  title  of  the  party 
from  whom  the  pro^terty  is  claimed  to  have  been  aequired. 

Where  property  has  not  been  so  described  on  the  assessment  roll  as  to  be  susceptible  of  easy 
idem  ideation,  and  has  been  assessed  in  the  name  of  the  heirs  of  a  living  person,  the  for- 
feiture thereof  to  the  State  for  taxes  is  a  nullity  and  title  cannot  be  made  to  it  by  the 
State. 

APPEAL  from  tlie  Seventeenth  Judicial  District  Court.  Parish  of  East 
Baton  Houge.     Sherburne f  J. 


€.  I).  Favrot  and  John  U.  Lanwn,  for  Plaintiffs  and  Appellants : 

The  party  opposing  a  motion  assumes  tbe  character  of  plaintiff  in  petitoiy  action;  he  most 
show  title. 

The  <mus  probattdi  is  on  the  party  alleging  that  title  has  been  divested  to  show  divestiture. 
A  tax  deed  of  property  sold  by  tax  collectors  in  18SL,  authentic  in  foim,  or  maile  by  au- 
thentic tLct,  can  alone  be  received  in  evidence  under  Sections  45  aud  46  of  Aot  T7  of  18d0, 
and  Section  2d  of  Act  107,  1880.  The  tax  collector  could  not  sell  on  the  9th  day  of  March, 
property  advrrtised  to  be  sold  on  the  5th  March.  The  tax  colleotor  cannot  sell  property 
on  which  no  taxes  are  due. 

A  sale  of  property  by  the  tax  collector^  as  belonging  to  the  heirs  of  J.  J.  Dundas,  conveys  no 
title  when  J.  J.  Dundas  is  alive.  A  sale  of  property  as  belonging  to  heirs  of  Dundas  is 
not  a  sale  of  property  belonging  to  the  State 

A  sale  of  property  to  the  State  of  Louisiana  by  the  tax  ooUeotor  in  June,  1875,  is  a  trespass 
and  a  nullity     3€  An.  871 ;  3S  An.  398. 

A  sale  of  property  by  the  tax  collector  to  the  State  does  not  convey  title  until  the  sale  haa 
been  confirmed  by  the  Auditor.    Section  9,  Act  47  of  1873. 

A  sale  by  the  tax  collector  of  property  belonging  to  J.  J.  Dundas,  heirs  of  Dundas,  or  owners 
nnlcoown,  is  too  vague  to  convey  title.    Such  a  sale  shows  want  of  notice  to  the  owner. 
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A  sale  nmde  without  a  previous  neisure  by  tax  oolIeGtor,  is  void  nndir  Act  1^73.  The  want 
of  adveilifienient,  three  times  within  ten  days,  is  ftital. 

The  property  of  an  American  citizen  cannot  be  foifeited  to  a  State  There  is  a  higher  law 
in  the  Coustitutiou  of  the  United  States  Forfeitures  under  Acts  of  lb69  and  1671 ;  Art 
of  1^9,  nncoostitutlonal ;  Act  of  1871.  prospective,  not  retroactive. 

Assessments  in  incorporated  towns  should  designate  the  name  of  street  on  which  lot  ftmite> 
otherwbe  the  assessment  is  defective.  Two-thirds  lot  5,  square  2,  Grass  Town,  is  too 
vague,  and  not  descriptive  of  the  property  assessed.  The  State  cannot  forfeit  without 
office  found.  Act  of  1873  does  away  with  forfeiture.  The  clause  in  Act  810  of  Constitu- 
tion, relative  to  tender  of  pni chase  price,  applies  to  sales  for  taxes  levied  since  1879,  not 
to  sales  for  delinquent  taxes.  The  recourse  of  a  party  pui-cbaslng  propet-ty  from  tax  col- 
lectors under  Act  107  of  1880,  in  case  of  eviction,  is  against  the  State. 

Bead  <&  GoodaUy  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  deliyered  by 

Bermudkz,  C.  J.  The  questions  raised  in  this  litigation  involve  the 
validity  of  the  title  asserted  by  the  applicants  for  a  monition  to  the 
real  estate  nieutioued  in  their  petition. 

The  applicants  substantially  aver,  that  on  the  9th  of  March,  1881,  at 
a  tjix  sale  made  by  virtue  of  law,  they  purchased  **  two-thirds  of  lot 
No.  Five,  square  No.  One,  of  Grass  Town,  City  of  Baton  Rouge,"  assessed 
as  the  property  and  in  the  name  of  the  heirs  of  J.  J.  Dundas )  that  they 
paid  $1,365  for  it.  They  exhibit  the  deed  issued  to  them  and  pray  for 
a  monition,  and  after  due  course,  for  the  confirmation  <^  the  sale. 

An  opposition  was  filed  to  the  petition  by  J.  J.  Dundas  and  Gr.  W. 
Buckner,  who,  under  different  titles,  claim  to  be  the  joint  owners  of  the 
property  described  in  their  opposition,  and  which  is  the  same  as  it* 
claimed  by  the  applicants,  under  the  description  contained  in  their 
petition.  They  attack  the  purchase  aven-ed  by  the  petitioners,  on 
thirteen  different  grounds,  which  might  be  condensed  into  two  generic 
oneB,  which  it  is  superfluous  now  to  mention. 

The  petitioners  first  filed  exceptions  to  the  right  of  action  of  the 
opponents;  one  on  the  ground  of  want  of  interest,  saying  that  the  title 
under  which  they  claim  had  long  since  been  legally  divested,  and 
another,  on  the  ground  that  they  could  not  attack  the  purchase  title 
collaterally.  Tliey  next  pleaded  the  general  issue,  complaining  of  the 
vagueness  of  the  allegations  of  ownership.  Foreseeing  the  possibUity 
of  an  adverse  judgment,  they  claimed  the  return  of  the  purchase  price 
($1,365)  and  the  value  of  improvements  put  on  the  property  ($250). 
They  subsequently  pleaded  that  opponents  could  not  engraft  a  petitory 
action  on  their  opposition,  as  a  reconventional  demand. 

From  a  judgment  dismissing  their  opposition,  Dundas  and  Buckner 
have  appealed. 

The  record  does  not  disclose  what  disposition  was  made  of  the  first 
exceptions.     They  were  not  pressed  in  this  Court,  either  in  the  oral  or 
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printed  argument.  The  appellees  have  asked  no  amendment  of  the 
judgment  brought  up  for  review.  We  will,  therefore,  not  notice  those 
exceptions  further  than  to  observe  that  the  first  belongs  to  the  merits, 
and  that  the  second  is  untenable,  as  the  opposition  is  a  provoked  suit, 
which  the  opponents  were  bound  to  bring,  under  penalty  of  exposing 
themselves  to  the  grave  consequences  of  a  judgment  homologating  the 
sale  mcntione^l  in  the  monition  proceeding.  They  could  not  oppose 
without  showing  an  interest.  They  could  not  aver  that  interest  without 
claiming  title  of  ownership  in  themselves  to  the  property. 

In  relation  to  the  third  exception,  which  was  filed  aft«r  issue  joined, 
and  wiiich  objects  to  .the  engrafting  of  a  petitory  action,  as  a  recon- 
ventional  demand,  in  a  monition  proceeding,  we  do  not  feel  authoiized 
to  consider  it,  notwithstanding  the  averment  of  a  consent  for  the  filing 
of  it,  which  it  mentions,  and  an  entry  on  the  minutes,  on  the  day  of  its 
filing,  as  in  their  brief,  counsel  for  the  petitioners  admit  that  it  was 
filed  too  late,  even  quoting  authority  to  justify  the  correctness  of  the 
admission. 

The  litigants  treat  the  opposition  as  a  petitory  action,  which  it  no 
doubt  is,  but  it  must  be  confessed  that  the  issues  ai*e  quite  irregularly 
presented. 

It  is  difiicult  to  perceive  distinctly  on  what  precise  grounds  the  appli- 
cants for  the  monition  assert  ownership  of  the  property  mentioned  in 
their  petition.  They  say  in  that  document,  that  they  purchased  it  at 
a  tax  sale,  as  property  assessed  to  the  heirs  of  J.  J.  Dundas,  while  in 
their  answer  to  the  op]>osition,  they  aver  title  from  the  State,  through 
Bates,  sheriff  and  tax  collector.  The  answer  is  no  doubt  the  better 
exponent  of  their  claim. 

Viewing  the  case,  and  dealing  with  it  as  we  would  a  petitory  action, 
since  the  paities  regard  it  in  that  light,  we  consider  that  the  petition- 
ers, whom  we  shall  hereafter  call  defendants^  as  claiming  title  to  the 
property,  reconventionally,  as  derived  from  the  State,  at  a  sale  made 
by  the  direction  of  the  State,  by  a  tax  collector.  We  do  so  with  the 
less  hesitation,  as  it  is  only  upon  the  contingency,  that  the  State  had 
no  title  that  the  opponents,  the  real  plaintiffs,  can  be  heard  to  attack 
the  acyudication  relied  upon  by  the  defendants  in  the  opposition.  In 
order,  however,  that  these  be  permitted  to  recover,  they  should  show 
not  only  title  once  in  the  State,  but  also  a  transfer  by  the  State  to  them. 
We  shall  regard  the  defendant's  as  claiming  under  an  adjudication,  not 
of  the  property  of  a  delinquent  taxpayer,  but  of  the  property  of  the 
State,  acquired  from  an  expropriated  taxpayer. 

The  evidence  shows,  that  J.  J.  Dundas  acquired  in  1855,  for  $(),000, 
the  property  described  in  the  opposition,  during  the  existence  of  the 
community  between  him  and  his  wife,  since  deceased,  leaving  children. 

33 
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The  latter  sold  their  share  to  Buckuer.  So  that,  whatever  may  be  the 
rights  of  Dnudas  and  Buckner,  inter  se,  they  clearly  rei>re8eiit  the  own- 
ership of  the  property,  and  are  still  such  owners,  unless  the  title  was 
divest43d  hy  the  alleged  forfeiture  to  the  State. 

In  order  to  establish  their  title,  the  defendants  offered  to  introduce 
the  procea  verbal  of  adjudie^ition,  or  deed  made  to  them  by  Bates,  sherift' 
and  tax  collector,  March  9,  J87i.  The  objection  made  to  the  adniisaion 
of  tliis  document,  on  account  of  informality,  was  overruled.  The  docu- 
ment was  received  and  a  bill  was  reserved,  on  whicli  it  is  unneceswiry 
to  pass. 

This  2)roce«  verbal  shows  that,  on  the  day  of  its  date,  Bat<*8,  sheriff 
and  tax  collector,  claiming  to  act  under  authority  of  Act  107  of  1880, 
offered  for  sale  the  property  tlierein  described  to  i)ay  the  taxes,  penal- 
ties, and  charges  due  thereon  for  a  series  of  years,  from  1868  to  1880, 
both  inclusive,  aggregating  $1,365,  and  that  he  adjudicated  it  for  that 
sum  to  the  Oil  Company,  who  paid  the  amount.  The  proces  verbal 
mentions  the  property  as  having  been  sold  and  forfeited  to  the  Stat« 
for  the  taxes  due  by  the  heirs  of  J.  J.  Duudas,  as  owners  thereof, 
according  to  the  assessment  rolls  for  the  years  1868  t-o  1880,  inclusive, 
and  gives  of  it  the  description  which  is  found  in  the  petition  for  a  moni- 
tion. To  show  that  the  property  was  forfeited  to  the  State,  the 
defendants  offered  and  introduced  in  evidence,  a  deed  dated  July  16th, 
1875,  purporting  to  be  a  tax  sale,  or  deed  of  forfeiture  by  Beauregard, 
tax  collect4)r,  to  the  State.  That  document  declares  that  the  proi)erty 
mentioned  in  it,  and  which  it  takes  nearly  thirteen  lines  to  describe, 
was  seized  for  the  payment  of  taxes  due  by  J.  J.  Dunda«,  the  heirs  of 
J.  J.  Dundas,  or  owners  unknown,  as  owner  or  owners  thereof,  according 
to  the  tableaux  and  assessment  rolls  for  the  years  1868  to  1874,  both 
inclusive,  at  which  sale  there  being  no  bid  offered,  by  virtue  of  Act  47 
of  1873,  particularly  of  Section  9  thereof,  the  tax  collector  being  the 
highest  and  last  bidder,  the  property  was  adjudicated  to  him,  for  the 
State  of  Louisiana,  for  $«')48.25 

Numerous  extracts  from  recoinled  delinquent  lists,  for  several 
years,  were  introduced  to  show  that  J.  J.  Dundas  was  not  on  those 
lists.  Similar  extracts  for  two  other  years  were  also  produced,  to  show 
that  the  property  was  not  returned  as  delinquent.  A  witness  was 
heard  to  prove  that  the  property  was  not  placed  on  the  iissessmeut 
roll  for  certain  years  j  that  the  taxes  were  paid  for  two  years  j  that 
the  rolls  for  certain  years  are  not  in  the  sheriff's  ofiQce,  and  that  the 
property  was  assessed  sometimes  to  J.  J.  Dundas,  and  at  other  timei^ 
to  the  heirs  of  J.  J.  Dundas.  There  is  also  testimony  showing  that 
the  $1,*%5  paid  by  the  Oil  Company  was  paid  in  part,  in  depreciated 
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paper.     The  ilefendants  offered  extracts  of  lists  for  certain  years^  and 
their  recordation  for  those  years. 

All  these  extracts  describe  the  property  as  it  is, in  the  petition  for  a 
monition  and  in  the  beginning  of  this  opinion,  and  not  at  all  as  it  is 
described  in  the  act  of  purchiise  of  Dundas,  in  1865,  or  in  the  proves 
verbal  of  adjadication  or  deed  of  forfeiture  by  Beauregard,  in  1875, 
which  both  contain  an  extended  description,  susceptible  of  being  con- 
densed for  assessment  purposes. 

The  record  is  absolutely  silent  as  to  the  fulfilmeut  of  any  of  the 
formalities  prescribed  by  law  prior  to  the  alleged  adjudication  to  the 
State,  for  the  expropriation  of  property  for  the  payment  of  t>iixes. 

The  variance  between  the  description  of  the  property  as  given  in  the 
assessment  roll,  and  as  found  in  the  Beauregard  forfeiture  deed,  is 
most  maf^rial  and  glaring.  There  was  introduced  no  evidence  to 
show  that  the  [)roperty,  a^  described  in  .  the  deed,  could  have  been 
i<lentified  with  that  on  the  roll,  from  which  it  does  not  in  the  least 
appear  whether  the  two-thirds  of  the  lot  were  to  be  taken  from  any 
particular  portion  of  the  square,  the  streets  bounding  which  are  not 
given.  Neither  the  dimensions,  nor  the  boundaries  of  jthe  lot  are  given. 
It  was  not  made  to  appear  that  there  exists  any  plan  of  Grass  Town, 
to  which  reference  might  have  been  had,  to  identify  the  property. 
The  existence  of  such  a  jdan  is  not  to  be  left  to  inference.  The  de- 
scription of  urban  property,  required  for  assessment  purposes,  may  be 
made  by  reference  to  the  plan  of  the  city,  town  or  village,  when 
there  exists  any,  otherwise  the  propertj^  must  be  designat<ed  by  the 
boundaries  of  the  streets  within  which  it  is  situated,  giving  in  all 
cases  the  dimensions,  and  mentioning  the  name  of  the  street  on  which 
it  fronts.  Acts  of  1869,  No.  114,  Sec.  34,  p,  154 ;  Act  of  1871,  No.  42, 
Sec.  32,  p.  122.  The  description  should  be  on  the  face  of  the  roll,  as 
complete  as  reasonably  possible,  and  such,  that  an  adjudication  of  the 
proi>erty  would  be  clearly  translative  of  a  title  to  the  wJioU  of  it. 
Doubt  as  to  the  coiTectness  and  fulness  of  the  description  must  neces- 
sarilv  be  fatal. 

Neither  is  there  any  evidence  showing  fulfilment .  of  the  formalities 
for  the  expropriation.  It  does  not  appear  that  there  was  made  any  de- 
mand  for  the  payment  of  the  taxes  alleged  to  be  due ;  that  any  notice 
of  seizure  was  actually  or  constructively  served  j  that  any  advertisement 
of  the  sale  was  published  j  that  the  forfeiture  by  the  tax  collector  was 
«ver  confirmed  by  the  State  Auditor.  Vide  Act  47  of  1873,  Section  9 ; 
30  A.  871 J  Blackwell,  Tax  Sales,  534,  536. 

When  those  exigencies  of  the  law  in  these  paiticulars  have  not  been 
satisfied,  an  adjudication  of  the  property  does  not  expropriate.-  The 
ownership  of  the  property  continues  to  remain  unconditionally  in  the 
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delinqueut  tax  payer.  Blackwell,  Tax  Sales,  pp.  GQ,  3;i6,  121, 287, 114 ; 
lA.  20;  14  A.  709;  15A.  15j  20  A.  560;  29  A.  416,  508,  112;  30  A. 
871  ;  32  A.  228 ;  33  A.  525. 

An  appeal  to  Sections  76  of  Act  No.  114  of  1869,  p.  161,  and  68  of 
Act  No.  42  of  1871,  p.  122,  cannot  relieve  the  defendant-s.  Those  laws 
are  t<o  the  effect,  that  the  list  of  verification,  when  filed  in  the  office  of 
the  Auditor,  shall  be  entered  by  him  in  a  record  kept  for  that  purpose, 
and  shall  vest,  from  the  day  of  filing,  a  title  to  the  lands  and  lot^s 
therein  returned,  to  the  State,  which  shall  be  impeachable  only  on 
proof  that  taxes  for  the  non-payment  whereof  the  lands  wore  returned 
forfeited  had  been,  in  fact,  paid  to  the  collector  before  the  return  of 
the  list  to  the  recorder. 

Whatever  the  object  and  meaning  of  those  laws  be,  and  upon  whom- 
soever the  burden  of  proof  may  rest  to  justify  or  defeat  a  title  said  to 
have  vested  in  the  Stat«,  it  is  clear  that  in  this  case  a  forfeiture  to  the 
State  cannot  be  held  valid,  unless  the  property  said  to  have  been  for- 
feited was  correctly  assessed,  by  giving  its  description  by  boundaries 
or  nieasiu*ement,  and  the  names  of  its  owner,  or  owners,  when  known. 

The  evidence  clearly  establishes  that  the  property  was  grossly  mis- 
described  and  likewise  improperly  assessed,  by  being  put  in  the  name 
of  the  heirs  of  a  living  person. 

From  whatever  standpoint  the  matter  may  be  viewed,  the  forfeitni-e 
claimed  cannot  be  recognized.  The  State  having  acquitted  no  title, 
could  transfer  none.  The  acVjudication  or  forfeiture  by  Beauregard, 
collector,  being  a  nullity,  the  defendants  could  not  and  did  not  pur- 
chase.   Suhlato  Jkndamento,  oadit  opus. 

This  view  of  the  case  relieves  us  from  the  necessity  of  parsing  upon 
the  validity  of  the  adjudication  by  Bates,  sheriff,  and  u)>on  the  ]ileas 
of  prescription  filed  by  the  defendants. 

We  will  now  proceed  to  consider  the  second  branch  of  the  case. 

We  are  unable  to  allow  presently  the  claim  in  reconvention  for  the 
return  of  the  purchase  price  and  for  the  value  of  the  improvements. 

We  recognize,  however,  the  right  of  the  defendants  to  be  reimbursed 
the  amount  of  the  taxes  paid,  exclusive  of  the  penalties,  costs  and 
t5harges,  and  without  intei'est.  In  the  absence  of  evideuci)  showing 
what  proportion  of  that  amount  was  satisfied  in  lawful  money*  and 
which  in  depreciated  paper  and  the  value  thereof,  and  in  default  of 
proof  of  the  fact  of  the  putting  up  and  value  of  the  improvements,  (if 
the  defendants  be  entitled  to  recover  the  same)  we  can  render  no 
money  judgment. 

Our  conclusions  on  these  x>oints  are  supported  by  the  rulings  in 
Stafford  vs.  Twitohell|  33  A.  525;  and  in  Hopkins  vs.  Succession  of 
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Vannoy^  lb.  (not  yet  published)  0.  B.  55,  Fol.  437,  and  authorities 
cited. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  lower 
court  be  reversed,  and  proceeding  to  render  such  judgment  as  should 
have  been  rendered, 

It  is  ordered,  adjudged  and  decreed,  that  the  opponents,  J.  J. 
DundajB  and  G.  W.  Buckner,  be  recognized  as  the  owners  of  the  prop- 
erty described  in  their  opposition  and  claimed  by  the  Baton  Rouge  Oil 
Works,  under  the  description  in  their  petition  for  a  monition,  their 
claim  thereto  being  rejected,  and  that  they,  the  opponents,  be  put  in 
IM>ssessiou  thereof. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  case  be  re- 
manded to  the  lower  court,  for  the  trial  of  the  claim  of  the  Baton 
Rouge  Oil  Works,  for  the  returu  of  tlie  amount  paid  for  the  taxes 
assessed  on  the  property,  exclusive  of  penalties,  costs  and  charges  of 
Bale  and  interest,  and  for  the  value  of  the  improvements,  without  any 
restriction  as  to  the  scope  of  inquiry  and  decision  on  the  right  of  re- 
coverj'  for  such  cause,  the  case  to  be  furtJier  proceeded  with  in  accord- 
ance with  the  views  herein  expressed  and  otherwise,  according  to  law. 

It  is  fiii-ther  ordered,  that  the  appellees  pay  coBt«  in  both  Courts. 


No.  8378. 

34      26  ll 

The  State  of  Louisiana  vs.  Joseph  George.  _^^^     ggg 

Though  the  indictment  in  this  case  is  not  in  the  exact  words  of  the 
statute  under  which  it  is  framed,  viz:  Section  911  of  the  Revised 
Statutes,  (providing  for  the  punishment  of  persons  keeping  gambling 
liouses)  yet  the  said  indictment  charges  the  offense  in  equivalent 
words  and  is  valid. 

Article  172  of  the  Constitution  of  1879  did  not  repeal  said  Section 
911  of  the  Revised  Statutes. 

The  grand  jury  ia  presumed  in  this  case  to  have  been  regularly 
organized. 

While,  perhaps,  the  ownership  of  the  house  in  which  the  gambling 
was  going  on,  was  not  essential  to  establish  the  guilt  of  the  accused, 
proof  of  sucli  ownership,  even  if  surplusage,  did  not  vitiate  the 
proceedings. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  Parish  of  Cal- 
casieu.   Bead,  J. 


A.  J.  Kearney y  District  Attorney,  for  the  State,  Appellee. 
¥,  A,  Oallaugher,  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by  Levy,  J. 
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No.  8498. 
C.  L.  Walmsley  &  Co.  vs.  Hattie  H.  Morse. 

Paymeut  of  a  note  giTen  aa  collateral  secmlty  of  an  open  account,  which  extingiiibhee 
such  accoant,  cannot  be  imputed  on  moi-tgage  notea  of  the  debtor,  i^iven  a«  mscuiity  for 
another  accoant  doe  by  hlrn :  where  aHcb  impatation  ia  nrnde  on  the  notea,  it  will  not 
interrupt  preeeription  on  thorn.  The  creditor  will  be  debarred  in  a  auit  on  them  by  that 
defense. 


4  PPEAL  from  the  Elevent}!  JadiciAl  District  Court.,  Parisli  of  Natch- 
itoches,   Breda f  Judge  ad  hoc. 


A 


J,  M,  B.  Tucker,  for  Plaintiffs  and  Appellants. 
Wm.  H.  Jack,  for  Defendant  and  Appellee : 

A  contract  of  pledge  is  a  secondary  and  purely  aaxiliary  obligation,  and  its  character,  effect 
and  daration  is  controlled  by  the  principal  obligation  ;  accordingl}-,  Bhoald  the  piiucipal 
obligation  be  nail — should  it  be  conditional ;  should  it  be  nou-cxigible  or  exthigniahed, 
so  jMiri  jMiwu  wonid  the  pledge  be  aHected ;  perpetaally  adhering  ne  it  does  to  the  prin- 
cipal obligation,  it  cannot  be  detached,  dissevered  or  diverted  from  it  witbont  destruying 
the  contract  itself.    C  C.  3136-7-^. 

Until  the  debtor  be  divested  from  his  propert3''  he  refmains  the  proprfftor  of  the  pledge,  whicli 
is  in  the  bands  of  his  creditor  only  as  a  deposit  to  secure  his  privilege  on  it.     C.  C.  3166. 

The  creditor  cannot,  in  case  of  failure  of  payment,  dispose  of  the  pledge.    G.  G.  3165. 

One  person  cannot  pledge  the  property  of  another  (a  fortiori  he  cannot  alienate  it)  except  it 
be  with  the  express  or  tacit  consent  of  the  owner ;  but  this  tacit  consent  must  l>e  inferred 
fh)m  circumstances  so  strong  as  to  leave  no  donbt  of  the  owner's  intention,  as  if  he  wa9 
present  at  the  making  of  the  contract,  or  if  he  himself  delivered  the  creditor  the  thing 
pawned.    C.  C.  314S-«;  8  B.  10;  11  A.  223;  28  A.  70;  89  A.  320. 

The  transfer  or  assignment  of  a  debt  or  of  an  incorporeal  right  is  in  all  respects  assimilated 
to  a  sale,  and  is  so  treated  and  demonstrated  by  the  Articles  of  tlM  Code  on  the  saloect. 
C.  C.  2615-9616  and  2457. 

The  sali}  of  a  thing  belonging  to  another  is  null,  (C.  C.  2427)  and  so  equally  is  a  giving  in 
payment,  which  differs  only  from  a  sale  in  thin,  that  delivery  is  of  its  essence  and  a  thing  . 
is  substitutoil  for  a  price  in  mobey.    C.  C.  262S. 

The  rule  that  prescription  is  suspended  on  the  principal  debt  so  long  as  the  pledge  continues, 
applies  solely  to  the  principal  or  primary  obligation,  and  has  no  application  to  ooUaterali^ 
constituting  the  thing  pledged.  21  A.  128;  22  A.  107-117;  23  A.  199  and  204.  SoUke- 
wise  a  partial  or  entire  payment  of  (me  collateral  does  not  interrupt  prescription  on  the 
other  collaterals. 

The  onus  is  on  plaintiff  to  show  interruption  where  prima  ftneie  it  has  ncemed.  96  A.  245 :  21 
A.  205 ;  20  A.  565. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  on  two  mortgage  not^s  of  the  defend' 
ant,  each  for  two  thousand  dollars^  with  eight  per  c^nt.  interest  from 
the  16th  of  July  1874,  till  paid,  subject  to  an  alleged  credit  of  thiee 
thousand  dollars,  which  are  said  to  have  been  paid  thereon  by  her,  on 
the  15th  of  August,  1876,  together  with  attorney's  fees,  and  costs  of 
suit. 

The  defNises  are  prescription,  Mid  that  plantiffs  are  not  the  6o>ia  fide 
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owners  of  the  notes,  liavlng  acquired  possession  thereof  after  niaturit}', 
with  knowledge,  from  BuUard  &  Campbell,  to  whom  defendant  had 
delivered  them,  to  secure  the  payment  of  a  sum  of  $782.89,  which  she 
owed  them  as  a  balance  on  an  open  account. 

The  iirst  matuiiug  note  fell  due  on  the  first  of  March,  1875,  tlie 
Becond  on  the  first  of  March,  1876. 

The  petition  in  tliis  suit  was  filed  on  June  22d,  1881.  Citation  was 
subsequently  issued  and  was  served  on  a  curator  ad  hoc,  appointed  to 
represent  the  absent  defendant. 

After  trial,  there  was  judgment  for  the  defendant  and  the  plain tiilM 
appealed. 

It  is  manifest  that  the  suit  waa  brought  more  than  five  years  after 
tlie  maturity  of  both  notes,  and  that  unless  the  plaintiffs  have  est^ib- 
lished  tin  int^nuption,  26  A.  245;  21  A.  295;  20  A.  565,  the  plea  of 
prescription  is  well  founded,  and  the  judgment  sustaining  it  should  be 
afiirmed. 

The  plaintiffs  claim,  that  on  the  15th  of  August,  1876,  the  defendant 
has  paid  $3,000  on  account  of  said  notes,  extinguishing  them^ro  tantOj 
and  that  defendant  hivB  thereby  acknowledged  her  liability  for  the 
balance  remaining. 

The  evidence  establishes  that  the  defendant  had  two  separate 
accounts  with  Bullard  &  Campbell,  her  merchants,  both  beginning  on 
August  14th,  1873,  and  running,  the  one  to  September  2d,  1874, 
<*losing  with  a  balance  of  $732.39  against  her,  the  other  running  to  July 
30th,  1877,  closing  with  a  balance  of  $3J  10.89  against  her;  that  on 
f^eptember  2d,  1874,  in  order  to  secure  the  payment  of  the  balance  of 
$782.89  due  on  the  first  ac^^ouht,  defendant  delivered  to  Bullard  & 
Campbell  the  notes  sued  on;  that  on  the  11th  October,  1875,  in  order 
to  secure  the  payment  of  the  balance  of  $3,110.89,  due  on  the  second 
account,  she  delivered  to  the  same  parties  a  mortgage  note  of  $4,120, 
drawn  by  a  third  party,  which  was  paid  in  full  by  taking  $3,000  in 
payment,  on  the  15th  of  August,  1876,  this  Amount  being  credited  by 
Bnlhird  &,  Campbell  to  the  defendant  on  the  second  account,  leaving  a 
balance  of  $93.50  in  her  favor. 

From  this  stjitement,  it  is  quite  clear  that  the  credit  of  $3,000  made 
on  the  notes  sued  on,  by  Bullard  &  Campbell,  while  they  still  held 
them,  was  wholly  unauthorized,  and  that  prescription  was  not  thereby 
interrupted.  The  payment  was  made  on  the  second  account,  which  it 
co'npletiely  extinguished. 

This  siut  is  not  for  the  payment  of  the  balance  of  $782.89,  to  the 
debit  of  defendant,  on  the  first  account.  It  is  an  action  to  enforce 
payment  of  what  is  claimed  to  be  due  on  her  two  mortgage  notes. 

Had  suit  1)eeD  brought  by  Bullard  &  Campbell,  they  could  not  have 
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recovered  on  them  against  the  defendant.  The  evidence  shows,  that 
Billiard  &  Campbell,  who  held  them  by  a  precarious  title,  at  best  as 
pledgees,  parted  with  them  in  a  business  settlement,  in  favor  of  the 
plaintiffs,  aft«er  their  maturity,  therefore  subject  to  all  the  rigtits  and 
equities  between  the  defendant  and  them. 

But,  conceding  arguendo  that  the  plaintiffs  purchased  the  notes 
before  maturity,  with  the  credit  endorsed  on  them,  on  the  25th  of 
August,  1876,  in  good  faith,  and  for  valuable  consideration,  they  surely 
acquired  no  greater  rights  to  them  and  to  the  mortgage  than  Bullard 
&  Campbell  themselves  possessed  quoad  the  plea  of  prescription.  As 
in  a  suit  by  the  latter,  prescription  could  have  been  successfully 
opposed,  so  in  an  action  by  the  former,  who  are  the  plaintiffs  herein, 
the  same  defense  must  prevail. 

The  claim  on  the  notes  against  the  defendant  has  as  effectually  died 
away,  as  if  the  notes  had  been  signed  by  another  party,  an  utter 
stranger  to  the  transaction. 

This  view  of  the  case  dispenses  us  from  passing  upon  the  other 
defenses  set  up  by  the  defendant. 

There  is  no  error  in  the  judgment  appealed  from. 

It  is  affirmed  with  costs. 

Mr.  Justice  Levy  recuses  himself. 


No.  7495. 

E.  Leok  Levasseur  vs.  L.  H.  Gardner  &  Co. 

A  suit  for  damages  for  an  illegal  attachment,  brought  on  the  Inmd, 
though  the  latter,  under  the  law,  was  made  payable  to  the  Clerk  of 
Court,  and  the  plaintiff  in  the  action  for  damages  was  only  an  intor- 
venor  in  the  attachment  case,  is  a  claim  ex  contractu  and,  therefore, 
not  prescribed  in  one  year. 

A  PPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 


Bogers,  J. 


Albert  Voorhies,  for  Plaintiff  and  Appellant. 

Kennard,  Howe  dc  Prentiss,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by  Bermudez,  C.  J- 


NEW  ORLEANS,  MARCH,  1882. 


265 


Succefwion  of  Colwell. 


No.  8511. 
Succession  of  T.  W.  Colwell. 

Childrea  conoeived  by  persona  who  at  the  time  wei-e  prohibited  from  contracting  marriage  on 
acoonnt  of  diapailty  of  race,  may,  after  being  duly  acknowledged,  be  legitimated  and 
given  the  right  of  heirs,  by  the  marriage  of  their  authors,  celebrated  after  the  impedi- 
ment has  been  removed  by  law. 

A  marriage  contracted  in  a  Parish  different  from  that  of  the  domicil  of  the  parties,  and  sol- 
emnised by  the  proper  authority  there,  is  not  forbidden  by  law,  and  will  produce  all 
the  effei-ts  of  a  legal  marriage. 

APPEAL  from  the  Twenty-tliird  Judicial  District  Court,  Parish  of 
West  Baton  Rouge,     (jokj  J. 


1. 


3. 


84    805 

46    965 

48    49R 


A. 


Bead  dt  Goodale,  for  Appellants : 

Acknowledgments  shall  not  be  made  in  favor  of  children  whose  parents  were  incapable  of 

contractiug  marriage  at  the  time  of  oontwption.    C  C.  304. 

Acknowledgment  is  a  preliminary  and  necessary  act,  when  legitimation  of  children  is 

attempted. 

When  the  law  gives  a  ttatiu  upon  the  condition  of  marriage,  it  means  such  marriage  as  it 

itself  prescribes.    4  A.  375 ;  18  A.  367. 

Chas.  8.  Ruse,  for  the  Opponents : 

The  repeal  of  Art  95,  and  the  amendment  of  Art.  221  of  the  Civil  Code  of  1825,  by  omit- 
ting in  the  Revised  Code  of  1870,  the  clause  invMiiably  requiring  noriUen  evidence  of  the 
acknowledgment  of  children  of  color,  together  with  Art.  198  of  the  Revised  Code,  give  to 
children  of  color,  whatever  their  deaeent,  the  same  rights  as  to  acknowledgment,  and  to 
legitimation  by  marriage  of  their  parents,  as  are  eigoyed  by  children  of  wholly  white 
parentage.    Succ.  of  Hebert,  33  An.  1104,  1107. 

The  true  rule  of  construction  is  to  consider  nil  parts  of  the  law,  and  all  laws  on  the  same 
suljlject  matter,  so  as  to  interpret  the  whole,  and  to  destroy  none.  Bowers  vs.  Hale,  14 
An.  421 ;  U  S.  vs.  Hawkin's  heirs,  4  N.  S.  32S ;  Martines  vs.  Layton,  6  N.  &  380 ;  Bishop 
on  Stat.  Crimes,  Sec.  126. 

The  Legislature  had  a  right  by  prior  l^islation,  to  provide  for  and  regulate  the  force  of 
subsequent  acts,  so  as  to  control  the  effects  of  general  repealing  acts  then  in  cunttnipla- 
tion.  Hence,  the  Acts  Nos.  50  and  68  of  the  Session  of  1870,  are  valid  and  existing  laws, 
Dotwithstanding  the  general  repealing  Section  3690  of  the  Revised  Statutes.  Bish.  on 
Stat.  Crimes,  Sec.  179,  and  cases  cited  in  brief 

The  parts  of  Sec.  2173  of  the  Rev.  Stat,  of  1870.  are  not  irreconcilable ;  but  are  citable  of 
being  construed  so  as  to  give  effect  to  the  whole,  and  to  carry  out  the  evident  intention 
of  the  law  maker.    Bishop  on  Stat  Crimes,  Sec.  65. 

Section  2173  of  the  Revised  Statutes,  and  the  Act  No.  68  of  1870,  are  not  contrary  to  or  in 
oonliict  with  the  Articles  of  the  Civil  Code  on  the  same  subject  matter ;  but  ail  should  be 
construed  together,  and  effect  given  according  to  the  evident  intention  of  the  law  maker. 
The  second  Article  of  the  Constitution  of  1868,  declaring  that  all  persons,  without  regaid 
to  race,  color,  or  previous  condition,  boru  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  shall  eigoy  the  same  civil,  political  and  public  rights  and 
privileges,  is  repugnant  to  any  inhibition,  if  any  is  made,  by  Art  2U4  of  the  Code,  to 
acknowledgments  in  favor  of  illegitimate  children,  when  such  inhibition  is  baded  solely 
on  the  incapability  of  the  parents  at  the  time  of  the  children's  conception,  to  marry  on 
account  of  color. 

Such  an  inhibition,  if  it  be  one,  is  in  flagrant  violation  of  the  Fourteenth  Amendment  to 
the  Coustitntion  of  the  Uuited  States  and  the  Civil  Rights  Bill,  and  to  the  extent  of  such 
inhibition  is  null  and  void. 
34 
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e.  Tlie  effect  of  conatituttonal  and  atatnte  legialation  haa  placed,  aa  to  their  civil  righta, 
persons  of  color  in  the  same  position,  in  all  roHpecta,  as  if  they  were  white.  Sac.  of 
Hebert;  In  re  Ah  Fong,  3  Saw.  157 ;  Ex  parte  Virginia,  100  IT.  8.  367 ;  Stander  va  West 
Yiiginia,  100  U.  S  305,  308;  The  Slaughter  Hooae  Gaaea,  16  Wall.  81 ;  Wadoon  Retro. 
active  Law,  Sec.  13. 

9.  The  marriage,  the  recognition  and  legitimation  relied  on  by  the  opponenta,  were  permitted 
and  authorized  by  the  law  of  the  time  when  done,  and  are  prodnctive  of  complete  legal 
results.  Holmes  va.  Holmes,  6  La  470 ;  Sueceasion  of  Pearce,  30  ^n.  1169 ;  Act  No.  66  of 
le70  5  Sec  2173  Kev.  State,  of  1870 ;  Arte.  Rev.  C  C. ;  Art.  8,  Ck)iiat.  of  La.  of 

1878 ;  14th  Amend.  Const.  U.  S.  and  Civil  Rights  BUI. 


The  opinion  of  the  Court  was  delivered  by 

Bermi  DEZ,  C.  J.  This  is  a  contest  for  the  Succession  of  T.  W. 
Colwell. 

The  application  of  the  two  legitimate  sisters  of  the  deceased  to  be 
recognized  as  his  nearest  of  kin,  and,  as  such,  put  in  possession  of  his 
estate,  is  opposed  hy  certa-ln  children  of  his,  who  claim  to  be  his  forced 
and  only  heirs. 

From  a  judgment  against  them,  the  sisters  have  appealed. 

The  facts  are,  that  the  children  who  claim,  to  the  exclusion  of  the 
sisters,  are  the  issue  of  Colwell,  who  was  a  white  man,  with  Delia 
MoCalop,  who  was  a  colored  woman.  They  were  conceived  and  bom 
at  periods  when  their  authors  were  prohibited,  on  account  of  disparity 
of  races,  from  contracting  a  legal  marriage. 

In  August,  1878,  the  parties,  who  were  domiciled  in  West  Baton 
Rouge,  went  to  the  Parish  of  St.  Charles,  where  they  entered  into  a 
marriage  contract,  in  due  form  of  law,  wherein,  naming  their  seven 
children,  they  acknowledged  them  "  to  be  their  own  legitimate  chil- 
dren." They  afterwards  contracted  man*iage.  Colwell  subsequently 
died,  (5th  March,  1881,)  leaving  property  valued  at  upwards  of  $60,000, 
and  which  is  the  cause  of  the  contention  in  this  controversy. 

The  question  to  be  determined  is  simply,  whether  the  marriage  of  T. 
W.  Colwell  and  of  Delia  McCalop  has  legitimated  those  children. 

It  is  a  novel  and  important  question,  which  has  commanded  oiu* 
special  attention,  and  which  we  feel  satisfied  to  have  solved  in  a 
manner  justified  by  law  and  consonant  with  the  dictates  of  equity  and 
of  humanitv. 

It  is  clear  that  if,  at  the  celebration  of  the  mai-riage,  Article  95  of 
the  Civil  Code  of  1825  had  preserved  its  original  force,  the  question 
would  be  summarily  solved  in  the  negative,  10  A.  411 ;  11  A.  59;  15  A, 
342  ;  30  Gratt.  858,  as  the  marriage  would  have  taken  phice  in  the  very 
teeth  of  a  local  prohibitory  law,  and  so  would  have  heen  absolutely 
null.  Federal  legislation  would  be  incompetent  to  control  in  such 
matters.    1  Woods,  537  -,  3  Heisk.  287 ;    36  Ind.  389  5   42  Ala.  525 ;   53 
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Ala.  150;   48  Ala.  195;   Sa  Ala.  190;   Wade  on  Retroactive  Law,  ^155; 
18  Hon.  591 ;  3  Tex.  A.  App.  273. 

The  fact  that  the  Article  was  expunged  from  the  Revised  Code  of 
1870,  is  highly  significant  and  telling.  It  had  in  consequence  ceased 
to  have  any  vitality  at  the  date  of  the  marriage  of  Colwell,  bec4iuse  re- 
pealed. In  consequence  of  that  repeal,  the  marriage  could  be  and  was 
legally  contracted.  33  A.  1107.  We  do  not  consider  that  the  correct- 
ness of  this  proposition  is  disputed  by  the  litigants. 

Their  differences  refer  to  the  effects  of  the  marriage.  In  other 
words,  the  litigants  agitate  the  question,  whether  such  a  marriage 
could  have  produced  such  an  effect  as  it  would  have  oc<»asioned  if  the 
parties  could  have  contracted  marriage  at  the  conception  of  the 
children,  born  from  their  connections. 

The  character  of  those  effects  must  be  determined  by  an  application 
of  the  laws  in  force  at  the  date  of  the  acknowledgment  and  of  the 
marriage. 

First  of  all  those  laws,  was  Article  2  of  the  Constitution  of  1868, 
which  declared,  that  "  all  persons,  without  regard  to  race  or  color,  or 
previous  condition,  shall  enjoy  the  same  civil,  political  and  public 
rights  and  privileges,  and  be  subject  to  the  same  pains  and  iHjnalties." 

The  laws  themselves  are:  Article  198  of  the  R,  C.  C,  which  reads : 
*'  Children  born  out  of  maniage,  except  those  who  are  bom  from  an 
incestuous  or  adulterous  connection,  may  be  legitimated  by  the  subse- 
quent marriage  of  their  father  and  mother,  whenever  the  latter  have 
legally  acknowledged  them  for  their  children,  either  before  their  nuir- 
riage,  by  an  act  passed  before  a  Notary  and  two  witnesses,  or  by  their 
contract  of  TOtarriage." 

Article  199 :  "  Children  legitimated  by  a  subsequent  marriage,  have 
the  same  rights  as  if  they  were  born  during  the  marriage." 

Art.  204,  on  the  subject  of  acknowledgment  of  ilfegitimate  children, 
provides :  '*Such  acknowledgment  shall  not  be  made  in  favor  of  children 
whose  parents  were  incapable  of  contracting  marriage  at  the  time  of 
their  conception."  This  Article  replaces  Article  222  of  the  Code  of 
1825,  which  reads:  "  Such  acknowledgment  shall  not  be  made  in  favor 
of  the  children  pro<luced  by  jin  incestuous,  or  mlulterous  connection." 

Article  200:  "A  natural  father,  or  motlier,  sliall  have  the  power  to 
legitimate  his  or  her  natural  children,  by  an  act  passed  before  a  Notary 
and  two  witnesses,  declaring  that  it  is  the  intention  of  the  parent 
making  the  declaration,  to  legitimate  such  child  or  children.  But,  only 
those  natural  children  can  be  legitimated  who  are  the  offspring  of 
parents,  who,  at  the  time  of  conception,  could  have  contracted 
nftarriage."  Section  2173  of  the  Revised  Statutes  of  1870,  which  amends 
the  fourth  Partidas,  as  revived  by  the  Act  of  1831,  p.  86,  by  changing 
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the  word  "  enahW''  into  "jjrercnf,"  the  anK^nded  portion  now  reading  as 
follows : 

^^  Nothing  herein  contained  ahall  be  so  construed  as  to  prevent  a 
white  parent  from  legitimating  a  colored  child,"  etc.,  "  provided  the 
natural  children  are  the  issue  of  parents  who  might,  at  the  time  of 
conception,  have  contracted  marriage,"  et«. 

Act  No.  68  of  1870,  p.  96,  which  provides  that :  "  Natnral  fathers  and 
mothera  shall  have  the  power  to  legitimate  their  natural  children  by 
acts  declaratory  of  their  intentions,  made  before  a  Notary  and  two 
witnesses,  provided  there  existed  at  the  conception  of  such  children  no 
other  legal  impediment  to  the  inter-marriage  of  their  natural  father 
ami  mother,  except  those  resulting  from  color,  or  the  institution  of 
slavery." 

The  second  Section  of  this  Act  repeals  all  laws  in  conflict,  except 
that  of  November  5th,  1868,  relative  to  cei*tain  marriages. 

The  third  Section  declares  that  the  Act  shall  take  efifect  from  and 
after  it-s  passage. 

9 

It  is  clear  that,  notwithstanding  the  prohibitory  language  of  Article 
222  of  the  Code  of  1825,  a  white  father  could  have  acknowledged  his 
colored  child,  not  the  offspring  of  an  incestuous  or  adulterous  connec- 
tion. The  well  reasoned  opinion  of  Mr.  Justice  Simon,  as  the  organ 
of  the  Coui-t  in  Compt^ou's  case,  12  R.  57,  (71,)  resting  on  4  La.  175, 
and  14  La.  545,  and  on  a  comparison  with  other  Articles,  and  subse- 
quently affimed  in  the  case  of  Casanave,  21  A.  437,  decided  in  1869, 
puts  the  question  beyond  all  possible  doubt.    6  L.  470 ;  30  A.  1169. 

Such  was  the  condition  of  the  law  in  1870,  when  Act  i^  was  enacted. 
That  Act,  far  from  disturbing  the  expounded  meaning  of  the  previously 
existing  legislation,  on  the  pmcer  of  acknawledytnent  by  a  white  p«irent, 
of  a  colored  child,  enlarged  that  power  by  conferring  upon  the  white 
parent  the  privilege  of  legitimation  of  such  issue,  on  complying  with 
certain  prescribed  formalities. 

Act  96,  which  revises  statutes  of  a  general  character,  and  which  is 
known  as  tlie  "Revised  Statutes,"  took  effect  under  Section  3990 
thereof.  It  contains  no  provision  in  conflict  with  the  anterior  legisla- 
tion, or  jurisprudence,  or  with  Act  66  of  1870.  Even  If  it  did,  the  other 
statutes  of  that  year  would  take  precedence.  25  A.  216 ;  Bishop  ou 
Stat.  Cr.  Sec.  179.  Instead  of  weakening  that  act,  it  expressly  i-ecog- 
nizes,  in  Section  2173,  the  same  right  of  legitimation,  declaring  fonw- 
ally,  at  the  same  time,  that  nothing  therein  contained  shall  be  con- 
strued as  to  prevent  a  white  parent  from  legitimating  his  colored 
children. 

Act  97  of  1870,  which  revises  the  Civil  Code  of  1825  and  the  amend- 
ments made  to  it,  and  which,  under  Section  3990,  in  case  of  conflict,  \» 
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to  be  the  gaveming  law,  cod  tains  no  disposition  antagonistical  or  re- 
pugnant to  the  previous  legislation,  or  jurispnideDce,  or  to  the  regular 
Acts  of  1870.  Od  the  contrary,  its  dispositions  are  ancillary  to  the 
objects  contemplated  under  the  new  order  of  tilings. 

The  theory  that  Articles  200  and  204  of  the  R.  C.  C,  and  Section  2173 
of  the  R.  S.  are  limitative  of  the  right  of  legitimation,  by  conferring  it 
only  on  persons  who  could  have  contracted  marriage  at  the  conception 
of  the  issue,  is  inadmissible.  It  is  a  fallacy  which  consists  in  assuming 
that,  considerate  laws  passed  at  the  same  session  can  be  designed  to 
accomplish  a  certain  purpose,  and  without  any  apparent  or  plausible 
reason,  to  defeat  that  object  at  the  same  time.  It  is  the  result  of  a 
confusion  of  ideas  on  the  subject.  If  it  were  a  wholesome  proposition, 
then  the  special  law  of  1870  (No.  6S)  and  Section  2173  of  the  R.  S.,  and 
Articles  200  and  204  of  the  R.  C.  C,  would  simply  mean  that  a  white 
parent,  or  a  w^hite  and  a  colored  parent,  could  and  could  not  acknowl- 
edge or  legitimate  a  colored  issue. 

We  consider  that  the  restriction  found  in  Section  2173,  R.  S.,  and  in 
Articles  200  and  204  of  the  R.  C.  C,  must  be  construed  and  read 
together  with  Article  198  of  the  R.  C.  C,  as  laws  in  pari  material,  R.  C. 
C  17,  18.  If  so  construed  and  read,  they  can  be  made  to  apply  solely 
to  children  begotten  from  an  incestuous  or  adulterous  connection,  and 
to  exclude  suck  only  from  the  benefit  of  legitimation. 

If  there  existed  any  conflict  between  the  Revised  Civil  Code  and  the 
Revised  Statutes,  on  the  one  hand,  and  the  Special  Act  No.  OS  of  1878, 
on  the  other,  the  latter  should  predominate,  under  the  very  tei-ms  of 
the  Special  Act  of  the  same  year,  which  formally  declares  that  all  the 
Acts  and  Joint  Resolutions  passed  d.uring  the  session  of  that  year, 
which  may  be  contrary  to,  or  in  any  manner  conflict  with  the  Act«  of 
the  same  session,  known  as  '^  the  revision  of  the  Statutes  of  a  general 
character  and  of  the  Civil  Code  and  Code  of  Practice,'-  shall  have  pre- 
cedence of  said  revisions,  and  be  held  as  the  law  in  opposition  thereto, 
and  as  repealing  those  Acts,  as  far  as  they  may  be  in  opposition  or 
conflict.    25  A.  216  j  Bishop  on  Stat.  Cr.  179. 

The  object  which  the  legislature  of  1870  intended  to  accomplish  by 
enacting  the  several  laws  passed  by.it,  whether  found  in  the  R.  S.,  or  in 
the  R.  C.  C,  or  in  the  regular  session  Acts,  on  the  subject  of  legitima- 
tion, unmistakably  was  to  authorize  a  white  parent  to  legitimate  an 
acknowledged  colored  issue,  either  by  contracting  or  without  con- 
tracting marriage,  provided  such  issue  be  neither  incestuous  nor  adul- 
terous. That  legislation  has  authorized  the  creation  of  legitimate  and 
forced  heirs,  by  persons  who  without  it  could  not  have  done  so,  making 
heirSy  those  who,  in  its  absence,  could  not  have  been  such.    8  R.  422. 

It  is  impossible  to  conceive  upon  what  principle  it  can  be  plausibly 
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claimed  tliat  the  Revised  Code  proposed  to  reinstate*^  in  this  respect, 
the  legislation  i>reviously  in  existence,  and  which  the  new  order  of 
things  was  designed  to  extinguish.  The  whole  theory  upon  which  the 
government  was  reorganized,  as  concerns  the  rights  of  pei^sons  in  that 
particular,  militates  so  powerfully  against  the  pretensions  of  the  peti- 
tioner^i,  that  it  irresistibly  destroys  them  completely.  The  law  doei? 
not  favor  repeals  by  implication. 

The  jvjctapositian  of  the  diflferent  texts  of  the  laws  on  the  subject 
before  us,  clearly  repels  the  theories  advanced  in  antagonism  of  the 
rights  of  the  opponents. 

The  Constitution  of  1868,  and  the  Statutes  subsequently  passed, 
which  we  have  quoted,  were  designed  to  concede  to  all  persons,  without 
distinction  or  diflference  of  race,  or  color  or  previous  condition,  the 
privileges  of  legally  inter-marrying  and  thereby  legitimating  their 
previously  acknowledged  issue,  and  also  of  legitimating  such  offspring 
without  contracting  marriage,  whether  the  other  parent  was  living  or 
dead,  privileges  which  they  did  not  enjoy  before,  imposing  these  essen- 
tial conditions,  however,  that  the  persons  contracting  marriage  be  not 
related  within  the  prohibited  degrees  ;  (Arts.  94  and  95) ;  or  bound  by 
conjugal  ties  ;  (Art.  93) ;  or  otherwise  proscribed;  (Art.  161);  am2t1mt 
the  acknowledged  legitimated  issue  be  not  the  fruita  of  adultei'ous  or 
incestuous  connection;  (Art.  218);  the  children  thus  legitimated,  to 
have  the  same  rights  as  if  bom  during  wedlock ;  (Art.  199,  R.  C.  C.) 

The  Constitutional  and  Statutory  provisions  which  we  have  consid- 
ered, are  in  the  nature  of  Statutes  of  indemnity,  oblivion  and  pardon, 
and  produce  similar  eflfects.  49  Mo.  17;  41  Mo.  184;  8  Wall.  595;  ;i 
Serg.  &  R.  590,  598,  (Penn.) ;  1  Bifln.  601. 

Tliey  may  be  assimilated  on  principle  to  naturalization  laws.  On 
that  subject,  the  authorities  are  that,  although  an  alien  is  notpemiitted 
to  acquire  land,  still,  that  when  naturalized,  the  naturalization  relaten 
back  to  and  confirms  the  title  to  the  land  so  purchased.  Bouvier  L.  D, 
verbo  Alien ;  Paschal  Annotated  Const.  112  294 ;  Morse  on  Citizenship, 
77  ;  9  Wheat,  751 ;  1  Johns  N.  Y.  Ch.  p.  399. 

It  has  been  well  held  in  this  State,  under  a  different  regime,  that 
"  emancipation  gives  to  the  slave  his  civil  rights  and  a  conti'act  of 
marriage,  legal  and  valid  by  the  consent  of  tlie  master  and  the  moral 
assent  of  the  slave,  from  the  moment  of  freedom,  although  dormant 
during  the  slavery,  produces  all  the  effects  whicJi  result  from  surh 
contract  among  free  persons."    6  M.  (O.  S.)  559.    See  25  A.  617. 

The  analogous  question,  whether  incestuous  children  could  be  legit- 
imated by  the  marriage  of  their  parents,  authorized  by  sovereign 
dispensation,  after  being  a  fruitful  source  of  discussion  among  jurists, 
was  conclusively  determined  in  the  affirmative  in  1867,  by  the  Couit 
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of  Cassation  of  France,  tlien  presided  over  by  Mr.  Troplong.  The 
Court  held  that  such  marriages  legitimate  the  issue  in  radice,  Tl:e 
tliree  rulings  made  in  that  year  were  subsequently  affirmed  in  1868, 
1874,  and  again  lately  in  1879.  Those  decisions  are  in  accord  with 
those  of  the  Parliaments  of  Paris  of  11th  May,  1(565,  17th  April,  1711, 
4th  June,  1725,  25tli  Aug.  1738,  and  with  the  opinions  of  distinguished 
commentators  and  jurists.  Vide  J.  P.  1867,  pp.113,  1122;  1868,  p. 
1«)20 ;  1874,  p.  260;  1380,  p.  210  ;  vide  also,  Furgole  Test.  t.  1,  p.  373 ; 
Lebrun  Sue.  L.  1  Ch.  2,  Sec.  1,  Dist.  1,  Nos.  12  and  13;  Domat  Lois 
Civiles,  part  3,  Ch.  5,  duMar.  Art.  24,  No.  76;  Pothier  Cont.  Mar.  No. 
414;  Mnleville  AnaL  C.  C.  T.  1,  sur  PArt.  331;  Toull.  2,  No.  932 ; 
Demolonibe,  T.  5,  No.  355;  Durautou,  v.  3,  N.  177 ;  Pont.  Rev.  deleg. 
«ud  de  jur.  v.  8,  p.  150 ;  Albert  verbo  Mar.  Art  6 ;  Magniu  des 
Minorites,  81  and  82. 

The  principles  consecrated  by  a  tribunal  of  the  highest  respectability 
and  previously  admitted  by  authors  of  undoubted  superiority,  can 
safely  be  applied  to  a  controversy,  in  pari  materia,  which  presents  the 
unusual  feature  of  a  plenary  sovereign  dispensation  from  an  otherwise 
annulling  impediment. 

Wo  cannot  subscribe  to  the  theory  advanced  by  the  collateral  rela- 
tives, that  the  marriage  in  this  case  was  celebrated  in  violation  of  law, 
and  so  could  produce  no  effect.  They  charge  that  it  took  place  in  the 
parish  of  St.  Charles  and  not  in  that  of  West  Baton  Rouge,  which  was 
the  place  of  the  domicil  of  the  parties,  and  that  it  was  not  solemnized 
with  the  authority  of  the  officers  empowered  to  issue  marriage  licenses 
in  that  place. 

The  provisions  of  the  law  to  which  they  refer  are  directory.  30  A. 
1169. 

The  authorities  in  4  A.  375  and  12  A.  367,  are  to  the  effect  that,  when 
minors  contract  marriage  out  of  the  State,  without  the  consent  of  their 
tutors,  and  therefore  in  violation  of  our  law,  such  marriage  does  not 
emancipate  them,  so  as  to  confer  upon  them  the  rights  which  they 
would  have  hsid,  if  they  had  been  dispensed  from  the  time  required  to 
attain  their  majority,  or  if  the  marriage  had  taken  place  with  the 
consent  of  the  tutor. 

In  the  first  case,  in  which  a  family  meeting  had  refused  to  emanci- 
pate the  minor,  for  good  reasons  stated,  it  was  well  observed  that 
through  motives  of  public  policy,  the  law  does  not  pronounce  the 
nullity  of  such  marriages,  but  that  it  is  equally  against  the  sanie  policy 
that  they  should  be  held  to  confer  upon  the  parties  in  default,  all 
the  rights  which  result  &om  the  marriage  of  minors  when  legally 
contracted. 
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In  t}ie  second  case,  in  which  the  minor  had  gone  io  a  neighboring 
State  to  evade  our  laws,  which  required  the  consent  of  the  tutor,  the 
Court  wisely  remarked,  that  emancipation  is  the  consequence  of  an 
authorized  marriage,  and  not  of  one  made  in  fraud  of  our  laws ;  that 
the  Courts  of  another  State  cannot  emancipate  minor*  whose  domicil 
is  here,  and  that  such  marriage  there,  in  contravention  with  our  laws, 
cannot  produce  any  greater  effect  towards  the  emancipation  of  the 
minor. 

We  are  unable  to  discover  what  bearing  those  authorities  can  have  to 
the  present  case,  in  which  no  law  was  violated  and  in  which  no  pnnisli- 
ment  can  be  inflicted. 

The  result  of  the  contrary  doctrine  contended  for  would  be,  while 
recognizing  the  validity  of  such  marriages,  to  deny  to  then)  all  and  any 
effect,  a  consequence  so  subversive  of  the  teaching  that  the  law  favors 
marriages,  that  it  must  be  repelled. 

The  doctrine  is  perfectly  wholesome.  Had  it  not  l>een  declared  and 
applied  as  it  was,  the  consequence  would  have  been  an  encouragement 
to  ill  inclined  and  unbridled  minors  to  disregard  the  will  of  those  in 
charge  of  them.  It  would  have  proved  an  authority  to  them  to  over- 
ride and  evade  the  law,  and  by  so  doing,  to  reap  indirectly  advantages 
which  they  could  not  have  realized  directly. 

The  philosophy  in  those  cases  is  not  at  all  that  which  underlies  tlie 
principles  governing  the  present  litigation. 

A  marriage  contracted,  as  was  that  in  this  instance,  is  not  only  licit 
but  legal,  and  produces  the  same  effect  as  if  contracted  at  the  domicil 
of  the  parties,  and  solemnized  with  the  sanction  of,  or  by  the  competent 
authority  there.     4  A.  375 ;  12  A.  367. 

We  therefore  conclude,  that  the  marriage  of  the  parties  was  author- 
ized by  law ;  that  they  had  previously  duly  acknowledged  their  children : 
that  their  marriage  has  legitimated  those  children,  who  enjoy  the  same 
rights  which  they  would  have  had  if  begotten  by  persons  wholly  of 
white  or  colored  descent,  fully  capable  of  contracting  a  legal  marriage, 
and  had  they  been  bom  during  lawful  wedlock. 

'  Under  this  ruling,  the  collateral  relatives  are  not  entitled  to  the 
estate  of  the  deceased,  which  therefore  accrues  to  the  opponents,  as  his 
legitimate  and  sole  heirs. 

The  appellants  complain  that  the  judgment  of  the  lower  court  was 
rendered  ultra  petitum,  when  it  ordered  the  administratrix,  widow 
Colwell,  to  file  an  account.  It  is  claimed  that,  there  l>eing  no  prayer 
in  any  part  of  the  pleadings  for  any  such  relief,  the  judgment  should 
be  reversed. 

The  appellants  are  the  collateral  relatives  of  the  deceased.  The 
record  does  not  show  that  the  administratrix  is  an  appellant,  or  ha» 
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prayed  for  an  ameDdment  of  the  judgment,  or  that  she  is  represented 
by  the  counsel  of  tliose  relatives.  The  appellants  cannot  be  heard  thus 
to  champion  vicariously,  the  rights  of  the  administratrix  and  insist  in 
her  behalf  upon  a  relief,  for  which  she  does  not  appear  to  be  over 
sanguine. 

We  find  no  error  in  the  judgment  appealed  from,  which  is  therefore 
affirmed  with  costs. 


No.  8423. 

The  State  of  Louisiana  ex  rel.  Y.  R.  Lemonnier  vs. 

J.  C.  Beard. 

When  an  officer  cbUoifl  an  office  as  having  been  commia«ioned  thereto,  to  fill  a  vacancy  oc- 
curring therein,  in  a  stated  manner,  and  the  defendant  sets  up  title  to  the  office  as  he 
would  have'  done  in  a  direct  proceeding,  the  Court  is  authorized,  under  the  pleadings,  to 
pass  upon  the  respective  titles  of  both  parties,  and  to  abjudicate  the  office  to  whomever  is 
entitled  to  it. 

Where  an  officer,  elected  at  the  first  general  election  under  the  present  Constitution,  who  la 
required  to  give  bond,  and  not  being  protected  by  exceptional  legislation,  does  not  furnish 
snch  bond  within  the  thirty  days  following  the  reception  of  his  commission,  he  is  to  be 
considered  as  having  forfeited  aU.  rights  te  the  office,  which  becomes  vacant,  and  the 
Governor  has  the  right  to  fill  the  vacancy  thus  created. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
Houston,  J. 


E.  Howard  McCalebj  for  the  Relator,  Appellant : 

1.  The  fiulnre  of  an  officer  elect  to  qualify  by  giving  bond  within  thirty  days  after  the  receipt 
of  his  commission,  operates  a  vacation  of  his  office,  and  the  G-ovemor  has  the  right  to  fill 
such  vacancy  by  appointment.  Act  No.  19,  approved  February  9tb,  1678 ;  96  Ark.  281. 
The  giving  of  bond  is  an  essential  prereciuisite,  which  could  not  be  dispensed  with.  Act 
'So.  11  of  1877,  State  ex  reL  Lisso  vs.  Peck,  30  A.  980.  ^'  Vacancies  may  occur  by  refusal 
to  qualify."    Cushing's  Law  and  Practice  of  Legislative  Assemblies,  459. 

S.  A  Coroner  elect,  who,  after  taking  the  oath,  subsequently  accepts  of  the  office  of  Member 
of  the  Board  of  Health,  enters  upon  the  duties  thereof,  and  continues  in  such  office  after 
the  time  had  arrived  for  him  to  discharge  the  functions  of  Coroner,  and  until  October  9i8t, 
1861,  thereby  Impliedly  resigns  the  Corcnership.  (Cushing's  Law  and  Practice,  469  { 
Gen'i  Blair's  case :  McCrary's  Am.  Law  of  BleotloDS,  §  949,  pp.  179  and  180.)  The  two 
offices — Coroner  and  Member  of  Board  of  Health— are  incompatible.  Act  No.  80  of  1877. 
They  are  both  ooastitutional  offices.  Constitution,  Arts.  159  and  178.  An  office  is  im^ 
pUedly  resigned  by  accepting  of  another  incompatible  therewith.  Dillon's  Municipal  Cor> 
porations,  ^§163, 164,  166,  note  4;  Angell  &,  Ames  on  Corporations,  §11,  p.  495.  Will- 
cock  on  Corporations,  945,  946,  947  and  948. 

Taking  the  oath  is  an  "acceptance  of  an  oflice  in  a  formal  manner."  Cushing's  Law  and 
Practloe  Leg.  Ass.  479. 

The  acceptance  of  an  office,  incompatible  with-  one  already  held,  vacates  the  latter.  99  A, 
894;  39  A.  193;  State  vs.  Delwood,  33  A.  K.  K. 

W.  8,  Benedict  and  A.  D.  Henriques,  for  the  Respondent,  Appellee* 
MiUer,  £%nney  &  Miller,  on  the  same  side. 

35 
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Tlie  opiuioQ  of  the  Court  was  delivered  by 

Beumuuez,  C.  J.  The  Relator  and  the  defendant  reapectively  assert 
conflicting  claims  to  the  oflBce  of  Coroner  for  the  Parish  of  Orleans. 

From  a  judgment  recognizing  the  latter  as  entitled  to  it,  the  State 
and  the  former  have  appealed. 

The  gravamen  of  the  petition  is:  that  the  Relat-or  was  appointed  and 
commissioned  to  the  office  by  the  Governor,  on  the  2lst  of  October, 
J 881 ;  that  he  took  the  oath  and  furnished  the  bond  required  by  law  on 
the  22d  and  27th  of  the  same  month  ;  that  he  was  so  appointed  and 
commissioned  to  fill  a  vacancy  in  the  office,  resulting  fiH)m  the  disqual- 
ification of  the  defendant,  who  had  been  elected  aud  commissioned  to 
the  same ;  that  the  defendant  obstructs  and  hinders  the  Relator  in  the 
exercise  of  the  duties  of  the  office,  and  that  Relator  desires  being 
quieted  in  the  possession  of  the  same.  The  prayer  is,  that  the  defend- 
ant be  declared  to  have  forfeited  the  office  of  Coroner,  and  be  adjudged 
guilty  of  usurping  and  intruding  iuto  said  office,  and  excluded  there- 
from, and  that  it  be  decreed  that  the  Relator  is  legally  invested  with 
the  title  of  the  office. 

The  defense  is,  flrst,  a  general  denial,  and  next,  an  assertion  of  the 
right  of  the  defendant  to  the  office,  by  virtue  of  his  election  thereto, 
on  the  2d  of  December,  1879,  for  four  years  from  the  2d  of  August, 
following;  his  commission  from  the  executive,  issued  on  the  5th  of 
January,  1880 ;  his  oath  of  office  taken  on  the  4th  of  February  j  his 
bond  furnished  on  the  31st  of  July,  and  registered  on  tlie  2d  of  August, 
following  ;  his  induction  then  into  office ;  a  total  absence  of  resignation 
since,  on  his  part ;  his  actual  possession  of  the  same,  with  all  it-s  inci- 
dents ;  a  peremptory  denial  that  there  existed  any  vacancy  in  the  office 
at  the  date  of  Relator^s  appointment,  which  was  wholly  unauthorized. 
The  defendant  concludes  by  praying,  both  that  Relator's  petition  be 
dismissed,  and  that  there  be  judgment  in  his  favor. 

At  the  inception,  the  proceedings  were  charged  with  irregularity, 
but  the  parties  have  expressly  agreed  that  they  be  consideretl  svs  insti- 
tuted under  the  Intrusion  into  office  act,  aud  be  conducted  aud 
determined  under  its  provisions. 

The  only  question  presented  by  the  pleadings,  which  run  the  one 
into  the  other,  and  blend  themselves,  is  simply : 

Whether  there  existed  a  vacancy  in  the  office  of  Coroner  of  the  Parish 
of  Orleans,  when  the  Relator  was  appointed  and  commissioned  by  his 
Excellency,  Governor  McEnery,  to  fill  it,  aud  whether,  if  it  existed,  the 
Governor  could  thus  fill  the  vacancy. 

The  corollary  of  the  proposition  is,  that  if  there  existed  such  vacancy, 
and  the  Governor  had  a  right  to  fill  it,  the  Relator  is  entitled  to  the 
office,  having  seasonably  complied  with  legal  I'equirements ;  aud  that 
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if  there  existed  no  vacancy,  original,  constructive  or  absolute,  32  A. 
637,  which  the  Governor  could  then  fill,  the  appointment  of  Relator 
is  inoperative,  and  the  Respondent  is  authorized  to  continue  in  the 
I>o6session  of  the  office  and  in  the  discharge  of  its  functions. 

There  can  be  no  dispute  touching  the  facts  of  the  case.  The  evi- 
dence clearly  establishes  them  to  be  as  alleged  by  the  litigants.  It 
shows  also,  under  an  averment  of  the  petition  not  previously  noticed, 
that  the  Respondent  was,  since  the  date  of  his  commission  and  oath  of 
office,  viz:  in  April,  1880,  elected  a  member  of  the  Board  of  Health, 
and  that  he  has  qualified  and  acted  as  such,  until  the  latter  part  of 
October,  1881,  when  he  resigned  the  trust. 

On  the  one  hand,  it  is  urged  that  there  existed  a  vacancy,  because, 
after  accepting,  in  February,  the  office  of  Coroner,  the  Respondent 
accepted,  in  April  following,  that  of  member  of  that  Board. 

On  the  other  hand,  it  is  pressed  that  when  the  Respondent  accepted 
the  appointment  on  that  Board,  in  April,  and  at  first  acted  under  it,  he 
had  not  qualified  as  Coroner  and  was  not  in  office ;  that,  a«  he  only 
qualified  as  Coroner  by  giving  bond  on  the  31st  of  July,  1880,  it  is 
then  that  he  vacated  his  membership  of  that  Board }  that  his  subse- 
quent action  in  it  was  that  of  an  intruder,  which  did  not  operate  a 
vacancy  in  the  office  of  Coroner  ^  that  even  if  it  did,  he  could  have 
been  displaced  only  by  judicial  action,  and  that  the  Governor  had  no 
right  before  a  vacancy  had  thus  been  declared,  to  appoint  the  Relator. 

From  the  view  which  we  have  taken  of  the  merits  of  the  contro- 
versy, we  deem  it  unnecessary  to  notice  the  allegation  in  the  petition 
and  the  evidence  adduced  in  support^  to  the  effect  that  the  Respondent 
was  elected,  commissioned,  qualified  and  acted  as  a  member  of  the 
Board  of  Health.  It  is  true,  that  the  allegation  was  made  that  a  va- 
cancy was  thereby  created  in  the  office,  but  leaving  it  out  of  sight,  as 
though  it  had  not  been  made,  there  remains  the  broad  charge  of  dis- 
qualification, which,  coupled  with  the  prayer  and  the  formal  consent 
of  the  parties  as  to  form,  impresses  upon  the  action  the  character  of  a 
proceeding  under  the  intrusion  into  office  act,  in  which  both  litigants 
raise  claims  to  the  office.  What  evidence  the  Relator  did  not,  or  pos- 
sibly could  not  offer,  was  supplemented  by  the  Respondent,  under  his 
assei-tion  of  title  in  himself,  and  in  justification  of  his  own  prayer  for  a 
judgment  in  his  favor. 

The  suit  was  not  brought  by  the  State  alone  to  test  the  right  of  the 
defendant,  but  was  instituted  by  the  State  on  the  relation  of  a  party 
interested,  claiming  the  office,  who  pTodnced  prima  facie  muniments  of 
title  to  the  same. 

We  feel  no  hesitation  in  thus  dealing  with  the  pleadings. 
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Til  A  matter  involving  a  question  of  public  intei-est,  arising  under 
laws  enacted  for  the  preservation  of  public  order  and  for  the  niainte* 
nance  of  public  good,  we  could  not,  consistently  with  duty,  consider 
the  State  and  the  Relator,  presenting  an  appearance  of  a  public  func- 
tionary- in  a  case  in  which  more  than  his  personal  advantage  is  at  issue, 
as  concluded  by  an  averment  from  which  an  admission  might  be  in- 
ferred, that  the  Respondent  had  qualified,  when  the  Respondent  proves 
that  he  has  not  done  so.  The  confession  and  consequent  estoppel  could 
en n re  to  the  benefit  of  defendant  only,  and  constructively  to  tJie  detri- 
ment of  the  community;  but  how  could  the  Resi>ondent  insist  upon 
such  a  technical  proposition  when  he  himself,  properly  realising  the 
essential  necessity  of  establishing  beyond  doubt,  a  compliance  with  the 
rigid  requirements  of  tlie  statute,  has  treated  the  averment  as  though 
not  made,  and  has  inti'oduced  the  clearest  evidence  demonstniting 
tiingible  errors. 

Were  it  otherwise,  we  might  find  little  obstacle  in  aniving,  on  the 
merits,  at  the  same  result  which  we  have  reached  from  a  different 
standpoint. 

An  inquiry  into  the  apparent  right  of  the  Relator  exacts  a  consequent 
legitimate  determination  of  the  claims  of  the  Respondent,  for  it  is 
only  in  the  contingency  that  he  ha«  none,  that  the  pretensions  of  the 
Relator  can  be  rwognized  and  enforced. 

We  must  then  divide  the  inquiry  and  ascertain : 

1st.  Whether  the  Respondent  has,  under  the  commission  issued  to 
him  by  virtue  of  his  election,  legally  qualified  under  the  laM',  and  if 
not,  whether  his  failure  t-o  do  so,  opei*at«d  ipso  facto  a  divestitui'e. 

2d.  Whether  the  Governor  could  fill,  by  appointment,  the  vacancy 
thus  happening. 

I. 

By  Act  19  of  1878,  Sec.  1,  (p.  43)  it  is  provided:  that  all  St«t*,  Dis- 
trict and  Parochial  officers  of  this  State,  whether  elected  or  ai>pointed, 
ihaJl  be  required,  within  thirty  days  after  the  receipt  of  their  com- 
missions, to  take  the  oath  of  office  prescnbed  by  law,  ami  give  bond, 
where  bond  is  required,  and  cause  the  same  to  be  filed  in  the  proper 
office,  ill  tlie  manner  and  as  required  by  law.  Section  2  further  jiro- 
vides  :  that  the  failure  of  any  officer  to  comply  with  the  wquirenients 
of  Section  1  of  this  Act,  within  the  limitations  thei-ein  fixed,  shaU 
operate  a  vacation  of  such  office,  and  the  Governor  shaU  proceed  to  fill 
said  office  by  appointment,  as  in  other  cases  of  i^acnney. 

Ten  yeai-s  previously,  Act  35)  of  1868  had  been  passe<l,  the  seventh 
section  of  which  twice  received  judicial  consideration,  21  A.  490;  24  A. 
19,  the  Court  decreeing  its  unconstitutionality. 
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It  waH  an  mlions  eiiactiiient,  retrospective  iii  character,  oppressive  in 
it8  object ;  deHigned  to  affect  the  tenure  of  officers  in  office  at  its  adop- 
tion, by  requiring  arbitrarily  from  them,  the  fulfilment  of  certain  cere- 
monies which  the  Constitution  and  laws  in  force  at  the  time  of  their  in- 
duction did  not  demand.  It  spoke  in  opposition  to  the  Constitution 
by  enlarging  its  requirements.  It  coutaincnl,  however,  no  formal  irri- 
tating clause ;  that  is,  no  punitory  provision  visiting  upon  the  del  in - 
(|uent  an  instantaneoiis  divestiture  of  his  title  to  the  office. 

In  the  case  in  21  A.,  the  Court  noticed  this  <mussion,  saying :  ^^  Fail- 
ure to  take  the  oath,  testing  his  (Relat4>r's)  ineligibility,  and  to  iile  it 
in  the  office  of  the  Secretary  of  St4ite  in  the  time  limited  in  Act  No.  39, 
did  not,  ip$o  faetOy  destitute  him  of  office.'^  This  ruling  was  affirmed  in 
24  A.  UK 

Subsequently,  in  State  ex  rel.  Lisso  vs.  Peck,  30  A.  280,  the  same 
Act  of  1868  received  fnither  attention,  and  the  Court  Mud :  that  the. 
legislature  had  not  declaimed  tliat  a  failure  to  execute)  a  bond  within 
thirty  days  shall  operate,  ipso  facto,  a  divestiture  of  a  constitutional 
office,  though  such  failure  may  l)e  considered  as  a  presumption  of 
abandonment. 

This  decision  was  rendered  on  the  4th  of  February,  1878.  It  neither 
admits  nor  denies  a  lack  of  power  in  the  legislature,  to  provide  for  the 
consequences  of  such  omissions ;  but  it  leaves  the  question  an  open 
one  for  future  determination. 

On  the  J)th  of  February  following,  Act  No.  19  of  1878,  under  consid- 
eration, was  approved.  It  is  claimed  that  it  was  adopted  to  meet  the 
legislative  deficiency  alluded  t4>  in  the  case,  and  it  does  so  appear.  It 
provides,  jis  already  stated,  that  a  failure  to  comply  with  its  require- 
ments, within  the  limitations  fixed,  shall  o|M'rate  a  vacation  of  tJie 
office,  and  that  the  Governor  shall  proceed  to  fill  it,  by  appointment,  as 
in  other  cases  of  vacancy. 

In  the  absence  of  any  constitutional  inhibition,  we  cannot  jH^rceive 
why  the  legislature  should  not  l)e,  and  was  not  competent  to  provide 
in  that  manner,  in  order  to  enforce  a  compliance  by  all  public  officera 
in  the  State,  with  the  laws  requiring  them  to  qualify,  by  taking  an 
oath  and  furnishing  a  bond,  where  one  is  demanded,  within  reasonable 
delay. 

Neither  in  the  oi-al  nor  in  the  printe<1  arginnent  submitted  on  behalf 
of  the  Respondent,  nor  in  the  authorities  to  which  our  attention  has 
been  invited,  have  we  discovered  any  valid  resison  why  such  legislation 
should  be  paralyzed,  on  the  gix>und  of  unconstitutionality. 

The  admitt>ed  elementary  and  familiar  rule  in  such  matters  clearly 
ifi,  that  the  Legislature  essentially  possesses  the  inherent  power  to 
legislate  as  a  sovereign  on  all  subjects  and  in  all  manners,  unless  by  so 
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doing  it  contravenes  a  eou8titntioual  prohibition  found  either  in  tlie 
State,  or  in  the  federal  organic  law.  Cooley  on  Const.  Lim.  100,  107, 
204,  208,  209. 

At  the  time  when  the  Respondent  was  elected  and  commissioned,  the 
A^t  of  1878,  which  was  prospective,  and  that  requiring  bond  and 
security  from  him,  R.  S.  649,  were  in  force.  He  therefore  well  knew 
that  he  had  to  take  the  oath  and  to  fiirnish  the  bond,  within  a  specitied 
time,  under  penalty  of  forfeiture  of  his  right  to  the  office. 

We  do  not  regard  the  requirements  of  the  Act  of  1878  as  merely 
directory,  but  consider  them  as  mandatory^  as  they  inflict  a  penalty  in 
case  of  non-observance.  The  use  of  the  word  shall  in  the  two  sections^ 
1  and  2,  coupled  with  the  penalty,  denote  an  imperative  command  for 
the  benefit  of  the  public,  that  the  fundamental  acts  of  taking  the  oath 
and  of  furnishing  of  the  bond  shall  take  place,  as  conditions  precedent, 
sine  quihus  non,  within  the  fixed  period  and  at  no  other  time. 

No  court  certainly  has  the  right  to  hold  any  requirement  of  a  law 
unnecessary  to  be  complied  with,  imless  it  is  manifest  that  the  legis- 
lature did  not  intend  to  impose  the  consequence  which  would  neces- 
sarily follow  from  a  non-compliance,  or  which  would  result  from  holding, 
the  requirement  mandatory  or  indispensable.  If  it  be  clear  that  no 
])enalty  was  intended  to  be  imposed  for  a  non-compliance,  then,  as  a 
matter  of  course,  it  is  but  carrying  out  the  will  of  the  legislature  to 
declare  the  statute  on  that  subject  to  be  simplj"  directory.  But  if  there 
be  anything  to  indicate  the  contrary,  a  full  compliance  with  it  must  be 
enforced.  Corbett  vs.  Bradley,  7  Nev.  108 ;  Hart  vs.  Omaha,  4  Neb. 
a36  J  State  vs.  Johnson,  26  Ark.  281 ;  Wendell  vs.  Durbin,  26  Wis.  390  j 
French  vs.  Edwards,  13  Wall.  5(>6j  Ton-ey  vs.  Mil  berry,  21  Pick.  67  j 
Wiley  vs.  Flournoy,  30  A.  609  ;  Cooley  Const.  Lim.  No.  77,  et  seq.  and 
notes  ^  Sedgwick  on  St.  and  Const.  Law,  p.  375,  and  notes. 

Whatever  it  may  be  claimed  that  the  saying  of  the  Court  was  irt  *X> 
A.  280,  it  can  have  little  or  no  bearing  on  the  instant  case,  as  the  law 
then  nnder  consideration  was  that  of  1858,  and  that  now  under  exam- 
ination is  that  of  1878,  which  are  very  materially  different.  The  latter 
virtually  provides  that  which  the  former  had  been  declared  not  to 
contain,  namely :  that  the  failure  to  comply  with  the  requirements  of 
the  taking  the  oath  and  furnishing  the  bond,  within  a  limited  period, 
shall,  ipso  facta,  operate  a  vacation  of  the  office,  and  that  the  Governor 
shall  proceed  to  fill  it,  as  in  other  cases  of  vacancy. 

It  is  manifest  that  the  law  imperiously  requires  both  the  taking  of 
the  oath  and  the  furnishing  of  the  bond,  within  the  thirty  days 
following  the  receipt  of  the  commission,  and  that  it  exacts  a  rigid  com- 
pliance nnder  a  heavy  penalty. 

It  is  an  elementary  principle,  in  the  construction  of  Statutes,  and 
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%v]iicli  is  fontially  recognized  in  our  Code,  that  where  a  law  is  clear  and 
free  from  all  ambiguity,  the  letter  is  not  to  be  disregarded,  under  tlie 
pretext  of  pursuing  its  spirit,  R.  C.  C.  13.  Ubi  lex  non  distinguUj  nee 
tiOH  dhtitujuere  debemus. 

Whatever  may  be  the  position  which  the  Respondent  may  assume,  it 
irrepressibly  proves  destructive  of  his  pretensions. 

It  is  totally  immaterial  whether  Respondent's  commission,  which  is 
dated  January  5th,  took  effect  on  that  day,  or  on  the  4th  of  February, 
Mrhen  he  took  the  oath,  or  in  the  beginning  of  April,  under  Article  265 
<)f  the  Constitution,  or  on  the  first  Monday  of  Augtut,  when  he  filed 
his  bond  in  the  office  of  the  Secretary  of  State,  and  which  was  the  day 
on  which  the  government  was  reorganized  under  Article  266. 

It  is  glaring  that  the  Respondent  has  completely  omitted  to  comply 
tdth  the  exigencies  of  the  law,  by  failing  to  do  the  two  acts,  the  taking 
of  the  oath  and  the  furnishing  of  the  bond,  within  the  thirty  days 
which  followed  either  of  those  initial  points. 

The  unavoidable  consequence  of  such  dereliction  -was,  in  the  words 
of  the  Statute,  to  operate  "  a  vacation  in  the  office  "  and  to  impose  upon 
the  Governor  the  duty  of  filling  the  vacancy  thus  created. 

This  disposes  the  first  branch  or  subject  of  inquiry  in  the  ca«e. 

11. 

We  are  now  led  to  consider  the  next  important  proposition  : 

Whether  the  Executive  could  treat  the  office  as  vacant,  and  fill  it 
accordingly. 

It  is  undeniable  that  the  Governor  has,  under  Article  69  of  the  Con- 
stitution, authority  to  fill  vacancies  happening  during  the  recess  of  the 
senate.  It  necessarily  implies  the  right  to  ascertain  whether  a  vacancy 
exists*  and  if  it  exists,  to  fill  it  by  the  appointment  of  a  proper 
person. 

The  theory  that  the  Governor  cannot  exercise  that  authority,  unless 
after  a  vacancy  has  been  judicially  declared,  is  utterly  without  founda- 
tion, as  an  al>9olute  proposition  of  law.  Were  it  so,  vacancies  occurring 
by  death,  resignation,  removal  by  the  legislature  or  expiration  of  term, 
eould  not  be  filled  until  after  tliey  had  been  announced  as  existing,  by 
judicial  determination,  and  in  the  meantime,  the  government  would 
be,  in  some  instances,  deprived  of  its  official  and  necessary  agents  and 
representatives. 

But  the  theory  is  founded  on  sound  principles  of  political  economy, 
when  it  goes  to  the  extent,  as  a  relative  proposition  of  law,  that  the 
Governor  cannot  do  so,  so  as  to  conclude  officials  who  may  have  been 
deemed,  in  error,  to  have  died,  to  have  resigned,  to  have  been  removed, 
or  whose  term  may  have  been  considered  as  exinred,  or  to  have  for- 
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felted  their  rights  to  an  office,  when  the  fact  is,  tliat  they  are  not  dead, 
have  not  resigned,  have  not  been  removed,  that  their  term  is  unexpired, 
or  that  they  have  not  forfeited  their  right  to  the  office. 

The  authority  vested  in  the  Governor  to  fill  vacancies,  can  only  be 
exercised,  arid  when  exercised,  prove  conclusive,  where  he  has  made 
an  appointment  to  fill  a  vacancy  actually  and  legally  existing,  in  the 
discharge  of  his  official  fimctions. 

In  the  eventuality  that  an  appointment  has  not  been  made  in  such 
contingency,  it  could  not  prove  conclusive.  The  issuance  of  a  commis- 
sion under  it  would  not  debar  the  aggrieved  from  resisting  displacement 
and  appealing  to  the  tribunals  of  the  country,  who  would  then  be 
competent,  on  inquiry,  to  determine  the  question  of  vacancy  rel  non. 
Otherwise,  under  a  disregard  of  official  duty,  or  a  misapprehension  of 
facts,  a  Governor  might,  arbitrarily  or  unwittingly,  without  warrant  of 
law,  displace  or  remove  the  officers  of  the  government,  and  create  a 
condition  of  things  which  tlie  fundamental  law  never  for  a  moment 
designed  to  permit  or  to  sanction. 

In  a  recent  case,  33  A.  871,  we  had  occasion  to  apply  the  doctrine  and 
to  declare  that  a  commission,  issued  in  error  by  the  executive,  conld 
not  deprive  an  incumbent  of  his  right  of  office.  There  exist  a  number 
of  instances  in  which  the  principle  was  invoked  and  recognized  in  this 
State.  12  A.  719^  17  A.  161  j  21A.  490j  24  A.  19;  25  A.  396;  32  A. 
936 ;  33  A. 

Did  we  find  in  the  veiy  instance  befcw^  the  Court,  that  the  Respond- 
ent had  qualified  under  the  Act  of  1878,  andJhaving  thus  qualified,  had 
not  vacated  the  office  by  the  acceptance  and  filling  of  another  office 
which  the  Constitution  prohibits  him  from  simultaneously  holding,  we 
assuredly  would  feel  authorized  so  to  ac^udge,  and  to  strike  with  nullity 
Relator's  appointment  and  commission  to  the  office  in  question. 

We  must  not  be  understood  as  holding  that,  in  the  exercise  of  the 
power  giveii  to  liim  by  law,  of  removing  public  officers  for  certain 
causes,  the  Governor  is  not  the  sole  judge  of  the  existence  of  such  causes, 
and  that  his  action  of  removal  is  not  final  and  is  revocable  by  the  judi- 
ciary. In  the  case  of  the  State  ex  reh  vs.  Lamantia,  33  A.  447,  we  have 
clearly  announced  the  law  on  that  subject,  and  we  affirm  what  we 
there  said. 

It  is,  therefore,  only  in  those  cases  in  which  a  vacancy  indisputably 
exists  and  has  been  legally  filled,  that  the  appointment  and  the  com- 
mission issued  in  furtherance,  by  the  executive,  will,  after  investiga- 
tion, be  maintained  by  the  judiciary.  Whatever  may  have  be^n  said 
apparently  at  variance  with  this  doctrine,  in  our  jnrisprudeuC'e,  must 
be  considered  as  subordinate  to  that  limitation,  which  is  one  of  great 
public  magnitude. 
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We  therefore  conclude  that  the  Respondent  forfeited  his  right  to  the 
office  of  Coroner  of  the  Parish  of  Orieans,  to  which  he  had  been  elected 
and  commissioned,  by  not  qualifying  under  the  requirements  of  Act  19 
of  1878 ;  that  liis  failure  to  do  so  has  operated  ipso  facto  a  vacancy  in 
that  office;  that  it  then  became  the  duty  of  the  executive  to  fill  the 
vacancy  thus  happening ;  that  the  executive  has  made  a  legal  appoint- 
ment and  issued  a  valid  commission  to  fill  such  vacancy ;  that  the 
Relator  has  qualified  under  such  appointment  and  commission  and  has 
the  exclusive  right  to  discharge  the  functions  of  that  office,  under  the 
Constitution  and  the  laws  of  this  State. 

The  finding  of  the  District  Judge  is  erroneous. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  firom 
be  reversed,  and  proceeding  to  render  such  judgment  as  should  have 
been  rendered  by  the  lower  court: 

It  is  ordered,  adjudged  and  decreed,  that  the  Respondent,  J.  C.  Beard, 
be  declared  to  have  forfeited  all  right  to  the  office  of  Coroner  for  the 
Parish  of  Orleans,  by  reason  of  his  failure  to  comply  with  the  require- 
ments of  Act  No.  19  of  1878,  and  that  the  Relator,  Y.  R.  Lemonnier,  be 
pronounced  to  have  been  duly  appointed  and  commissioned,  and  to 
have  duly  qualified,  to  fill  the  vacancy  created  in  said  office,  by  said 
forfeiture,  during  the  unexpired  term  of  the  same. 

It  is  further  ordered,  that  the  Respondent  pay  costs  in  both  Courts. 


On  Petitiok  for  a  Rehearing, 

The  application  rest«  on  the  following  grounds,  sx)ecifically  set  forth, 
viz: 

1st.  ''  The  decision  of  the  Court  is  not  based  upon  any  issue  formed 
by  the  parties,  or  upon  which  the  cause  was  decided  by  the  lower 
court. 

2d.  ^'  The  point  decided  was  not  the  cause  which  actuated  the  Gov- 
ernor of  the  State  in  issuing  a  commission  to  the  Relator. 

3d.  '^  The  Act  No.  19  of  1878,  upon  which  the  said  cause  was  so  de- 
cided, does  not  in  letter  and  spirit,  maintain  the  principle  deduced 
tJkerefrom  in  the  opinion  of  the  Court. 

4th.  *•*•  Laws  are  to  be  construed  in  accordance  with  their  letter  and 
spirit,  and  in  such  construction  the  causes  which  induced  the  legislator 
to  make  Uiem  must  be  duly  regarded. 

5th.  '^  A  constitutional  officer  can  only  be  removed  for  cause  as 
designated  by  the  Constitution." 

We  consider  these  apparently  different  causes  of  complaint  simply 
to  mean: 

That  the  judgment  is  not  justified  by  the  pleadings. 

9S 
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That  the  Act  of  1878,  which  the  judgment  enfoi*ce8,  was  repugnant 
to  the  Constitution  of  1868,  which  was  in  force  at  its  adoption,  and 
that  it  is  inconsistent  with  the  Constitution  of  1879 ;  therefoi'e,  that  it 
never  had  any  existence,  and,  if  it  had,  it  was  repealed. 

That  if  it  was  constitutional  and  is  in  force,  it  cannot  be  applied  to 
the  defendant,  who  could  not  have  entered  upon  his  oifice,  which  was 
not  in  existence,  when  he  received  his  commission  and  took  his  official 
oath. 

I. 

The  suit  is  a  proceeding  by  the  State,  on  the  petition  of  the  Relator 
who  claims,  under  a  commission  from  the  executive,  the  office  of  Cor- 
oner for  the  Parish  of  Orleans,  to  the  exclusion  of  the  defendant  there* 
from,  on  the  ground  that  he  has  vacated  the  same,  by  accepting,  after 
qualification,  another  office.  The  defendant  denied  the  allegations. 
Averring  title  in  himself  to  the  office,  as  having  been  elected  and  com* 
missioned  thereto,  and  taken  the  oath  and  furnished  the  bond  required 
by  law,  the  defendant  prayed  for  judgment  in  his  favor.  Preliminary 
skirmishes,  as  to  form,  were  silenced  by  a  formal  consent  that  the 
action  be  considered  as  brought  under  the  intrusion  into  office  act.  The 
trial  of  the  case  proceeded  on  the  merits.  Evidence  was  introduced  by 
both  litigants  without  objection,  and  admissions  were  made  by  the 
parties,  which  fully  established  the  facts  by  them  respectively  averred. 

It  may  well  be,  that  had  the  defendant  merely  answered  by  a  general 
denial,  evidence  could  not  have  been  introduced  on  objection  to  show 
non-compliance  by  him  with  the  law  of  1878 ;  but  thc^defendant  having 
set  up  title  in  himself  and  averred  his  qualifications,  supporting  his 
allegations  by  proof,  and  praying  for  a  judgment,  he  cannot  complain 
that  the  Court  has  decided  a  question  raised  by  him  directly  and 
specifically. 

The  question,  under  the  allegations  and  the  evidence  establishing 
them,  was  simply,  which  of  the  two  litigants  was  entitled  to  the  office. 
We  found  in  favor  of  the  Relator  and  against  the  defendant.  We 
might  have  found  for  the  defendant  and  against  the  Relator. 

It  is  therefore  patent  that  the  judioatum  was  responsive  to  the  quUl 
judioandum  under  the  allegata,  as  modified  and  verified  by  the  probafa, 
namely,  the  issues  presented  by  the  parties  themselves. 

We  revise  the  decrees  and  not  necessarily  the  rea«ons  assigned  in 
support  by  inferior  tribunals.  The  decisions  of  this  Court  are  not 
required  to  be  based  upon  and  are  not  restricted  to  issues  on  which 
causes  are  decided  in  the  lower  court. 

For  the  determination  of  this  controversy,  on  the  issues  presented  by 
each  party,  it  was  not  necessary  to  inquire  into  the  motive  which 
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influenced  tlie  Governor  in  making  the  appointment.  We  do  not  say 
that  the  motive  which  is  stated  to  have  actuated  him  was  not  a  proper 
one.  We  have  preferred  to  rest  our  decision  as  w^e  did.  The  import- 
ant question  was  and  is :  did  there  exist  a  vacancy  which  the  Governor 
could  fill,  and  has  he  filled  it  f 

That  18  the  issue  which  we  decided  and  which,  owing  to  the  magni- 
tude of  the  question,  we  will  again  consider  on  this  application. 

II. 

It  is  claimed  that  the  Act  of  1878  was  repugnant  to  the  Constitution 
of  1868,  because  its  objects  and  purposes  were  beyond  legislative 
authority  or  8c<>pe. 

In  support  of  that  theory,  the  proposition  is  advanced,  that  it  is  a 
law  of  removal,  by  the  executive,  of  a  constitutional  officer  for  a  cause 
not  enumerated  in  the  organic  law  for  his  exclusion  i  that  the  legisla- 
ture of  1878  assumed  to  add  causes  of  removal  to  those  mentioned  in 
the  Constitution  of  1868,  to  vest  th^  executive  with  a  power  conferred  on 
other  functionaries,  and  that  the  legislation  being  prohibited,  is  abso- 
lutely barren  of  any  legal  effect. 

It  is  an  axiomatic  proposition,  that  a  legislature  is  powerless  to  act 
where  the  Constitution  has  spoken  and  has  left  no  room  for  its  action. 
Hence,  when  a  Constitution  has  provided  for  the  qualification  of  certain 
officers,  for  their  removal  for  certain  causes,  by  cert^iin  authorities,  and 
in  a  certain  way,  a  legislature  is  incompetent  to  prescribe,  as  to  those 
same  officers,  for  different  qualifications,  different  causes  of  removal, 
different  authorities  or  different  ways.  It  can  neither  add  nor  take 
from  the  Constitutional  provisions  on  those  subjects,  which  must 
remain  untouched  and  enforced  as  written.  It  is  because  of  a  trans- 
gression of  that  principle,  by  the  legislature  of  1868,  that  the  Supreme 
Court  has  declared  the  unconstitutionality  of  Act  39,  then  passed  by 
that  body.    21  A.  4.90 ;  23  A.  19;  28  A.  445. 

Where  a  legislature,  however,  enacts  laws  concerning  officers  not 
mentioned  in  the  Constitution,  in  order  to  compel  them  to  furnish, 
within  a  fixed  delay,  the  bond  required  of  them  by  a  law  in  force  at  the 
date  of  their  election  or  appointment,  and  does  so  in  mandatory  terms, 
inflicting  as  a  penalty,  the  forfeiture  of  the  right  to  the  office,  in  case  of 
non-compliance,  those  laws  cannot  be  said  to  be  in  conflict  with  the 
organic  law  when  it  is  silent  on  the  subject.  Such  legislation  must  be 
held  to  be  valid  and  consequently  binding. 

Previous  to  the  adoption  of  the  Constitution  of  1868,  in  which  not  a 
word  is  found  relative  to  the  office  of  Coroner,  there  existed  laws 
requiring  bonds  from  certain  officers,  which,  not  being  in  conflict  with 
it,  were  expressly  continued  in  force  by  Article  149.    Among  them  was 
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the  law  requiring  a  bond  from  tlie  Coroner  for  the  Parisli  of  Orleans. 
Acts  of  1855,  No.  93,  R.  S.  1856,  p.  167,  See.  1. 

That  law  continued  in  existence  until  it  was  changed  by  that  of  1868, 
No.  181,  creating  two  Coronera,  two  incumbents  for  the  office,  directing 
their  election  and  requiring  a  bond  similar  to  that  previously  exacted. 

This  law  of  1868  was  maintained  in  for(;e  by  Articles  258  and  259  of 
the  Constitution  of  1879,  but  modified  by  Article  147,  which  reduced 
the  number  of  incumbents  from  two  to  one,  fixing  his  salary,  but  leaving 
it  otherwise  unaltered.  The  defendant  has  admitted  the  existence  of 
that  law,  on  the  2d  of  August,  1880,  by  furnishing  a  bond  for  $25,000, 
which  is  the  amount  ftxed  by  it. 

The  legislation  of  1878  found  the  Acts  of  1855  and  of  1868,  concerning 
the  office  of  Coronet,  in  force,  and  in  demanding  that  officers  of  that 
class,  who  were  required  to  take  an  oath  and  give  a  bond,  should,  after 
the  date  of  the  Act,  do  both  act«  within  thirty  days  after  the  reception 
of  their  commission,  it  not  only  violated  no  constitutional  provision, 
but,  on  the  contrary,  proved  ancillary,  and  thus  subserved  the  public 
interest. 

As  the  Constitution  of  1868  contained  no  mention  of  the  Coroner,  it 
cannot  be  claiined  that  the  legislature  of  1868  trenched  u|K>n  it  when 
it  passed  the  Act. 

We  therefore  conclude  that  when  it  was  enacted,  that  law  was  not 
repugnant  to  the  Constitution  in  operation,  and  that  it  continued  in 
force  afterwards,  at  least  until  the  organization  of  the  government 
under  the  Constitution  of  1879,  and  then  ceased  to  exist,  if  it  was  incon- 
sistent with  it.    Art.  Const.  1879,  Nos.  258,  259. 

The  question  now  arises :  Was  it  repugnant  to  that  Constitution  ? 
If  it  was,  then  it  has  been  repealed,  and  is  a  lifeless  form. 

The  theory  upon  which  its  unconstitutionality  is  claimed,  hvcks  all 
foundation,  as  far  as  the  defendant  is  concerned,  and  all  officers  like- 
wise situated. 

The  Constitution  does  not  provide  that  the  Coroner,  whose  name  it 
contains,  shall  not  give  bond,  besides  taking  the  oath  required,  without 
exception,  from  all  State,  parochial  and  municipal  officers.  The  laws 
relative  to  the  office  of  Coroner,  in  existence  at  the  adoption  of  the 
Constitution,  not  being  inconsistent  therewitih,  were  continued  in  being 
as  if  the  Constitution  had  not  adopted  Art.  258.  The  next  Article,  259, 
provides  specially  to  that  effect.  In  other  respects,  the  Constitntaon 
has  expressly  left  a  door  wisely  open  for  eventual  legislation,  for  it 
declares,  Art.  147,  that  there  shall  be  one  Coroner  for  the  Pariish  of 
Orleans,    *     •    •    whose  duties  shall  be  regtilated  by  law. 

Tho  Act  of  1878  continued  in  forc^.  It  did  not  wld  t-o  the  qualifica- 
tions of  the  Coroner.    Those  qualifications  were  previously  fixed  in 
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1655  and  in  1868.  The  existence  and  binding  effect  of  tlie  ActA  of  thoAC 
yearn  were  formally  i*ecognized  bj*  the  defendant,  who  complied  ivitli 
them  by  giving  a  bond  on  the  2d  of  AugUHt. 

It  id  true  that  the  Constitution  of  1879,  Arts.  296,  200,  201,  provides 
for  the  canses  of  removal  of  certain  designated  oilicers,  among  whom 
the  Coroner,  but  it  cannot  be  claimed  that  the  Act  of  1878  has  added  to 
tliose  causes,  by  prescribing  as  it  does.  It  is  not  correct  to  say  that  it 
is  a  law  of  removal.  Its  solitary  object  is  to  force  a  compliance  with 
the  duties  imposed  by  other  laws  touching  the  giving  of  a  bond,  by 
decroeing  a  foifeiture  of  the  right  of  office,  in  case  of  non-observance  of 
its  requirements. 

The  Constitution  refers  to  the  removal  of  officers  regularly  and  actu- 
ally in  office,  charged  with  the  commission  of  certain  specified  acts,  done 
before  or  after  their  induction  into  office.  It  does  not  contemplate  or 
propose  to  deal  with  the  cases  of  officers  not  yet  in  office,  or  irregularly 
or  illegally  so,  amenable  to  charges  of  omission  of  official  duties  or  obli- 
gations, imposed  upon  them  by  law  and  to  be  performed  before  taking 
possession  of  the  office.  In  other  words,  the  Constitution  provides  for 
the  removal  of  coramissioned  and  qualified  officers  for  acts  done  or 
€omm4tUd,  and  does  not  provide  at  all  for  the  exclusion  of  commissioned 
officers  from  office,  for  acts  not  done  or  omitted,  and  which  should 
have  been  accomplished,  as  essential  conditions  precedent. 

The  law  of  1878  is  not  one  for  the  removal  from  office  of  any  officer 
commissioned  and  qualified,  regularly  in  office,  and  for  the  commission 
of  disqualifying  acts  done.  It  is  a  law  for  the  exclusion  from  office  of 
officers  commissioned  but  not  qualified,  not  in  office,  or  illegally  so,  for 
the  omission  of  qualifying  act«. 

It  is  not  correct  to  say  that  this  law  vests  the  executive  with  the 
power  of  removal  for  causes  not  mentioneil  in  the  Constitution.  No 
Huch  object  ever  was  coutem])lat«d  and  no  such  power  was  conferred. 
It  nierely  declares,  that  officei-s  who  shall  fail  to  qualify,  within  thirty 
days  after  the  reception  of  their  commission,  shall  forfeit  their  right  t« 
fill  the  office,  that  there  shall  exist  a  vacancy,  and  that  it  shall  be  the 
duty  of  the  Govenior  to  fill  the  vacancy  in  the  exercise  of  the  powers 
with  which  the  Constitution  has  clothed  him.  The  Governor  is  not 
vested  with  judicial  i>owers  to  sit  in  judgment  and  pass  upon  the  guilt 
or  ianocence  of  officers  charged  with  disqualifying  offenses,  or  with 
incomi>etency,  and  to  remm^e  them  from  their  position.  He  has  not 
done  so  in  this  case.  He  is  merely  explicitly  told  that  in  such  cases, 
as  the  Act  provides  against,  there  shall  exist  a  vacancy,  which,  in  the 
exercise  of  his  powers,  it  will  be  legitimate  for  hiin  to  fill  by  appoint- 
ment, as  he  might  and  should  fill,  as  effectually  as  when  such  occurs  in 
consequence  of  death,  resignation,  removal  or  expiration  of  term.  That 
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portion  of  the  law  was  entirely  enperffuons,  as  the  power  of  filling 
A'acancies  is  specially  conferred  on  the  executive  by  the  Constitntion. 
As  a  matter  of  necessity,  he  has  the  right  and  is  bound,  before  making 
an  appointment,  to  ascertain  whether  tliere  exists  a  vacancy,  just  as  he 
.  would  in  a  case  of  death,  or  any  other  case. 

The  Act  of  1878  is  not  the  only  one  of  that  description  on  our  statute 
books.     See  Sees.  366,  380,  3765,  3540  of  the  R.  S.,  1870. 

While  the  Constitution  of  1868  was  in  operation,  this  Court  held  that 
the  failure  of  a  District  Attorney  ^ro  fem.,  who  had  been  elected  by  the 
Police  Jury,  to  qualify  \iithin  the  legal  delay,  created  a  vacancy  which 
could  be  filled  by  appointment  of  the  Governor.  30  A.  657.  Similar 
laws  have  been  enforced  in  other  States.  27  Ind.  496  j  7  Kansas,  327 ; 
52  Ala.  66,  491. 

III. 

The  argument  is  devoid  of  merit,  that  if  the  law  be  constitutional,  it 
cannot  be  applied  to  the  defendant,  who  could  not  have  entered  upon 
the  duties  of  his  office,  which  was  not  in  existence  when  he  received 
his  commission  and  took  hi^  official  oath. 

The  office  was  created  by  the  Constitution,  and  came  into  existence 
when  the  Constitution  was  adopted.  The  very  instant  that  the  de- 
fendant was  elected  to  it,  he  became  entitled  to  it  on  two  conditions : 
first,  that  he  would  qualify  by  taking  the  oath  and  giving  the  bond } 
tmd, secondly  J  that,  surviving  the  Constitution  of  1868,  he  would  be  in 
existence,  ready  and  competent  to  be  inducted  into  office  at  the  organ- 
ization of  the  government  under  the  new  Constitution. 

The  decisions  in  32  A.  638  and  1232,  are  not  to  the  effect  that  the 
offices  created  by  the  Constitution  of  1879  did  not  exist  until  the  24l  of 
August,  1880.  Offices  and  officers  in  esse  prior  to  that  day,  under  the 
previous  Constitution  and  previous  legislation,  continued  until  tliat 
day  and  until  the  induction  of  the  new  officers  appointed  or  elected. 
Offices  and  officers  in  posse,  created  by  the  new  Constitution,  were  kept 
in  suspense  until  the  happening  of  the  two  events,  when  they  went 
into  palpable  actuality  and  activity. 

We  cannot  be  asked  to  ignore  the  letter  of  a  mandatory  law  and  to 
seek  its  spirit.  We  must  apply  that  letter  when  it  has  .a  reasonable 
and  plausible  meaning.  If  we  were  at  liberty  t.o  look  after  the  spirit 
of  the  law  in  this  case,  we  would  say  that  it  is  such  as  justifies  the  ap- 
plication of  the  statute  in  all  its  rigor,  to  the  defendant  and  to  all 
others  similarly  situated,  from  whom  a  bond  is  required  and  who  are 
not  dispensed,  by  some  provision,  from  the  operation  of  that  act. 

We  never  intended  to  say,  and  did  not  rule  that  tlds  law  applied  to 
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the  constitutional  officers  first  appointed  or  elected  nnder  the  Constita- 
tiou  of  187JJ,  who  were  required  merely  to  take  an  oath.  As  to  them 
it  is  no  doubt  true,  that  Act  of  1878  proved  inoperative,  for  the  reason 

that,  by  Articles  149,  264  and  266  of  tlie  Constitution,  they  are  re- 

» 

quired  to  take  their  oath  only  before  entering  upon  the  discharge  of 
their  duties.  They  could  well  have  taken  the  oath  in  anticipation,  or 
after  the  time  had  arrived  when  they  could  have  been  inducted  into 
office* 

By  Article  149,  the  form  of  the  oath  required  from  all  officers  is  given. 
By  Article  264,  certain  named  officers  are  directed  to  enter  upon  the 
discharge  of  their  respective  offices  on  the  second  Monday  of  January, 
1880,  and  all  other  officers  on  the  first  Monday  of  April  following,  ex- 
cept those  designated  in  Article  266,  among  whom  the  Coroner  in  the 
Parish  of  Orleans,  who  are  authorized  or  required  to  ent-er  upon  their 
respective  functions  on  the  first  Monday  of  August  of  the  same  year, 
(1880.) 

The  officers  to  whom  the  Constitution  refers  in  those  Articles,  are 
those  whose  election  or  appointment,  provided  by  it,  was  to  take  place 
for  the  first  time.  The  Constitution  is  clear  that  all  those  officers  shall 
enter  on  their  duties  "  after  complying  mth  the  requirements  of  existing 
laweJ^ 

This  means  the  taking  of  the  oath  at  any  time  before  going  into 
office,  and  the  giving  of  the  bond,  where  one  is  demanded,  within  the 
l>eriod  fixed  by  the  existing  law,  namely :  the  Act  of  1878. 

What  the  effect  of  this  law  may  be,  in  relation  to  officers  hereafter  to 
be  elected  or  appointed,  and  from  whom  a  mere  oath  is  required,  is  a 
question  which  is  not  before  us,  and  on  which  we  refrain  from  express- 
ing any  opinion. 

The  law  of  1878,  which  was  thus  bridged  over,  has  not  interfered 
with  the  officers*first  elected  or  appointed  under  the  new  Constitution, 
and  from  whom  the  official  oath  alone  is  prescribed,  but  has  continued 
operative  as  to  the  officers  from  whom  a  bond  is  required.  Its  object 
was  to  secure  the  prompt  furnishing  of  such  bond  by  officers  from 
whom  one  is  exacted.  To  that  extent,  it  neither  was  repealed  nor 
,  suspended. 

The  penalty  attached  by  the  Act  of  1878,  for  non-compliance  with  its 
exigencies,  is  a  forfeiture  of  the  right  to  the  office. 

When  enforcing  that  Statute  in  its  rigidity,  we  perform  a  solemn  and 
unavoidable  duty. 

We  find  no  error  in  our  previous  decree,  which,  therefore,  remains 
undisturbed. 

The  petition  for  a  rehearing  is  refused. 
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Caroline  Gillespie  et  al.  vs.  M.  H.  Twitchell  et  als. 

The  motion  to  remove  the  case  to  the  Circuit  Conrt  of  the  United  Statea  was  properly  refused 

for  the  reasons  ^ven  in  the  case  of  Stafford  vs.  Twitchell,  33  An  535,  which  areaflirrned 

•       

The  avermiints  in  the  petttinn,  that  the  admiuistriition  of  the  Sncoession  of  W.  S  Hall  wa« 
closed,  the  final  Recount  of  the  admiitistratrix  homologated  and  the  property  turned  over 
to  the  heirs,  were  sufficient  for  the  institution  of  this  suit. 

A  tender  of  the  price  of  sale  was  not  necessary  in  this  case,  in  which  plaint  iffi  aver  they  weie 
depriTed  of  their  property  by  a  fraudulent  conspiracy,  and  that  they  received  no  part  of 
the  proceeds  of  the  sale. 

This  action  of  nullity  was  properly  brought  in  the  Parish  of  Bed  Kiver,  which  was  created 
after  the  partition  proceedings  bad  taken  place,  and  to  which  the  record  of  said  proceed- 
ings was  removed  from  tbe  Paiish  of  De  Soto,  by  law. 

After  a  succession  has  been  closed  by  the  homologation  of  the  final  account  of  the  admrnia* 
trator,  and  by  tbe  judgment  putting  the  heirs  in  possession,  the  Court  of  Probate  has  no 
f urisdiotion  of  a  suit  in  partition,  to  divide  the  property  between  them.  The  Jurispru- 
dence of  the  State  must  be  considered  settled  on  this  point.  Be-alflrming  prvvions 
decisions. 

No  act  of  the  wife,  done  to  confirm  or  ratify  her  obligations  contracted  under  the  marital  in- 
fluence, can  bind  her,  unless  done  after  the  dissolution  of  the  marriage 

APPEAL  from  the  Seveuteentb  Judicial  DiHtrict  Court,  Parish  of  R«jd 
River.    Piermny  J. 


J,  F,  Piersoti,  for  Plaintiffs  and  Appellees : 

1.  Where  jurisdiction  is  wanting  rcMone  materiof,  the  court  is  Imund  ex-oJ(eio  to  notice  it, 
and  the  judgment  of  a  court  wanting  such  jurisdiction  will  be  mill.  1  K.  S.  900,  709 ;  3  N. 
S.  13«;  14  L.  177;  6  K  365;  11  R.  77 ;  fil  An.  611,  616,  609,  930,  479 :  96  An.  609. 

3.  The  investiture  of  jurisdlctiou  ratUme  materue,  after  the  institution  of  the  sait.  will  not 
efface  the  nullity.  91  An.  754.  The  sheriff  acting  under  writ  otft.  fa.^  and  the  pnrchaser 
at  a  sheriff  sale  must  take  notice  whether  the  court  had  jntisdictiou  ratione  materiae. 
Judicium  a  non  mto  judiee  datum  nuttius  at  mcm^nti.    7  N.  8.  9 ;  6  R.  199 ;  9  An.  3S0. 

3.  The  District  Conrt  iu  1870  had  no  jurisdiction  ratione  mtUeritK  to  partition  the  proparty  of 
a  succession,  such  jurisdiction  could  only  be  exerciHod  by  the  Prabate  Court.  Const. 
18118,  Art.  87  ;  C.  F-  994,  §§  14,  1099 ;  1  An.  99(< ;  9  An  151 ;  99  An.  517 ;  95  An.  56,  467  ;  99 
An.  131 :  94  An.  970,  156 ;  97  An.  196 ;  93  An.  919 ;  9H  An.  367. 

4.  Succession  is  also  tbe  right  by  which  the  heir  can  take  possession.  C.  C.  874.  Poaseasion 
signifies  both  a  right  and  a  facL  C.  C.  3434.  The  succession  only  ceases  when  tbe  esUte 
has  been  reduced  to  possession  by  the  heir.  30  An.  139,  95 ;  95  An.  335 ;  94  An.  114 ;  97 
An.  686;  95  An.  143,  921 ;  96  An.  603,  611 ;  98  An.  849,  379;  99  An.  419. 

5.  It  is  only  those  who  have  received  the  price,  or  to  whose  benefit  the  price  has  ennred, 
that  are  bound  to  make  restitution  to  the  purchaser  before  suing  to  reclaim  ^eir  prop- 
erly. The  rule  regtittto  in  integrum  is  founded  in  the  equity,  that  no  man  shall  enrich 
himself  at  the  expense  of  another,  and  will  not  extoid  to  a  reclaimer  of  property  who  has 
derived  no  benefit  from  the  parting  with  it. 

6.  Legal  rights  are  to  be  founded  only  upon  tbe  observance  of  equitable  and  legal  principles. 
Those  who  engage  in  a  collusive  conspiracy  with  tbe  husband  to  deepoU  the  wife  and  her 
minor  children  of  their  proi>erty,  cannot  be  heard  in  a  court  of  justice  to  found  any  rights 
in  themselves  from  sut^  conduct.  Ex  turpi  eausa  non  oritur  actio.  Bank  of  the  U.  S.  vs. 
Owens,  9  Pet.  538 ;  Webb  vs.  Pritchett,  1  B.  and  P.  964  ;  SUdell  vs.  Pritohard,  5  R.  106 ;  3 
An.  314. 

7.  A  thing  that  is  absolutely  null  cannot  be  ratified.  Vacuity  can  no  more  be  added  to,  than 
taken  from.  Commento  of  Maroade,  vol.  5,  p.  90,  on  Art  L'Cia  O.  N. ;  C.  C.  9979;  Decnir 
vs.  Le  Jeone,  15  An.  571 ;  ib,  700. 
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€,  Estoppel*  do  not  apply  to  married  women  and  minora.  4  An  S3L ;  6  An.  397 ;  16  An.  213  ; 
7  An.  993;  9  An.  757;  13  An.  4 ;  19  An  853;  14  An.  169;  2  Wood^,  151 ;  23  An.  647  ;  16 
An.  190. 

L.  B,  Watkins,  for  Defendants  and  Appellants : 

1 .  Of  tbe  removal  t. f  the  canae  to  the  U nited  States  Circuit  Court.  Vide :  Removal  of  Causes, 
100  U.  S.  473;  Barney  vs.  Latham,  103  U.  S.  205;  Src  5.  of  Act  March  3d,  ld75 ;  ^ec.  3  of 
Act  March  3d,  lb75 ;  Sec.  1  of  Act  March  3d,  lb75,  doet  not  apply. 

2.  The  i^nardian  or  the  tutor  of  the  minor,  had  the  right  to  apply  for  the  removal.  The  ap- 
pointment of  Elisabeth  Twitrhell,  in  Vermont,  as  guardian  for  the  minor,  M.  H.  Twit- 
cbell, was  not  an  absolute  nullity.    C.  C.  250,  253,  266,  263. 

Tbe  vaiioos  petitions  fur  removal  show  that  at  tbe  date  t^e  minor  was  attempted  to  be  cited, 
all  the  parties  defendant  resided  in  Vermont. 

The  suit  was  tried  in  tbe  District  Court,  contradictorily  with  tbe  guardian.  Vide  the  agree- 
ments of  oownsel,  found  in  T.  Ko.  7731.  pp.  32  et  eeq;  36  et  eeq,-  39  et  eeq. 

3.  Tbe  BUefgtd  .McqMon  on  part  of  the  plainUfflp.  to  tbe  defendants^  petition  for  removal,  in> 
adnilaaible,  and  proof  thereof  should  not  be  received  or  considered  by  the  District  Court, 
nor  by  this  Court.  Vide:  Taylor  vs.  RockfeJler,  13  Law  Register,  303;  Removal  of 
Causes,  10  Otto,  471 :  4  N.  S.  344 ;  7  La.  394;  14  La.  515;  6  R.  33 ;  IN.  S.  299. 

Ok  tub  Merits. 

1.  If  tbe  auficessiott  of  W.  £.  Hall  had  not  been  fblly  administered,  nor  the  heirs  put  in  pos- 
session,  tbe  proper  course  was  for  a  new  administrator  to  have  been  appointed,  and  tbe 
suit  entered  iu  his  name.    King,  Administrator,  vs.  Atkins,  33  A.  1069. 

2.  This  suit  is  equivalent  to  an  unconditional  aeoeptaoee  of  the  Ihtber's  sucoessifm  by  the 
beira ;  and  its  effect  relates  back  to  the  date  of  hia  death.  Glaaseook  vs.  Clark,  33  A. 
565;  C.  C.  987;  9rn  et9eq. 

3.  The  heir  of  a  deceaaed  person  being  considered  eeUed  of  bis  succession  from  tbe  moment 
of  its  being  opened,  tbe  right  of  possession  which  the  deceased  would  have  had  if  the  com  - 
munity  had  been  dissolved  by  Judgment  vested,  and  oontinued  in  the  person  of  the  heir, 
aad  eafdi  heir  beooaea  an  undivided  proprietor  of  the  effects  of  their  lbther*8  suoceosion. 
Glasscock  vs.  Chirk,  33  A.  585. 

4.  A  final  settlement,  and  full  and  complete  liquidation  of  tbe  afiairs  of  the  community,  or 
the  father's  succession  not  necessary  to  entitle  the  heir  to  take  possession  thereof.  Glas- 
sock  va.  Claric  33  A.  585. 

This  diversioii  spedilcally  overruled  tbe  rulings  of  the  Ludeling  Court,  found  in  25  A.  379  ; 
27  A.  634.    On  these,  plaintiff^s  action  was  founded. 

5.  Bui  plaintiflb,  in  their  petition  and  brieft,  admit  that  tbe  succession  of  W.  B.  Hall,  bad 
bew  liqnidatod  and  aU  of  ito  debts  paid.  Vide  T.  No.  7348,  p.  145;  Vide  pbtintilA' 
origiaa]  brief,  pp.  51,  52. 22. 

€.  Wben  the  heirs  take  possession  tbe  succession  is  dosed.  30  A.  139 ;  25  A.  335 ;  30  A.  96 ; 
27  A.  686;  24  A.  114;  25  A.  14.1,  221  ;  26  A.  603,  611;  28  A.  349,  372;  29  A. 442. 

7.  That  the  District  Court  of  De  Soto  Parish  had  constitutional  Jurisdiction  to  grant  the  do- 
cwee  for  a  partition  of  tbe  lands  belonging  to  the  former  community  of  W.  B.  and  Caro- 
line Hall,  and  between  the  widow  Caroline  and  tbe  Hall  minors,  we  regard  as  conclusively 
settled  in  the  following  cases :  33  A.  51,  Life  Association  of  America  vs.  Hall ;  30  A.  177, 
Bouite  vs.  Boutte ;  31  A.  574,  Buddecke  vs.  Buddecke ;  12  La.  214,  Henry  vs.  Keys. 

8.  Of  good  faith.  Robert  vs.  Bromn.  14  A.  508;  O.  C.  503 ;  11  M.  675 ;  7  K.  S.  358 ;  6  R.  438 ; 
2  A.  347 ;  5  A.  380. 

9.  Bad  /aith  possessors  are  eiUUUd  to  necessary  expenaes  for  the  preservation  of  tbe  prop- 
erty, and  to  a  proper  a^jnatment  of  their  claims  for  constmctions  and  improvements. 
Heirs  of  Wood  vs.  NichoUs,  33  A.  751 ;  Heirs  of  Self  vs.  Taylor,  33  A.  769;  C.  C.  506, 
9413. 

37 
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The  opinion  of  the  Court  waa  delivered  by 

Todd,  J.  The  facts  connected  with  tliis  coutrovei'sy,  abont  which 
there  in  no  di8i)ute,  are  substantially  as  follows : 

W.  E.  Hall,  the  first  husband  of  the  plaintiff,  Cait)line  Gilleapie, 
died  in  the  year  1862,  leaving  a  plantation  and  other  property  belonging 
to  the  community  between  him  and  his  surviving  spouse  and  three 
minor  children,  issue  of  the  marriage.  The  widow  qualified  as  admin- 
istratrix of  the  succession,  and  tlie  administration  was  dosed  in  1870, 
by  the  homologation  of  the  final  account. 

•  In  1868,  the  widow  contracted  a  second  marriage  with  one  Charles 
Gillespie.  On  the  1st  of  February,  1870,  a  few  days  after  the  homolo- 
gation of  the  final  account  of  said  succession,  a  suit  was  instituted  in 
in  the  District  Court  of  the  Parish  of  DoSoto,  in  the  name  of  Mrs, 
Gillespie,  against  her  minor  children,  represented  by  a  tutor,  who  had 
been  appointed  to  them  after  the  second  marriage  of  their  mother, 
having  for  its  object  the  partition  of  the  plantation  and  other  property 
belonging  to  the  community  between  W.  £.  Hall,  deceased,  and  his 
surviving  wife,  tiken  Mrs.  Gillespie,  as  stated,  and  also  for  the  recovery 
of  $12,700,  the  alleged  indebtedness  of  the  community  to  Mi-s. 
Gillespie.  Judgment  was  rendered  in  this  suit,  ordering  the  sale  of  tJie 
plantation  which  was  known  as  the  '^  Starlight  Plantation,'^  to  effect  the 
partition,  and  recognizing  the  plaintiff  therein  a  creditor  of  said  com- 
inunity  for  the  amount  stated,  which  was  ordered  paid  out  of  the 
proceeds  of  the  sale.  Under  this  judgment,  the  plantation  wtis  sold  on 
the  30th  of  April,  1870,  at  sheriff's  sale,  for  $21,000,  one-third  c^&sh, 
and  the  balance  in  two  equal  annual  instalments,  as  declared  in  the 
aheriff's  deed,  and  M.  H.  Twitchell,  one  of  the  defendants  in  the  prciaent 
suit,  became  the  purchaser.  Twit<chell  took  possession  of  the  property, 
akid  on  the  2d  of  February  1877,,  conveyed  the  same,  by  a«t  im^sed  in 
New  Orleans,  to  his  mother,  Mrs.  Elizabeth  Twitchell,  then  a  resident 
of  the  State  of  Vermont }  and  since  the  institution  of  this  suit,  the 
property  has  been  sold  under  judgments  against  M.  H.  Twitchell  and 
Elizabeth  Twitchell,  and  bought  in  by  other  jiarties. 

On  the  let  of  November,  1877,  the  present  action  was  brought  by  Mrs. 
Gillespie  and  her  children  against  M.  H.  Twitchell  and  Mrs.  Elizabeth 
Twitchell,  to  have  the  judgment  of  partition,  referred  to,  and  the 
proceedings  connected  therewith,  and  the  sheriff's  sale  of  the  Starlight 
Plantation  declared  null,  and  to  cause  tliemselves  to  be  restored  to  the 
possession  of  the  property  and  to  have  the  conveyance  or  transfer  by 
M.  H.  Twitchell  to  Mrs  Elizabeth  Twitchell  decreed  a  simulation. 

The  grounds  of  nullity  urged  by  the  plaintiff  ngaiiu^it  the  proceedingn 
in  question,  are,  substantially,  that  the  District  Court  of  DeSoto,  that 
renderod  the  judgment  under  which  the  property  was  sold,  was-wlthont 
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juriiMlietion  rations  materi^j  and  that  the  said  suit,  proceedings  and 
fude,  wei-e  had  and  conducted  without  their  knowledge  and  consent, 
and  wei'e  the  result  of  a  fraudulent  conspiracy  between  Charles  K. 
Gillespie,  the  husband  of  Caroline  Gillespie,  and  the  step-father  of  her 
children,  and  the  said  Twitchell,  to  rob  them  of  their  property,  and 
enrich  themselves  by  an  act  of  flagrant  spoliation,  and  that  said 
Twitchell  had  placed  the  title  to  the  property  in  his  mother,  an  im- 
pecunious person  and  a  resident  of  another  State,  by  a  simulated 
transfer,  for  the  purpose  of  investing  the  federal  courts  with  a  fictitious 
jurisdiction,  and  to  avoid  or  impede  an  aetion  by  the  petitioners  t>o 
annul  the  fraudulent  proceedings  and  recover  their  property. 

The  defendants  appeared  and  filed  a  motion  to  remove  the  cause  to 
the  Circuit  Court  of  the  United  States,  which  was  overruled.  They 
then  filed  the  following  exceptions : 

1.  That  plaintiffs^  petition  discloses  no  cause  of  action,  in  this,  that 
the  children  and  heirs  of  Wm.  E.  Hall,  deceased,  sue  for  the  recovery 
of  their  interest  in  certain  commnnity  property,  without  alleging  that 
the  community  had  lieen  settled  ;  that  aU  the  debts  thereof  had  been 
paid  ;  that  anything  remained  after  the  debts. 

2.  That  Caroline  Gillespie,  one  of  the  plaintiffs  in  this  suit,  was  also 
plaintiff  in  suit  2926,  in  which  there  was  a  judgment  rendered  in  her 
favor  and  against  the  minors  for  $12,700,  and  accruing  interest,  and 
that  this  judgment  was  paid  out  of  the  proceeds  of  the  sale  sought  to  be 
annulled,  and  she  has  thei^by  acquiesced  in  said  snit,  judgment  and 
sale. 

3.  That  the  $21,000,  purchase  price  of  this  land,  was  paid  to  Caro- 
line Bryan,  and  J.  D.  Wemple,  tutor  for  Hall  minors.  The  minors  are 
equitably  estopped  from  setting  up  the  nnllity  of  said  sale }  their  right 
of  action  is  on  the  tutor's  bond,  and  not  against  the  property. 

4.  That  plaintiffs  have  never  refunded  the  purchase  price  of  said 
land,  nor  any  part  thereof,  nor  have  they  made  any  legal  tender 
thereof;  and  they  cannot  sue  to  annul  said  sale  until  they  have  repaid 
the  purchase  price  or  made  a  tender  thereof. 

5.  That  plaintiffs  are  the  warrantors  of  the  title  to  M,  H.  Twitchell, 
and  for  that  re^ison  cannot  assail  it. 

6.  That  plaintiffs  cannot  sue  to  annul  a  sale  without  alleging  and 
showing  in^jury. 

7.  That  a  snit  to  annul  a  judgment  must  be  brought  in  the  parish 
where  it  was  rendered.  In  this  case  suit  was  brought  in  Red  River  to 
annul  a  judgment  rendered  in  DeSoto  Parish. 

8.  That  at  the  date  of  sheriff  Carr's  sale  to  M.  H.  Twitchell,  30th  of 
April,  1870,  Delia  Coleman,  M.  H.  Twitchell's  first  wife,  was  then  living, 
aad  by  whom  he  had  one  child^  now  living,  and  a  citizen  of  Vermont, 
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und  a  minor,  and  that  6inoe  said  sale  the  mother  has  died,  aud  through 
whom  said  minor  inherited  au  undivided  one-half  interest  in  this  land 
and  improvements,  and  that  minor  is  not  made  a  party  to  this  suit. 

9.  That  plaintiff  *s  x>et]tion  discloses  no  cause  of  action  as  to  Mrs. 
Elizabeth  Twitchell,  because  she  purcliased  in  good  faith  from  M.  H. 
Twitchell,  by  an  authentic  title,  on  17th  of  April,  1877,  for  a  fair  price 
cash,  and  upon  the  faith  of  M.  H.  TwitohelPs  previously  reconled  title 
and  possession  under  it. 

These  exceptions  were  ''referred  to  the  mentR witJtout prejudiee.^'' 

The  answer  amounts  substantially  to  a  general  and  special  denial  of 
the  allegations  of  the  petition,  with  a  reconventional  demand  for 
improvements  aud  pleas  of  prescription.  There  was  a  judgment  in 
favor  of  the  children  and  heirs  of  Wm.  E.  Hall,  to  the  extent  of  an 
undivided  half  of  the  property,  and  rejecting  the  demand  of  Mrs. 
Gillespie,  from  which  she  (Mrs.  Gillespie)  and  the  defendants  appealed. 
This  appeal  came  up  before  our  immediate  predecessors,  and  the  8th 
exception  to  the  action  above  set  forth,  relating  to  the  interests  of  a 
minor  child  of  Twitchell  in  the  suit,  not  made  party  thereto,  was 
sustained,  and  the  case  remanded.  After  the  remanding,  the  omission 
referred  to  was  supplied,  the  case  again  tried,  a  similar  judgment 
rendered,  and  both  parties  have  again  appealed. 

.!•  The,first  question  presented  for  our  consideration  is  the  uotiou 
for  the  removal  of  the  cause  to  the  federal  courts. 

This  question,  under  a  very  similar  state  of  facts  and  pleadings,  was 
before  this  Court  in  the  case  of  Stafford  vs.  Twitchell  et  al.,  33  A.  585, 
being  the  same  defendant«  as  in  the  instant  case.  That  was  a  suit  to 
annul  a  tax  sale  of  certain  lands  bought  at  such  sale  by  M.  H.  Twitchell 
and  subsequently  conveyed  to  his  mother,  Mrs.  Elizabeth  Twitchell, 
as  in  this  case.  The  motion  for  removal  was  made  on  the  same  grounds 
and  for  the  same  reasons,  as  contained  in  the  present  motion  before  us. 
We  held,  for  the  reasons  given  at  length  in  that  case,  that  the  motion 
was  properly  refused.  Those  I'easons,  when  applied  to  the  instant 
case,  are  strengthened  by  a  feature  in  this  case  which  did  not  exist  in 
that,  and  that  is,  the  charge  that  the  sale  from  M.  H.  Twitchell  to  Mrs. 
£.  Twitchell,  of  the  lands  in  controversy,  was  a  pure  simulation,  pre- 
senting an  issue  that  could  not  be  deteiiuined  unless  both  were  partien 
to  the  suit.  It  is  unncessary  to  reproduce  or  reiterate  the  reasons  given 
for  our  conclusions  in  that  case,  it  is  sufficient  to  say  that  they  art* 
strictiy  applicable  to  the  present  motion,  and  that  we  re^aflirm  tiieTO, 
and  refer  to  them  as  constituting  the  grounds  of  our  conciUTence  with 
the  ruling  of  the  Judge  a  quo  in  denying  the  motion  in  this  case. 

2.  As  to  the  exceptions,  a  careful  consideration  of  them  satisflea  us 
they  are  without  force.    The  petition  alleges  that  the  administration 
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of  W.  E.  Hairs  succession  luul  been  closed,  the  final  account  of  tlie 
ncluiinistratrix  filed  and  homologated,  aqd  the  property  tuiiied  over 
to  the  heirs ;  those  allegations  suflliciently  show  that  the  debts  of  the 
c-omniunit.y  liad  been  paid,  if  sucli  allegations  were  necessary  in  an 
action  of  this  kind,  about  which  we  express  no  opinion.  The  2d,  3d, 
4th  and  5th  exceptions  ai^e  based  on  the  theory  tliat  the  suit  is  to  annul 
^  judgment  and  the  proceedings  under  it,  on  account  of  mere  irregu- 
hirities,  and  that  the  plain  titfs  had  been  the  beneficiaries  of  these 
proceedings,  and  had  incurred  obligations  to  make  restitution,  whereas 
the  avermenta  of  the  petition  charged  that  these  proceedings  had  been 
instituted  under  a  conspiracy  to  defraud  them,  and  had  been  conducte<l 
without  their  knowleilge  or  consent,  and  that  they  had  received  no 
IMirt  of  Uie  proceeds  of  the  alleged  sale.  Admitting  the  truth  of  those 
Allegations,  plaintiffs  could  not  be  affected  by  the  proceedings  and  were 
aiot  obliged  to  make  any  tender  before  bringing  the  suit. 

The  action  of  nullity  was  properly  brought  in  Red  River  Parish.  This 
Parish  had  been  created  after  the  partition  proceedings  had  taken  place 
and  the  record  of  those  proceedings  had  been  removed  from  the  Parish 
of  DeSoto,  where  they  had  been  conducted,  to  the  Parish  of  Red  River, 
which  latter  Parish  embraced  that  part  of  DeSoto  where  the  principal 
parties  to  the  proceedings  resided  at  the  time  they  were  pending,  and 
their  residence  when  the  present  suit  was  brought.  See  Act  of  1871,  p« 
8f>;  Act  of  1873,  p.  142.  The  rest  of  the  exceptions  require  no  special 
notice*    They  were  properly  overruled. 

On  the  Merits. 

1.  The  first  question  presented  for  our  consideration  on  the  merits, 
i»  whether  the  proceedings  in  the  suit  2926,  for  the  partition  and  sale 
of  the  Starlight  Plantation,  the  property  in  controversy,  was  null,  for 
want  of  jurisdiction  in  the  District  Court  of  DeSoto  Parish,  where,  the 
proceedings  were  had  and  the  judgment  rendered. 

This  was  a  suit  instituted,  as  is^stated,  by  the  surviving  partner  in 
community  against  the  heirs  of  the  deceased  partner  for  a  partition  of 
the  oommunity  property.  The  suit  was  brought  after  a  final  account 
of  administration  of  the  succession  had  been  filed  and  homologated,  and 
Ihe  property  to  l>e  divided  ordered,  in  the  judgment  homologating  the 
account,  to  be  turnecl  over  to  the  surviving  partner  in  the  community 
and  the  heirs  of  the  deceased.  The  question  presented,  were  it  a 
new  one,  would  not  be  free  from  difficulty,  and  the  argument  of  plain- 
tiffs' counsel  to  the  effect  that  the  Probate  Court  alone  could  entertain 
jurisdiction  of  such  a  proceeding  would  possess  great  weight,  and 
might  reasonably  induce  the  conclusion  in  the  judicial  mind  of  the 
oorrertness  of  the  proposition.     The  question,  however,  is  not  a  new 
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one,  and  whatever  may  be  our  views  of  the  decisions  whidi  eppo«e 
such  a  conclusion,  the  jurisprudence  on  tliis  point  may  now  be  conHid- 
ered  settled,  and  settled  adversely  to  the  position  held  by  the  plain  tiffs' 
counsel.  Frequent  dtM^isions  have  established  that  the  jurisdiction  of 
such  eases,  under  the  conditiims  stated,  is  not  in  the  Probate  Conrt»*^ 
but  in  courts  of  ordinary  jurisdiction.  Gage  vs.  Price,  »)0  A.  93 ;  Boutt« 
vs.  Houtte,  30  A.  177 ;  IJuddecike  vs.  Buddecke,  31  A.  572. 

This  ground  of  nullity  U)  the  proceedings  in  question  we  can  not,  for 
these  reasons  sustain,  and  we  will  therefore  proceed  to  the  considera^ 
tion  of  the  question  of  fraud,  collusion,  etc.,  set  up  and  charged  aff 
sufficient  in  themselves  to  avoid  the  proceedings  complained  of. 

2.  At  the  second  man*iage  of  the  plaintiff,  Mrs.  Gillespie,  and  when 
her  administration  of  her  first  husband^s  estate  was  closed  in  1870,  slm 
and  her  minor  children  were  the  owners  of  a  valuable  plantation  antl 
other  property ,  sufficient  to  have  insure<l  them  comfortable  maintenance 
and  support.  In  a  few  months  afterwards,  they  found  themselves 
stripped  of  all  they  possessed,  turned  out  of  their  home,  reduced  to 
comparative  destitution,  and  at  the  time  of  bringing  this  suit,  depend- 
ent for  their  subsistence  on  a  few  acres  of  land  given  them  by  a  chari- 
table neighbor.  If  these  changes  of  condition  were  the  results  of  their 
own  acts  or  the  acts  of  their  legal  representatives,  or  were  brought 
about  by  the  proper  judicial  proceedings  to  which  they  were  parties, 
personally  or  through  parties  authorized  to  act  for  them,  then,  deplor- 
able as  diese  changes  and  vicissitudes  may  appear,  they  have  no  leg^ 
grounds  for  complaint.  On  the  other  hand,  those  who  claim  that  sncli 
valuable  ^'rights  of  the  plaintiff  have  been  transmitted  to  them  by 
virtue  of  their  ac*.ts,  or  of  legal  proceedings,  can  only  be  secure  in  their 
acquisitions,  if  these  acts  or  proceedings  relied  on  are  found,  after  a 
close  judicial  scrutiny,  to  be  under  the  sanction  and  protection  of  the 
law." 

The  evidence  is  voluminous  and  conflicting,  and  has  been  thoroughly 
examined  and  weighed,  and  from  this  examination  and  study  we  have 
derived  the  following  conclusions  as  to  the  facts  bearing  on  this 
controversy. 

When  the  administration  of  the  succession  of  W.  E.  Hall,  the  first 
husband  and  father,  respectively,  of  the  plaintiffs,  was  closed,  there 
were  no  debts  resting  on  the  property,  ami  no  good  reason  existed,  so 
far  as  we  have  been  able  to  discover,  why  the  interest  of  the  mother  in 
the  property  should  be  sold,  or  any  different  investment  made  of  tlie 
means  of  her  minor  children. 

Yet,  two  days  after  the  settlement  of  the  succession  and  the  homolo-- 
gation  of  the  account  ci  administration,  proceedings  were  instituted 
and  rapidly  pretoed,  as  if  it  was  an  occasion  of  great  urgency^  to  procure 
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n  im\e  of  tlii8  valuable  iiroperty,  upon  which  the  mother  »nd  chiUtven 
hfid  go  long  hiul  tlieir  home,  n  liome  established  by  the  mother  anil  her 
ileeeafled  hnsband,  improved  and  made  comfortable  by  their  joint  labor, 
and  where  their  children  were  bom.  Tlii8  proceeding  was  instituted 
at  the  instance  of  C.  K.  Gillespie,  the  second  husband  and  step-father, 
the  wife  and  mother  being  in  entire  ignorance  of  the  step  ttiken.  When 
the  attorney  consulted  desired  an  authorizatiou  from  her,  Gillespie 
prmluced  a  note  purporting  t3  be  written  by  his  wife,  but  which,  she 
swears,  she  never  wrote  or  signed,  and  which,  we  believe,  was  forged 
by  him.  At  the  request  of  Gillespie,  one  member  of  the  law  firm  con- 
sulted, consent-ed,  and  so  far  as  the  record  shows,  without  the  knowl- 
edge of  the  mother,  to  bec<mie  the  tutor  of  the  children,  although  the 
mother  had  the  right  to  such  appointment,  notwithstanding  she  may 
have  at  one  time  forfeited  the  tutorship  by  her  second  marriage,  without 
taking  the  required  steps  to  be  continued  in  it  previous  to  the  marriage. 
The  attorney  who  instituted  this  suit  of  partition,  by  means  of  which 
the  plaintiffs  were  to  be  despoiled  of  their  property,  as  a  witness  in  the 
case  thus  speaks  of  the  man  at  whose  instance  the  proceeding  was 
inaugurated :  *^  I  know  nothing  about  Gillespie's  character  as  a  hus- 
band, except  from  common  report,  and  that  was,  that  he  was  unkind, 
uigost  and  cruel,  and  that  he  was  sedulously  endeavoring  for  years  to 
swallow  up  her  fortune.''  With  the  evident  design  to  absorb  as  much 
of  the  proceeds  of  the  projected  sale  for  his  wife,  at  the  expense  of  the 
ekildren,  and  thus  put  these  proceeds  under  his  immediate  control,  the 
mother  was  made  to  sue  her  children  for  $12,700,  to  be  paid  out  of  the 
proceeds  of  the  property,  a  claim  which  was  embodied  and  prosecuted 
in  the  partition  suit,  and  which  the  mother  swears  the  children  did  not 
owe  her,  and  which  her  account  of  administration,  previously  homolo- 
gated, shows  to  have  been  false  and  fictitious,  as  all  her  claims  against 
lier  first  husband's  estate  were  settled  in  that  account.  Yet  the  minors 
were  not  only  sued  for  this  amount,  but  judgment  rendered  against 
them  for  nearly  the  entire  sura. 

Certain  events  whieli  had  transpired  previous  to  the  bringing  of  this 
partition  suit,  afford  the  clue  by  which  we  can  fully  discover  its  purpose 
and  the  reason  of  the  hast-e  i^ith  which  it  was  rushed  through.  In  fact, 
the  property  had  already  been  sold,  as  .far  as  the  power  and  will  of 
Gillespie  could  accomplish  a  sale  of  it,  and  a  delivery  of  it  made  before 
the  suit  for  it^t  formal  sale  was  begun.  The  purchaser  at  this  sale 
made  by  Gillespie,  or,  perhaps,  to  express  it  more  literally,  agreement  to 
sell,  was  M.  H.  T  witchell,  one  of  the  defendants  in  this  suit,  who  subse* 
qoently  became  the  adjudicatee  at  the  sheriff's  sale  of  the  property. 
The  evidence  satisfies  us  that  Twitchell,  in  furtherance  of  his  desire  to 
acquire  tlie    property  at   what  he  doubtless  considered  an  advan- 
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tAgeons  bargain,  lent  himself  fiilly  to  tlie  scheme  by  which,  through 
color  of  legal  proceedings,  the  property  was  to  become  his,  and  with 
the  full  knowledge  that  Mrs.  Gillespie  was  unwilling  to  sell  her  and  her 
children's  property,  and  had  resisted  the  coercion  of  her  husband  to 
make  her  consent  thereto,  and  had  declared  to  Twitchell  himself  her 
refusal  to  consent;    We  have  the  testimony  of  Twitchell  against  thin, 
who  swears  that  he  had  the  written  consent  of  Mrs.  Gillespie  to  this 
sale ;  but  this  assertion  is  proven  to  be  false,  not  only  by  this  lady  and 
another  person  present  at  the  time,  but  also  by  one  of  hisown  witnesses, 
and  the  witness  he  failed  to  produce  on  the  trial.    The  true  fai't« 
relating  tx)  the  negotiation  between  Gillespie  and  Twitchell,  for  the  sale 
of  the  property,  as  we  gather  fi'om  a  close  study  of  the  evidence  on  this 
point,  which,  as  intimatetl,  is  conflicting,  we  believe  to  be  these; 
Twitchell  made  a  i>roposition  to  Gillespie  to  buy  the  place,  and  after 
some  discussion  between  them,  the  proposition  was  accepted  and  the 
price  and  terms  agreed  on.    It  was  then  deemed  necessary  that  the 
consent  of  Mrs.  Gillespie  should  be  obtained.    Gillespie  undertook  to 
obtain  this  consent,  and  for  that  ymrpose  went  into  his  wife V  room,  and 
after  quite  a  lengthy  and  stormy  interview,  came  back  again  into  the 
parlor  and  declared  to  one  of  the  persons  present,  with  an  oath,  and  a 
vile  epithet  applied  to  his  wife,  that  she  had  refused  to  consent  to  the. 
sale.    A  whispered  conversation  then  took  place  between  Gillespie  and 
Twitchell,  and  the  latter  though  an  entire  stranger  to  the  lady,  boldly 
invaded  the  privacy  of  her  bedchamber  with  a  view  to  induce  or  extort 
a  consent  to  the  joint  scheme  of  Gillespie  and  himself  tor  the  sale  of  t-he 
property.    He  too  was  foiled,  and  then  the  two  schemers  contented 
themselves  with  a  writing  signed  alone  by  themselves,  by  which  they 
undertook  to  do  what  they  had  both  declared  io  Mrs.  Gillespie  could 
be  done ;  make  the  sale  without  her  signature,  that  is  against  her  will. 
The  details  of  these  conversations  with  her  husband  and  Twitchell  are 
given  in  evidence  by  Mrs.  Gillespie,  who  was  a  witness  in  the  case,  and 
presents  the  plain,  unvarnished  story  of  how  a  wife,  who  for  years  had 
been  the  victim  of  abuse,  cruel  treatment  and  tyranny  on  the  part  of  a 
brutal  husband,  exercised  at  the  same  time  over  her  orphan  children, 
refdste<l  both  the  threats  and  imprecations  of  the  husband,  and  the  oily 
and  persuasive  inducements  held  out  by  his  more  discreet  ally,  in  what 
she  conceived  to  be  an  attempt  to  des^mil  her  ami  her  children  of  their 
heritage.     Under  this  unhallowed  agreement  between  them,  Twitchell 
was  put  into  immediate  possession  of  the  property,  and  theproceeding» 
were  then  instituted  and  conducted,  as  related  above,  for  tlie  fonnal 
sale  and  a(\judication  of  the  property.    They  were  conducted  vnth  the 
evident  concurrence  of  the  person  appointed  at  the  request  of  Gillespie 
to  represent  his  minor  step -children,  and  judgment  was  cendered 
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oMleriDg  the  sale  of  the  property,  and  condemning  the  cliildi'en  to  pay 
their  mother  the  large  sum  mentioned  above  out  of  the  proceeds  of  the 
sale.     It  waft,  in  one  sense  of  the  word,  a  consent  judgment — not  a 
consent,  it  is  true,  by  the  parties  to  the  suit  really  interested,  or  to  be 
affected  by  the  proceedings,  but  on  the  part  of  those  conducting  the 
proceedings  in  their  names    for  their  own  purposes.      During  the 
pendency  of  these  proceedings,  Gillespie  had  his  eye  on  a  neighboring 
plantation  which  he  wanted  to  buy  with  the  assistance  of  Twit«hell, 
and  with  the  money  ho  was  to  receive  for  the  plantation  of  his  wife  and 
her  children.    This  part  of  Ms  scheme  was  carried  out,  and  he  made  a 
contract  wliich  was  virtually  a  contract  of  sale,  with  the  owners  of  this 
plantation,  known  as  the  Turner  heirs,  and  this  contract  was  attested 
by  Twitchell,  as  a  witness.    It  stipulated  tliat  a  title  to  this  property 
was  to  be  made  to  Gillespie,  upon  the  payment  of  a  certain  amount  in 
cash  and  Gillespie^s  notes  for  the  balance  of  the  purchase  price.    In 
puranance  of  this  contract  after  the  sale  of  the  Starlight  Plantation  and 
its  adjudication  to  Twitchell,  he  paid  the  cash  required  by  the  terms 
of  the  sale,  not  to  the  sheriff  who  made  the  sale,  nor  to  Mrs.  Gillespie 
and  her  children,  to  whom  the  property  belonged,  but  to  the  Turner 
heirs,  to  meet  the  obligation  of  Gillespie  for  the  cash  payment  he  was 
to  make  them  for  the  plantation  bought  of  them  as  stated,  and  it  was 
doubtless  understood  by  Twit-chell  at  the  time  he  witnessed  the  contract 
lor  the  sale  of  this  property,  that  Gillespie  wds  to  use  the  money  real- 
ijEed  from  the  sale  of  the  Sttirlight  Plantation,  to  pay  for  the  plantation 
boaght  by  Gillespie  of  the  Turner  heirs.    The  formal  deed  to  the  plan- 
tation  was  made  to  Gillespie  and  Mrs.  Gillespie,  but  this  gave  the  latter 
no  more  rights  in  the  property  than  if  the  title  had  been  made  ta 
Gillespie  alone,  in  conformity  to  the  original  agreement.    And  the 
evidence  shows  that  subsequently  another  payment  was  made  to  the 
Tamer  heirs  for  Gillespie,  with  the  money  paid  by  Twitchell  to  the 
tutor  appointed  to  the  children  for  the  purposes  of  the  partition  sale. 

After  the  acUudication  of  the  Starlight  Plantation  to  Twitchell,  Mrs. 
Gillespie  was  compelled,  us  she  states  in  her  testimony,  to  quit  the 
place  under  a  threat  of  being  put  off  by  the  sheriff.  She  subsequently 
went  to  the  plantation  bought  of  the  Turner  heirs  by  Gillespie,  and 
after  remaining  there  about  a  year,  was  abandoned  by  her  husband, 
who  received  the  revenues  of  the  property  and  left  the  place  to  be  sold 
for  the  unpaid  jmrt  or  the  price,  and  went  to  paits  unknown,  and  the 
purchaser  at  this  last  sale  charitably  bestowed  on  Mrs.  Gillespie  and  her 
children,  a  few  acres  of  land  on  another  place,  which  afforded  them  a 
sheltvr  and  a  scanty  subsistence,  and  where  they  seem  to  have  remained 
up  to  the  time  of  the  institution  of  this  suit. 

From  the  conclusions  we  have  formed  of  the  facts  of  this  ci&se;  as  we 
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have  detailed  them  above,  it  is  clear  that  the  rights  of  plain tiifti  to  the 
property  in  controversy  were  not  destroyed  or  divested  by  tliese  pro- 
ceedings, to  wliicli,  nnder  the  evidence,  we  are  bound  to  regsird  them 
as  strangers.  The  conviction  is  firm  in  our  minds  that  the  proccodingH 
were  planned  hy  Gillespie  to  defraud  his  wife  and  her  ehildwn  of  the 
property,  and  to  acquire  the  same,  or  its  proceeds,  for  his  own  use  and 
enjoyment.  That  it  was  a  scheme  of  pure  spoliation,  devised  by  him, 
and  to  which  Twitchell  lent  himself  as  a  willing  and  efficient  coad- 
jutor. Believing  this,  it  would  require  very  strong  proof  to  satisfy  ua, 
that  the  wife  had  so  approved  and  ratiiiiMl  this  outrage  upon  the  rights 
of  herself  and  children,  as  to  make  the  scheme  successful,  and  forever 
preclude  them  from  attacking  it.  Of  course,  so  far  a«  isolates  to  the 
minors'  interests,  no  acts  of  their  mother  could  cure  the  fraudulent 
and  illegal  alienation  of  their  property.  The  question  recura,  hsis  Mrs. 
Gillespie,  by  her  acts,  or  otherwise,  ratified  the  sale  of  her  property 
and  debarred  herself  from  recovering  it  ^  The  counsel  for  defendants 
insists  she  has  done  so,  and  relies  mainly  on  her  signing  a  receipt  for 
the  cash  x)ayment  made  by  Twitchell  on  the  Starlight  Plantation,  and 
her  judicial  declarations,  subsequently  made  in  a  suit  brought  by  her 
against  her  husband  for  a  divorce,  in  which  a  claim  was  preferred 
against  him  for  moneys  realized  from  the  sale  of  her  property. 

In  regard  to  the  cash  payment,  we  have  stated,  that  in  point  of  fact, 
the  money  was  not  paid  to  her,  either  by  the  sheriff,  to  whom  the  re- 
ceipt was  given,  or  by  Twitchell,  but  wa«  paid  by  the  latter  to  the 
Tunier  heirs  fj>r  Gillespie,  on  the  price  of  the  place  purchased  from 
them,  and  the  i*6ceipt  was  signed,  at  the  very  time  this  payment  wa« 
made,  in  the  presence  of  her  husband  ;  and  she  states,  on  oath,  that  she 
signed  without  reading  it,  and  farther,  that  she  believed,  at  the  time, 
that  it  was  a  paper  connected  with  the  purchase  of  the  Turner  Plan- 
tation, and  not  with  the  sale  of  Starlight  Plantation,  a  statement  which 
seems  reasonable  and  in  consonance  with  the  fact^  attending  this 
transaction. 

Besides,  even  were  it  otherwise,  the  wife,  at  that  time,  wa«  under 
marital  influence,  which,  as  the  testimony  shows,  had  been  harshly  and 
even  cruelly  exercised.  It  is  shown  that  she  had  good  cause  to  dread 
and  fear  him,  her  husband,  and  that  he  even  used  violence  towards 
her,  and  had  been  arrested  on  account  of  it.  In  the  case  of  Decuir  vs. 
Lejeune,  15  A.  569,  a  case  very  similar  in  many  respects  to  the  instant 
one,  the  Court  used  this  language :  "  When  Ovide  Lejenne  and  Mar- 
garet C.  Decuir  started  in  life,  nearly  the  whole  property  belonged  to 
her.  After  the  lapse  of  a  few  years  the  whole  estate  is  absorbed  by 
the  husband.  •  •  •  Such  a  result  is  a  spoliation,  unless 
i^e  plaintiff  has  knowingly  and  willingly  made  a  sacrifice  of  her  rights, 
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and  l)efore  fu8tening  this  loan  upon  her,  it  is  but  natural  that  the  Court 
should  require  cogent  evidence  as  to  a  voluntary  execution  on  her 
part,  within  the  intendment  of  the  Code.  The  only  ground  upon 
which  the  plaintiff  can  be  cast  is  that  of  coutirination  or  ratification  on 
her  part  shtee  the  dissolution  of  their  marriage.  It  is  erUleiU  no  acts  of 
the^nfeprenoHS  to  that  event  can  hare  that  effect y  See  also  2  A.  213  -,  7 
A.  293 ;  16  A.  213. 

The  maiTiage  in  this  case  has  never  been  dissolved.  A  suit  for  di- 
vorce was  instituted  by  tlie  wife,  but  was  never  prosecuted  to  a  judg- 
ment. In  tliat  suit  the  counsel  bringing  it,  who  were  the  same  engaged 
in  the  ]>artitiou  suit,  claimed  judgment  for  moneys  spent  by  Gillespie 
in  tlie  purchase  from  the  Turner  heirs,  but  Mrs.  Gillespie  swears,  that 
she  knew  of  and  authorized  no  other  suit  or  demand  than  a  simple 
divorce,  and  it  is  highly  probable  that  these  attorneys,  being  familiar 
with  the  previous  proceedings  connected  with  the  receipt  of  this  money 
by  Gillespie,  might  have  thought  proper  to  include  such  a  money  de- 
mand in  the  divorce  suit,  on  their  own  motion.  Had  those  proceedings 
been  authorized  by  her^  then  the  indebtedness  of  Gillespie  to  his  wife 
would  have  existed,  and  the  monied  demand  in  the  divorce  suit  a  proper 
one.  A^the  time  this  divorce  suit  was  brought,  Mrs.  Gillespie  had  been 
driven  from  her  home ;  had  been  robbed  of  her  property  by  her  hus- 
Imnd,  and  then  abandoned  bv  him  and  left  with  her  children  in  almost 
al>8olute  destitution  ;  and  if  in  her  perplexity  and  distress  she  sought 
the  advice  of  counsel,  and  they,  with  or  without  her  knowledge,  tried 
to  save  something  for  her  and  her  children  out  of  the  \vreck  of  the 
property  standing  in  his  name  and  liable  for  his  debts,  it  would  be  an 
unwarrantable  stretch  of  the  laws  bearing  on  this  point,  that  such  simple 
acts  on  the  part  of  a  nuirried  woman,  under  such  circumstances,  sanc- 
tioned and  ratified  and  made  good  the  frauds  and  spoliation  by  which, 
without  her  knowledge  and  consent,  she  had  been  stripped  of  all  her 
earthly  goods  and  possessions.  It  would  be  a  perversion  of  the  law  so 
to  conclude.  The  evidence  fails  to  show  that  either  Mrs.  Gillespie  or 
her  children  ever  received  one  dollar  from  the  sale  of  their  property ; 
and  in  view  of  this,  their  alleged  liability  to  Twitchell,  so  gi'avely 
urged,  to  tender  restitution  of  the  amounts  he  paid  out  for  the  property 
— not  to  them,  but  to  one  or  for  one  he  was  assisting  in  despoiling 
them,  seems  to  us  out  of  reason.  They  received  nothing,  and  they 
liave  nothing  to  restore  or  offer  to  restore. 

Another  question  for  us  to  consider,  is  that  relating  to  the  alleged 
simulation  of  the  sale  from  M.  H.  Twitchell  to  his  mother,  Mrs.  Eliza- 
beth Twitchell,  co-defendant  in  the  case. 

The  plantation  in  question  purpoi^tti  to  have  been  bought  by  Twit- 
chell for  $21,000,  and  he  claims  to  have  put  improvements  on  it  more 
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than  teu  thouaaud  dollars  in  value,  and  then  Bells  it  for  $7,500 ;  $1,000 
of  that  amount  cash  and  the  balance  in  worthless  Parish  bonds  and 
warrants,  and  known  to  be  wortldess  at  the  time  of  the  sale,  and  had 
been  so  judicially  declared !  These  bonds  had  once  been  issued  to,  or 
belonged  to  Twit<5hell,  and  now  purported  to  be  the  property  of  his 
mother  in  the  distant  State  of  Vermont,  and  w^ho  was  there  at  the  tlnio 
of  the  alleged  sale,  which  was  passed  in  Louisiana,  and  who  states,  in 
her  testimony  t-akeu  under  commission,  that  she  owned  in  property 
and  money  only  one  thousand  dollars,'  and  that  was  in  the  hands  of 
her  sou,  in  Louisiana,  (M.  H.  Twitchell)  and  that  she  owned  nothing 
in  Vennout.  Comment  is  useless.  The  simulation  was  one  of  the 
baldest ! 

As  to  the  subject  of  improvements,  which  are  claimed  in  reconven- 
tion, we  find  that  there  is  no  satisfactory  proof  as  to  their  value. 
.  Besides,  thei'e  is  no  demand  in  the  plaintilfs'  petition  for  the  rents 
and  revenues  of  the  propeity  during  the  time  they  have  been  deprive<l 
of  the  possession  of  the  same,  and  under  these  circumstances  we  deem 
it  proper  that  these  questions  should  be  settled  in  another  suit,  and  we 
shall  reserve  this  right  to  the  parties. 

It  is  only  necessary  to  add,  in  conclusion,  that  the  pi*e^riptiou 
pleaded  under  the  facts  of  this  case,  is  not  applicable  and  is  without 
force. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  coui^t,  so  far  as  it  is  in  favor  of  the  x>lAintifrs,  the  heirs  of 
Wm.  E.  Hall,  deceased,  and  against  the  defendants,  is  affirmed,  and  so 
far  as  it  rejects  the  demands  of  the  plaintiff,  Mrs.  Caroline  Gilles]>ie,  it  is 
annulled,  avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and 
decreed,  that  the  judgment  rendered  in  the  case  of  Caroline  Gillespie 
vs.  J.  D.  Wemple,  tutor,  No.  2921,  in  the  District  Court  of  the  Parish 
of  DeSoto,  on  the  1 7th  March,  1870,  and  the  sheriff's  sale  under  said 
judgment,  on  the  30th  of  April,  1870,  of  the  property  in  controvert^y, 
be,  and  the  same  is  hereby  declared  null  and  void. 

It  is  further  ordered,  atljudged  and  decreed,  that  the  light  and  title  of 
the  said  plaintiff,  in  and  to  one  undivided  half  of  the  proiwity  descnbed 
in  the  petition,  be,  and  the  same  is  recognized,  and  that  she  Iw*  put  in 
possession  of  the  same,  the  right  of  the  plaintiffs'  to  the  i-ent^  and 
revenues  of  said  property,  and  of  the  defendants  to  recover  the  value  of 
the  improvements,  is  reserved. 

It  is  further  ordered,  mljudged  and  decreed,  that  the  mile  of  the 
property  ft-om  Marshall  H.  Twitchell  to  Elizabeth  Twitchell,  of  the  2d 
of  February,  1877,  be,  and  the  same  is  declared  simulated,  null  and 
void.    The  costs  of  both  Courts  to  be  paid  by  the  defendants. 
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A  defendant,  «ho«e  exception  in  a  aiiit  for  aepantioD  from  bed  and  board  was  tried  and  over- 
mled,  diiriDg  kia  abaenoe  from  coart,  and  who  aubaeqaently  fileaan  aaaver  on  the  merits, 
without  irst  moving  to  renciud  the  ruling  of  the  Court,  and  to  reinatate  l<ia  exception, 
irill  be  eoiii«iderod  on  appeal,  aa  having  walred  ail  ol^ectioaa  to  the  irregularity  of  the 
trial  of  anid  exception. 

A  charge  by  thewife,  aa  a  gronnd  fur  aeparation  from  bed  and  board,  that  her  hueband  had 
iled  from  Jaatiee  when  charged  with  an  infamous  offenae,  ia  not  auatained  if  the  eridenoe 
shows  tlint  the  rharge  was  made  alter  the  husliand's  departure,  and  that  the  husband,  on 
being  iufuimed  oi  the  charge,  returned  and  presented  himself  for  trial,  after  which  he  was 
diacliarged,  and  satisfied  the  cTnini  of  the  cuniplainant  against  him. 

The  iorbearance  of  a  wife  and  her  patience,  enduring  the  cruri  treatment,  exceaaea  and  out- 
rages of  her  husband  for  a  long  time,  before  coniplainiag  to  the  courts,  must  not  bo  coDf 
founded  witli,  or  eonstnied  as  condonation  or  reiMmcUiatioD,  as  oonteiuplated  in  onr  laws, 
in  bar  of  the  wife's  action  for  separation  from  bed  and  board. 

Charges  of  an  outrageoua  character  made  by  the  defendant  in  an  answer  to  a  antt  for  aepara- 
tion,  eaunot  be  ooDstdcref)  as  an  element  of  exeessea,  or  cmel  tnatment,  in  favor  of 
plaintifl^  The  iaBue  most  be  tendered  on  acts  wliich  have  proeeded  the  institotion  of  the 
suit. 


A 


PPEAL  from  the  Civil  District  Court,  for  the  Palish  of  Orleans. 
Bighlor,  J. 


T.  GUnwre  df  SonSy  tor  Plaintiff  and  Apijellee, 

iS'.  8.  Carlisle  and  «7.  D.  Coleman,  for  Defendant  and  Appellant: 

Hcc.  7,  Art.  13a,  C.  C,  does  not  coutenipli'te  conferring  crhuinai  authority  upon  the  civil  tri- 
bunals organized  under  the  Conntitution  of  186d.  These  tribunals  cannot  inquire  into  the 
gnflt  or  innoeence  of  one  charged  with  a  crime.  The  proofs  mentioned  in  said  Section 
faava  cefereiioe  only  to  the  flndiug  of  a  court  of  competent  Jarlsdietiou,  to-wit:  a  Criminal 
Dlatrict  Court,  Beeorder  or  other  committing  magistrate.  If  it  is  contended  that  this 
Article  does  confer  criminal  authority  on  civil  courts,  it  violates  Article  £3,  Constitution 
of  t^'GB— is  a  dead  letter,  and  no  action  will  lie  thereunder. 

Exceptions  fixed  by  oider  of  court,  mast  bo  notified  to  advice  party  and  reasonable  time  al- 
aUowed.  CoosL  1879,  Art.  11,  Biiles  District  Court;  6  N.  S.  p.  635;  3  L  B.  p.  434 ;  S  L. 
U  p.  171  ;  I  X.  S.  p.  9;  6  L.  B  p.  SH ;  9  An.  p.  4%;  13  An.  p.  151. 

The  averments  loan  answer  cntinot  liu  U4>  d  as  giv)uu(I  work  of  plaiutitl^s  suit,  which  must 
stand  or  fall  upon  the  stst<»  of  facts  previous  to  the  filing  of  the  itetition.  9  L.  B.  p.  457 ; 
j  Lk  p.  2*21 :  5  An  p.  33. 

Ia  suit  for  divorce  under  tlie  pnivlsioiis  of  Sec.  7.  Alt.  138,  C.  C  ,  when  the  wife  instigites 

the  crimi mil  charge,  and  procures  the  nutking  of  a  charge  against  her  husband,  the  law 

will  aflfurd  her  uo  relief.    This  act  of  the  wife  in  s  serious  and  esrregioa.H  wrong  against  the 

husband,  which  harsher  right  to  any  relief  at  the  hands  of  the  court,  eren  though  the 

charge  might  in  fact  he  true.     The  maxim,  "Volenti  non  fit  ii\furia,''  bei«  applies  as 
against  the  wife. 

Husbands  are  men  and  not  angels ;  staying  out  1  ite  at  nighty  want  of  means,  fdilure  to  sup. 

port  wife  and  children,  trifling  outbursts  of  passion,  unaccoropanicxi  by  violence,  gambling, 

Inattention,  and  absence  of  afTectlfm,  are  not  grounds  for  a  separation  fiom  bed  and  bonrd. 

18  An. 404:  15  An.  593;  27  An.  fi»4;  9  L.  431 ;  1QL.251;  4M.  174;  5  An.  32;  6  An.  403. 
Beconciliatiou  bars  an  action  for  divorce  based  upon  antecedent  causes.     C.  C.  Art.  153;  14 

An.  386. 

The  wife  must  follow  the  husband  wherever  h6  choses  to  go,  and  her  failure  to  do  ao  will  not 


302  SUPREME  COURT  OF  LOUISIANA, 

Terrell  vs.  BoamiBD. 

permit  her  to  sae  for  separation  based  upon  her  hasband's  absence.  AbaiidonmeDt  can 
only  be  made  to  appear  by  complianco  with  the  provisions  of  Art.  143,  C.  C. ;  5  N.  S.  p. 
61 ;  8  An.  p.  14;  14  An.  p.  386. 
The  sponsefl  bein^  specially'  prohibited  by  lav  from  testifying  against  eich  other,  U  follows 
that  their  dedaratioos,  statements,  etc ,  to  third  persons,  cannot  be  considered  by  the 
'6ourt.  That  the  teetinxmy  of  a  witness  of  facts,  circumstances,  or  things  elicited  from 
the  sponses,  mast  be  disreganled  by  courts,  though  admitted  without  objection,  since  it 
is  in  contravention  of  a  proliibitory  law.  As  the  spouses  cannot  teHtify,  his  or  her  declA- 
rations  to  third  persons  are  inadmissible  as  testimony,  since  this  would  lie  doing  indi« 
rectiy  that  which  the  law  mandates  shali  dot  be  done  directly.    C.  C*  Art.  S981. 


The  opinion  of  the  Court  was  delivered  by. 

Poch£,  J.  PlaiutifT  sues  her  husband  for  separation  from  bed  and 
board;  and  urges  the  following  grounds : 

1.  That  being  charged  with  the  commission  of  an  infamous  offense^ 
of  which  he  was  actually  guilty,  he  had  fled  from  justice. 

2.  That  during  the  last  years  of  their  married  life,  her  husband  had 
been  guilty  of  excesses,  cruel  ti*eatmeut  and  outrages  towards  her,  of 
such  a  nature  as  to  render  their  living  together  insupportable. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  in  favor  of  plain- 
tiff, and  defendant  appeals. 

In  a  bill  of  exceptions,  defendant  complains  that  an  exceplion  which 
he  filed  to  a  second  supplemental  petition  presented  by  plaintiff,  and 
which  was  overruled,  had  not  been  legally  tried,  for  the  reason  that  he 
had  not  been  duly  notified,  according  to  law  amd  to  the  rules  of  the 
court,  of  the  day  fixed  for  the  trial  of  his  said  exception. 

The  record  shows  that  defendant  was  not  represented  by  counsel,  or 
otherwise,  at  the  trial  of  his  exception,  and  does  not  contain  satisfac- 
tory evidence  of  a  legal  and  timely  8er\ace  of  notice  of  the  fixing  of  the 
trial  of  the  exception  ;  but  it  nowhere  appears  that  defendant  urge4l  a 
seasonable  objection  to  the  course  therein  pursued  by  the  Judge,  or 
asked  the  court  to  rescind  its  ruling,  and  reinstAt«  his  exception  for 
trial.  On  the  contrary,  it  appears  that,  without  protest  or  objection, 
defendant  moved  to  set  aside  the  default  which  had  been  t^iken  against 
him,  and  filed  an  answer  to  the  merits,  under  which  state  of  facts  he 
must  be  considered  as  having  waived  all  objections  to  the  allege<l  ir- 
regularity in  the  mode  of  ti-ial  of  hisexcei)tion. 

The  bill  of  exceptions  which  he  took  to  the  Judge^s  course  in  trying 
his  exception,  which  was  signed  or  obtained  only  on  the  31st  of  July^ 
1880,  when  the  trial  of  the  exception  had  taken  place  on  the  24th  of 
February  previous,  is  not  a  seasonable  objection,  and  cannot  avail 
him ;  for  his  course,  in  filing  an  answer,  without  a  preliminary  attempt 
to  reinstate  his  exception,  concludes  him  as  having  waived  the  ille- 
gality of  the  proceeding  complained  of,  and  debars  him  at  tliis  time 
from  obtaining  any  relief  therefrom. 
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We  see  no  eiTor  in  the  decree  of  the  District  Judge  iu  overruling  his 
exception.  The  ground  of  complaint  urge<l  by  plaintiff  in  her  supple- 
aiental  petition,  di<l  not  conflict  with  the  ground  ui^ed  in  her  original 
]»etition.     It  was  merely  cumulation.     Giraud  vb.  Mazier,  13  A.  147. 

Chi  the  merit«,  this  case  has  been  very  hit4»rly  contested,  aiid  brings 
up  a  record  full  of  venom  and  crimination,  following  an  answer,  in 
which  <lefendant  urges  numy  and  very  serious  and  grave  charges  of  ill- 
conduct  agsiinst  his  wife,  a  i^i)etition  of  which  is  herein  omitted 
through  a  proper  senflie  of  resjiect  and  delicacy  towards  the  high  social 
position  of  lK>th  |ftai*ties,  and  is  unnecessary,  by  further  reason  of  the 
total  absence  of  any,  or  the  slightest  )>roof  in  support  of  the  same,  and 
rendered  still  more  unnecessary,  by  tlie  fact  that,  after  hurling  all  these 
crushing  accusations  at  plaintiff,  the  defendant  urges  no  plea  iu  recon- 
vention, and  simply  prays  for  the  dismissal  of  her  action,  under  which 
the  marriage  ties  would  not  be  disturbed  and  the  spouses  re-united. 
This,  of  itself,  is  a  full  justification  of  the  wife  from  such  charges,  for 
the  introduction  of  which,  in  this  case,  defendant's  counsel  have  ex- 
pressed becoming  regret,  in  their  brief  as  well  as  in  oral  argument. 

1.  The  evidence  in  the  recowl  fails  to  establish  the  first  ground 
pleaded  by  the  wife.  It  is  true,  that  defendant  frequently  obtained 
from  friends  and  acquaintances,  the  loan  of  small  sums  of  money,  on 
checks  drawn  by  him  on  a  bank,  in  which  he  had,  to  his  knowledge, 
no  funds  or  credit  to  m«^et  the  pa^^ment  of  his  checks,  and  that  for 
several  mouths  previous  to  his  departure  for  the  far  West,  he  had  no 
employment,  and  no  other  resource  or  pecuniary  aid  but  that  which  he 
thus  obtained,  and  that  feeling  that  such  a  state  of  things  could^not 
safely  last  much  longer,  and  that,  dreading  the  storm  which  would 
dooner  or  later  burst  over  him,  he  concluded  to  remove  from  a  city 
where  he  could  anticipate  nothing  but  trouble,  suffering  and  annoyance.- 
Yet,  we  fail  to  see  anv  evidence  in  the  record  sufficient  to  convict  him 
of  the  criminal  and  deliberate  int^^^nt  to  commit  the  offense  which  was 
charged  against  him,  and  to  flee  from  justice  under  such  cluirge. 

^V^hen  he  left,  no  charge  had  been  nia<le  or  w^as  pending  against  him  ; 
and  as  soon  sis  he  was  apprised  of  the  charge  which  had  been  instituted 
during  his  absence,  he  forthwith  returned  to  this  place,  and  presented 
himself  for  trial  under  the  prosecution,  whence  he  was  discharged,  after 
satisfying  the  claim  which  the  complainant  had  against  him. 

Concluding,  aA  we  do,  that  the  evidence  does  not  support  that  por- 
tion of  the  wife's  complaint,  we  are  not  called  upon  to  pass  upon  the 
bill  of  exceptions  taken  by  defendant  to  the  Judge's  charge  to  the  jury 
on  that  point,  and  to  the  admissibility  of  certain  testimon}-  which  was 
iBtHMluced  on  the  same  point  over  defendant's  objections. 
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2.  On  the  necond  ground  relied  upon  by  plaintiff,  wc  find,  in  th«9 
record,  evidence  to  establish  the  follo^^ing  facts  : 

Plaintiff  and  defendant,  who  were  both,  persons  of  ^ef!^<^^lent  and 
culture,  and  both  belonging  to  highly  respectable  and  honorable  fam- 
ilies,  moving  in  the  best  circles  of  society,  were  married  in  tJic  year 
1871,  and  established  their  domicil  at  the  residence  of  the  bride's  father, 
where  it  has  remained  ever  since,  with  tlie  inierraption  of  a  resi- 
dence of  two  months  in  Chicago,  during  the  year  1876, 

At  the  time  of  his  marriage,  defendant  was  a  member  of  a  resi>ect4ible 
commercial  finn  in  this  city,  which  he  soon  after  dissolved,  forming  a 
partnership  with  his  father-in-law,  as  partner  in  oommendam.  After  a 
series  of  disasters  he  finally  failed,  and  wound  up  his  commercial  busi- 
ness in  the  year  1875.  From  that  time  to  this  day,  he  ceased  to  provide 
for  his  wife  and  two  children  which  had  lieen  bom  nnto  them,  ami 
from  that  time  his  conduct  towards  his  wife  underwent  a  great  change. 
In  1876,  he  removed  to  Chicago,  where  he  engaged  in  business,  and  to 
which  place  he  caused  his  wife  to  join  him  with  his  childi*en.  But  iu  a 
short  time  after  this  meeting,  he  begged  his  father-in-law  to  send  for 
his  daughter  and  grandchildren,  as  the  defendant  had  failed  again, 
and  had  brought  his  family  to  utter  destitution  and  distress,  without 
even  the  means  to  pay  their  living  expenses  in  a  strange  city.  Receiving, 
some  pecuniary  assistance  from  the  father-in-law,  the  defendant  tlien 
left  for  California,  and  his  wife  and  the  children  returned  to  her  fatherV 
home  and  suppdrt. 

In  1878,  the  defendant  returned  to  New  Orleans,  destitute  of  uieauif 
and  without  employment,  and  again  fixed  his  abode  with  his  wife  sit 
her  parents'  home  in  this  city. 

In  addition  to  liis  reduced  condition,  and  want  of  steady  employ  men  t, 
he  then  became  the  victim  of  an  insatiable  passion  for  gambling,  to 
satisfy  which,  he  neglected  all  his  duties  to  his  wife  and  children,  and 
resorted  to  schemes  and  devices,  some  of  which  are  hereinabove  related, 
in  order  to  raise  the  money  necessary  to  satisfy  his  infatimtion  for  that 
vice.  It  is  sliown  by  the  evidence  that  under  tlie  pressure  of  that  dire 
passion  and  of  other  evil  influences,  he  became  irritable  towards  bin 
wife  and  children,  whom  he  utterly  neglected,  and  whom  he  never 
heeded  but  to  abuse  and  tyrannize.  He  was  never  with  them  in  the 
daytime,  entered  late  at  nigfit  every  night  for  months,  comi^elled  hw 
wife,  in  the  cold  nights  and  even  in  sickness,  to  get  up  so  as  to  let  him 
in,  and  if  she  dared  to  remonstrate  against  his  conduct,  lie  abused  and 
cursed  her,  threatened  her  with  bodily-  harm,  became  enraged  ami- 
furious,  and  made  night  hideous  with  his  quarrels  and  brawls,  and  all 
this  in  a  house  which  was  not  his,  in  a  home  not  furnished  bv  him,  and 
under  a  roof  where  he  was  tolerated  only  for  the  sake  of  her  whose 
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feelings  he  crushed,  whose  love  he  spumed,  and  whose  devotion  he 
contemned.  Her  appeals  for  peace  were  niglit  aft<er  night  met  with 
imprecations  and  tlireats  of  violence  and  degradation;  her  remon^ 
strances  in  the  name  of  their  commou  offspring,  or  of  her  parents, 
whose  generosity  and  hospitality  he  thus  abused,  drew  from  him  the 
vilest  and  most  opprobrious  epithets. 

Considering  that  she  was  a  lady  of  refinement  and  culture,  reared 
and  brought  up  with  delicacy  and  elegance,  it  is  not  a  violent  presump- 
tion to  conclude  that  such  conduct,  such  excesses,  and  such  outrages, 
on  the  part  of  her  husband,  rendered  her  life  with  him  unbearable,  and 
a  burden  which  she  could  not  have  endured  much  longer,  had  he  not 
relieved  her  by  another  departure,  which  occurred  in  March,  1879^ 
since  which  time  the  two  spouses  have  never  met. 
'  In  detenntiiing  the  nature  of  excesses  or  cruel  treatment  of  one  of  the 
spouses  towards  the  other,  and  the  degree  at  which  such  conduct  ren- 
ders their  living  together  insupportable,  a  proper  regard  must  be 
had  to  their  respective  characters,  to  their  education  and  habits. 

Language  and  conduct,  quarrels  and  wrangling,  which,  to  certain 
women,  would  create  no  special  uneasiness  or  create  no  great  distress, 
would  be  crushing  to  ladies  of  education,  refinement  and  culture,  whose, 
feelings  woiild  thereby  be  hurt,  even  unto  incurable  misery  and 
despondency. 

Applying,  under  the  light  of  our  jurisprudence  to  the  plaintiiTin  this 
case,  the  facts  disclosed  by  the  record,  which  we  have  carefully 
analyzed,  we  cannot  escape  the  conclusion  that  defendant's  conduct, 
characterized  for  more  than  twelve  months  by  neglect  of  his  wife,  indif- 
ference to  her  afiection  and  devotion,  followed  by  cruel  and  harsh 
treatment,  the  result  of  constant  excesses  of  dissipation,  culminating 
in  ever  recarring  scenes  of  violent  quarrels,  crowned  by  foul  and 
opprobrious  epithets  daily  heaped  upon  her,  was  more  than  she  could 
bear,  and  that  to  turn  a  deaf  ear  to  her  appeals  to  the  courts  for  redress, 
would  be  to  condemn  her  to  an  untimely  grave,  as  a  victim  of  despair, 
and  a  heart-broken  wite  whose  love  would  be  unrequited,  and  whose 
devotion  to  her  husband  would  be  her  fatal  torture. 

We  know,  and^uly  consider  that  the  laws  of  Louisiana  do  not  favor 
the  separation  of  two  x>ersons  who  have  been  made  one  under  the  laws 
of  God  and  of  the  State ;  and  that  our  jurisprudence  does  not  sanction 
the  rupture  of  the  sacred  ties  of  marriage  for  trivial  causes,  or  for  mutual 
wrongs  of  the  two  spouses ;  but  the  intolerable  sufferings  of  a  faithful 
wife,  caused  by  the  excesses  of  an  erring  husband,  speak  in  a  voice 
which  must  open  to  her  relief  the  doors  of  the  courts  of  justice,  and 
mnst  summon  to  her  aid  the  protecting  shield  of  the  law.  We  therefore 
conclude  that  the  jury,  by  their  verdict,  in  separating  these  spouses 

3» 
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and  placing  these  minor  children  under  the  care  of  their  mother,  whose 
virtues  will  safely  guide  them,  and  whose  patient  sufferings  will  teach 
them  lessons  of  wisdom,  have  done  justice  to  the  parties. 

Defendant's  counsel  earnestly  argued  that  the  excesses  of  the  husband, 
if  any  are  proven,  have  been  fully  pardoned  and  forgiven  by  his  wife, 
who  continued  to  live  in  conjugal  union  with  her  husband  until  his  final 
departure  in  1879. 

But  we  hold  that  the  forbearance  of  a  wife,  and  her  patience  in 
bearing  with  the  cruel  treatment  of  her  husband,  in  the  fond  hope  of 
his  reform,  and  of  his  being  restored  to  her  as  a  kind  husband,  and  to 
her  children  as  an  affectionate  father,  until  at  last  she  sees  that  all  hope 
is  lost,  must  not  be  confounded  with,  or  construed  as  condonation  or 
reconciliation,  as  contemplated  in  our  laws  and  expounded  in  our 
jurisprudence. 

In  our  consideration  of  the  second  ground  of  the  wife's  complaint,  we 
have  confined  our  investigation  to  the  evidence  of  facts  and  incidents 
only  which  have  occurred  since  the  spring  of  1878,  at  which  time  the 
defendant  returned  to  this  city  from  California. 

Defendant  also  complains  of  that  part  of  the  Judge-s  charge  to  the 
jury  in  which  he  used  the  following  language : 

^'  The  jury,  in  passing  upon  these  questions,  may  consider  whether 
the  charges  in  the  defendant's  answer  constitute  a  part  of  such  outrages 
and  ill-treatment,"  as  render  the  living  of  the  spouses  together  intol- 
erable. We  agree  with  defendant's  counsel,  and  hold  that  such  a 
charge  was  erroneous,  and  should  not  have  been  given  to  the  jury. 

The  issue,  as  made  by  the  pleadings,  contemplates  only  acts  which 
have  preceded  the  institution  of  the  suit,  and  a  fortiori  cannot 
embrace,  as  grounds  for  separation,  either  the  allegations  of  plaintiff  or 
the  averments  urged  by  the  defendant.  Tourne  vs.  Toum6,  9  L.  457  ; 
Homes  vs.  Carrier,  16  A.  94 }  Daunoy  vs.  Hernandez,  33  A.,  not  yet 
reported. 

But,  as  the  whole  case  is  before  us,  and  all  the  fact«  disclosed  by  the 
record  are  subject  to  our  review  and  analysis,  we  are  not  for  that  reason 
compelled  to  remand  the  case  for  a  new  trial,  and  we  are  authorized  to 
reach  our  own  conclusion,  eliminating  all  irrelevant  evidence,  and 
resting  our  conclusions  upon  legal  testimony,  which  is  ample  in  the 
record  to  sustain  the  verdict  of  the  jury.  Vredenburgh  et  al.  vs. 
Behan  et  al.,  33  A.  627. 

Under  this  view  of  the  case,  a  review  of  the  Judge's  ex  parte  order,  in 
granting  to  the  mother  the  custody  of  the  children  during  the  pendency 
of  the  suit,  is  unnecessary  and  barren  of  any  pra<^tical  result,  and  we 
are  spared  the  trouble  of  parsing  upon  the  bill  of  exceptions  taken 
thereto  by  the  defendant. 


NEW  ORLEANS,  MARCH,  1882.  .     307 

Terrell  vs  Boamum. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  couii;  be  affirmed  at  appellant's  cost«. 


On  Application  for  Rehearing. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    The  correctness  of  the  judgment  rendered  in  this 
case  is  assailed  on  three  different  gi-ounds: 
The  Court  is  charged  with  eiTor: 

1.  In  not  remanding  the  cause  for  a  trial,  after  legal  notice  of  the 
exceptions  filed  by  the  defendant  to  the  supplemental  petition  of 
plaintiff. 

2.  In  not  remanding  the  cause  for  a  trial  on  the  merite,  because  of 
illegal  charge  given  by  the  Judge  to  the  jury. 

3.  In  considering  as  proved,  facts  which  the  evidence  in  the  record 
does  not  establish. 

I. 

The  exception  was  fixed  for  trial  for  the  24th  of  Febiniary,  1880,  at 
11  oVlock,  A.  M.,  by  motion  made  in  open  court,  on  the  20th  of  the 
same  month.  The  sheriff's  return  shows  that  a  notice  of  trial  was 
served  on  the  first  named  day,  but  it  does  not  give  the  hour.  The  brief 
of  defendant's  counsel  admits  that  the  notice  was  served,  at  the  office 
of  one  of  them  on  the  same  morning,  but  is  silent  as  to  the  time  of  day. 
It  is  therefore  clear  that,  on  the  24th,  iu  the  morning,  knowledge  of  the 
fixing  of  the  exception  had  been  legally  communicated  to  the  counsel. 
The  record  does  not  show  that  any  motion  was  made  on  that  day, 
questioning  the  i-egularity  of  the  trial,  or  the  correctness  of  the  ruling 
made  dismissing  the  exception.  On  the  following  day,  the  25th,  counsel 
for  plaintiff  moved  for  a  default,  which  was  granted.  Neither  do  the 
minutes  of  that  day,  nor  those  of  the  26th,  nor  those  of  the  27th,  or  of 
the  28th,  show  the  taking  of  any  rule  to  set  aside  the  default  and  to 
reinstate  the  exception  for  want  of  timely  notice.  On  the  third  judicial 
clay  following  that  on  which  the  default  was  rendered,  and  hence,  on 
the  fourth  after  the  overruling  of  the  exception,  instead  of  protesting 
against  the  double  action  of  the  Judge,  so  vehemently  charged  with 
illegality,  the  defendant,  by  counsel  appeared  into  court  and  moved  to 
set  the  default  aside,  which  was  accordingly  done,  on  his  filing  an 
answer  to  the  supplemental  petition,  an  ausw^er  which  covers  ten  pages 
of  the  transcript,  and  which  contains  charges  the  more  scandalous  and 
outrageous,  as  they  are  altogether  unsupported  by  any  evidence,  and 
stain  the  record  of  the  case,  to  the  actuallv  avowed  mortification  of 
counsel. 
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The  case  caiue  up  for  trial  on  its  merits  on  the  17th  of  Jane.  It 
progressed  on  the  18th,  and  on  the  19th,  when  the  jury,  after  a  short 
absence,  returned  a  verdict  in  favor  of  plaintiff,  with  a  right  to  the 
custody  of  the  children.  The  court,  siitisfied  with  the  verdict,  i-endered 
judgment  upon  it  accordingly,  which,  after  a  ft^uitlesa  attempt  for  a 
new  trial,  was  signed  on  the  Ist  of  July  following. 

Thirty  days  later,  viz  :  on  the  31st  of  July,  defendant's  counsel  pre- 
sented to  the  District  Judge  a  bill  of  exception  for  signature,  in  which 
the  facts  appearing  of  record  are  stated. 

This  piH>ceeding,  which  was  submitted  to  opposite  counsel,  does 
not  show  that  the  counsel  interposed  any  objection  to  the  trial  of  the 
exception,  either  before  or  after  it  was  disposed  of,  previous  to  joining 
issue. 

We  agree  with  counsel  for  defendant,  that  this  bill  was  entirely 
superfluous  for  the  purposes  for  which  it  was  taken,  as  it  was  a  mere 
repetition  of  facts  disclosed  by  the  record.  Had  it  been  proposed  to 
show  seasonable  objection  to  such  trial,  touching  which  the  record  is 
reticent,  it  might  have  been  a  useful  proceeding.  It  could  jiroduce^ 
and  has  had  no  legal  effect,  save  to  show  that  no  objection  was  made  to 
the  trial  so  much  complained  of. 

We  agree  likewise  with  the  same  counsel,  that  on  appeal,  the  ruling 
of  the  Judge  dismissing  the  exception,  without  timely  service  of  a  notice 
of  trial,  might  have  been  successfully  assailed,  but  in  two  instances  only, 
however,  the  first,  if  the  exception  had  been  one  of  merit,  the  second, 
if  the  defendant  had  not  acquiesced  in  the  time  of  trial,  by  filing  an 
unguarded  answer,  and  by  moving  to  set  aside  the  default. 

In  this  case,  in  the  absence  of  a  rule  to  reinsttvte  the  exception  and 
of  any  defense  in  this  Court  of  the  exception  on  its  merits,  we  were 
bound  to  consider  that  the  mode  of  tibial  had  been  acquiesced  in,  and 
that  the  exception  had  been  abandoned.  We  therefore  did  not  err  in 
refusing  to  set  aside  the  ruling  dismissing  the  exception,  and  to  remand 
the  case  for  a  new  trial  of  that  preliminary  defense. 

II. 

The  next  complaint  is,  that  because  of  the  illegal  charge  given  by 
the  Judge  to  the  jury,  the  case  should  have  been  sent  back. 

We  might  have  abstained  from  expressing  any  opinion,  however 
correct  it  be,  on  the  legality  or  illegality  of  the  charge  in  question,  as 
that  question  had  not  been  submitted  to  our  consideration,  in  the 
manner  and  form  pointed  out  by  law,  but  had  been  brought  to  our 
notice  by  an  irregular  and  vicious  proceeding. 

The  well  established  rule  of  civil  practice  is,  that  the  party  who 
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object*  to  the  charge,  in  whole  or  iu  part,  given  by  the  Judge  to  the 
jury,  must  do  so  before  the  can^e  is  submitt<ed  to,  and  is  in  the  handis 
of  the  jury.  Where  this  is  not  done,  the  law  infers  an  acquiescence, 
which  operat<es  as  a  bar  to  a  subsequent  agitation  of  the  correctness  of 
I  he  charge. 

This  rule  was  not  followed  in  the  present  instance.  The  record  is 
absolutely  reticent  on  the  subject.  The  only  objections  which  appear 
to  have  been  made,  are  such  as  are  found  in  the  motion  for  a  new  trial 
and  in  a  bill  of  exception  filed  on  the  3Ist  of  July,  some  forty  da^'s  after 
the  charge  was  given,  which  does  not  allege  that  such  bill  was,  at  the 
time,  reserved  to  such  charge  ;  which  does  not  show^  that  it  was  previ- 
imsly  submitted  to  opposite  Ci)unsel  or  was  read  in  open  court  iu  the 
presence  of  such  counsel.  Bills  thus  taken  and  presented,  are  not 
entitled  to  consideration  by  the  Appellate  Court,  and  the  errors 
complained  of  therein  cannot  be  reviewed. 

III. 

The  third  and  last  charge  of  error  is,  that  this  Court  lias  considered 
as  proved,  facts  which  were  not  established  on  the  trial  of  the  case. 

We  have  taken  the  pains  of  again  wading  through  the  290  pages  of 
this  transcript.  We  have  weighed  all  the  testimony  adduced.  We 
have  relieved  the  defendant  from  the  first  grave  charge  imputed 
against  him,  but  have  considered,  with  the  jury  and  with  the  District 
Judge,  who  endorsed  their  verdict,  and  who  refused  a  new  trial,  that 
under  the  deplorable  circumstances  elicited  and  the  law  controlling 
the  case,  the  plaintiff  was  entitled  to  the  relief  for  which  she  was 
craving  and  which  ha^l  been  allowed  her. 

In  passing  upon  questions  of  such  intense  delicacy  as  have  been 
raised  and  submitted  in  this  unfortunate  controversy,  we  are  happily 
not  actuat«^d  by  the  violent  feelings  of  sympathy  which  too  fi-equently 
cloud  the  intelligence  of  counsel. 

In  the  brief  presented  in  this  case  for  the  defendant,  we  have  been 
compelled  to  observe  a  forgetfulness  of  those  rules  of  propriety  and 
deference  which  a  proper  appreciation  of  the  relations  between  court 
and  counsel  requires  the  latter  to  observe  when  they  address  those  who 
are  bound,  by  solemn  obligations,  to  administer  justice  with  impar- 
tiality  and  to  the  best  of  their  knowledge  and  ability. 

We  are  actuated  by  no  pride  of  opinion,  and  are  ever  anxious  to 
learn  and  to  correct  any  errors  into  which,  under  pressure  of  onerous 
labors,  we  know  we  are  liable  to  fall. 

But  counsel  who,  in  the  exercise  of  the  sacred  right  guaranteed  to 
their  clients,  suggest  such  errors,  must  do  so  in  language  considerate, 
measured  and  dignified.     Exaggerated  statements,  declamatory  epi- 
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thets  and  oifefnsive  aspemons  of  either  the  diligence  or  judgment  of 
the  Court,  are  suggestive  of  equivocal  respect  and  will  not  be  tolerated. 

In  the  present  instance,  we  have  constrained  oui-selves  to  overlook 
the  fault  of  counsel,  for  whom  we  have  always  entei-tained  respect,  and 
to  attribute  it  to  other  motives  than  intentional  discourtesy. 

We  trust  we  shall  not  again  be  called  upon  to  act  on  such  a  case. 

The  application  for  a  rehearing  is  refused. 


No.  8471. 
JoHK  Chaffe  &  Sons  vs.  Sam  Lisso  et  als. 

Where  a  creditor  attacks  a  sale  made  in  the  name  of  a  third  pereoDf  for  the  occnlt  benefit  of 
his  debtor,  the  harden  is  upon  him.  Where  the  evidence  i^rmatively  supporting' the 
transaction  has  not  been  rebutted,  the  sale  will  not  be  disturbed. 

APPEAL  from  the  Tenth  Judicial  District  Court,  Parish  of  Re4 
River.    Logan^  J. 


M.  8.  Jones,  for  Plaintiffs  and  Appellants. 

M.  B,  Watkins,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Bermud£z,  C.  J.  This  is  an  action  for  the  recovery  of  a  money 
claim  for  $5,396,  and  the  revocation  and  annulment  of  a  conveyanc-e 
alleged  to  have  been  made  between  third  persons,  for  the  benefit  of 
the  debtor,  in  fraud  of  his  creditors. 

There  was  judgment  for  the  amount  of  the  note  and  bill  sued  on, 
but  rejecting  the  action  to  annul.  From  this  judgment  the  plaintifiW 
appeal. 

Our  attention  has  been  si>ecially  invit-ed  by  the  appellees  to  the 
several  bills  of  exception  taken  during  the  trial  of  the  case,  to  the  ad- 
mission of  act's  under  private  signature,  of  a  newspaper  extract  of 
testimony  charged  with  irrelevancy,  and  of  other  action  on  the  part  of 
the  District  Judge.  We  have  considered  the  evidence  adduced,  and 
think  that  the  objections  overruled  went  rather  to  the  effect  than  t4> 
the  admissibility  of  the  testimony  and  other  evidence  received. 

In  cases  of  this  description,  a  wide  latitude  is  allowed  for  the  intro- 
duction of  evidence. 

On  the  merits  we  find,  that  the  reality  of  the  purchase  from  Patton 
by  Paul  Lisso,  through  Julius,  his  agent,  out  of  the  purchaser's  funds, 
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is  established  by  the  deed  of  sale,  the  testimony  of  the  vendor,  of  the 
vendee,  of  the  latter^s  ag^^nt,  and  by  that  of  the  jndgmcnt  debtor. 
From  the  testimony'  of  the  three  Lissos,  it  also  appears  that  the  ex- 
pense incurred,  concerning  the  improvements  on  the  lot,  was  borne  by 
Paul  Lasso,  and  in  no  manner  paid  for  by  Sam  Lisso.  The  ability  of 
Paul  to  buy,  and  the  fact  that  the  money  was  paid,  are  shown  beyond 
dispute. 

It  is  a  possibility,  in  the  abstract,  that  they  have  all  testified  falsely, 
but  we  cannot  say  so,  unless  the  perjury  has  been  clearly  proved. 

The  many  circumstances  which  the  plaintiffs  have  established,  al- 
though calculated  to  throw  some  suspicion  upon  the  transaction,  are, 
by  far,  insufficient  to  have  it  set  aside. 

The  burden  was  upon  them,  and  they  have  signally  fallen  short  of 
the  requirements  of  the  law  in  that  regard. 

We  cannot  attach  any  significance  to  the  fact  said  to  have  been 
proved  and  probably  shown,  that  part  of  the  purchase  price,  some  $47, 
was  satisfied  by  Sam  Lisso,  the  judgment  debtor,  by  his  "  squaring 
off  ^*  a  bill  for  that  much  with  Patton,  the  vendor.  The  lot  and  build- 
ings appear  to  be  of  a  value  of  about  $3,000. 

The  District  Judge,  who  heard  the  evidence  in  the  case,  arrived  to 
the  conclusion,  that  the  plaintiffs  had  failed  in  their  action  to  revoke 
and  annul,  and  that  the  defendant,  Paul  Lisso,  had  justified  his  title. 
.  We  have  not  been  shown  that  there  was  any  error  committed. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed 
from  be  affirmed  with^  costs. 


No.  7474. 
John  J.  Hayes  vs.  The  Citt  of  New  Orleans. 

Act  No.  60  of  ibe  EKtn  Session  of  the  Lefnslatare  of  1873,  est*blishliig  a  Hospital  for  small- 
pox and  other  contagious  diseases,  did  not  oonstitate  a  contract  with  the  plaintiiF,  pro* 
teeted.fi«ni  impairment  by  subsequent  legislation. 

APPEAL  from  the  Third  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


J.  B.  Beckmth,  for  Plaintiff  and  Appellant. 

C.  F.  Buckf  City  Attorney,  and  Wynfie  Bogers,  for  Defendant  and 
Appellee. 
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The  opinion  of  the  Court  was  delivered  by 

FennkR;  J.  The  question  underlying  the  decision  of  this  case  Ik, 
whether  Act  No.  60  of  1872,  entitled  '^  An  Act  to  establish  a  hospital 
for  small-pox  and  other  contagious  diseases/'  constituted  such  a  con- 
tract between  the  State  and  the  plaintiff,  as  owner  of  the  Luzenberg 
Hospital,  i-eferred  to  in  said  Act,  as  was  protected  from  impairment  by 
subsequent  legislative  action,  it  having  been  expressly  repealed  by  Act 
No.  16,  of  the  extra  session  of  1877.  Prior  to  this  repeal,  the  Act 
refen'od  to  bad  come  under  the  consideration  of  this  Court  in  two  cases, 
No8.  5896,  and  6391,  of  the  docket  of  this  Court,  (unreported)  involving 
the  determination  of  certain  rights  claimed  thereiuder  by  tbe  present 
plaintiff. 

It  was  there  held,  that  the  Act  did  not  confer  on  the  plaintiff  '^  juiv 
right,  privilege  or  franchise,'^  for  the  violation  of  which  he  could  main- 
tain an  action,  and  substantially  held  that  it  did  not  create  a  contract. 

The  Act  is  cei*tainly  a  legislative  anomaly,  but  we  are  really  unable 
to  discover  in  it  the  elements  of  a  contract.  It  professed  to  deal  witb 
plaintiff's  property,  without  the  slightest  provision  for  obtaining  or 
requiring  his  assent  thereto.  There  is  not  a  trace  in  the  entire  Act  of 
an  obligation  of  any  kind  imposed  upon  plaintiff.  We  can  discover 
nothing  which  would  have  prevented  plaintiff,  at  any  time,  from  with- 
drawing his  property  from  the  use  contemplated  by  the  Act,  if  he  ]ia<l 
found  it  to  his  interest  so  to  do.  No  provision  is  made  for  the  securing 
of  proper  accommodations  and  treatment  of  the  patients,  who  should  be 
sent  to  the  hospital,  and  no  x>^nalties  or  remedies  afforded,  if  tbey 
should  be  inadeqimte.  If  he  spent  money  in  preparing  his  hospital  for 
the  reception  of  such  patients,  he  did  so  of  his  own  free  will,  and  not 
in  discharge  of  any  obligation  imposed  on  him  by  the  Act. 

A  contract  involves  the  assent  of  two  minds,  and  when  commutative, 
gives  rise  to  reciprocal  rights  and  obligations. 

The  only  duties  or  obligations,  referred  to  in  this  Act,  are  tho**^ 
imposed  upon  the  city  and  upon  certsiin  officials  of  the  city  and  Stjit«'. 

These  duties,  whatever  they  were,  continued  during  the  legislative 
pleasure,  but  expired  with  the  repeal  of  the  law. 

Whatever  loss  the  plaintiff  may  suffer  is  (himnuni  absque  injuria » 

Waiving  the  question  as  to  whether  the  legislature  could  validly 
barter  away,  for  a  term,  the  police  poAver  of  the  State  over  such  a  vital 
sanitary  question  as  the  disposition  and  segregation  of  small-pox 
patients,  it  is  certain  she  cannot  be  presumed  to  have  made  such  a  con- 
tract, unless  it  appear,  indisputably  and  beyond  possibility  of  doubt, 
from  her  legislative  Act.    Such  is  not  the  case  here. 

Judgment  affirmed  at  appellant^s  cost. 


H.  M,  Favroty  for  Plaintiffs  and  Appellees : 

The  registry  preMrre«  the  evidence  of  morti^ascs  and  privileges  daring  ten  j^ears,  reckoning 
flnom  the  day  of  its  date ;  Its  effect  ceases,  even  against  the  contractiiig  parties,  if  the 
inscriptions  have  not  been  renewed  before  the  expiration  of  this  time,  in  the  manner  in 
which  they  werejirgt  made.    B.  C.  C.  3369  [:I333]. 

The  event  spoken  of  in  Art.  S038  R.  C.  C,  upon  which  depends  tbe  existence  of  mortgages  aa 
to  third  persons,  is  both  inscription  and  reinscription.  When  ten  years  elapse  without 
reinscription,  the  condition  upon  which  the  mort<gage  depends  is  considered  as  broken,' 
and^he  mortgage,  of  hecessity,  lapses.    Shepherd  vs.  N.  O.  Cotton  Press  Co.,  2  A.  109. 

It  is  BOW  a  rule  of  property  in  this  Stale,  that  inscription  and  reinscription  of  mortgages,  in 
the  manner  in  which  they  were  firtt  made,  are  essential  requisites  to  their  effect  upon  prop- 
erty, in  regard  to  third  persons. 

Legal  delays  are  fatal  in  all  casea,  unless  expressly  declared  otherwise 

If  the  party  having  an  interest  fails  to  inscribe  or  reinscribe  his  mortgage,  he  cannot  com* 
plain  of  losses  suffered  through  his  own  neglect. 

The  effect  of  inscription  must  not  be  leit  a  matter  en  pou,  and,  therefore,  uncertain.  It 
would  give  rise  to  endless  litigation. 

The  object  of  reinscription  is  to  dispense  with  searching  for  the  evidence  of  mortgages  more 
than  ten  years  back.    &  A.  210  to  213. 

Nalle  dt  Cammack*s  judgment  fails  to  give  any  cine  to  the  origin  of  the  mortgage  which  it 
makes  executory,  in  this :  1st.  The  name  of  the  officer  who  drew  up  the  act  is  not  men- 
tioned. 9d.  It  reff^rs  to  no  date  as  to  the  execution  of  the  mortgage  deed.  3d.  It  is 
rilent  as  to  the  date  of  its  registry.  4th.  It  does  not  fix  the  amount  which  the  original  act 
of  mortgage  int^ided  to  secure.  5th.  It  fiuls  to  give  the  names  of  mortgagor  and 
mortgagee. 

Nalle  Si.  Cammack  cannot  be  permitted  to  Inscribe  a  loose  and  obscure  notice,  and  have  third 
persons  to  flsrret  out  elsewhere  the  extent  of  the  antecedent  encumbrance  claimed  by 
them.  Their  judgment  should  be  obtained  in  a  diotloot  and  iutt'Iligible  form.  If  a  con- 
trary practice  were  tolerated,  confusion,  mistakes  and  injuntioe  would  be  the  inevitable 
result  3  A.  610;  4  R.  67;  3  A.  600-918;  7  A.  534  ;  23  A.  133;  85  A.  180;  87  A.  299; 
28  A.  775. 

The  inseription  of  Nalle  dt  Cammack's  Judgment  was  no  notice  to  third  persons.  21  A.  427 ; 
IB  A.  403;  98  A.  775. 

Neither  knowledge  nor  notice  supply  the  want  of  reinscription.    L.  D.  p.  611,  Xos.  7,  8,  9. 

In  forced  alienation  of  property,  the  observance  of  the  forma  of  law  supplies  the  want  of 
consent  of  the  seized  debtor.     So,  if  a  Judgment,  by  its  registry,  can  supply  the  inscrip. 
tion  of  a  conv«>ntfoual  mottgage,  it  should  contain  all  the  facts  necessary  to  a  valid 
inseription  of  the  original  act     The  facts,  must  not  be  ascertained  by  an  examinatiea. 
dekon  the  judgment 

The  mortgagor,  after  the  peremption  of  the  inscription,  could  not  be  held  liable  for  the 
damages  allowed  by  R.  C.  C.  3365,  by  giving  another  mortgage  on  his  property  to  a  third 
party.  The  registry  of  the  Nalle  ic  Cammaok  judgment  is  neither  notice  to  the  mort> 
gagor  nor  mortgagee.    Liddell  vs.  Rncker,  13  A.  571. 

Bfad  dt  Ooodale,  for  Defendants  and  Appellants. 

44) 
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Miltenberger  4c  Co.  vs  Bubroca  et  ala. 

No.  8512.  ^  »« 

A.  MlLT£KBBRQSE  &  Co.  VS.  A.  V.  DCTBROCA,   RECORDER,  ET  AL6. 

Tlie  regiatary  of  the  judgment  rendered  on  a  mortgage  note,  in  this  case,  was  not  a  sufficient 
reinscription  of  the  originsl  mortgage,  as  the  judgment  did  not  contain  and,  whMi  regis- 
tered, did  not  convey  all  the  necessary  informstion  for  the  purpose  of  the  reinscription. 

APPEAL  from  the  Twenty-third  Judicial  District  Court,  Parish  of 
West  Baton  Rouge.     Cole,  J. 


314  SUPREME  COURT  OF  LOUISIANA, 

Hiltenberger  &  Co.  vb-  Dnbroca  et  aid. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  sole  question  involved  in  this  case  is  whether  the 
registry  of  a  judgment,  obtained  by  the  holder  of  a  mortgage  note, 
recognizing  and  rendering  exeoutory  the  mortgage,  operates  as  a  suffi- 
cient reinscription  of  the  original  mortgage  by  which  the  note  waa 
secured. 

The  note  sued  on  was  one  of  several  notes  secured  by  the  mortgage, 
and  the  suit  and  judgment  were  in  favor  of  a  third  holder,  not  the 
original  mortgagee.  The  judgment  sufficiently  describes  the  property, 
but  fails  to  mention  the  name  of  the  officer  who  passed  the  act,  or  the 
date  of  the  act  or  of  its  original  registry,  or  the  name  of  the  original 
mortgagee,  or  the  total  amount  for  which  the  mortgage  was  given.  The 
judgment  really  contains  nothing  on  it>s  face  to  identify  it  with  the 
particular  mortgage,  of  which  its  registry  is  claimed  to  operate  as  a 
reinscription,  and  leaves  the  reader  under  the  necessity  of  looking 
outside  of  the  record  in  order  to  ascertain  all  those  fact-s,  which  should 
be  patent  on  the  face  of  the  inscription. 

The  Code  requires  that  the  inscriptions  shall  be  renewed  "  in  the 
manner  in  which  they  were  first  made."    Art.  3369. 

The  mamier  in  which  the  original  inscriptions  are  required  to  be 
made,  is  set  forth  in  the  case  of  Sue.  of  Simon,  23  A.  533,  where  it  is 
held  that  the  act  itself  must  be  transcribed,  and  that  the  registry  of  a 
mere  certificate^  of  the  notary  that  he  had  passed  even  the  act,  though 
containing  a  complet-e  description  of  all  particulars  of  the  moi*tgage, 
could  not  avail  as  a  substitute  for  the  act.  A  strict  iuterpret-ation  of 
Art.  3369  would  impose  like  requisites  for  the  reinscription  j  but  even 
if  some  latitude  be  allowed  in  the  matter,  it  is  clear  that  the  reinscrip- 
tion must,  in  some  form,  either  on  its  face  or  by  distinct  reference, 
present  complete  evidence  of  the  mortgage  intended  to  be  perpetuated, 
so  that  the  searcher  may  ascertain  all  the  essential  particulars  thereof, 
without  leaving  the  register's  office.  Whether  this  object  might  be 
accomplished  by  a  memorandum  reciting  the  renewal  or  reinscription 
with  reference  to  the  date,  book  and  page  of  the  original  inscription,  is 
not  presented  in  this  case.  See  on  this  subject :  4  Rob.  7j  2  A.  610, 799 ; 
4  A. 212;  7  A.  534 ;  20  A.  388  j  21  A.  427 ;  22  A.  402 j  23  A.  132;  25  A. 
180;  27  A.  299;  28  A.  775. 

The  judgment  inscribed  in  this  case  accomplishes  none  of  the  purposes 
had  in  view  in  valid  reinscription s. 

So  far  as  third  persons  are  concerned,  mortgages  derive  their  effect, 
not  from  the  mere  convention  of  the  parties,  but  from  compliance  witli 
the  laws  of  registry,  and  nothing  can  dispense  from  a  strict  observance 
thereof. 

Judgment  affirmed  at  appellants'  cost. 
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I^aird  vs.  Rnas  et  al. 


No.  8449. 
Wii>o\v  AND  Heirs  of  J.  Benton  Beaird  vs.  Sempronius  Russ  et  al. 

The  rales  in  reference  to  the  jntermption  of  prescription,  cannot  be  applied  to  appeals,  and 
the  delay  fixed  by  the  law,  within  which  an  appeal  may  be  taken,  cannot  be  extended  by 
a  so-called  interruption  of  that  delay,  through  any  proceedings  of  the  appelhint. 

APPEAL  from  the  Tenth  Judicial  District  Court,  Parish  of  Red 
River.    Loyan,  J. 


1. 


3. 


4. 


7. 


L.  B,  Watl'inSj  for  Plaiutiffs  aud  Appellants : 

The  pendency  of  an  appeal  in  the  Supreme  Court,  upon  a  tranncript  regularly  filed,  has 
the  effect  to  legally  intermpt  prescription  of  the  Hght  of  appeal,  subsequently,  if  the 
first  be  dismissed  for  want  of  form ;  and  the  period  of  time  during  which  the  first  appelil 
was  pending  should  be  subtracted  fironi  the  two  years*  time  within  which  non-residents 
are  allowed  to  appeal.  C.  C.  3518;  C.  P.  593.  That  the  time  fixed  by  law  within  which 
to  appeal,  is  either  a  period  of  prescription,  or  the  rules  applicable  to  prescription,  are  to 
be  applied  to  the  interpretation  and  effect  of  appeals. 

The  Code  of  Practice  is  a  code  of  rules  goTeming  the  practice ;  but  the  Civil  Code  is  a 
eode,  or  digest  of  all  the  civil  taiew  in  force.  Ellis  vs.  Prevoet,  18  La.  337 ;  Childress  vs. 
Johnson,  6  An<  834 ;  Acte  96,  97,  98  of  16th  of  March,  1870 ;  C.  P.  49;  C.  C.  3536,  &518 ;  C. 
P.  1,  13. 

Is  an  appeal  an  action  in  the  sense  of  C  P.  1  ?  Vide  comparative  Articles  of  the  Code  of 
Practice,  via :  C.  P.  96,  ftTJ,  d81,  564,  591,  170,  171,  179,  1 ;  C.  C.  3518;  C.  P.  536,  20  et  §eq. 
The  time  fixed  by  Code  of  Praotioe,  593,  within  which  an  appeal  may  be  taken,  is  not  a 
fiaud  and  it^ezibU  limit,  but  is  sul^eot  to  alteration,  as  circamatances  may  require,  and 
therefore  within  the  legal  eflTect  of  citation,  and  whereby  the  right  may  be  suspended,  or 
interrupted.  C.  P.  3518 ;  Morton  vs.  Valentine,  15  An.  150 ;  McKae  vs.  Creditors,  16  An. 
806 ;  S9  An.  I5i ;  SO  An.  193 ;  37  An.  70 ;  Winn's  Succession,  37  An.  688 ;  Woods  vs.  Kew 
Orleans,  38  A.  N.  B. ;  3  M.  83 ;  4  An.  •467 ;  10  An.  337 ;  14  An.  341 ;  Barrow  vs.  Shields,  13 
An.  57;  3  La.  274:  13  La  530;  17  La.  313;  3N.  S.  503;  3  La.  374;  11  R.  349;  6R.  143; 
Baker  vs.  Thomas,  4  La.  418 ;  7  An.  533  ;  8  An.  469 ;  10  An.  337;  13  An.  673 ;  Satterly  vs. 
Morgan,  33  An.  CAS ;  Flower  vs.  O'Connor,  17  La  319. 

"  This  Court  has  ahoaw  given  a  liberal  interpretation  to  that  clause  ofC.  C.  3518,  which 
declares  that  a  *  legal  interruption  takes  place  when  the  poseciksor  has  been  cited  to  appear 
before  a  court  of  Justice  ' ''  Satterly  vs.  Morgan,  33  An.  846';  Leon  vs.  BonilUet,  31  An. 
651 ;  Elam  vs.  Ventress,  34  An.  383 ;  Martinez  vs.  Turner,  30  An.  818. 
Of  the  legal  eifect  of  an  api»eal  as  iJlustrateil  by  citations  of  authority,  showing  a  variety 
of  eases  in  which  the  rules  of  prescription  have  been  applied  to  appeals.  Graham  vs. 
Judge,  34  A.  598 ;  Abrams  vs.  Joy,  16  A.  373 ;  Taylor  vs  Woodward,  35  A.  313;  Hofiroan 
vs.  Uowell,  27  A.  304  ;  State  ex  rel.  vs.  Judge,  14  A.  105 ;  Holbrook  vs.  Branson,  35  A. 51 ; 
Anbert  vs.  Robinson,  6  B.  463  ;  Poutchartrain  vs.  Judge,  37  A.  699 ;  Oest  &  Atkinson  vs. 
K.  O.  St.  L.  R.  R.  Co. ;  Cooley  vs.  Seymour.  9  La.  375 ;  Merchants'  Bank  vs  Walton,  7 
R.  451 ;  Soecession  of  Jacobs,  5  R.  370 ;  Vinnot  vs.  Bertrand,  6  A.  474 ;  Prall  vs.  Peet,  3 
La.  274 :  Flint  vs.  Cuny,  6  La  67 ;  7  La.  381 ;  Cooley  vs.  Seymour,  9  La.  375 ;  Succession 
of  Gilroore,  12  A.  563 :  Emerson  vs.  Lozanno,  1  M.  625. 

Of  the  abandofimmt  of  an  appeal,  actively  or  passively^  and  its  efl^t.  C.  P.  994.  Andrew's 
Sneoession.  13  A.  340 ;  Redmond  vs.  Mann,  31  A.  149 ;  Sharkey  vs.  Barkston,  33  A.  199 ; 
Succession  of  Pomeroy.  33  A.  518 ;  Uutereiner  vs.  Miller,  39  A.  435 ;  Doeier  vs.  Sargeant, 
4  La.  41 ;  Collins  vs.  Montecon,  9  A.  39 :  Robert  vs  Bruton,  1  R.  100;  Sibley  vs.  Natchi- 
toches, 3  R.  77;  Gibson  vs.  Sibley,  3  A.  638;  Jenkins  vs.  Bonds,  3  A.  339;  Brickel  vs. 
Carow,  10  A.  335. 
The  appellee,  8.  Russ,  ixuists  that  the  legal  principles  applicable  to  actions,  have  no  ap- 
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Beiilrd  vs.  Rqm  et  al. 

plication  to  appeals.  Id  support  of  this  position,  ho  cites :  Griffing's  Heirs  vs.  Bowman, 
3R.  115;  Hall  va.  Begga,  17  A.  338;  Knox  yd.  DapLtntier,  31  A.  9M;  C.  C.  8457,  3518. 
3551. 

The  extent  to  whioh  they  form  ttare  deeigit  is  to  be  inferred  trom  the  text,  "  we  can  iee  no 
reawn,"  smd  "im  know  qf  no  law,*'  etc. 

9.  The  C.  p.  594,  declares  that  an  act  of  aliandoiit/i^nf  of  an  appeal  Is  equivalent  to  a  prohibi- 
tion ;  bat  C.  P.  593,  fixes  a  period  within  which  an  appeal  may  be  tolunlaril^  exerciaed. 

In  the  former  case,  if  the  dismissal  be  correct,  the  rlfrht  is  not  lost,  because  not  abandoned  ; 
and  not  being  abandoned,  the  delay  is  prolonged^the  prescription  is  interrupted. 

Then  it  follows,  that  C.  P.  503,  provides  for  a  pastive  abandonment ;  while  C  P.  504,  provides 
for  an  aetive  abandonment  of  an  appeal. 

Jo8,  H,  Fiersony  for  Defendant  and  Appellee  : 

Motion  to  Dibmisa. 

1.    An  appeal  cannot  be  taken  after  lapaa  of  one  year  by  residents,  and  two  years  by  non 

residents.    C.  P.  Arts.  593  and  567. 
S,    Knles  in  reference  to  prescription  have  no  application  to  appeals.    Grlfflng  Heirs  va 

Bowman,  3  Rob.  115 ;  Hall  vs.  Beggs,  17  An.  318 ;  Knox  vs.  Bnplantier,  21  An.  894 ;  C.  C. 

3457,  (defining  prescription) ;  C.  C  3518  and  3551. 
3t    Three  devolutive  appeals  cannot  be  prosecuted  fh>m  same  Judgment.    Briokell  vs.  Connor. 

10  An  335 1   Smith  vs.  Judge.  38  An.  839 ;  Y.  S.  dt  T.  R.  B.  Co.  vs.  HemkcH,  15  An.  d23 ; 

13  An.  73 


The  opinion  of  the  Court  was  delivered  by 

Focut,  J.  The  ground  urged  for  the  dismisBal  of  this  appeal  is,  that 
the  time  prescribed  by  law  for  appealing  had  elapsed  when  tbe  order 
of  appeal  was  obtained. 

It  appears  from  the  record  that  the  judgment  appealed  from  was 
rendered  on  May  28th,  1879,  and  that  the  order  for  the  present  appeal 
was  obtained  on  the  14th  of  December,  1881,  or  more  than  two  years 
since  the  rendition  of  the  judgment  appealed  from,  which  was  the  delay 
for  appealing  granted  by  law  to  these  appellants,  who  are  nou-resident» 
of  the  State.  C.  P.  593.  Unless,  therefore,  they  can  show  reasons  for 
a  suspension  or  an  exception  of  the  rule  in  the  present  case,  they 
cannot  maintain  their  appeal. 

Assimilating  the  rules  of  law  governing  the  nght  of  appeal  and 
fixing  the  period  of  time  within  which  appeals  may  be  taken,  to  the 
laws  of  prescription,  and  of  the  interruption  thereof,  appellants  con- 
tend that  the  running  of  the  delay,  within  wliich  they  were  i*equired  bj- 
law  to  perfect  and  bring  up  the  present  appeal,  was  interrupt>ed  by 
two  devolutive  appeals,  which  they  had  previously  and  successively 
brought  up  from  the  judgment  rendered  in  this  suit,  and  which  had 
both  been  in  turn  dismissed  from  this  Court,  on  motions  of  appellee, 
for  laches  of  the  appellants.  The  record  shows,  that  their  first  order 
of  appeal  was  granted  on  motion  in  open  Court,  on  the  28tli  of  May, 
1879,  and  that  their  appeal  was  returned  on  the  third  Monday  of  Jan- 
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beaird  rs.  Bum  et  al. 

uiiiy,  1880,  in  tliift  Court,  wheuce  it  was  dismissed  on  the  1st  of  March 
following.    a2A.  a04. 

The  second  appeal  was  obtained  by  petition  on  tlic  5th  of  May, 

1880,  and  made  returnable  on  the  3d  Monday  of  January,  1881,  and  it 
was  dismissed  on  the  21st  of  May  following.    33  A.  920. 

No  explanation  is  offered  by  appellants  for  their  failure  to  apply  for 
the  present,  their  third  devolutive  appeal,  between  the  21  st  of  May, 

1881,  the  date  of  tlie  dismissal  of  their  second  appeal,  and  the  28th  of 
the  same  moAth,  the  date,  the  month,  in  1879,  of  the  judgment  ap- 
|>eAled  from. 

They  rely  exclusively  upon  the  ground,  that  the  time  during  which 
these  first  two  appeals  were  pending,  and  were  under  advisement  in 
this  Court,  should  not  be  computed  in  the  two  years'  delay  granted  to 
them  by  Article  503  of  the  Code  of  Practice  ;  and  they  contend,  that 
the  citation  of  appeal  served  twipe  on  appellee,  operated  as  an  inter- 
ruption of  prescription,  conformably  to  Article  3518  of  the  Civil  Code, 
which  provides  a  legal  interruption  of  prescription  by  means  of  cita- 
tion before  a  court-  of  justice,  of  the  x>ossessor,  on  account,  either  of  the 
ownership  or  of  the  possession,  and  that  the  delay  for  them  to  ax>peal 
had  not  yet  elapsed. 

In  support  of  this  extraordinary  position,  their  able  and  distinguished 
counsel  has  favored  us  with  a  very  elaborate  brief,  which  we  have  read 
with  marked  interest,  but  which  has  necessarily  made  no  more  im- 
pression on  our  minds,  than  to  inspire  us  with  admiration  for  a  logical 
intellect,  struggling  against  its  own  sound  convictions,  in  a  vain  effort 
to  eonfound  legal  subtleties  with  well  recognized  principles  of  law. 
•  The  fallacy  of  their  ^losition  arises  from  an  attempt  to  ignore  the 
great  difference  existing  between  the  Civil  Code,  which  prescribes 
mle8  of  action,  and  the  Code  of  Ih^ctice,  which  prescribes  rules  of 
jiractice,  established  for  the  regularity  of  judicial  proceedings,  and  for 
the  guitlance  of  parties  seeking  to  enforce  rights  conferred  by  the  Civil 
Code. 

It  has  long  since  been  settled,  as  well  by  the  very  nature  of  the  two 
Codes  as  by  the  history  of  their  adoption,  as  explained  by  our  juris- 
prudence, that  ea«h  Code  was  intended  to  treat  of  distinct  subjects, 
and  to  secure  distinct  rights,  and  that  each  must  be  interpreted  with 
reference  to  its  distinct  object. 

Hen<*e,  we  are  justified  in  concluding  that  the  innumerable  author- 
ities quoted  in  appellants'  brief,  on  the  subject  of  prescription,  and  of 
the  mode  or  interrupting  the  same,  have  no  possible  application  to  the 
rules  governing  the  right  of  appeal,  and  fixing  the  delay  within  which 
I  such  right  must  be  exercised. 

A  proper  solution  of  the  problem  is  afforded  by  a  mere  reference  to 
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the  detiuition  of  "  preecription/'  in  our  Civil  Code^  aud  of  "  appeal,^  in 
the  Code  of  Practice. 

"  Prescription  is  a  manner  of  acquiring  the  ownership  of  properlj%  or 
discharging  debts^  by  the  effect  of  time,  aud  under  the  eonditiouB  regu- 
lated  by  law."    C.  C.  Art.  3457. 

^'  An  appeal  i»  the  act  by  which  one  of  the  parties  to  a  »uit  has  re- 
coorse  to  a  superior  tribunal,  in  oitler  to  have  the  judgment  of  an 
inferior  court  corrected."    C.  P.  Art.  564. 

As  will  be  readily  seen,  one  is  a  i-ule  of  action  prescribing  one  of  the 
modes  of  acquiring  property,  or  of  discharging  debts,  the  other  is  » 
rule  of  judicial  procedure  looking  to  the  correction  of  an  alleged  judicial 
error.  The  only  element  in  common  between  prescription  aud  appeal 
is  that  of  time  ;  in  the  former  it  is  the  essential  element,  in  the  latt«r  it 
is  only  incidental,  and  intended  only  to  regulate  or  limit  the  exercise  of 
the  act.  As  to  prescription,  the  Code  provides  means  of  avoiding  the 
effect  of  time,  or  of  interrupting  the  acquisition  of  property,  or  the 
discbarge  of  a  debt  by  the  effect  of  time. 

But  the  Code  of  Practice  contains  no  such  provision  touching  the 
delay  or  time  within  which  tlie  right  of  appeal  must  be  exercised.  It 
provides  peremptorily  and  absolutely,  without  exception,  reservation 
or  qualification,  that  ^^  the  party  against  whom  judgment  has  been 
rendered  cannot  appecd : "     •     •     * 

2.  ^^  If  h€  has  suffered  the  time  prescribed  by  law  for  appealing  to 
elapseJ*^ 

We  are  clear  in  our  belief  and  in  our  conclusion,  that  such  a  plain, 
unambiguous  rule  of  practice  cannot  be  allowed  to  be  clouded,  and 
crippled,  and  rendered  painfully  uncertain,  by  attempting  to  assimilate 
its  provisions  to  the  rules  of  prescription,  a  distinct  and  foreign  subject 
matter.  Appellants  have  not  been  more  fortunate  in  their  elaborate 
reasoning  to  show  that  "  action,"  as  defined  in  our  Code  of  Practice,  is 
the  same  as  '^  appeal,"  as  defined  in  the  same  Code. 

We  are  again  assisted  to  a  c^omplete  refutation  of  appellants^  argu- 
ment on  this  point  by  a  mere  reference  to  the  textual  definition  of  an 
action,  which  is,  "the  right  given  to  every  person  to  claim  judicially 
what  is  due  or  belongs  to  him."    C.  P.  Art.  i. 

It  is  clear  that  an  appeal  is  a  mere  incident  to  an  action,  and  not  at 
all  the  same  thing.  The  judgment  is  the  result  or  consequence  of  the 
action,  and  the  appeal  is  the  mode  of  seeking  to  have  the  judgment  of 
the  inferior  court  corrected  by  the  appellate  tribunal. 

Hence  time,  as  an  essential  element  of  prescription,  in  its  effects  on 
actions,  is  not  goA^erned  by  the  same  rules  in  reference  to  the  delay  or 
time  granted  for  appeals. 

The  correctness  of  our  conclusions  on  this  motion  is  folly  sustained 


NEW  ORLEANS,  MARCH,  1882.  319 

Lebman,  Abraham  A  Co.  ta.  Mahler. 

by  three  decisions  of  this  Court,  in  which  it  was  distinctly  held  that 
the  failm^e  to  bring  up  an  appeal,  within  the  time  prescribed  by  law, 
was  fatal  to  the  appeal,  and  conld  not  be  cured  by  the  laws  of  pre- 
aeription.  Griffing's  Heirs  vs.  Bowman,  3  Rob.  115;  Hall  vs.  Beggs, 
17  A.  23S ;  Knox  vs.  Duplantier,  21  A.  294. 

We  might  have  rested  our  present  decision  on  the  strength  of  these 
nathorities,  which  we  consider  as  both  pointed  and  conclusive.  But 
we  note  in  appellants*  brief  an  effort  to  ignore  these  three  opinions  as 
tinsatisfact'Oryi  for  want  of  proi)er  reasoning,  and  for  that  reason,  t<o 
resist  their  weight  under  the  rule  of  '^  st-are  decisis."  Hence,  we  have 
thought  it  due  to  our  jurisprudence  to  support  the  conclusions  of  our 
predecessors,  by  some  reasons  which  struck  us  as  forcible,  although  we 
fully  recognize  the  difficulty  of  sustaining  a  self-evident  proposition  by 
logic  and  reasoning. 

We  are  far,  therefore,  from  feeling  certain  that  we  have  in  the  least 
improved  on  our  predecessors,  or  have  been  more  successful  in  com- 
plying with  appellants'  demand  for  '^  more  philosophical^  better  logiealy 
and  $ovnder  legal  arguments^  to  convince  them  of  the  correctness  of  the 
principle  announced.'" 

We  do  not  understand,  however,  the  mission  of  the  judiciary,  as 
implying  the  obligation  to  convince  counsel  of  defeated  litigants  of  the 
correctness  of  the  reasoning  of  the  Court,  which  seems  to  be  expected 
by  many  advocates,  as  indicated  by  the  style  characterizing  their 
applications  for  rehearing. 

We  have  been  taught  that  our  duty  was  to  adjudicate  between  the 
parties,  under  conscientious  conclusions  of  law,  as  expounded  in  juris- 
pmdence,  after  due  consideration  of  the  argument  of  counsel  of  both 
parties.  To  them,  as  we  understand  it,  is  the  mission  to  enlighten  and 
to  convince  the  judicial  mind. 

Under  the  views  which  we  entertain  of  this  motion,  we  are  compelled 
to  sustain  it. 

It  is  therefore  ordered,  that  the  present  appeal  be  dismissed  at 
appellants'  costs. 


No.  8439. 
Lehman,  Abraham  &  Co.  vs.  Estate  of  T.  Mahier. 

Tbe  eTld«Dce  is  insatficieot  in  this  oase,  nnAer  Article  8978  of  th«  Code,  to  show  the  inter- 
mptian  of  preaoription  on  the  note  saed  npon,  which  is  that  of  a  deceased  person. 

APPEAL  from  the  Twenty-third  Judicial  District  Court,  Parish  of 
W«st  Baton  Rouge.    ColCy  J. 
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LebmaOr  Abrabam  A  Co.  vs.  Mabier. 

Saimtel  P.  Oreves  and  Brmtghn,  Buck  d*  Dinkelsplelf  for  Plaintiffs  and 
Appellants : 

1.  The  written  eridence  neeesamy  to  prove  th«  interraption  of  prencriptMii  of  any  debt  of  » 
deceased  perflon,  as  required  by  Article  S278,  R.  C.  C,  need  not  be  in  any  partinalar  form. 
It  sniBces  if  same  be  in  the  form  of  a  letter,  memorandum,  or  tbeoblijzatinD  itaelf,  (when  io 
wiiting)  in  an  account  orotberwise.  33  A.  1067;  33  A.  455;  30  A.  1963;  27  A.  70;  85  A. 
511 ;  7  A.  9D1.  • 

3.  Where  the  debtor  in  rarioiit  ways,  from  time  to  time,  acknowledges  in  writiDg  the  exist- 
ence of  a  debt,  bot  does  not  describe  same  so  specifically  as  to  be  readily  idestifted,  it  may 
be  proTed  by  surrounding  eircomstanoes  and  contemporaneous  acts  of  the  debtor  and 
'  creditor.  In  such  a  case  parol  evidence  is  admissible  to  explain  and  amplify  the  written 
declaration.    33  A.  1067 ;  S3  A.  459 ;  7  A.  901. 

3.  Where  the  acknowledgment  does  not  describe  the  debt,  parol  evidenoe  may  be  introduoed 
to  show  that  the  debtor  owed  the  creditor  to  whom  the  acknowledgment  was  nuule,  hut 
one  debt  doe  st  the  time.    33  A.  1067 ;  33  A.  455. 

4.  ■  Where  the  debt  is  secured  by  mortgage,  the  Inscription  of  which  has  not  pi  escribed,  and 

the  debtor  acknowledges  a  ddtt^  without  stating  that  it  is  the  one  secured  by  the  mort- 
gage, his  subsequent  acts  of  renewing  the  mortgage  and  note,  when  the  latter  is  pee- 
scribed  on  its  face,  though  of  itself  of  no  effect  as  regards  the  acquired  rights  of  third 
persons,  when  taken  in  connection  with  the  preTious  acknowledgments,  is  a  strong  cor- 
rob(»ating  circumstance  to  show  the  identity  of  the  debt,  particularly  when  there  is  bnt 
■    one  due  to  the  creditor  vho  reoeives  the  acknowledgment. 

H.  M.  Favrot,  for  Defendant  and  Appellee : 

Fa>t>le  testimony  shall  not  be  received  to  prove  any  acknowledgment  or  promise  of  a  party 
deceased  to  pay  sny  debt  or  liability,  in  order  to  take  such  debt  or  liability  out  of  pre- 
scription, or  to  revive  the  same  after  prescription  has  been  ran  or  completed :  (IL  C  C. 
2278,  No.  2:  R.  S.  2819  ;  26  A.  514 ;  27  A.  639 ;  25  A.  492 ;  24  A.  496;  23  A.  531.  549);  nor  X» 
show  a  date  on  written  documents  that  bear  no  date  on  their  face.     21  A.  350 ;  21  A.  456. 

The  object  of  the  law  iu  excluding  testimony  is :  Fitst-  To  protect  the  heirs  wid  legal  repre- 
sentatives of  deceased  persons  from  the  cupidity  and  craft  of  credit'ora,  whose  testimony, 
if  admitted,  could  not  be  impeached.  Seooad— To  prevent  peijnry  in  saeh  eaeea,  whieb 
otherwise  would  be  licensed  by  the  judiciary  part  of  the  government  and  placed  beyond 
the  reach  of  punishment.  Third — To  carry  into  effect  one  of  the  Divine  inspirations  of  the 
Lord's  prayer :  **  Lead  U9  not  into  temjptalum." 

The  written  acknowledgment  of  the  debtor,  in  order  to  interrupt  preeeription,  must  be  of  a 
specific  debt.  It  should  be  clear  and  unequivocal.  The  circumstances -should  be  such  a«» 
to  justify  a  reasonable  presumption  that  the  debtor  was  willing  so  to  change  his  ri 
and  obligations  under  a  contract  for  the  creditor's  benefit.    9  A.  17. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  In  this  suit,  commenced  by  executory  process,  for  the 
enforcement  of  a  mortgage  note,  ttie  administrator  of  Mabier  enjoined 
the  sale  of  the  mortgaged  property  on  the  ground,  chiefly,  that  the  note 
was  prescribed. 

The  note  matured  on  the  1st  of  October,  1874,  and  was  therefore 
prescribed  on  1st  of  October,  1879,  tinless  the  current  of  prescription 
was  interrupted  by  acknowledgment,  which,  as  against  the  deceased 
debtor,  can  only  be  proved  by  ^^  written  evidence  signed  by  th6  part y> 
or  by  his  specially  authorized  agent  or  attorney  in  ^ct.''    C*  C.2278.  - 
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As  tbe  judicial  demand  was  made  on  AngUBt  18th,  1881,  the  inter- 
mption,  to*  be  effective,  must  have  occurred  within  five  years  prior  to 
that  date,  to  wit :  after  August  18th,  1876. 

This  Court  has  lield,  in  the  cases  of  Succession  of  Kugler,  23  A.  455, 
and  Tilden  vs.  Succession  of  Morrison,  33  A.  1067,  that  when  a  letter 
was  produced,  signed  by  the  deceased  debtor,  acknowledging  a  debt, 
parol  testimony  could  be  received  to  show  that  there  was  no  other 
debt  between  the  parties  than  the  one  sued  on,  and,  hence,  that  the 
acknowledgment  must  have  referred  to  it.  This  is  a  very  liberal  con- 
struction of  the  C.  C.  Art.  2278,  and  we  are  not  disposed  to  extend  it 
one  whit  further  than  we  have  already  gone. 

Sundry  letters  written  and  signed  by  the  deceased,  Mahier,  are  pro- 
duced, referring  to  some  old  debt,  but  none,  within  the  prescriptive 
period,  which  mention  the  mortgage  note.  In  one  letter  dated  Sep- 
tember, 6th,  1876,  he  says :  *'  I  have  received,  yesterday,  your  state- 
ipent,  showing  my  indebtedness  to  you  to  be  $3,468.52,  which  I  find 
correct*'^  Witnesses  testify,  that  the  mortgage  note  was  included  in 
that  statement,  but  the  statement  itself  is  not  produced,  and  the  terms 
of  its  inclusion  are  not  given. 

The  whole  testimony  satisfies  us  that  the  transactions  between 
Mahier  and  plaintiffs  were  earned  on  in  open  account,  extending  over 
a  series  of  years,  and  varying  in  the  balances  shown,  and  that  the 
mortgage  note  was  really  held  as  a  continuing  collateral  security-  for 
this  account. 

The  acknowledgments  dedncible  from  the  letters  may,  and  probably 
dOf  refer  to  the  debt  thus  due  in  open  account,  and  do  not  operate  as  an 
acknowledgment  of  the  note  itself,  sufficient  to  int-errupt  prescription 
thereon. 

It  is  sufficient  to  say,  that  this  matter  is  left  in  doubt. 

Judgment  affirmed  at  appellants^  c-ost. 


No,  8526,  [TA  JB1 

I  49     86 

Stkphkn  Bird,  Executor,  vs,  L,  F,  G^n^^r^^s  et  al. 

Wbctre  a  anil  U  hronght  by  mi  executor,  clatming  Mtle  to  the  property  of  an  insolTent,  as 
beloBgiog  to  thff  sQOoeealon  which  he  Mbninistera,  and  which  is  seised  by  another  exec- 
utor for  account  of  another  sacceaaion,  it  in  neoesaary  that  anch  first  executor  prove 
title  in  said  succession  and  make  the  assignee  of  tbe  insolvent  and  the  heirs  of  the  seiuvig 
creditor  parties  to  tbe  action. 

APPEAL  from  the  Twenty-third  Judicial  District  Court,  Parish  of 
West  Baton  Rouge.     Cole,  J. 
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Bird  vs.  Qeuer^s  et  al. 

SamH  P,  Greves,  for  Plaintiff  and  Appellant. 
Fai^rot  6c  LamoUj  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  petitory  action  coupled  with  an  injunction, 
brought  directly  against  the  succession  of  L.  F.  Gen^r^s,  represented  by 
Elmore  Dufour,  as  executor. 

Its  object  is  to  have  the  succession  of  John  Bird  recognized  as  owning 
certain  real  estate,  seized  and  advertised  for  sale  by  Dufour,  to  foreclose 
a  mortgage  upon  it. 

There  was  judgment  dissolving  the  iigunction  and  r^ecting  the 
claim.    From  that  judgment  the  plaintiff  has  appealed. 

The  proceedings  of  Dufour  are  instituted  against  the  assignee  of 
Lobdelly  the  mortgagee.  The  judgment  rendered  was  for  $11,495,  with 
interest,  costs  and  charges,  and  mortgage  on  the  property.  On  that 
judgment  a  fl.fa.  issued,  by  virtue  of  which  the  property  was  seized 
and  advertised,  but  its  fui'ther  execution  wa8  enjoined  by  the  succes- 
sion of  John  Bird,  claiming  to  be  the  owner  thereof,  by  purchase  from 
T.  J.  Bird,  who  is  alleged  to  have  acquired  it  at  a  tax  sale,  in  consid- 
eration of  $200  paid  therefor,  under  process  for  the  collection  of  taxes, 
for  several  years,  due  the  State. 

The  evidence  does  not  show  that  Stephen  Bird,  who  claims  to  be  the 
executor  of  John  Bird  under  a  Missouri  court  appointment,  is  such,  and 
ever  was  recognized  in  that  capacity  by  the  proper  court  in  this  State. 
Neither  does  it  establish  that  John  Bird  himself  ever  acquired  the 
property.  It  is  to  the  effect,  that  at  a  tax  sale,  the  property  was  bAj\jl' 
dicated  to  T.  J.  Bird,  who  afterwards  appears  to  have  sold  it  for  $280 
to  the  succession  of  John  Bird,  represented  in.  the  act  by  an  agent  of 
the  executor. 

We  deem  it  unnecessary  to  consider  whether  the  tax  title  made  to  T. 
J.  Bird  has  transferred  the  ownership  of  the  land  to  him. 

It  is  enough,  for  the  present  purpose  of  this  ease  to  say,  that  T.  J. 
Bird  is  not  a  party  plaintiff  in  tills  action,  and  that  if  he  have  no  interest 
to  be  such,  that  Stephen  Bird,  who  claims  to  be  the  executor  of  John 
Bird,  has  not  shown  himself  to  be  such,  although  put  on  his  proof. 

There  is  another  objection  to  the  consummation  of  the  proceedings 
in  this  case,  which  is  a  real  action,  and  it  is,  that  neither  have  the 
heirs  of  G6n^r^  nor  the  assignee  of  Lobdell  been  made  parties  to  the 
suit. 

The  action  is  not  against  one  in  possession  of  the  property,  but  is  solely 
against  tlie  legal  representative  of  the  deceased  mortgage  creditor.  Its 
object  is  clearly  to  strip  the  succession  of  G^neres,  his  heirs,  and  the 
bankruptcy  of  Lobdell,  and  the  creditors  thereof,  of  all  their  rights  in 
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and  to  the  land^  whether  as  owners,  or  otherwise.  It  is  in  the  nature 
of  an  action  in  revendication,  which,  under  the  express  terms  of  the 
law,  mast  be  brought,  not*  only  against  the  execut^or,  but  also  against 
bis  heirs,  present  or  represented.  C.  P.  123,  27,  4;  R.  C.  C.  1137,  1329  j 
9  A.  302. 

We  are  authorized  to  notice  ex-offido  that  neither  the  heirs  of  G^n^res 
nor  the  assignee  of  Lobdell,  were  made  parties  to  resist  the  action, 
which  cannot  be  decided  in  their  absence. 

We  do  not  consider  that  the  con-ectness  of  this  proceeding,  against 
the  executor  a^n«,  is  to  be  tested  and  is  sanctioned  by  Article  398,  C. 
P.,  which  can  only  apply  to  suits  brought  by  creditors  themselves, 
and  which  has  no  reference  to  suits  brought  by  executoro  of  deceased 
creditors,  as  those  executors  do  not  represent  the  deceased  completely. 

The  estate  which  they  represent  cannot  be  divested  of  any  real  right 
by  a  real  action,  unless  the  heirs  are  made  parties. 

An  executor  can  exercise  only  those  powers  which  the  law  has  con- 
ferred  upon  him,  surely  not  those  which  the  law  has  expressly  said  he 
would  not  have.    Articles  123  and  398,  must  be  construed  together. 

We  do  not  think  that  this  case  is  one  in  which  other  damages  than 
costs  can  be  allowed  on  the  dissolution  of  an  injunction. 

We  construe  the  judgment  appealed  from  as  one  of  dismissal.  It  is 
aflSrmed  with  costs. 


No.  8499. 
E.  J.  Hart  &  Co.  Mrs.  M.  J.  Bowie  et  al. 

Th«  prajer  of  the  petition  in  thiB  case,  notwithstanding  its  oonfaaed  avennents,  ahowa 
that  the  aait  ia  the  revocatory  action,  and  it  was  properly  dismissed  by  the  lower  court 
for  want  of  the  necessary-  allegation  of  the  vendor's  inscdvency. 

The  plaintiffs  were  not  entitled  to  amend  their  petition  after  it  was  dismissed  as  showing  no 
cause  of  action. 


A 


PPEAL  from  the  Ninth  Judicial  District  Court,  Parish  of  Tensas. 
Hovgh,  J. 


Leory  4c  Kmitscknttty  for  Plain tifft«  and  Appellants : 


1 


This  is  a  suit  seeking  the  nullity  of  a  certain  sale  or  transfer,  on  the  ground  that  it  is 
either  simulated  or  fraudulent. 
S.    The  eMential  averments  in  an  action  en  declaration  de  tdmulation  are :    (1)    That  the 
alleged  title  in  a  mere  mank  ;  (3)  That  plaintiflThas  an  interest  in  removing  the  mask.    11 
An.  168;  33  An.  1031. 

3.  The  eaaential  avermwits  in  the  revt>catory  action  are :   (1)  Actual  fraud.     <2)  Ii^ury  to 
pUiotiff.    C.  C.  1978;  16  La.  370;  28  An   930;  33  An.  lOBl. 

4.  Amendments  should  be  allowed  at  any  stage  of  the  proceedings  in  furtherance  of  justice. 
S  Martin  N.  S.  096 ;  27  An.  715. 
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46  ml 
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Clinton  i&  Youihg,  fop  Defendant  and  Appellee : 

1.    The  peremptory  exception  of  no  oiinM  of  action  may  be  plead  at  any  time.    97  A.  71&: 
S.    Pleadings  oannotbe  amended  after  the  oatfae  is  flsed  foi*  trial.    9S  A..  351  and  534. 
3.    There  can  be  no  amendment  after  dismiasal  of  the  suit.    7  N.  S.  647. 


The  opinion  of  the  Court  wiwa  delivered  by 

Pooh£,  J.  The  object  of  tluB  suit  18  to  annul  and  set  ixade  a  aale  of 
certain  immovable  property,  made  by  Mrs.  Bowie  to  her  co-defendant, 
Moore,  on  the  ground  that  said  sale  was  made  with  1^  fraudulent 
Resign  of  'removing  said  property  from  the  pursuit  of  Mrs.  Bowie's 
creditors,  and  more  particularly  to  injure  plaintiffs,  who  claim  to  be 
creditors  of  the  vendor. 

The  ease  comes  to  us  on  a  question  of  pleading,  plaintifb  having 
appealed  from  a  judgment  maintaining  a  peremptory  exception  pleaded 
by  the  defendant,  Moore,  who  urged  that  the  omission  of  plaintiffs  to 
allege  in  their  petition  the  insolvency  of  A.  T.  Bowie  &  Co.,  tlieir 
debtors,  or  of  the  individual  members  of  said  firm,  or  of  the  defendant, 
Mrs.  Bowie,  as  an  alleged  member  of  said  firm,  or  to  allege  that  such 
insolvency  was  known  to  exceptor,  was  a  fatal  error  in  their  pleadings. 

The  first  step  necessary  to  a  solution  of  the  point  presented  to  us,  is 
to  ascertain  l^e  nature  of  the  action  brought  by  plaintiflSi,  and  owing 
to  the  uncertainty  of  their  averments,  this  investigation  is  not  ft'ee  of 
difficulty. 

The  petition  contains  allegations  charging  the  transaction  as  an 
audacious  simulation,  then  as  a  real,  but  fraudulent  transfer,  and  again, ' 
as  a  sale  of  property  the  value  of  which  was  over  half  in  excess  of  the 
price  paid. 

A  careful  comparison  of  these  varied  allegations  creates  the  impres- 
•ion  that  the  real  nature  of  the  action  is  a  suit  '^  en  diclaraUon  de  fhtm- 
lation,^^  until  a  reference  to  the  prayer  forcibly  creates  a  different 
impression.  The  relief  prayed  for  is:  '*  that  said  simulated,  fraudulent 
and  pretended  sale  be  reversed  and  set  aside." 

Now,  as  a  simulated  sale  is  a  shadow,  a  mere  nothing,  it  is  imposai- 
ble  to  annul,  reverse  or  set  aside  that  which  is  nothing;  and  hence, • 
we  conclude  that,  in  asking  the  court  to  annul  and  set  aside  the  trans- 
action complained  of,  plaintiffs  must  have  couceived  4u  their  mind 
that  a  sale  of  some  kind  had  been  effected  between  the  defendants ; 
for  if  they  had  intended  to  treat  it  as  a  mere  shimlafion,  they  would 
have  prayed  for  a  decree  declaring  such  a  conclusion,  and  they  would 
have  thus  characterized  their  action  as  ^'  en  d^laration  de  srmvlati^n,'" 

They  contend  that  their  suit  partakes  of  the  character  of  both  the 
revocatory  action  and  of  that  in  declaration  of  simulation. 

But  testing  the  character  of  the  suit  by  the  prayer  in  the  petition. 
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we  coneliide  that  it  is  a  revocatory  action,  and  ahall  sabject  theif 
pleadings  to  the  ruleg  goverulng  such  actions. 

A  compliaaee  with  those  rules  requires  that  the  complaining  creditor 
should  allege  that  the  vendor  was  his  debtor,  that  he  was  insolvent  or, 
at  least,  that  he  had  no  other  propeity  witliin  the  reach  of  the  creditor, 
that  his  insolvency  was  known  to  the  purchaser,  and  that  the  inten- 
tion and  eflbct  of  the  fraudulent  sale  were  to  injure  the  plaintiff,  in 
preventing  the  recovery  of  his  just  claim. 

Plaintiffii  contend,  that  by  alleging  that  by  the  pretended  sale,  Mrs. 
Bowie  ^'has  coUusively,  fraudulently  *  *  *  transferred 
her  property  for  a  mere  nominal  consideration  to  Joseph  Moore,  to  the 
extreme  detriment  and  ii^jury  to  petitioners ;  *  *  that  if  the 
alleged  contract  be  a  sale,  it  is  fraudulent,  collusive  and  illegal,  and 
tliat  it  is  a  simulation,^'  '^  and  that  there  is  no  other  property  in  the 
State  belonging  to  said  Mrs.  Bowie  on  which  petitioners  could  exercise 
tireir  rights  as  creditors,^'  they  have  substantially  complied  with  the 
requirements  of  the  law  regulating  the  revocatory  action. 

A  conclusive  answer  to  this  argument  is  furnished  by  their  own  peti- 
tion,  rn  which  they  set  forth  the  source  of  their  claim  against  Mrs. 
Bowie,  who  is  charged  as  being  their  debtor,  for  goods  sold  and  fnr-v 
nished  to  the  commercial  iirm  of  A.  T.  Bowie  &  Co.,  of  which  firm  she 
is  alleged  to  have  been  a  member. 

It  was,  therefore,  incumbent  on  them  to  allege  the  insolvency  of 
that  firm  and  of  the  individual  members  thereof,  as  a  condition  prece- 
dent to  justify  their  interference  with  such  a  disposition  of  her  prop- 
€*rty  as  Mrs.  Bowie  desired,  in  the  exercise  of  her  legal  rights  to  make ; 
and  it  was  also  required  of  them  to  allege  the  knowledge  of  such  a 
state  of  insolvency  in  Mooiti,  before  charging  him  with  participation 
in  a  collusive  and  fraudulent  transaction  calculated  to  remove  Mrs. 
Bowlegs  property  beyond  the  reach  of  her  creditors. 

Conld  it  even  be  shown  that  their  suit  was  exclusively  and  clearly 
an  action  ''  en  dMaration  de  simulation^  it  was  yet  required  of  them  to 
allege  the  insolvency  of  their  debtors,  or  tlieir  inability  to  collect  their 
debt,  without  recourse  to  tlie  proi>eity  which  had  been  sold  to 
Moore. 

FttOer  those  fatal  omissious,  we  conclude  that  the  exception  waa 
properly  maintained.  C.  C.  1981,  1986  ;  4  R.  438,  N.  O.  Gas  Co.  vs. 
Carroll  et  als. :  19  A.  290,  Abat  and  Generes  vs.  Penny  et  al.,  and 
authorities  quoted  in  the  last  case. 

Plaintiffs'  com{)laint  of  the  refusal  of  the  Judge  to  allow  them  to 
amend  their  petition,  after  the  dismissal  of  their  action  on  a  peremp- 
torj'  exception  of  no  cause  of  action,  cannot  be  favorably  entertained. 
The  dismissal  of  a  petition  which  discloses  no  cause  of  action,  diapoa^s 
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of  the  suity  and  no  amendment  can  then  be  allowed  :  any  amendment 
under  which  a  cause  of  action  wonld  be  disclosed,  would  uadonbtedly 
change  the  igsae,  or  rather  create  an  iBsue  where  none  had  yet  been 
presented y  and  in  law  and  justice  the  defendant  would  be  entitled  to 
service  of  the  new  petition  ^  and  to  delay  for  preparation  of  his  defense. 
7  N.  S.  645,  Ursnline  Nuns  vs.  Depassan. 

The  case  of  DeBuys  vs.  MoUiere,  2  N.  S.  626,  quoted  by  plaintiffs, 
does  not  bear  them  out ;  the  amendment  allowed  in  that  case  was  to 
permit  the  insertion  of  the  given  names  of  the  plaintiff.  In  the  lan- 
guage of  that  decision :  *^  The  names  of  the  persons  colnposing  the  firm 
did  not  in  any  respect  change  the  issue.'^ 

The  case  of  McCubbin  vs.  Hastings,  27  A.  713,  presents  an  instance 
where  this  Court  justified  an  amendment,  after  the  low^er  court  had 
maintained  a  peremptory  exception,  and  seems  to  support  plaintift^' 
theory ;  but  we  are  reluctantly  compelled  to  differ  with  our  learned 
brothers  of  that  bench  in  this  ruling,  which  we  consider  as  erroneous, 
even  when  coupled  with  the  statement  that  ^^  amendments  are  always 
allowed  at  the  diBcretion  of  the '  court."  The  stringent  nilfed  of  the^ 
Code  of  Practice  are  incompatible  with  such  a  constmetion.  C.  P.  ii4S* 
M5',  22  A.  351,  534. 

We  note  the  suggestion  of  plaintiffs,  that  the  judgment  be  amende 
so  as  t>o  make  it  one  of  non-suit.    The  judgment  being  one  of  dismissal' 
on  exception,  abjudicates  nothing  on  the  merits,  and  does  not  debar 
plaintiffs  of  the  right  of  filing  another  action  for  the  same  relief. 

Let  the  judgment  appealed  from  be  affirmed  with  costs. 


84    SMI 

84  im  No.  8453. 

110  mo< 

34    326l  Succession  of  Josephine  Trosclair. 

123    m 

— The  father  and  natural  tator  of  a  minor  child  having  for  several  years  cultivatea  a  plantation 

which  wae  the  common  property  of  himself  and  ward^  will  he  chafed  with  the  yearly  rent 
of  an  undivided  half  of  the  plantation,  and  legal  interest  on  aaid  rent.  It  cannot  be  heM 
that  the  cultivation  of  the  property  was  for  the  common  use  and  benefit  of  the  tutor  and 
minor  child,  and  that  the  latter  should  be  charged  with  the  losses  of  sach  cultivation. 
Art.  1100  C-  C,  which  infiiois  penalties  on  parties  who  take  unauthorized  possession  of  vacant 
esti^es,  does  not  apply  to  the  snrviviiig  spouse  who  takes  possession  ot  the  cominnnit  v 
property. 

APPEAL  from  the  Twentieth  Judicial  District  Court,  Parish  of 
Lafourdie.    Knobloch,  J. 


Moore  &  BadeoAix,  for  Plaintiff  and  Appellant. 

Leww  QuUm  and  J.  8,  Ooode^  for  Opponents  and  Appellees. 
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Tbe  opinion  of  the  Court  waA  delivered  by 

Todd,  J.  Josephine  Trosclair,  wife  of  Drauzin  Triclie,  died  in  1853, 
leaving  five  ehildrea  and  a  succession,  consisting  mainly  of  an  undi- 
vided hal^  or  community  interest,  in  a  sugar  plantation  in  the  Parish 
of  Lafourche,  known  as  the  "  Laurel  Grove  Plantation." 

One  of  the  children,  Octavie  Triche,  now  Mrs.  Leonidas  Troselair, 
was  a  minor  at  the  death  of  her  mother,  and  her  father,  Drauzin  Triche, 
was  appointed  her  natural  tutor.  He  died  in  1875,  without  rendering 
an  account  of  his  tutorship.  Olympe  Triche  was  appointed  adminis- 
trator of  his  suc4;ession,  and  as  such,  filed  an  account  of  the  tutorship. 
Lai>^ne  &  Ferre,  and  other  creditors  of  Drauziu  Triche,  opposed  the 
account.  Judgment  was  rendered,  on  trial  of  the  oppositions,  in  favor 
of  Mrs.  Trosclair,  for  fifty-eight  9-100  dollars,  from  which  she  has 
appealeii. 

The  deceased  never  kept  any  books  or  accounts  relating  to  the  mat- 
ters of  the  tutorship,  and  the  account  of  tutorship  tiled  by  the  admin-, 
isti'ator  mentioned,  is  based  on  estimates  of  the  nett  proceeds  of  the 
annual  crops  made  on  the  plantation,  tlie  whole  of  which  was  cultivated, 
by  Triche,  in  Ids  own  interest,  and  where  no  evidence  existed  to  make 
such  estimates  of  the  crops.  Several  years^  rentals  of  the  plantation 
supplied  the  place  of  such  estimates.  The  conclusions  of  the  Judge  a 
quo  are  founded  on  estimates  of  the  profits  realized  from  the  planting, 
opeititions  of  the  years  comiunsing  the  term  of  the  tutorship  and  the 
minora'  shares  of  the  same.  All  of  this  is  vague  andcoi^jectural.  The 
ward,  however,  should  not  l>e  made  to  suffer  for  omissions  and  irregu- 
larities on  tlie  part  of  the  tutor.  He  incurred  certain  responsibilities 
under  the  relation  assumed  by  him,  and  to  these  he  must  be  made 
to  reapond,  and  neither  the  tutor  nor  his  creditors  can  be  permitted 
to  derive  benefit  from  his  negligences,  in  the  discharge  of  the  duties 
of  his  trust.  ' 

It  is,  however,  a  matter  of  difficulty  in  this  condition  of  things  to 
annve  at  aii^'  accurate  conclusion  in  itigard  to  the  actual  liability  of 
the  tutor,  and  even  to  adopt  a  satisfactfiry  basis,  from  which  to  pursue 
oar  inveHtigations  touching  the  state  of  his  accounts  with  his  ward. 
And  whatever  mode  may.  be  adopted,  under  tbe .  circumstances  of 
uncertainty  and  confusion  attending  the  subject,  the  result  can  only  be 
at  beat  an  approximation  of  the  true  indebtedness  or  exact  balance. 

It  ia  pretty  much  a .  similar  state  of  facts  as  existed  in  tlie  case  of 
Vance  vs.  Vance,  32  A.  188,  where  this  Court  said:  "Whether  we 
adopt  one  or  the  other  of  the  methods  suggested  for  the  calculation,  the 
result  will  be  reached.  As  the  tutor  mingled  the  administration  of 
the  minors^  estate  with  his  own,  and  manifestly  cultivated  and  used 
them  in  his  own  interest  so  that  no  fair  statement  of  the  matter  can 
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be  made,  the  proper  mode  of  calculation  is  to  charge  liim  with  the  reut 
and  hire  of  the  land,  slaves  and  movables,  and  to  cliarge  him  At  the  end 
of  each  year  with  interest  at  five  percent,  on  the  amoantof  tiiat  y&ar'» 
rent }  also,  to  charge  him  up  witli  the  various  sums  received  from 
other  sources." 

A  thorough  examination  of  the  record,  and  review  of  the  evidenoc, 
satisfies  us  tliat  the  same  plan  of  settlement  should  be  adopted  in  this 
case.  The  tutor  is  without  authority  to  blend  the  means  of  the  minor 
with  his  own,  and  use  his  estate  in  his  own  business,  with  the  expecta- 
tion that  the  minor  is  to  share  the  losses  of  the  business  and  take  his 
changes  of  the  profits.  The  law  does  not  permit  an  administration  of 
the  minor's  estate  so  precarious  and  uncertain.  The  tutor  is  authorized 
to  lease  a  plantation  of  the  minor  or  his  interest  therein,  C.  C.  346,  and 
if,  instead  of  doing  so,  he  chooses  \o  cultivate  it  himself  and  for  his  own 
advantage,  he  should  be  compelled  to  pay  the  same  rate  of  rental 
himself  at  which  it  could  have  been  leased.  And,  under  the  circum- 
stances of  this  case,  there  is  no  other  way  by  which  anything  like  a 
just  settlement  of  the  matter  can  be  made.  If  we  depuii;  from  this,  all 
becomes  conjecture,  involving  uncertainty  and  confusion.  And  whilst 
a  settlement,  based  on  the  rentals  of  the  property,  may  fail  to  do  justice 
between  the  parties,  under  the  facts  presented,  no  more  reasonable  or 
just  mode  is  open  to  us. 

The  Judge  a  quo  estimated  the  rental  of  the  entitle  plantation  at 
$3,000  per  annum,  and  the  most  positive  testimony  of  at  least  one 
witness,  fixed  it  at  $4,000 ',  we  are  inclined,  from  a  consideration  of  al) 
evidence  bearing  on  this  point,  to  adhere  to  the  Judge's  estimate.  The 
tutor  must  be  charged  with  the  rents  of  the  property  from  the  time  hiR 
usufruct  ceased  at  his  second  marriage  in  1864,  and  charging  him  with 
the  rent«  from  that  time  up  to,  and  including  the  year  he  died,  (1875) 
and  with  certain  movable  property  upon  the  inventory,  we  make  up 
the  following  settlement : 

ASSETS. 

Item  J— Rent  of  Laurel  Grove  Plantation  from  1864  to 
1875,  both  years  inclusive,  say  12  years,  at  $3,000  per 
annum $36,000  00 

Item       II— 5  per  cent,  interest  on  rent  of  1864,  from  Jan.  1, 

1865,  to  June  28th,  1881,  (date  of  filing  account)  say 

16  years,  5  months  and  27  days I,8il2  6H 

Item     III— 6  per  cent,  interest  on  rent  of  1865,  ii*om  Jan.  I, 

1866,  to  same  date,  say  15  years,  5  months,  27  days. . .     1,780  18 
Item^     IV— ^  per  cent,  iuterest  on  rent  of  1866,  from  Jan.  1, 

1867,  to  same  date,  say  14  years,  5  months,  27  days. . .     1,667  61^ 
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Ttnn        F— 5  per  cent,  interest  on  rent  of  1867,  from  Jan.  1, 

1868,  to  same  date,  say  13  years,  5  months,  27  days. . .     1,555  18 
Item      VI — 5  per  cent,  interest  <m  rent  of  1868,  from  Jan.  1, 

-1809,  to  same  date,  say  12  years,  5  months,  27  days. . .     1,442  ^ 
Item    VII — 5  per  cent,  interest  on  rent  of  1869,  from  Jan.  1, 
^        1870,  to  same  date,  say  11  years,  5  months,  27  days. . .     1,330  18 
Item  VIII— h  per  cent,  interest  on  reitt  of  1870,  from  Jan.  1, 

1871,  to  same  date,  say  10  years,  5  months,  27  days. . .     1,225  18 
Item      IX — 5  per  cent,  interest  on  rent  of  1871,  from  Jan.  1, 

1872,  to  same  date,  say  9  years,  5  months,  27  days 1,112  68 

Item        X— 5  per  cent,  interest  on  rent  of  1872,  from  Jan.  1, 

1873,  to  same  dat«,  say  8  years,  5  months,  27  days 1,000  18 

Item      XI — 5  per  cent,  interest  on  rent  of  1873,  from  Jan.  1, 

1874,  to  same  date,  say  7  years,  5  months,  27  days 887  68 

Item    XII— 5  per  cent,  interest  on  rent  of  1874,  from  Jan.  1, 

1875,  to  same  date,  say  6  years. '5  months,' 27  days 775  18 

Item  XIII— 5  jier  cent,  interest  on  rent  of  1875;  from  Jan.  1, 

1876,  to  same  date,  say  5  years,  5  months,  27  days 625  18 

Item  XIV — Movables  (exclusive  of  mules  and  farming  uten- 
sils) to  be  found  in  Inventory  "A,"  (Record,  p.  41) 532  50 

Total  assets $51,827  16 

Of  this  tiie  ward,  Mrs.  Trosclair^  is  entited  to  1-5  of  1-2,  or 

say  1-10  of  whole $5,182  71 

LIABILITIES. 

lUm    J^Board,  tuition,  etc.,  of  the  minor,  as  per 

admission $1,956  00 

Hem  JJ— Cost8  of  filing  account,  et« 75  00     2,031  00 

Balance  due  ward $3,151  71 

Less  1-10  of  the  Badeaux  Judgment,  $13,904.24,  (community 

debt) 1,390  42 

Net  balance  due $1,761  29 

On  this  balance,  legal  interest  must  be  allowed  from  date  of  the  filing 
of  the  account^  28th  of  June,  1881 ,  and  for  the  amount  of  the  same  a 
legal  mortgage  must  be  recognized  on  the  immovables  of  the  estate  of 
tutor.  This  mortgage  was  not  allowed  by  the  Judge  a  ijuOy  and  its 
recognition  is  strenuously  opix»sed  by  tlie  opponents'  counsel,  on  the 
ground  of  an  alleged  insufficient  registry  to  preserve  the  mortgage. 
The  evidence  of  the  mortgage,  seasonably  recorded,  consists  of  a 
certificate  of  the  clerk  of  the  proper  court,  which  declares  or  certifies  in 
«»llect  tiiat  the  inventory  and  supplemental  inventory  of  the  succession 
of  Mrs.  Josephine  Trosclair,  on  file  in  his  ofiice,  shows  an  amount  of 
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$9,058.35,  coming  to  Marie  Ootavie  Triche,  bom  of  the  marriage  of  eaid 
Josephine  Trosclair  and  Draiuin  Tnche.  This  is  virtually  an  abstract 
of  the  inventory,  and  shows  a  substantial  compliance  with  the  law  on 
tlie  subject  of  such  registry,  and  this  view  of  the  matter  is  sustained  by 
the  ruling  in  case  of  Donnell  vs.  Grant,  24  A.  189;  C.  C.  3351. 

In  our  above  statement  of  tlie  tutorship  account,  it  will  appear  thai; 
we  have  charged  Mrs.  Trosclair  with  her  proportion  of  the  community 
debt,  being  the  Badeaux  judgment.  This  charge  is  resisted  on  the 
ground  that  Triche,  the  tutor,  had  assumed  the  payment  of  the  com- 
munity debts. 

It  is  true,  that  in  the  purchase  from  the  major  heirs  of  their  interest 
in  the  community'  property,  he  assumed  payment  of  the  community" 
debts,  as  part  of  the  consideration  of  the  sale,  but  he  never  acquired 
tlie  intei'est  of  the  minor  heir,  which  she  still  retains,  and  that  interest 
remained  burdened  with  the  proportion  of  the  debts  and  must  be 
charged  to  her  in  tliis  settlement. 

Nor  have  we  discussed  the  several  exceptions  filed  by  the  opponents^ 
for  the  reason  that  from  the  silence  of  the  counsel  of  opponents  in  their 
argument  before  this  Court  respecting  them,  we  consider  them 
abandoned. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  amended,  by  increasing  the  balance  in  favor  of  Mrs. 
Leonidas  Trosclair,  as  found  by  the  Court  below,  to  one  thousand  seven 
hundred  and  sixty -one  29-100  dollars,  which  the  succession  of  Drauzin 
Triche,  deceased,  is  condemned  to  pay  her,  with  five  per  cent,  interest 
thereon,  from  the  28th  June,  1881,  and  for  said  sum  and  interest,  a  legal 
mortgage  be,  and  the  same  is  recognized  against  the  immovables  of 
said  succession,  to  date  and  take  effect  from  the  beginni:)  j  of  the  tutor- 
ship, 6th  December,  1866,  and  that  opponents  pay  costs  of  this  apx>eal. 


On  Application  for  Rehearing. 

Bermudez,  C.  J.  The  complaint  lacks  merit  that  Mrs.  Leonidas 
Trosclair  should  not  contribute  to  the  pa^'raent  of  the  debt  due  Tele- 
maque  Badeaux,  for  the  reason  that  Triche,  having  illegally  taken 
possession  of  his  wife's  succession,  is  chargeable  with  all  tlie  debts  of 
the  estate,  and  eventually  in  damages. 

Article  1100,  R.  C.  C,  had  not  escaped  our  att-entiou.  The  penalties 
which  it  inflicts  are  directed  agtunst  the  trespassers  who  take  posses- 
sion of  vacant  estates  without  authority,  and  who  are,  besides,  subject 
to  criminal  prosecution.    R.  S.  9685 ;  30  A.  949. 

The  provisions  of  that  Article  are  to  be  strictly  constnied,  and  cannot 
be  extended  to  the  case  of  the  taking  of  possession  by  a  husband  and 
father;  of  the  estate  of  his  deceased  wife  accruing  to  his  minor  issue, 
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composed  of  the  residuary  interest  in  the  partnership  of  acquets  and 
gains. 

Besides,  whatever  might  be  the  liability  of  such  a  trespasser,  to 
creditors  or  heirs,  it  surely  cannot  relieve  the  heirs  who  have  accepted 
the  succession,  and  who  thereby  have  become  bound  inmpra  in  favor 
of  the  creditors,  as  is  the  case  in  the  present  instance: 

The  assumption  of  Triche,  in  favor  of  the  other  heirs,  at  the  time  he 
purchased  their  interest,  to  pay  the  debts  of  the  community  as  part  of 
the  consideration  of  the  sale,  did  not  enure  to  Mrs.  Leonidas  Trosclair, 
who,  being  a  minor,  was  not  a  party  to  the  contract,  and  who  now 
claims  fully  her  inheritance. 

We  have  visited  upon  the  delinquent  the  utmost  responsibility 
which  could  l)e  saddled  upon  him,  and  do  not  feel  authorized  to  make 
the  deduction  asked  in  the  shape  of  an  exoneration  from  liability. 

Rehearing  refused. 


No.  8516. 
James  0.  Poole  vs.  W.  B.  Cook,  Sheriff,  et  als. 

The  plaintiff  in  this  case  is  not  entitled  to  an  urban  homestead,  nnder  the  Conatitntion  of  1879, 
against  the  ezeeation  of  a  Judgment  rendered  in  f*Tvr  of  his  creditor,  and  against  him,  in 
the  year  1877. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  Pariah  of 
St.  Tammany.    Duncan,  Judge  ad  hoc. 


Jos^h  A,  B^id,  for  Defendants  and  Appellees : 

1.  Snral  property,  and  not  urban,  is  exempt  from  seizure  under  Article  645,  Code  of  Practice. 
Fanners  alone  are  entiUed  to  the  exemption  Cruly's  case,  35  An.  219;  96  An.  645 ; 
28  An.  575. 

2.  Whilst  the  Constitution  of  1879  did  not  repeal  or  afiect  rights  existing  at  the  time  of  its 
adoption,  registry  was  necessaiy  to  perpetuate  the  light.  Arts.  219  and  220,  Constitution 
of  1879 

3.  The  conditions  of  the  exemption  are :  (1)  a  hofia  fide  ownerehip ;  (2)  ihildi^n  or  some  one 
dependent  upon  him  for  suppoit;  (3)  the  wife  owning  no  property  worth  over  $1000 — 
when  either  or  all  of  these  conditions  fail,  then  the  right  ceases.  BaHione  cettante  eettat 
ip$a  lex.    C  P.  645. 

4.  When  the  title  of  real  property  remains  in  the  name  of  the  vendor,  and  there  is  a  necessity 
for  legal  process,  by  a  pursuing  creditor  to  unmask  a  title  covered  up  with  a  view  of 
defeating  his  creditor,  it  cannot  be  oonsidered  as  such  bonafid^  title  as  would  be  necessary 
to  maintain  the  homestead  claim.    32  An.  983. 

5.  Cnder  the  facta,  no  damages  can  be  awarded  to  plaintiff,  even  if  this  ix^unctioii  is 
perpetuated. 

Plaintiff  not  represented  in  this  case. 


^J33  SUPREME  COURT  OF  LOUISIANA, 

Poole  vs.  Cook  et  «U. 

Tbe  opinion  of  the  Court  was  delivered  by 

PooHi^:,  J.  Plaintiff  enjoined  the  execution  of  a  judgment  against 
him  in  favt)i'  of  John  Chaffe  &  Sous,  on  the  gronndB  that  the  property 
seized  is  exempt  from  seizure  as  his  homestead,  under  the  proTisions 
of  Art.  Wo  of  the  Code  of  Practice. 

The  answer  is  a  general  denial,  coupled  with  a  prayer  for  damages, 
and  this  api>eal  is  taken  from  a  judgment  in  favor  of  plaintiff. 

Among  other  obstacles  thrown  in  plaintiff *s  way,  to  retain  aa  a 
home8t<ead  the  property  seized,  it  is  contended  that  the  property  is  au 
urban  estate,  and  as  such,  not  subject  to  the  operation  of  the  homestead 
Act  of  1865. 

It  is  obvious  that  plaintiff's  claim  to  a  homestead  in  this  case  mnst 
be  tested  under  the  provisions  of  the  homestead  law  of  1865,  and  not 
under  the  provisions  of  the  pi'esent  Constitution  on  the  subject  of  home- 
steads and  exemptions,  for  the  plain  reason  that  the  judgment  in 
execution  was  concluded  in  1877,  and  that  homestead  law  cannot  affect 
contracts  or  obligations  entered  into  anterior  to  the  passage  of  such 
laws.    Mills  vs.  Sheriff,  25  A.  396 ;  Roupe  vs.  Carradine,  20  A.  244. 

Any  difficulty  which  might  be  suggest-ed  on  this  question,  has  been 
fully  met  and.  overcome  by  the  following  provision  in  Art.  220,  of  tbe 
present  Constitution,  which  stipulates  that,  ^^  Rights  to  homesteads  or 
exemptions,  under  laws  or  contracts,  or  for  debts  existing  at  the  time  of 
the  adoption  of  this  Constitution,  shall  not  be  impaired,  repealed- or 
affected  by  any  provision  of  this  Constitution,  or  any  laws  passed  in 
pursuance  thei'eof.*' 

This  language  has  already  received  judicial  interpretation,  and  was 
held  to  mean  that  parties  claiming  homesteads  or  exemptions  against 
the  enforcement  of  contracts  or  obligations  entered  into  prior  to  tbe 
adoption  of  the  present  Constitution,  must  litigate  their  lights  under 
the  homestead  law  of  1865.    Gilmer  vs.  O'Neal,  32  A.  982. 

This  construction  could  not  be  resisted  by  plaintiff,  who  does  not 
even  allege,  and  much  leas  prove,  a  registry  of  his  homestead  claim,  as 
required  by  the  Constitution  of  1879,  and  the  homestead  Act  of  1880,  a 
state  of  facts  which  would  be  absolutely  fatal  to  his  pretensions  to  a 
homestead,  under  those  laws. 

Now,  the  most  distinguishing  feature  between  the  homestead  law  of 
1865,  and  that  provided  for  in  the  Constitution  of  1879,  is  that  tbe 
former  law  applied  only  to  rural  estates,  and  not  to  urban  property,  and 
that  the  Constitution  of  1879,  extends  the  benefit  of  homestead  exemp- 
tions to  both  rural  and  urban  estates. 

The  property  claimed  as  a  homestead  in  this  case,  is  described  in 
plaintiff's  petition  as :  ''A  tract  of  land  situated  in  Square  No.  TwOt 
*    *    *    town  of  Covington,  (an  incorporated  town)  commencing  at 
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the  corner  of  Vermont  mid  Rutland  streets,  etc^  measuring  ISOfeet,  by 
120  ft^et^  and  containing  lot«  5,  6  and  7  of  said  square,  •  •  •  together 
with  all  the  buildings  and  improvements  thereon.*" 

Hence,  under  plaintiff  ^s  own  sworn  allegations,  it  is  absolutely 
4*ertain  that  lie  claiuis  herein,  as  his  homestead,  a  piece  of  town  or 
urban  property. 

Under  repeated  adjudications  of  this  Court,  the  question  that  such 
liiHiiierty  is  not  exempt  as  a  homestead,  under  the  law  of  1865,  has 
long  since  been  removed  beyond  the  domain  of  discussion,  and  is 
iiettled  adversely  to  plaintiff  in  this  case.  25  A.  219,  Crilly  vs.  Sheriff, 
et  al. ;  26  A.  645^  Hargix>ve  vs.  Floumoy  j  28  A.  575,  Roberts  vs.  Gordy ; 
'M  A.  a75,  Singletary  vs.  Singletarj-. 

Our  conclusion  is  that  plaintiff,  has  utterly  failed  to  make  out  a 
rase  in  his  claim  for  a  homestead  exemption,  and  that  the  judgment  of 
the  lower  court  is  enoneous. 

As  the  record  contains  no  evidence  on  the  question  of  the  damages 
I'luimed  by  defendants,  we  can  allow  none,  and  shall  reserve  their  rights 
to  demand  damages  in  a  separate  action. 

It  is  thei-efore  ordered,  that  the  judgment  appealed  fi'om  be  annulled, 
avoided  and  reversed,  and  it  is  now  ordered,  acyudged  and  decreed, 
that  plaintiff's  injunction  be  dissolved,  and  his  action  dismissed  at  his 
I'osts  in  both  Courts,  and  that  the  right  of  defendants  to  sue  for  dam- 
ages, on  account  of  the  ii\junction  herein,  be  reserved  to  them. 


No.  8543. 
B.  T.  YouNO  vs.  J.  J.  BRti>oss. 

Tktt  geaenl  denial  and  special  defenaeis  Mt  up  by  defendant,  are  not  Inooulttent,  and, 

tikarefom,  arideBOB  vaa  pivperly  admitted  in  anpport  ttiereof.     Affirnlng  rule  in  S9  An 

134. 
The  1ow«r  conit  alao  eorneotly  received  evidence  of  tlie  aManlt  and  battery  oommittad  by 

plaintiff  open  defendant,  an  part  of  tbe  rei  getUs  of  a  qaarrel  between  tbe  partiLea,  daring 

vbleb  tbe  opprabriona  eptrbets  complained  of  by  plaintiff,  were  used  by  defendant 
A  JaroT  cannot  be  aalced  on  bi«  voir  dire,  **  wbetber  or  not  he  had  any  biaa  or  pn^ndloe 

agalkftt  anUa  of  tbla  aort,"  (which  is  an  action  for  dama|^  on  account  of  slander.) 
This  Conrt,  in  tbe  opinion,  reprovea  tbe  nature  of  such  a  suit,  which  is  that  of  a  strong  and 

young  man,  the  son-in-law  of  defendant,  who,  after  crnell}'  beating  Us  IMher-in-law, 

elaSms  910,0011  damafss  against  hiui  fur  libel. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  Parish  of  St. 
Helena.    Kernan,  J. 


J.  M,  TTn^^f  and  Ww,  Ihuimn,  for  Plaintiff  and  Appellant: 

Mallcioos  slander  will  be  punished  by  damages.    17  A.  04. 

ICalieious  slander  will  be  punished  by  damages  commensurate  with  the  chanefeer  i^  the 
Umg nag*  nsad.    19  A.  39*4. 


rm  SUPREME  COURT  OP  LOUISIANA,      ' 

Toung  ra.  Biidge«. 

It  is  not  iDcamtient  on  the  plalntiflrto  show  malice,  which  the  law  impliea,  on  the  piul  of  the 

publisher,  nor  to  prore  Injury  if  tbo  eharxes  are  falte.    35  A.  170. 
The  law  implies  malice,  if  the  fiUae  accusation  be  published  in  a  newspaper.    97  A.  219. 
In  nn  action  of  libel,  proof  of  damages  Is  not  necessary  to  recoi^er.    3  A.  C9;  11  A.  3M; 

25A.I74. 
Defendant  is  not  allowed  to  plead  the  general  iwae  and  JnstiftaitioD,  but  must  elect  and  res4 

his  defense  solely  on  one  plea  or  the  other.    38  A.  938,  813. 
The  trial  of  a  case  does  not  begin  nntil  after  the  pleadings  have  been  rend. 
Facts  and  circumstances  ocenrring  subseqnent  to  the  allegeil  blander,  cannot  be  admitted  in 

evidence,  either  to  exculpate,  or  Justify,  nor  to  mitigate  damages. 
It  is  for  the  Supreme  Court  to  ascertain  whether  the  jnry  has  rendered  a  proper  Tordict,  and 

if  not,  to  render  such  judgment  as  they  should  bare  done.     S6  A.  313 ;  19  A.  74 ;  37  A. 

713}  39  A.  394. 

Chas,  E,  Lea  and  E.  F,  BusseU,  for  Defendant  and  Appellee  : 

1.  In  actions  of  slander  the  words  used  most  be  eonfeidered  in  their  popular  sense  and  In 
relation  to  the  idea  oonvej^ed.    3  L  yn :  99  A.  134. 

3.  Though  slanderons  words  be  used,  if  uttered  fn  an  interchange  of  epithets  and  mutual  vi- 
tuperation, a  verdict  Ibr  defendant  will  be  Justifled.    9  A.  358. 

3.  When  both  parties  are  in  faalt  plaintiif  cannot  recover.  10  A.  S57.  XvUMt  wmmaiuim 
eaperepeUst  de  injttria  tuApropria, 

4.  When  a  party,  in  a  moment  of  anger  and  irritation,  calls  another  a  rogue.  In  reference  t» 
his  miwillingness  to  settle  a  debt,  and  no  ii^fury  results  from  such  transient  ezpreeaion  oC 
angry  feeling;  such  a  case  of  defamation  is  not  aotionabler  and  ^IntiflT  cannot  lecorer.  15 
A.  48. 

5.  The  verdict  of  a  jury,  in  a  question  of  damages,  will  not  be  disturbed  unless  manifestly 
erroneous.    10  A .  6S9  ;  38  A.  94  ;  30  A.  936. 


The  opinion  of  the  Court  was  delivered  by 

Poch:^^  J.  In  an  action  for  defamation  of  character,  plaintiff  has 
taken  this  appeal  from  a  verdict  of  the  jury  rejecting  his  demand  for 
ten  thousand  dollars,  damages  claimed  of  the  'defendant,  whom  he 
charges  to  have  called  him  a  ^'  thieving  puppy  and  villain.'' 

The  defense  is  a  general  denial,  followed  by  a  special  averment, 
alleging  in  substance  that  the  language  complained  of  was  used 
without  malice,  in  a  moment  of  irritation,  brought  about  by  the 
attempt  of  plaintiff  to  defeat  the  defendant  in  the  collection  of  a  just 
debt;  which  resulted  in  an  angry  altercation,  during  which  the  defend- 
ant, a  man  of  more  than  sixty  years  of  age,  weak  and  feeble  in  body, 
was  cruelly  beaten  by  plaintiff,  his  son-in-law,  a  man  of  the  age  of  J^5, 
of  great  bodily  strength  and  vigor. 

Our  attention  is  called  to  numerous  bills  of  exception  taken  by 
plaintiff  to  adverse  rulings  of  the  District  Judge,  and  we  shall  proceed 
to  dispose  of  a  few  of  his  bills  which  present  grounds  apparently 
serious. 

He  moved  that  defendant  be  ordered  to  elect  between  his  general 
denial  and  his  special  pleas,  which  he  considei*ed  as  inconsistent^  and 
be  vehemently  complains  of  the  refusal  of  the  Judge  to  thus  order. 

The  general  denial  specially  excepted  such  allegations,  as  were  sub* 
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Aequently  admitted,  aud  must  be  considered  as  denying  the  allegations 
of  malice  and  a  Avanton  desire  to  injure  plaintiff,  by  the  words  used, 
iu  public  opinion  or  iii  the  esteem  and  consideration  of  his  friends  and 
iicqnaintances,  and  is  not  in  the  least  inconsistent  with  the  special  plea 
which  specifies  other  reasons  iu  bar  of  plaintiff's  right  of  recovery. 

In  the  case  of  Hawkius  vs.  New  Orleans  Printing  and  Publishing 
Company,  21)  A.  134,  identical  pleaa  were  met  witli  similar  objections, 
Hud  were  held  by  the  Court  as  peifectly  consistent  and  easily  reconcil- 
able. These  considerations  dispose  of  plaintiff's  objections  to  the 
introduction  of  any  testimony  by  defendant,  in  support  of  either  of 
his  pleas ;  on  the  ground  that  the  general  issue  had  been  waived  by  the 
special  defenses,  and  that  the  latter  had  not  been  set  forth  with 
sufficient  certainty. 

The  District  Judge  was  equally  correct  in  his  ruling,  by  which  he 
overruled  plaintiff's  objections  to  proof  of  the  assault  and  battery 
committed  on  the  defendant  by  plaintiff  It  was  part  of  the  res  gesta, 
and  showed  that  the  whole  subject  matter  w^as  a  personal  quarrel, 
during  which  opprobrious  epithets  were  mutually  indulged  in,  and 
where  angry  passions  culminated  in  an  encounter  in  which  the  weaker 
party  was  severely  punished  by  his  fierce  and  more  powerful  adver- 
sary, who,  in  addition  to  a  vengeance  sounding  in  well  inflicted  blows, 
seeks  to  satiate  his  thirst  for  revenge  by  pecuniary  solace  to  his  injured 
feelings  and  his  wounded  honor. 

While  the  jury  was  being  empanelled,  plaintiff  asked  of  a  juror,  on 
his  wir  dire,  "  whether  or  not  he  had  any  bias  or  prejudice  against 
suits  of  this  kind,"  to  which  the  juror  naturally  answered  that  he  had. 
The  question  Imving  been  overniled  by  the  court,  plaintiff  retained  a 
bill  of  exceptions.  The  question  was  properly  rejected  as  impertinent, 
and  not  calculated  to  test  the  juror's  impartiality  between  the  parties 
to  the  suit.  A  juror's  distaste  for  a  suit  for  slander,  growing  oui 
of  a  pnvate  quarrel  l>etween  parties  so  closely-  connected  by  marriage, 
proves  that  he  possesses  a  proper  sense  of  delicacy  and  an  appreciation 
for  substautiivl  justice,  which  contribute  to  his  fitness,  instead  of  showing 
his  disqualification,  to  sit  as  a  juror  in  the  administration  of  justice. 

The  other  bills  reserved  by  plaintiff,  and  some  by  defendant,  are  not 
sufficiently  serious  to  require  discussion  at  our  hands. 

On  the  merits  of  the  case,  we  find  no  reasons  to  justify  our  interfer- 
ence with  the  finding  of  the  jury,  whose  verdicts  in  such  cases  are 
never  disturbed  by  the  appellate  tribunals,  unless  glaringly  unjust  or 
manifestly  erroneous. 

We  have  read  with  interest,  and  heai-tily  endorse  the  very  able, 
exhaustive  and  impartial  charge  of  the  Judge,  who  correctly  expounded 
the  law  governing  such  cases,  to  the  jury. 
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The  voluminous  testimony,  wliicb  we  have  read  and  maturely  roii- 
sidei^d,  presents  in  substance  the  following  case : 

Plaintiff,  who  was  the  son-in-law  of  the  defendant,  had  been  gnidu- 
ally  estranged  from  his  father-in-law  since  the  latter's  second  marriage, 
and  had  had  several  unpleasant  difficulties  witb  him  on  buKin«'KK 
matters. 

On  the  9th  of  June,  1880,  they  accidentally  met  on  the  road,  in  tht^ 
presence  of  several  neighbors,  and  began  t<i  discuss  a  difficulty  of 
recent  origin  between  them,  in  the  course  of  which  they  both  became 
jmgry  and  abusive  of  each  other,  and  during  which  the  words  complained 
of  were  used  by  the  defendant,  for  which  he  was  then  and  thire 
severely  beaten  and  chastised  by  his  muscular  son-in-law.  We,  theri*- 
fore,  conclude,  that  under  such  a  state  of  fact«,  the  jury,  wonder- 
ing, like  ourselves,  how  mich  a  case  ever  found  its  way  in  tlie 
courts  of  the  country,  especially  at  this  stage  of  our  jurisprudence, 
returned  a  verdict  which  has  made  a  correct  application  of  our  well 
established  jurispnidence  in  such  erases,  as  illustrated  in  numerous 
decisions,  among  which  the  following  are  strikingly  in  point:  2  L.  577, 
Trimble  vs.  Moore ;  8  A.  130,  Gielbert  vs.  Palmer ;  9  A.  358,  Puldo  vs. 
Caldwell ;  10  A.  557,  King  vs.  Ballard  j  15  A.  48,  Arieta  vs.  Arieta. 

We  cannot  refrain  from  an  expression  of  our  regret  at  tbe  a]»i>ear- 
ance  of  such  a  cause  on  our  docket,  which  teems  with  cases  involving 
important  and  scientific  questions  of  law,  the  decision  of  which  will 
settle  rights  of  vast  magnitude,  and  will  contribute  to  settle  points  of 
great  interest  in  our  jurisprudence.  Like  our  learned  brothers,  in  dis- 
posing of  thp  case  reported  in  9  A.  358,  we  think  that  "  it  is  not  fit  that 
such  cases  as  this  record  presents  should  be  brought  before  the  courts. 
Better  far  would  it  have  been  for  the  credit  of  the  parties  and  the  cause 
of  justice,  if  the  matters  disclosed  had  been  permitted  to  remain  only 
in  the  knowledge  of  the  by-standers,  than  to  have  blazoned  them  on 
the  records  of  the  tribunals." 

In  the  interest  of  society  and  of  peace  in  the  St^te,  we  indulge  the 
hope  that  our  learned  brothers  of  the  law  profession  will  lend  their 
influence  to  the  suppression  of  such  litigation. 

The  judgment  appealed  from  is  affirmed  at  appellant's  cost*. 
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No.  8517. 

Ben  Gerson  &  Son  vs.  A.  O.  Gayle.    Wheeler  &  Pierson, 

Intervenors. 

The  Tight  of  dofendant  to  bis  hoine>tefld  existed  prior  to  the  Constitation  of  1679,  under  the 
Uw  of  1865,  aud  was  not  impaired  or  affected  by  the  provisions  of  the  former,  except  as  to 
the  necessity  of  recording  bis  claim  to  such  homestead  under  the  requirements  of  the 
subsequent  legiidaUon,  with  wliich  he  complied. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  Pariah  of  Pointe 
Coupee.     Yoistf  J.  « 


ffewes  &  Parl^mge,  for  Plaintiffs  and  Appellants : 

1.  Persons  who  had  not  acquired  homestead  exemption  rights  at  the  time  the  present  Con- 
stitution was  promulgated,  can  only  acquire  and  claim  sach  lights  under  that  C4»n8titutiou 
and  the  statutes  passed  in  parsaancc  thereof.  Const.  Arts.  S19,  220,  SSI,  SSS;  Act  of 
April  10  18^0,  page  140. 

9.  The  homestead  act  of  1865,  and  all  other  laws  on  that  subject,  were  abrogated  by  the  Con- 
stitution, and  are  without  effect.,  except  as  to  such  rights  which  were  actually  acquired 
under  those  hiws  prior  to  the  final  promulgation  ef  the  ConsUtution.    lb. 

3.  The  Constitution,  and  the  legislation  provlde<T  for  by  it,  created  a  new  law  respecting  * 
such  exemptions,  which  can  have  no  effect  upon,  or  application  to  contracts  made  ante- 
rior to  its  passage.    30  An  1315. 

W,  W.  LeaJi€j  for  Defendant  and  Appellee : 

Appeal  bond  must  mention  the  title  of  the  suit,  or  appeal  will  be  dismissed.    32  A.  525. 
Homestead  rights  were  acquired  under  the  CouAtitution  of  1879,  from  and  after  January  l»t^ 

IStn,  and  snch  rights  are  not  affected  by  ordinary  debts,  created  prior  to  the  Ist  January, 

1880.    Const.  Arta.  219,  S20. 
If  Ariidea  219,  220,  did  not  take  effect  until  th«>  pasaage  of  Act  114,  April  lOtb,  1880,  then  tha 

homeetead  act  of  1865  continued  in  forc«  nntU  that  date. 

Fcurrar  d:  Montgomery^  for  Intervenors  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  The  piaintifi's,  Ben  Gerson-  &  Sou,  arc  judgment  creditors 
of  the  defendant,  A.  C.  Gayle,  by  virtue  of  a  judgment  in  their  favor, 
rendered  by  the  District  Court  of  Point  Coupee  Parish,  on  6t-h  of  Sep- 
tember, 1880,  based  on  a  contract  of  indebtedness,  of  25th  March,  1879, 
which  judgment  was  duly  recorded  on  the  8th  of  September,  1880. 
They  iustituti'd  tlii«  suit  for  the  purpose  of  haviug  it  decreed  that  cer- 
tain property  of  defendant,  which  tliey  allege,  is  attected  by  and  subject 
to  their  judicial  mortgage,  is  not  exempt  from  seizure  aud  «ale  as  the 
homestead  of  defendant,  but  that  it  is  subject  to  said  Judgment  and 
mortgage^  aud  pray  in  ji^  for  an  order  authorizing  its  seizure  and  sale 
under  execution  on  their  judgiuent.  Wheeler  aud  Pierson,  judgment 
creditors  of  Gayle,  their  judgment  being  founded  on  contnvcts  of  indebt- 
edness made  in  the  year  1877,  and  said  judgment  having  been  duly 
recorded  on  the  20th  of  April,  1880,  anterior  to  the  registry  of  the 

43 
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judgment  of  Gerson  &  Son,  intervened  iu  this  suit,  adopting  the  alle- 
gations of  Grerson  &  Son,  contained  in  their  petition,  and  tlieir  prayer 
to  subject  the  property  to  the  judicial  mortgages,  and  praying  that 
interveiiors'  judgment  and  mortgage  be  decreed,  by  reason  of  its  prior 
registry,  to  have  precedence  over  that  of  Gerson  &  Son,  as  against 
defendant,  Gayle. 

Defendant  filed  an  exception  of  no  cause  of  action,  which  was  over- 
ruled, and  in  his  answer  he  denied  that  the  property  is  worth  two 
thousand  dollars,  and  alleges  that  he  had  made  a  registry  of  his  home- 
stead before  plaintiff  had  acquired  any  rights  or  mortgage  against  his 
property. 

The  facts,  as  shown  by  the  i*ecord,  are  these : 

The  defendant,  Gayle,  acquired  the  property  on  the  6th  of  January, 
1880,  and  has  since  continued  to  occupy  it  as  his  residence,  and  he 
has  a  wife  and  three  minor  children  dependent  on  him  for  support,  and 
his  wife  has  no  property  in  her  own  right.  Defendant  has  no  other 
property  than  that  claimed  as  a  homestead.  The  value  of  the  property 
is  $1,200.  The  debt  on  which  the  judgment  in  favor  of  Ben  Gerson  & 
Son  is  founded,  was  a  promissory  note  of  Gi^yle,  of  25th  March,  1879, 
and  the  judgment  was  duly  recorded  on  the  8th  of  September,  1880. 
The  indebtedness  to  intervenors  was  e4>ntracted  in  1877  and  1878,  and 
the  judgment  thereon  duly  recorded  on  May  10th,  1880.  Defendant's 
declaration,  which  he  claimed  as  a  homest-ead,  waa  made  on  the  10th 
of  May,  1880,  and  was  duly  recorded  on  12th  May  of  the  sanle  year. 
This  declaration  purports  to  have  been  made,  "  in  accordance  with* 
Art.  114,  of  the  10th  of  April,  1880,  meaning  and  intending  to  claim  and 
enjoy  all  the  benefits  of  said  Act,  and  it  is  therein  stated,  that  the 
appearer,''  in  no  wise  intends  to  waive  or  abandon  the  rights  and  priv- 
ileges he  had  under  the  homestead  and  exemption  law,  prior  t^  the 
Constitution  of  1879,  but,  on  the  contrary,  that  he  intends  to  preserve 
said  rights  imd  privileges. 

There  was  judgment  in  favor  of  defendant,  rejecting  the  demands 
both  of  plaintiflb  and  intervenors,  and  plaintifi's  and  intervenors  have 
appealed. 

Appellee  has  filed  in  this  Court  a  motion  to  dismiss  the  api)eals. 
The  copy  of  the  appeal  bond  which  has  been  brought  up  under  an 
order  granted  on  the  trial  of  the  appeal,  removes  the  objections  as  to 
its  insufficiency,  which  were  urged  by  appellee.  Although  not  artisti- 
cally drawn,  yet  to  our  minds  it  sufficiently  designates  the  spit  by 
reference  to  it«  number,  title  and  the  court  in  which  it  was  rendered. 
The  motion  to  dismiss  is,  therefore,  denied. 

Plaintii&  and  intervenol^s  contend : 

1.    "  That  persons  who  had  not  acquired  homestead  exemption  rights 
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at  the  time  the  present  Constitution  was  promulgated,  can  on]y  acquire 
and  claim  such  rights  under  that  Constitution  and  the  Statutes  passed 
in  pursuance  thereof/^ 

2«  '^That  the  homestead  Act  of  1865,  and  all  other  laws  on  that 
subject,  were  abrogated  by  the  Constitution  of  1879,  and  are  without 
effect,  except  as  to  such  rights  which  were  actually  acquired  under 
those  laws,  prior  to  the  final  promulgation  of  the  Constitution." 

3.  ''  That  the  Constitution  and  the  legislation  provided  for  by  it, 
created  a  new  law  respecting  such  exemptions,  which  can  have  no  effect 
upon^  or  application  to,  contracts  made  anterior  to  its  passage." 

The  property  claimed  in  this  case  as  an  exempted  homestead  was 
acquired  on  the  6th  of  January,  1880,  subsequent  to  the  promulgation 
of  the  Constitution. 

The  Articles  of  the  Constitution  on  the  subject  of  homesteads  and 
exemptions  are  219  and  220. 

Art.  219  presciibes  what  property  and  to  what  value  ^^  shall  be 
exempted  from  seizure  and  sale  by  any  process  whatever,"  and  what 
shall  be  necessary  to  give  validity  thereto,  requiring  that  to  be  valid, 
they  '^  shall  be  set  apart  and  registei'ed  as  shall  be  provided  by  law." 
Article  220  contains  the  following  provision:  ^'  Laws  shall  be  passed  as 
early  as  practicable  for  the  setting  apart,  valuation  and  registration  of 
property  claimed  as  a  homestead.  Rights  to  homesteads  or  exemptions 
under  laws  or  contracts,  or  for  debts  existing  at  the  time  of  the  adop- 
tion of  this  Constitution,  shall  not  be  impaired,  repealed  or  affected  "by 
any  provision  of  this  Constitution  or  any  laws  passed  in  pursuance 
thereof."  It  is  contended  and  urged,  therefore,  that -the  homestead 
exemption  law  of  1865,  was  repealed  by  the  Constitution  of  1879, 
except  as  to  such  rights  as  actually  existed  at  the  time  that  Constitu- 
tion went  into  effect^  and  that  the  Act  of  1865,  a  general  Statute, 
containing  provisions  repugnant  to^  and  inconsistent  with  the  new  law, 
and  as  the  new  law  "  was  clearly  intended  to  prescribe  the  only  rule 
that  should  govern  in  the  case  provided  for,  it  repeals  the  original 
Act."  The  law  required  by  Art.  220,  was  approved  April  10th,  1880, 
and  plaintiff  holds  that  there  was  no  law,  from  January'  1st,  to  April 
lOthy  1880,  under  which  defendant  could  acquire  a  homestead. 

We  cannot  concur  in  the  view  taken  by  the  learned  counsel  of  plain- 
tiff. We  think  the  defendant  falls  ui^der  the  exception  made  in  the 
Constitutional  Article.  Tlie  right  to  this  homestead  exemption  existed 
in  favor  of  defendant,  who  resided  on  the  tract  of  land,  had  a  wife  and 
children  dependent  upon  him  ibr  support,  and  fulfilled  all  the  require- 
ments necessary  to  enable  him  to  avail  himself  of  the  exemption,  under 
the  Act  of  1865.  The  Constitution  of  1879,  in  some  respects,  enlarged 
the  homestead  exemption  right  under.  Act  of  1865,  by  extending  its 
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operation  to  urbnn  as  well  as  rnral  property,  and  required  that  the 
legislature  fihould  thereafter  pa«s  a  law  for  the  setting  apart,  registra- 
tion, etc.,  of  property  claimed  as  a  homestead.  It  also  ix»qnired  that 
such  exemjitions,  to  be  valid,  shall  be  set  apart  and  registerecl,  as  shall 
be  provided  by  law  ;  and  in  connection  with  these  very  requirements, 
it  provided  that  rights  to  homesteads  or  exemptions,  under  laws  or 
contracts,  or  for  debts  existing  at  the  time  of  the  adoption  of  this  Con- 
stitution, shall  not  be  impaired,  repealed  or  affected  by  any  provision 
of  this  Constitution,  or  any  laws  passed  in  pursuance  thereof.  The 
right  to  avail  of  the  provisions  of  the  Act  of  1865,  in  onr  opinion, 
continued  under  this  clause,  and  was  only  affected  as  to  the  manner  in 
*which  it  could  be  claimed  or  asserted,  when  the  legislature,  in  obedience 
to  the  Constitutional  mandate,  enacted  the  necessary  laws  as  to  the 
registration,  etc.  The  hiatus  claimed  by  plaintiffs'  counsel  is,  to  our 
minds,  obviated  by  the  proviso  which  we  have  above  quoted. 

We  find  no  eiTor  in  the  judgment  appealed  from,  and  it  is,  therefore, 
affirmed  at  the  costs  of  the  appellants. 


No.  8532. 
Mrs.  Lucy  A,  McCutchbn  et  al.  vs.  James  B.  Askew. 

In  A  •oit  of  rerlTal  of  Jadgmeni,  the  defendant  cannot  raiae  any  defenae  abort  of  the  a^aolnte 
na]lit3'  of  the  origiosl  judgment  for  want  of  citation  or  auch  other  radical  4efi»ct. 

APPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  Madison. 
Deloney,  J. 


J.  G,  Seale,  for  Plaintiffs  and  Appellees. 

IT.  P.  Wells  and  J,  Tyson  Lane,  for  Defendant  and  Appt^lant. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  This  is  an  action  by  the  widow  and  heira  of  William 
McCutehen,  for  the  revival  of  a  judgment  rendered  in  his  favor,  and 
against  this  defendant,  on  the  20th  of  May,  1870. 

In  defense,  it  is  urged  that  during  the  pendency  of  the  onginal  suit, 
a  compromise  had  been  effected  between  McCutchen  and  Askew, 
resulting  in  a  full  settlement  of  the  promissory  note  sued  on  by  plain- 
tiflf,  who  accepted,  in  lieu  thereof,  two  other  promissory  notes ;  notwith- 
standing which  settlement,  the  judgment  now  sought  to  be  revived  was 
rendered  against  him. 

An  inspection  of  the  record  of  that  suit  discloses  the  fact  that  the 
judgment  was  rendered  contradictorily,  after  answer  filed  by  the  defend- 
ant through  counsel,  and  that  the  note  sued  on  was  filed  In  evidence. 
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NotliiDg  in  the  judgment  or  in  the  proceedings  appears  irregular  or 
informal^  or  discloses  any  defect  which  might  possibly  be  construed  as 
an  absolute  uuUit}'  of  said  judgment. 

Tlie  rule  that  in  an  action  for  revival  of  a  judgment  no  defense  short 
of  an  absolute  nullity  of  the  original  judgnieut,  for  want  of  citation  or 
other  radical  defect,  can  avail  the  defendant,  is  so  firmly  settled  in  our 
jurisprudence,  that  it  may  now  be  eonsidcred  as  elementary,  and  as 
forming  part  of  the  Statute  which  provides  for  the  prescription  of 
Judgments,  and  pointe  out  the  mode  of  reviving  the  same. 
I  The  defense,  urged  in  this  proceeding,  if  properly  substantiated, 
would  doubtless  have  proved  a  successful  bar  to  plaintiffs'  original 
demand,  and  it  may  be  the  proper  basis  for  an  action  in  nullity ;  but  in 
a  suit  for  revival,  no  matters  of  defense,  which  could  or  should  have 
been  set  up  in  the  original  suit,  can  be  entertained. 

The  object  of  such  a  proceeding  is  not  to  strengthen  oi;  improve  the 
original  judgment,  but  merely  to  screen  it  from  the  operation  of  pre- 
Bcription,  and  the  judgment  of  revival  cannot  have  the  effect  of  strip- 
ping the  defendant  of  any  means  of  attack,  by  a  direct  action,  on  said 
judgment  for  nullity. 

The  authorities  on  tliis  point  are  so  pointed  and  ample,  that  further 
comment  becomes  unnecessary.  33  A.  342,  Folger  &  Son  vs.  Slaugh- 
ter, et  aL  ;  31  A.  .*J26,  Hammett  vs.  Sprowl,  et  al.;  30  A.  1330,  Marbury  vs. 
Pace  ;  29  A.  69,  McStea  vs.  Rotchford,  Brown  &  Co. ;  23  A.  173,  Drogu 
vs.  Moreau. 

This  defense  was  properly  rejected  by  the  lower  court. 

The  judgment  appealed  from  is,  therefore,  affirmed  at  appellant's 
costs. 


No.  7222.  S4  Mil 

48    045| 

J.  J.  McDaniel  &  Co.  vs.  L.  H.  Gardner  &  Co.  and  CSTlii 

Albert  Baldwin. 

An  attacbraeDt  havlog  be<«n  wt  aside  by  the  DUtrict  Court,  and  mi  appeal  taken  fh>m  the 
jud;!ra"nf,  Ruit  wan  biotifEbt  on  the  bond  for  daniHges  whilst  the  appeal  waa  p^^ndlng.  Be- 
fendiint.  In  the  auH  for  damafces  pleaded  prematurity.  Plaintiff  waa  then  allowed  by  tile 
Uwer  eoart  to  amend  and  aver  that  since  the  institation  of  hia  salt,  the  Baprnna  Court 
has  decided  the  attachment  ease  on  appeal.    XfeM,  that  the  ruling  waa  correct. 

The  plaintitf  s  rights  in  a  suit  cannot  be  seixed  after  snbrogatlon,  in  open  conrt,  to  snch  righta 
in  favor  of  some  other  party. 

When  an  attachment  ia  dissolved  and  the  Jadgment  is  simply  one  of  Don>suit.  the  tacx  of  tbe 
dissolution  of  the  attachment  is  a  finality,  and  entitlea  defendant  to  damages  for  a  wrong- 
fully  taken  attachment. 

Though  an  attachment  is  taken  without  malice  and  under  legal  advice,  defendant  is  entitled 
to  Ilia  aetnal  daamges  if  it  is  disaolved. 
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It  is  only  for  disaolving  the  attachment  that  defendant  U  entitled  to  hia  oounael'a  fee* ;  not 
for  defending  the  caae  on  its  merite. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleaus, 
RightoVy  J. 


Mott  d  Kelly f  for  Plftintiffs  and  Appellants ; 

I.    Attacbraoit  is  a  harah  and  severe  remedy,  to  which  resort  shoold  not  be  had  except  when 

aetnally  neoesaary.    3  L.  18;  18  L.  587;  11  A.  438 ;  14  A..  898. 
S.    ▲  judgment  in  fiiTor  of  defendant  is  equivalent  to  a  decision  that  the  attachm^it  wa« 

wrongfully  obtained,  and  that  the  principal  and  surety  are  liable  on  the  bond.    Moore  vs. 

Wilhenberg,  13  A.  23 ;  Accessory  Co.  vs.  HcCerren,  ib.  S14. 

3.  A  party  whoae  property  has  been  wrongfully  attached  can  recover  the  damages  aetuAUy 
suatained,  even  when  the  action  ia  not  malkiona  or  without  probable  caoae.  Bickiuiioft 
TB.  Maynard,  90  A.  66. 

4.  Where  an  attachment  is  sued  out  in  a  suit  against  the  drawer  of  a  bill  of  exchange,  and 
neither  petition  nor  affidavit  avers  due  protest  and  notice  of  dishonor,  nor  any  fact  or  cir- 
cumstance rendering  presentation  for  acceptance  and  payment  in  due  time,  and  dne  notice 
of  dishonor  to  the  drawer,  the  petition  and  affidavit  do  not  show  probaUe  cnioa  for  thc^ 
attachment. 

5.  Where,  after  an  attachment  had  been  sued  out  and  levied  on  goods  of  the  defendant  on 
such  showing,  and  the  defendant,  notwithstanding  be  bad  been  discharged  from  liataUity 
as  drawer  of  the  draft  by  the  laches  of  the  holder,  in  not  having  had  due  proteat  made 
and  notice  of  diabfMKHr  given,  offers  to  pay  the  draft,  but  the  holden  refuse  to  receive 
payment  unless  he  also  pays  the  costs  of  the  unlawful  attachment  proceedings,  and  upon 
his  refusal  so  to  do,  persist  in  the  prosecution  of  the  attachment  suit,  their  conduct  shonkl 
be  oonaidered  evidence  of  malice,  and  should  eubject  them  to  vindictive  damagee. 

'  Kennardj  Howe  ct  Prentiss f  for  Defendants  and  Appellees  : 

A  judgment  of  non-pnit  decides  nothing.    Where  such  a  judgmeot  is  rendered,  in  an  attach- • 

meat  suit,  the  attaching  creditors  in  defense  to  a  suit  for  damages  may  show  that  the  writ 

was  legally  issued.  31  A.  367. 
Where  an  attachment  is  illegally  issued,  but  the  attaching  creditors  acted  withont  malice  and' 

had  probable  cause,  they  will  be  liable  only  for  actual  damages,  and  such  aetaal  damages. 

must  be  proved. 


TJie  opinion  of  the  Court  was  delivered  by 

ToDDy  J.    This  is  a  suit  against  the  principals  and  surety  on  an. 
attachment  bond. 

The  attachment  was  taken  out  by  L.  H.  Gardner  &,  Co.,  against  J. 
J.  McDaniel  &  Co.,  and  on  the  trial  of  the  e^usc,  judgment  was  i-en- 
dered  against  the  plaintiffs  therein  of  non-suit,  which  judgment  wati 
affirmed  by  this  Court,  on  appeal. 

Exceptions  were  filed  by  the  defendants,  and  those  requiring  noMee 
are :  1st.  That  the  suit  was  premature.  2d.  That  the  plaintiffs  were 
without  interest  to  prosecute  the  suit. 

'  This  action  on  the  attachment  bond  was  instituted  before  final  judg- 
ment in  the  Supreme  Court  of  the  cause  in  which  the  writ  issued  and 
pending  the  appeal  from  the  judgment,  of  the  District  Court,  and  the 
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defendants  excepted  that  before  the  final  determination  of  that  cause, 
iio  action  woald  lie.  Thereii[K>n,  the  plaintiffs  amended  their  petition, 
and  alleged  that  since  the  institatiou  of  this  suit,  the  Supreme 
Cyouit  had  affirmed  the  judgment  in  the  attachment  case,  thus  finally 
disposing  of  it.  The  court  below  allowed  the  amendment  and  over- 
ruled the  exception  of  prematurity,  and  we  think  the  court  Wan  correct. 
Nelson  vs.  Poole,  17  L.  200;  Warfield  vs.  Oliver,  23  A.  612. 

The  facts  connected  with  the  second  exception  are  these : 

On  the  4th  of  April,  1876,  the  plaintiffs  subrogated  R.  H.  Yale  and  C.  J. 
Nicholson  to  their  rights,  agaiuKt  the  defendants  in  this  suit,  wliich  act 
of  subrogation  was  filed  in  couit  on  the  17th  March,  1877,  and  the 
proper  order  rendered  of  same  date,  recognizing  said  subrogees  as 
plaintiffs  in  the  case. 

The  defendants,  excepting,  aveiTed  that  this  claim  of  J.  J.  McDaniel 
&  Co.,  against  them,  had  been  seized  at  the  suit  of  J.  W.  Arthur  &  Co., 
liefore  notice  of  the  subrogation  had  ever  l>een  given  them,  and  that  the 
interests,  both  of  the  original  plaintiffs  and  the  alleged  subrogees,  were 
divested  by  the  seizure  mentioned,  and  the  suit  should,  therefore, 
abate. 

The  subrogation  to  Yale  and  Nicholson  was  filed  in  open  court  in  this 
case  before  the  attachment  was  issued  by  J.  W.  Arthur  &  Co.,  under 
which  the  alleged  seizure  of  the  claim  was  made,  the  subrogation  hav- 
ing been  entered  on  the  17th  March,  as  st-at«d,  and  the  attachment  suit 
of  Arthur  &  Co.,  not  having  been  filed  till  the  5th  of  April  thereafter. 
Besides,  Arthur  &>  Co.  are  not  before  the  Court,  asserting  title  to  the 
claim  under  their  seizure,  nor  is  it  even  alleged  that  the  claim  had 
ever  been  sold  under  the  seizure,  and  under  these  circumstances,  this  • 
exeeption  was  properly  overruled. 

The  answer  of  the  defendant  was  a  general  denial,  and  a  special 
denial  of  malice,  and  of  a  want  of  probable  cause  in  the  issuing  of  the 
attachment.  There  was  judgment  for  the  defendants  after  a  jury  trial, 
and  plaintiffs  have  appealed. 

The  defendants,  in  the  first  place,  deny  tliat  plain tifil»  have  any  right 
of  action,  for  the  reason  that  the  judgment  in  the  attachment  case  was 
one  of  non-suit,  and  that  in  the  absence  of  a  judgment  rejecting  the 
demand  or  expressly  dissolving  the  attachment,  no  action  would 
lie  on  the  bond,  or  at  least  the  question  would  still  remain  an  open  one  • 
whether  the  attachment  rightfully  issued  or  not.  We  cannot  concur  in 
this  view. 

The  writ  of  attachment  issued  at  the  instance  of  the  creditor,  the 
goods  of  the  debtor  were  seized,  and  the  attaching  creditor  failed  on 
the  trial  to  maintain  the  attachment.  This  was  equivalent  to  its  disso* 
lution,  and  though  the  claim  in  behalf  of  which  the  aid  of  this  conserv- 
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atory  writ  wa«  inyoked,  mighty  under  the  judgment,  be  again  prosecuted, 
the  judgment  is  conclusive  as  to  the  fact  that  in  that  suit  tlic  attsichment 
wrongfully  issued.  The  defendants  are,  therefore,  liable  for  the  dam- 
ages, if  any,  caused  by  the  attachment. 

Tlie  evidence  satisfies  us  that  the  writ  was  not  issued  in  malice  and 
in  tlie  entire  absence  of  probable  cause.  The  plaintiffs  had  bought  the 
defendants'  goods — the  plaintiffs  being  retail  merchants  in  the  State  of 
Texas,  and  the  defendants  (Gardner  &  Co.)  engaged  in  the  wholesale 
business,'  as  merchants,  in  New  Orleans — ^aud  had  failed  to  pay  for 
them.  They  had  given  their  draft  for  the  debt  on  certain  merchants 
in  Shreveport,  which  was  not  paid.  The  draft  was  not  seasonably  pro- 
tested, and  there  was  not  sufficient  proof  that  the  debtor  was  not 
entitled  to  protest  and  notice  for  want  of  funds  in  hand  of  drawees,  or 
other  cause,  at  least  such  was  the  conclusion  of  the  court.  The  writ 
may  have  improvidently  issued,  but  the  attaching  creditors  may  have 
reasonably  believed  that  they  were  entitled  to  it,  particularly  as  it  was 
*  shown,  that  in  resorting  to  the  proceeding,  they  acted  under  the  advice 
of  counsel.  The  plain  tiffs,  are,  however,  entitled  to  the  actual  damage 
caused  by  the  writ}  and  we  shall  proceed,  under  the  evidence,  to  make 
an  estimate  of  the  damage,  a  task  always  difficult  in  the  face  of  con- 
flicting testimony,  which  geneiitlly  attends  cases  of  this  kind. 

The  property  attached  was  worth  $1200.  McDaniel,  in  his  testi- 
mony, estimates  it  at  a  larger  sum.  After  remaining  under  seizure  for 
several  months,  it  sold  for  $405 — a  loss  of  $795,  properly  to  be  esti- 
mated as  part  of  the  damages.  We  cannot  include  the  counsel  fees,  for 
defending  the  attachinent  suit,  in  the  damages.  No  motion  was  made 
to  dissolve  the  attachment,  and  the  answer  filed  was  purely  a  defense 
to  the  merits,  and  when  the  suit  was  dismissed,  the  attachment  went 
With  it.  In  such  cases,  only  the  fee  exclusively  for  dissolving  the 
writ  can  be  allowed,  and  here  there  was  no  such  exclusive  or  distinct 
service  rendered.  Nor  can  we  allow  the  expenses  alleged  to  have  been 
incurred  by  McDaniel,  for  his  trip  from  Texas  to  New  Orleans,  and  the 
additional  expenses  claimed  for  time  consumed  and  trouble  incurred  in 
preparing  for  the  defense  of  the  suit.  It  is  not  shown  that  such  trip 
Tvas  necessary,  and  the  other  claim  is  not  sufficiently  definite. 

There  are,  however,  circumstances  attending  this  case  sufficiently 
established  by  the  evidence,  that  compel  us  not  to  limit  the  damages 
to  the  single  item  relating  to  the  loss  on  the  goods,  a«  stated  above. 
It  is  shown,  that  the  defendants  in  the  attachment  were  not  aware,  at 
the  time  the  writ  issued,  that  the  draft  they  had  given  in  settlement 
of  their  indebtedness  to  L.  H.  Gardner  &  Co.  had  not  been  paid,  and 
we  are  led  to  believe,  that  the  draft  was  given  in  good  faith,  and  with 
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the  expectation  that  it  would  be  honored.  As  soon  as  the  seizure  was 
made,  it  is  in  proof  that  MoDaniel,  Avho  was  in  New  Orleans  at  the 
time,  immediately  went  fonvard  and  oifered  to  pay  the  attaching 
creditors  tjie  amount  of  their  debt  if  they  would  pay  the  cost*  of  the 
proceeding,  which  tliey  refused  to  do.  McDaniel  testifies,  that  at  the 
time,  his  firm  was  doing  a  prosperous  business  in  Texas,  and  that  in 
consequence  of  this  att^icliment  this  business  was  completely  broken  up 
and  the  firm's  credit  totally  destroyed,  Were  his  testimony  supported 
by  other  testimony  in  all  particulars,  we  would  be  compelled  to  award 
plaintiffs  heavy  damages  j  but  it  is  not  corroborated  as  to  the  extent 
and  condition  of  his  business,  and  as  to  the  direct  effect  of  the  pro- 
ceeding upon  it.  In  one  particular,  however,  it  is  suppoited,  and  that 
is  in  relation  to  the  effect  of  the  seizure  upon  his  credit  in  New  Orleans, 
tlie  principal  point  where  his  purchases  were  made  j  and  that  was,  that 
there  his  credit  was  greatly  impaired,  if  not  wholly  ruined ;  and  we 
ma^^  reasonably  infer  the  injury  to  his  business  from  this  cause  alone, 
for  it  is  shown,  that  previously  to  this,  his  credit  was  good,  and,  as 
some  merchants  testified,  that  he  could  command  a  credit  with  their 
respective  firms,  to  the  amount  of  several  thousand  dollars. 

I^pon  a  review  of  the  evidence,  the  plaintiff  must  have  sustained  a 
damage  on  this  account,  at  the  very  least,  to  the  extent  of  five  hundred 
dollars.  Nor  is  such  allowance,  from  this  cause,  in  the  nature  of  ex- 
emplary or  vindictive  damages,  as  agreed  by  the  defendant's  counsel, 
but  may  he  properly  classed  with  the  actual  damages  caused  by  the 
proceeding  under  our  ruling  in  the  case  of  Byrne  vs.  Gardner  &  Co., 
33  A.  6,  and  the  authorities  therein  referred  to. 

Our  conclusion  is,  therefore,  that  the  plaintiffs  have  been  damaged, 
aggregating  the  sums  above  mentioned,  to  the  amount  of  twelve 
hundred  and  ninety-five  dollars,  for  wiiich  they  are  entitled  to  a 
judgment. 

It  is  therefoi*e  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  proceeding  to 
i-ender  such  judgment  as  should  have  been  rendered,  it  is  ordered, 
ac^udged  and  decreed,  that  the  plaintiffs,  J.  J.  McDaniel  &  Co.,  for  the 
use  of  their  subrogees,  R.  H.  Yale  and  C.  J.  Nicholson,  recover  of  the 
defendants,  L.  H.  Gardner  &,  Co.,  (L.  H.  Gardner,  S<amL  L.  Boyd  and 
Jona«  H.  French)  and  All>ert  Baldwin,  their  surety  on  the  attachment 
bond,  in  soUdo,  twelve  hundred  and  ninety-five  dollars,  with  legal  in- 
terest thereon  from  judicial  demand,  and  costs  of  suit  in  both  Courts. 

44 


346 


SUPREME  COURT  OF  LOUISIANA, 


StAte  of  IjOiii8ianft  vs.  Young  and  Barbo. 


44   08» 


34    346 

107  asi 

,11)7   8ue 

18^    lis 

1^3^346 
ell2  982 


i    34    346 
fllS    663 


No.  8496. 
The  State  of  Louisiana  vs.  Lou  Young   and  Joseph  E.  Barbo. 

Kewly  discovered  evidence  tending  to  impeach  or  dincrcdit  a  witnot>8,  who  has  testified  in 
the  case,  affords  no  legal  ground  for  setting  aside  the  verdict  and  granting  a  new  triaL 

APPEAL  from  the  Eleventh  Judicial  District  Court,  Parish  of  Sabine. 
Piersoiij  J. 


J.  C.  Egan,  Attorney  General,  and  D.  C,  Scarborough,  District  At- 
torney, for  the  State,  Appellee ; 

1.  Motions  for  new  trials,  on  the  groand  of  ne^ly  discovered  evidence,  will  not  be  gnmied 
when  said  evidence  is  not  material  to  the  issue,  but  is  designed  alone  to  impeach  the 
evidence  of  a  leading  witness  for  the  State.  Wharton's  Am.  Cr.  Law,  4th  Ed ,  Sections 
3184  and  3185 ;  Archbold's  Cr.  Pr.  and  PI.,  7th  Ed.,  p.  652.  Vol.  I ;  Hilliard  on  New 
Trials,  Sd  Ed.,  Section  19,  p.  505. 

"  If,  with  the  newly  discovered  evidence  before  them,  the  Jury  ought  not  to  come  to  tbe 
same  conclusion,  then  a  new  trial  may  be  granted."  Wharton's  Practice,  Section  3356 
and  8  R.  pp.  534  and  590 ;  Archbold's  Or.  Pr.  and  PI .  7th  Ed  ,  p.  651.  Vol.  I ;  Hilliard  on 
New  Trials.  2d  Ed.,  Section  40,  p  519. 

J,  F,  Smith,  for  Defendants  and  Appellants. 


2. 


The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  The  accused  were  indicted  for  the  crime  of  murder,  were 
tried  and  convicted  of  manslaughter.  A  motion  for  a  new  trial  was  made 
by  both  the  accused,  which  was  granted  as  to  Young  and  denied  as  to 
Barbo.  A  noils  prosequi  was  entered  as  to  Young,  and  Barbo  was  sen- 
tenced to  imprisonment  at  hard  labor  in  the  State  penitentiary  for  the 
term  of  five  years.  From  this  sentence  and  judgment  Barbo  has 
appealed. 

The  record  contains  no  bill  of  exceptions,  and  no  formal  assignment 
of  errors,  and  api>ellant  relies,  for  a  reversal  of  the  judgment  on  the 
the  alleged  error  of  the  Judge  a  quo,  in  denying  the  motion  for  a  new 
trial.  The  record  has  no  evidence  in  support  of  that  motion,  which  is 
based  alone  on  the  affidavit  of  the  accused,  and  sets  forth  that,  since 
the  tiial,  he  has  discovei*ed  new  evidence,  and  would,  in  the  event  of  a 
new  trial,  prove  by  a  witness,  who  would  be  then  produced,  that  one 
of  the  witnesses  on  the  part  of  the  State,  had,  previous  to  the  trial, 
made  statements  in  regard  to  the  case  differing  materi«lly  from  those 
which  he  made  under  oath,  as  a  witness  on  the  trial,  and  that  these  first 
mentioned  statements  were  favorable  to  the  ac<uised,  while  the  last 
mentioned  were  adverse  to  him. 

The  motion  is  not  sustained  by  the  affidavit  of  the  witness  himself, 
nor  is  the  failure  to  furnish  it  explained  or  accounted  for,  which, 
according  to  the  authorities,  is  necessary.  Besides,  there  is  nothing  to 
show  that  even  if  this  testimony  were  given  on  the  new  trial,  the  result 
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of  the  former  one  would  be  cliani^ed.  It  has,  too,  been  frequently  held 
that  newly  discovered  evidence,  tending  to  impeach  or  discredit  a  wit- 
ness who  has  testified  in  the  case,  affords  no  ground  for  setting  aside  a 
verdict  and  granting  a  new  trial. 

"  When  the  object  is  to  discredit  a  witness  on  the  opposite  side,  the 
general  rule  is  that  a  new  trial  will  not  be  granted."  Wharton  Crim . 
Law,  (Practice)  $  3354,  and  anthorities  cited  in  note  n. 

"  The  application  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  must  be  corroborated  by  the  affidavits  of  other  persons  than 
the  accused,  and  if  possible,  those  of  the  newly  discovered  witnesses 
Hiemselves."  Arch.  Cr.  Pr.  and  PI.,  p.  652 ;  8  Engl.  Ark.  Rep.  360  ;  6 
Geo.  276 ;  10  Geo.  511 ;  15  Ark.  395  ;  7  Put.  Ind.  Rep.  535  -,  9  lb.  264  j 
3  How.  Miss.  Rep.  422 ;  Waterman ^s  Dig.  p.  459. 

The  other  ground  set  forth  in  the  motion,  viz :  that  the  State  failed 
to  prove  a  conspiracy  between  the  two  accused  parties,  and  by  whom  the 
fatal  wound  was  inflicted,  is  wholly  unsupported  by  the  record,  and 
was  a  question  of  fact  within  the  province  of  the  jury,  with  which  we 
have  nothing  to  do,  especially  in  the  absence  of  bills  of  exceptions,  and 
we  are  without  any  right  to  enter  into  its  consideration. 

The  judgment  appealed  from  is  affirmed. 


No,  85:14. 
tk'crEti.'iiON  OF  Maniel  Britto  vs.  Succession  of  Magdaleine  Fabke. 

The  suit  of  a  crtslitor  of  the  huHband  to  have  the  trausfer  made  by  the  hitter  to  his  wife,  in 
payment  of  her  rights,  reKcinded  and  aiuiulled,  on  the  j^rouud  of  fraudulent  simulation, 
4*aikDot  be  viewed  In  any  other  ll^^ht  than  that  of  the  revocatory  action,  and  is  preacribed 
iu  one  year.    Afiirming  previous  decisions. 


A 


PPF2AL  from  the  Fifteenth  Judicial  District  Court,  Parish  of  Pointe 
Coujjee.     Farrat'f  Judge  a<l  hoe. 


X.  B.  Clafltorne  and  O.  (),  Provostijjior  Plaintiif  and  Appellant : 

1.  Where  the  snccession  is  i<is  »lvent  the  aiUuinidtrator  represents  the  creditors,  and  may 
Attack,  upon  tlR'  ground  of  himulation.  conveyances  uf  property  made  by  the  deceased. 
See  .fudHou.  Adniinistrator,  vs.  Connally,  5  An.  -100.  Succession  Tabary,  opinion  on  re- 
hearing, Spencer.  J.,  31  An.  417. 

2.'  In  an  action  by  the  crediiorH  of  the  husband,  to  have  declannl  simulated  a  transfer  of 
property  by  the  husband  to  the  wife,  in  satisfaction  of  her  dotal  or  paraphernal  claims, 
the  burden  is  on  the  wife  to  nhow  the  reality  of  the  claims.  See  Dunn  vs.  Woodward,  11 
An.  '.265;  IHircy  6i  Wheeler  vs.  Babenne  and  Wife,  30  An.  226,  dissenting  opinion  of 
Spencer,  .J. 

3-     In  the  absenct^  of  huch  prfx>f  the  transfer  will  be  declared  to  be  simulated.    Id. 

4.  Bach  proof  cannot  be  made  by  means  of  the  notarial,  judicial  or  othw  admissions  of  the 
husband.    C.  C.  2281,  and  id. 
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Heioea  &  Parlange,  for  Defendant  and  Appellee : 

1.  The  recital  in  a  moniage  contract,  that  the  wife  brought  and  the  husbaDd  received  a  cer- 
tain nam  as  dower,  establishes  a  real  lijcht  lu  favor  of  the  wife,  against  tJie  hnahaad  and 
his  heirs.     12  L.  304  ;  35  A.  SOI. 

2.  Snch  acknowledgment  of  the  husband  gives  to  the  wife  the  cajMicity  of  standing  in  jndg- 
ineut  against  him,  that  she  may  re-take  her  dower,  when  ii  is  in  danger.    11  L.  4S4. 

3.  And  a  Judgment  of  separation  .ond  for  such  dower,  founded  on  that  real  right,  ran  be 
assailed  by  creditors  of  the  husband  by  the  revocatory  aotion  oitly ;  and  such  action  must 
be  brought  within  the  year.    6  An.  87 ;  13  A .  106 :  27  A.  341. 

4.  And  the  foregoing  rules  will  be  applied  when,  as  in  this  raae,  it  appears  the  righta  of  the 
wife  are  assailed  by  one  who  became  a  mortgage  creditor  of  the  husband  some  thirty 
years  after  the  registration  of  that  marriage  contract ;  was  snoh  a  creditor  when  the  wife 

m 

obtained  judgment  for  her  dower  and  retook  it  by  the  husband  conveying  to  her  the 
property  so  mortgaged;  and  that  creditor  (permitting  his  mortgage  to  perempt)  remaiued, 
for  thirteen  years  from  the  execution  of  that  judgment,  silent,  and  then  first  complained 
when  that  husband  and  wife  are  both  dead. 

5.  In  such  case,  it  will  be  held  against  snch  creditor,  that  bis  own  laches  ronrebarate  the 
correctness  of  the  dower. 


The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  This  suit  was  brought  for  the  purpose  of  annulling  a 
transfer  made  by  Manuel  Britto,  husband,  t-o  his  wife,  Magdeleine 
Fabre,  evidenced  by  an  authentic  act,  duly  recorded  on  April  24th, 
1868,  of  certain  lauded  property,  in  satisfaction  of  a  judgment  obtained 
by  said  wife  in  a  suit  against  her  husband  for  separation  of  property, 
and  the  recovery  of  her  dotal  and  paraphernal  claims.  The  marriage 
contract,  duly  recorded  in  October,  1836,  set  forth  that  ''  the  property 
of  the  future  wife  consists  in  the  sum  of  two  thousand  dollars,  which 
the  future  husband  declares  having  received  to  his  satisfoction,  which 
she  hereby  declares  she  establishes  as  her  dower.''  On  16th  April, 
1868,  she  obtained  judgment  for  said  amount,  and  for  seiiaration  of 
property,  and  by  authentic  act  as  above  mentioned,  to- wit:  on  April 
24 thy  1868,  this  judgment  was  satisfied  by  the  dation  en  paiemetit  of  the 
property  described  in  plaintiff's  petition.  In  July,  1872,  Joseph  St.  Cyr 
brought  suit  against  the  husband,  Britto,  on  mortgage  notes  made  by 
him  in  July,  1866,  and  recovered  judgment  thereon  in  January,  1873. 
Britto  died  in  1873,  and  his  wife  in  1881,  and  both  successions  were 
opened  by  different  administrators  and  this  suit  was  instituted  in  July, 
1881. 

ft 

In  his  petition  plaintiff  alleges  that  the  judgment  and  dation  eu 
paiement  were  collusive,  fi'auduleut  and  simulated,  and  were*  it»8ort€?d 
to  for  the  purpose  of  defeating  the  claims  of  Britto's  creditors,  and  that 
the  property  belongs  to  Britto's  succession,  and  the  prayer  is  that  said 
dation  tti  paiement  be  declared  null  and  void,  and  the  projierty  be 
decreed  to  belong  to  Britto's  succession. 

Defendant  urges  against  this  action  the  prescription  of  one  year. 
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holding  that  it  falls  witliiu  tlie  rules  applicable  to  revocatory  ac^tioiis. 
The  question  is  not  a  new  oue,  and  we  find  decisions  of  our  own  Court 
which  are  eouclasiveou  this  point,  the  application  of  which  are  decisive 
of  the  instant  case. 

In  Fennessy  vs.  Gonsouliu,  11  La.  R.  424,  the  Court  flaid:  "  So  far  as 
the  object  of  the  present  suit  is  to  avoid  the  judgment  recovered  by  the 
defendant  against  her  husband,  and  the  assignment  of  pro})erty  to  her 
in  pursuance  of  it,  as  in  fraud  of  plaintiff ^s  rights,  we  can  regard  it  in 
no  other  light  than  as  a  revocatory  action,  by  which,  according  t^o  the 
Code,  oreilitors  may  cause  to  be  annulled  any  contract  or  transaction, 
**o  far  as  thej'  may  have  been  injured  by  it.  Every  device,  contrivAnce 
<>r  machination,  by  which  a  creditor  may  have  been  prejudiced,  may 
form  the  subject  of  this  action.  The  assignment  made  to  the  wife  of 
property,  though  made  by  the  Parish  Judge  and  experts,  in  contbrmity 
to  the  judgment,  in  presence  and  by  the  express  consent  of  the  parties, 
must  be  considered  as  essentially  a  contract,  a  dation  en  paiement  A 
contract  of  that  descrii>tion,  in  consideration  of  the  dotal  and  para- 
phernal rights  of  the  wife,  is  perhaps  authoiized  by  the  Code,  but  like 
all  other  contracts,  it  is  liable  to  be  attacked  as  in  fi-aud  of  otlier  cred- 
itors of  the  husband.  The  action  is,  however,  prescribed  by  one  year, 
to  run  from  the  dat«  of  the  judgment  which  the  attacking  creditor  may 
have  obtained.  C.  C.  1989,  (R.  C.  C.  1994)."  See  also,  Landry  vs, 
Marchais,  6  An.  87,  in  which  it  was  held  (that  case  being  similar  in  its 
main  features  to  this)  that  the  action  should  have  been  brought  within 
cue  year  from  the.  date  of  the  dation  eji  paieriient ;  and  the  same  doc- 
trine is  reaiUmied  in  Van  Wickle  vs.  Garrett,  14  An.  106,  and  in  Brown, 
Adnitni8ti*ator,  vs.  Brown,  in  30  An.  966. 

The  judgment  appealed  from  is  affirmed  at  costs  of  appellant  in  both 
Courts. 


X.  Marrero,  for  Appellant. 

•7.  C  Egaiij  Attorney  General,  for  the  State,  Appellee. 
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The  State  of  Louisiana  vs.  Jake  Sghellang  et  al. 

The  niiniiteA  of  the  court  a  qna^  as  tranHcribed  in  the  records,  show  that  this  case  was  allotted 
to  Sect  ton  B  df  said  eotirt,  In  which  th«  aocaaod  was  tried.  This  diffeientifttes  it  from  the 
Addotto  case  34  An.  p.  1,  and  shows  that  the  accused  is  Dot  entitled,  on  this  ground,  to  a 
new  trial. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Lusenhergj  J. 
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StAteof  LouiMai.RTs  Schellang  «t  al. 

Tlie  opinion  of  the  Court  was  delivered  by 

TouD,  J.  The  defendant^  Jake  Scliellang^  was  convicted  of  man- 
ftlaugliter  and  sentenced  to  five  years'  imprisonment  at  hard  labor  in 
the  penitentiary  and  a  fine  of  one  dollar,  and  has  appealed. 

His  counsel  relies  for  the  reversal  of  the  sentence  on  the  following 
motion  made  in  arrest  of  this  judgment,  which  was  overruled  by  the 
Judge  a  quoy  to-wit : 

"  That  this  Honorable  Court,  Section  *  B/  is  divested  of  jurisdiction 
in  this  matter ;  that  the  apportionment  by  lot  is  the  only  proceeding 
that  gives  jurisdiction  to  each  of  the  Sections  of  this  Honorable  Court, 
as  pitovided  for  by  Act  98  of  the  General  Assembly  of  the  State  of 
Louisiana  of  1880.        •        ♦        • 

"  That  from  the  record  it  appears  that  the  above  entitled  and  num- 
bered cause  has  never  been  apportioned  by  lot  between  the  Judges  of 
said  Court  as  tlie  law  directs,  and  he  hence  denies  the  right  of  the 
Court,  Section  B,  to  pronounce  judgment  therein,  and  pi-ays  that  the 
said  verdict  be  set  aside." 

We  find  the  following  entry  on  the  minutes  of  the  court  in  th** 
record : 

"  The  grand  jiury  having  found  a  true  bill  upon  the  indictment 
herein  preferred,  and  the  same,  together  with  the  finding,  having  been 
regularly  returned  into  open  court,  recorded  and  filed  ;  and  the  same 
having  been  allotted  to  Section  B  of  this  Conrtj  Thomas  Griffin  and  Jake 
Schellang  were  brought  to  the  bar  of  the  Court,  ♦  *  *  to 
be  arraigned,  etc." 

Article  130  of  the  Constitution  of  1879,  among  other  provisions  con- 
tains this :  "  The  Criminal  District  Court  (Parish  of  Orleans)  shall  have 
criminal  jurisdiction  only.  All  prost»cutions  instituted  in  said  Court 
shall  be  equally  apportioned  between  said  Judges  by  lot.'' 

The  entry  above  quoted  shows  that  this  recjuirement  of  tlie  (*onsti- 
tution  was  complied  with  ;  that  this  prosecution  was  nUott^d  to  Section 
B  of  the  Court  5  and  there  is  nothing  in  the  entire  record  that  impairs 
tlie  force  or  legal  effect  of  this  entry,  or  weakens  the  presumption  that 
the  allotment  Avas  rightly  made. 

It  is  not  necessary  that  the  record  should  show  the  manner  or  pi>o- 
cess  by  which  the  allotment  was  made.  It  is  sufficient  that  it  shows  it 
wa«  done,  and  the  legal  presumption  follows  that  it  was  rightly  done. 

It  is  true  that  we  find  copied  into  the  counsel's  brief,  certain  orders  of 
court,  by  which  it  is  claimed  that  the  prosecutions  in  the  two  Sections 
of  the  Court,  including  the  instant  one,  were  not  apportioned  between 
said  Judges  bj-  lot ;  but  those  ordei'S  are  not  to  be  found  in  this  record, 
and  we  have  no  power  to  go  outside  of  the  record  for  evidence  to  aid 
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UH  in  the  detemiinatioii  of  tlie  caae,  nor  have  wc  the  right  to  consider 
ftnch  alleged  orders. 

The  cane  of  the  State  vs.  Addotto,  recently  decided  by  this  Court  and 
not  yet  reported,  does  not,  as  contended,  control  the  determination  of 
this  case,  nor  is  it  applicable  to  this  case  as  the  record  presents  it.  In 
that  case  there  was  a  motion  for  a  new  trial  made  after  the  conviction 
of  the  accused,  and  upon  the  trial  of  the  motion,  evidence  was  offered 
of  the  orders  referred  to,  the  eftect  of  which  was  to  induce  the  conclu- 
»on  in  that  case  that  no  allotment  of  that  prosecution,  as  contemplated 
by  the  Constitution,  had  been  made.  That  evidence  is  not  beforq  the 
Court  in  this  case.  Here  there  was  no  motion  for  a  new  trial,  but  the 
<)uestion^  substantially  the  same  as  the  one  presented  in  the  Addotto 
case,  waa  raised  by  a  motion  in  arrest  of  judgment,  a  motion  which 
must  be  decided  and  which  was  decided  upon  the  face  of  the  record  as 
it  existed,  and  was  made  up  fix)m  the  proceedings  had  in  the  Court  of 
the  first  instance. 

This  record,  as  before  stated,  so  far  from  establishing  that  there  was 
no  allotment  of  the  case,  or  that  the  allotment  was  in  any  manner  or 
degree  irregular,  on  the  contrary,  shows  that  this  legal  requirement 
was  observed,  and  that  the  proceedings  in  every  other  resi)ect  were 
entirely  regular  and  legal. 

Wliat^ver  the  real  facts  may  be,  we  must  decide  this  case  upon  its 
own  record  and  upon  the  pleadings  and  issues  that  are  therein  pre- 
sented :  and  a  scrutiny  of  this  record  satisfies  us  that  there  is  nothing 
therein  to  be  foimd  that  affords  the  defendant  any  ground  of  "relief. 

The  judgment  and  sentence  are,  therefore,  affirmed,  with  costs. 


No.  8407. 
State  of  Loiisiana  vs.  John  Davis. 

In  the  absence  of  timely  objections  ttom  the  accused,  the  court  will  not  exclude  evidenoe  of  a 
confession  made  by  him,  hecauae  preliminary  proof  was  not  offered  by  the  prosecution  to 
show  that  the  confession  was  made  freely  and  voluntarily,  unless  it  appears  from  the 
evidence  itself  that  the  coufesi^iou  wss  obtained  from  the  accused  by  means  of  promisee  or 
threats 

APPEAL  from  the  Twentieth  Judicial  District  Court,  Parish  of 
Lafourche.    Knohloch,  J. 


Taylor  Beattk,  for  the  Api)ellant. 

E.  A,  0*8tdlivan,  District  Attorney,  for  the  State,  Appellee. 
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state  of  Louisiana  vs.  Davis. 

The  opinion  of  the  Court  was  delivered  by 

PocHii,  J.  Tliere  is  no  error  in  the  judgment  appealed  from  by 
defendant,  who  complains  of  the  refusal  of  a  new  trial,  which  he  had 
moved  for  on  the  ground  that  the  Judge  had  allowed  a  confession  of 
the  defendant  to  go  to  the  jury  without  preliminary  proof  tliat  such 
confession  was  iree  and  voluntarv. 

The  record  shows  that  the  accused,  being  on  his  trial  on  a  charge  of 
larceny,  one  of  the  State  witnesses  testified  that  the  accused  had  told 
him,  in  reference  to  the  property  alleged  to  have  been  stolen,  and  w^hich 
was  found  in  a  store:  *^Iput  it  there,^^  and  that  no  objection  was  made 
by  counsel  for  the  accused  at  that  time,  or  at  any  other  stage  of  the 
trial,  to  the  admissibility  of  that  evidence,  and  that  the  Judge  gave  no 
charge  or  instruction  to  the  jury,  in  reference  thereto.  Counsel  for  the 
defendant  contends  that  this  evidence,  being  introduced  as  a  confes- 
sion,  it  was  an  essential  condition  of  its  introduction,  that  the  State 
must  first  show  that  it  was  made  freely,  and  without  promise  or  threat, 
and  that,  in  the  absence  of  such  proof,  the  Judge  should  have 
charged  the  jury  that  the  confession,  as  proved,  was  not  legal  evidence, 
and  should  not  be  considered  by  them  as  an  element  of  proof  in  the 
cause. 

Conceding  that  the  evidence  was  introduced  as  a  confession  of  the 
accused,  and  that  no  proof  was  first  offered  to  show  that  it  was  free 
and  voluntary,  we  find  that  the  question  presented  for  solution  is, 
whether  such  proof  is  indispensable,  when  the  accused  raises  no  objec- 
tion to  the  admissibility  of  the  evidence,  and  asks  no  charge  of  the 
Judge  excluding  it  from  the  consideration  of  the  jury,  after  it  has 
been  testified  to. 

We  have  carefully  examined  all  the  authorities  cited  by  defendant'^ 
counsel  in  support  of  his  position  on  that  point,  and  we  find  tlmt  they 
all,  and  invariably,  refer  to  cases  in  wiiich  the  accused  had  objected 
to  the  introduction  of  the  proof  of  his  alleged  confession,  or  to  ca^^es 
where,  the  evidence  having  gone  in,  the  accused  moved  for  a  charge 
or  instruction  of  the  Judge,  including  it  as  evidence  in  the  case.  State 
vs.  Garvey  arid  Enrle,  25  A.  191 ;  State  vs.  Brown,  28  A.  280  j  State  vs. 
Garvey  and  Earle,  28  A.  9273  State  vs.  Thomas,  30  A.  602;  State  vs. 
Johnson,  JiO  A.  882. 

Hence,  it  is  cleaV  that  these  authorities  do  not  in  the  least  militate 
with  the  rule  which  guided  the  District  Judge  in  this  case,  and  which 
we  consider  as  firmly  established  in  criminal  jurisprudence,  as  follows: 

That  in  the  absence  of  timely  objection  from  the  accused,  the  court 
will  not  exclude  evidence  of  an  alleged  confession,  because  preliminary 
proof  was  not  offered,  on  the  part  of  the  State,  to  show  that  the  con- 
fession was  made  freely  and  voluntarily,  unless  it  appear  from  the 
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evideoce  itself  that  the  confession  -ivas  obtained  from  the  accused  by 
means  of  promises  or  Uireats,  or,  in  other  words,  that  it  was  not 
voluntaiy. 

At  the  instance  of  the  accused,  the  court  must  exact  proof  to  show 
the  nature  and  the  circumstances  of  the  confession,  but  not  otherwise. 

A  different  ruling  would  have  a  tendency  to  induce  the  accused  to 
take  his  chances  of  an  acquittal  under  evidence  which  had  been  intro- 
duced without  objection,  and  in  case  of  conviction,  to  obtain  a  new 
trial*  on  the  ground  of  erroneous  rulings  by  the  Judge  on  points  not 
raised  on  the  trial.  The  Judge  who  conducts  the  trial  of  a  criminal 
case,  cannot  be  required  to  champion  the  rights  of  the  accused,  and  to 
anticipate  pleas  or  objections  in  his  behalf,  on  points  which  are  not 
suggested  by  his  c<>nnsel,  and  in  proceedings  which  are  not  manifestly 
illegal  or  clearly  ii^jurious  to  the  accused. 

This  qnestion  was  very  ably  reyiewed  and  judiciously  disposed  of  in 
the  case  of  Eberhart  vs.  State  of  Georgia,  47  Georgia,  p.  608,  from 
which  we  quote  the  following  language:  ''But  confessions  are  not 
legal  evidence,  standing  alone.  They  a^e  received  in  criminal  cases 
on  the  same  principle  as  in  civil.  It  is  the  right  of  the  prisoner  to 
object  to  their  coming  in  ;  but  if  lie  or  his  counsel  fail  to  object,  and 
the  confessions  go  to  the  jury  without  any  special  inquiry  as  to  the 
circumstances,  he  is  not  entitled  to  a  new  trial.^^  See  also,  Waterman's 
Crim.  Digest,  No.  221,  p.  149;  Roscoe's  Crim.  Evidence,  p.  56;  WhAr- 
ton's  Crim.  Evidence,  $689. 

Under  this  rule  of  evidence,  which  is  recognized  by  highly  re8i)ecta- 
ble  authorities,  and  which  coiuuieiids  itself  to  the  favorable  considera- 
tion of  the  legal  mind  both  in  reason  and  in  law,  we  must  conclude, 
that  the  defendant,  having  failetl  to  object  to  the  introduction  of  the 
evidence  of  his  alleged  confession,  having  failed  to  require  preliminary 
proof  of  the  circumstances  under  which  it  was  made,  and  having  failed 
to  ask  a  ruling  of  the  court,  excluding  this  testimony,  on  the  ground 
properly  sustained,  that  it  had  been  illegally  admitted,  he  cannot  be 
heard  on  a  motion  for  a  new  trial  to  rnise  and  urge  such  omissions 
or  errors  on  the  part  of  the  Distiict  Judge,  who  has  made  a  correct 
application  of  the  rule  in  denying  him  that  relief. 

The  judgment  of  the  lower  court  is,  therefore,  affirmed. 


On  Application  for  Rehearing. 
Berm L'DKz,  C.  J.  The  defendant  alleges,  as  a  ground  of  complaint, 
that  the  principal  cause  asisigued  by  him  as  error  in  the  proceedings  of 
the  Distiict  Court  seems  not  to  have  been  passed  on  by  this  Court. ; 
that  he  and  his  counsel  were  led  into  error  by  the  rulings  of  that  court, 
previously  made,  that  no  confession  could  be  offered  or  admitted, 

4ft 
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unless  the  State  first  proved  affirmatively  that  the  confession  had  been 
voluntary  and  free,  whether  objected  to  or  not. 

We  diflfer  from  the  distinguished  counsel  of  the  accused.  The 
opinion  heretofore  delivered  bears  on  its  face  the  evidence  of  the  pains 
which  were  taken  to  thoroughly  investigate  and  determine  the  points 
raised  on  behalf  of  the  prisoner. 

We  liave  reviewed  that  opinion,  reconsidered  the  motion  for  a  new 
trial,  the  bill  of  exception,  the  reasons  assigned  by  the  District  Judge 
refusing  it,  and  cannot  admit  that  there  is  any  valid  cause  of  compkunt 
against  the  rulings  made  adversely  to  the  defendant,  who  cannot,  by 
his  failure  to  make  seasonable  objection  to  the  irregular  introduction 
of  material  evidence  and  by  his  ]>ennitting  it  to  go  to  the  jury  without 
asking  any  charge  from  the  court,  to  protect  him  from  the  effect  of  it, 
run  the  chances  of  a  verdict  in  his  favor,  and  if  against  him,  avail 
himself  df  his  laches  to  ask  a  new  trial. 

It  is  useless  to  quote  authorities  in  support  of  such  an  elementary 
proposition. 

Rehearing  asked  is  refused. 


ii3_638  No.  8293. 

r.  A.  Golden  vs.  Board  of  Directors  of  the  Public  Schools 

OF  New  Orleans. 

The  plAintlff  and  appellee  liaying  caused  the  caae  to  be  aet  down  for  trial  on  the  amnmaiy 
docket,  as  one  entitled  to  be  tried  by  preference,  must  be  deemed  to  have  waived  his 
rights  to  a  motion  to  dismiss  the  appeal  on  the  groond  tiiat  the  bond  i^ven  by  appellant 
was  not  such  as  required  by  law. 

The  teachers  of  the  public  schools  of  ISvw  Orleans  cannot,  under  the  law,  be  appointed  for  » 
longer  term  thi^i  one  year. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Henry  Buftlho,  for  Plaintiff  and  Appellee. 

C,  F.  Buck,  City  Attorney,  and  Wynne  Eogera,  for  Defendants  and 
Appellants. 

On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  plaintiff  and  appellee  moves  to  dismiss  the 
appeal  in  this  case  on  the  sole  ground  that  the  defendants  have  obtained 
a  suspensive  appeal  from  the  judgment  against  them,  without  giving 
bond,  as  required  by  law. 

This  motion  was  filed  on  the  5th  of  May,  inst.    On  the  16th,  following. 


NEW  ORLEANS,  MAllCH,  1882.  355 

Golilen  V8.  Board  of  School  Dii^ctora. 

the  plaintiff  and  appellee,  without  any  reaerve,  ordered  the  case  to  b^ 
placed  on  the  soniniary  docket,  as  one  entitled  to  be  tiied  on  the  merits., 
by  preference,  under  Act  15  of  1880,  which  was  accordingly  done. 

This  order  is  equivalent  to  causing  the  case  to  be  set  dow^n  for  triaL 
After  such  action,  the  plaintiff  and  appellee  must  be  deemed  as  having 
waived,  and  cannot,  therefore,  urge  the  motion  to  dismiss,  which, 
therefore,  abates.  The  appellee  cannot  first  ask  a  dismissal,  and  next, 
unconditionally,  a  trial.  The  two  positions  are  inconsistent.  The 
latter  repudiates  the  former.    16  A.  337 ;  12  A.  745.. 

The  case  would  be  different  had  the  n>otion  and  the  merits  been  sub«- 
mitted  together,  as  is  sometimes  done,  particularly  in  the  country. 

The  motion  to  dismiss  is  refused. 

Rehearing  refused. 


Ox  THE  Merits. 

Levy,  J.  The  plaintiff  seeks  to  recover  from  the  Boai'd  of  Directors 
of  the  Public  Schools  of  New  Orleans,  the  sum  of  $1,248.43.  He  bases 
his  demand  on  the  following  allegations :  That  on  the  22^1  of  October, 
1877,  he  was  permanently  elected  a  principal  teacher  of  a  public  school 
in  said  City  by  said  Board ;  that  on  the  10th  of  September,  1879,  he 
was  relieved  from  active  duty  and  placed  on  wliat  was  called  an  wms- 
signed  list,  from  15th  September,  1879,  without  pay  or  compensation, 
thereby  virtually  dispensing  with  his  services  as  such  teacher,  which 
action,  he  alleges,  is  unauthorized  by,  and  violative  of  the  law.  He 
therefore  prays  for  judgment  in  his  favor,  for  said  sum  of  $1,248.43, 
amount  due  him  as  salary  for  thirteen  months  and  seven  days,  that 
being  the  time  elapsing  between  15th  of  September,  1879,  and  the  22d 
October,  1880,  at  the  rate  of  $85  per  month. 

Defendant-s,  in  their  answer,  after  a  general  denial,  specially  deny 
that  they  ever  made  such  a  contract  as  the  one  averred,  or  that  they 
had  power  to  make  any  such  contract.  They  further  siiy,  that  the 
rei^on  for  phicing  plaintiff  on  the  unassigued  roll  was  two-fold : 

1.  Because  the  school  of  w^hieh  he  had  been  elected  principal  was, 
in  the  discretion  of  the  Board,  consolidated  with  another  school. 

2.  Because  the  plaintiff  was  not  in  the  City  of  New  Orleans  to  enter 
upon  the  performance  of  his  duties  at  the  time  the  schools  opened  in 
1879,  or  for  more  than  two  weeks  thereafter. 

There  was  judgment  in  favor  of  jdaihtiff  for  the  amount  claimed,  and 
the  defendants  and  City  of  New^  Orleans,  the  latter  claiming  a  direct 
pecuniary  interest  in  the  cause,  have  appealed. 

The  record  shows  the  facts  to  be,  that  the  plaintiff  was  appointed 
under  the  following  resolution  of  the  Board : 

*^  Jiesolved,  That  the  following  named  teachers  in  the  public  schools 
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of  the  City  of  New  Orleans  are  appointed,  subject  to  a  probation  of 
three  months'  service,  and  all  those  who  may  not  be  removed  for  cause 
within  three  months,  are  hereby  declared  permanently  selected,  subject 
to  removal  only  on  written  charges  and  after  trial  and  conviction  by 
this  Board,  in  the  manner  and  for  the  causes  specified  by  law.'^ 

No  written,  nor  indeed  any  charges,  were  brought  against  plaintilF, 
nor  was  there  any  trial  of  him  or  conviction. 

Prior  to  the  day  on  which  the  schools  were  opened,  plaintiff  was 
placed  on  the  nnassigned  list  and  thus  deprived  of  employment^  and 
although  the  school  of  which  he  was  principal  was  consolidated  with 
another,  a  new  teacher  was  appointed  to  take  charge  of  the  consolidated 
one.  It  is  shown  that  plaintiff  was  an  efficient  teacher.  Prior  to  the 
opening  of  the  schools,  the  plaintiff  had  been  notified  that  his  services 
had  not  been  retained,  that  he  had  been  left  out. 

The  Board  of  School  Directors  of  the  City  of  New  Orleans  was  created 
by  and  derives  its  x>owers  from  the  Act  of  the  Legislature,  No.  23, 
approved  March  26th,  1677.  This  Act  specifically  defines  the  duties  and 
powers  of  School  Boards  both  in  the  country  Parishes  and  in  the  City. 
Sections  3  to  13,  inclusive,  ar^  devoted  to  the  definition  of  the  duties  and 
powers  of  the  Parish  Boards,  and  Sections  14  to  21,  inclusive,  of  those  of 
the  City  Board.  Section  16  provides,  that, "  in  addition  to  the  powers  and 
duties  hereinbefore  granted  to  and  imposed  upon  Parish  Boards,  the 
powers  and  duties  of  said  Board  of  Directors  of  tlie  City  Schools  shall 
be  afr  follows.''  Paragraph  14  of  Section  4,  on  the  subject  of  the  em* 
ployment  of  teachers  by  the  Parish  Boards,  enacts  that ''  no  such  con- 
tract, (t.  e.  with  teachers)  shall  be  valid  for  more  than  one  year,'' 
and  points  out  how  such  contract  may  be  cancelled  and  the  vacancy 
filled.  Paragrapli  4  of  Section  16  provides  a  different  mode  for  the 
selection  of  teachers  in  the  City  Schools,  and  prescribes  the  manner 
alone  in  which  they  can  be  removed. 

We  think  the  two  Sections  are  not  inconsistent,  but  that  the  limita- 
tion of  the  term  of  employment  of  dU  teachers  is  fixed  at  one  year,  tlie 
mode  of  their  appointment  and  manner  of  removal  only  differing  in 
the  several  localities.  And  the  employment  of  city  teachers  thus  limited 
to  one  year,  they  can  scarcely  be  removed  during  such  year  for  the 
causes  and  alter  the  proceedings  which  axe  specified  in  the  paragraph 
and  section  above  referred  to. 

Any  other  construction  would,  to  our  minds,  be  a  forced  one,  creat- 
ing practically  a  life  tenure  in  office,  which  we  cannot  believe,  from  the 
whole  tenor  of  the  Act,  constituted  the  will  or  intention  of  the  legis- 
lature. Besides,  the  tenure  of  the  members  of  the  Board  of  Directors 
themselves  is  of  limited  duration,  and  if  plaintiff's  construction  of  the 
law  were  maintained,  the  extraordinary  and  anomalous  condition  would 
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exiftt  of  one  board  binding  irrevocably  the  action  of  their  succeMors  in 
office  in  regard  to  the  tenure  of  official  position ;  and  even  if  the  number 
of  edueable  children  shouhl  become  insufficient  for  the  employment  of 
all  tlie  teachers  who  had  been  appointed,  they  must  perforce  l>e 
retained,  even  without  any  services  being  rendei'ed  by  them,  and 
remain  an  incubus  upon  the  public.  It  is  in  evidence  that  it  has  been 
customary  for  the  Board  to  re-organize  the  schools  at  the  commence- 
ment of  each  scholastic  term.  These  reasons  are,  to  our  minds,  condu- 
iiive,  and  satisfy  us  that  the  judgment  of  the  lower  court  is  erroneous 
and  should  be  reversed. 

It  is  therefore  ordered,  a4judged  and  decreed,  that  the  judgment 
herein  appealed  from  be  annulled,  avoided  and  reversed,  and  proceed- 
ing to  render  such  judgment  as  should  have  been  rendered  by  the  lower 
court,  it  is  now  ordered,  adjudged  and  decreed,  that  plaintiff's  demand 
be  rejected,  and  that  he  do  pay  the  costs  of  both  Courts. 


No.?242.     .  liU  JU 

James  H.  West  vs.  P.  E.  Davis  and  Widow  H.  Runtz. 

A  miiMr  hdr,  on  urlTing  At  hia  minority,  CAnnot,  by  AppeAl,  obtAin  tb«  reveraAl  of  a  Judg- 
rendSTMl  Af^AinAt  the  Aaooe«aiiin  of  hi*  ftitker,  nod  wUoh  the  exeoator  of  thAt  sac* 
Allowed  to  beoone  Anal  by  not  A|»peAling. 

APPEAL  from  the  !Second  Judicial  District  Court,  Parish  of  Jefferson. 
Pardee^  J. 


B.  King  Outler,  W.  J.  McOum  and  W,  B,  Laneaater,  for  Plaintiff  and 
Appellant. 

BroMghUy  Buck  &  DinkeUpieLj  for  Defendants  and  Appellees : 

Tbo  bcBoflts  of  Art  503,  C.  P  ,  thAt  tbe  delAys  for  Ap|ieAl  as  rofArds  minors,  "miiAt  be  oom- 
pated  from  the  dsy  of  th^r  oonilng  of  Age,"  cAnsot  be  extended  to  a  salt  where  the 
minor  Meklng  to  AppeAl,  had,  or  bM  only  a  reeiduAry  interest  as  heir  in  a  saooeasion 
party  to  such  snit,  represented  by  a  testameatAry  exeentor.    18  B.  393. 

'*  This  Coort  esanot  Amend  the  Jiidiement  between  Appellees ;  nor  cao  An  Appellee  obtAin  Any 
relief  on  the  appeal  prosecuted  by  some  other  party  to  the  suit."    20  An.  121 :  10  An.  288. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

White,  J.  It  is  moved  to  dismiss  this  appeal  on  the  following 
grooiids:  1.  Want  of  proper  parties  to  the  appeal.  2.  Errors  in  the 
transcript.  3.  That  the  appeal  was  taken  after  the  legal  delays.  The 
flMvtionB  were  made  after  the  three  days,  and  are  hence  not  in  time.  Of 
•oorse,  the  denial  of  the  motions  will  not  preclude  us  from  ascertaining 
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when  the  case  is  before  tis  on  its  merits,  whether  the  necessary  partien 
to  justify  a  decree  have  been  made,  whether  there  is  an  ai?peal,  a.s  also 
whether  the  transcript  is  so  defective  as  to  preclude  the  formation  of* 
conclusion.  We  cannot  now  pass  upon  these  questions,  owing  to  the 
tiirdinesA  in  filing  the  motions;  they  are  therefore  denied. 


On  the  Merits. 

Poch6,  J.  This  suit  was  instituted  in  January,  1867,  with  the  object 
of  annulling  the  sale  under  executory  process,  of  a  piece  of  landed 
property  belonging  to  plaintiff,  seized  by  the  defendant  Davis,  and 
atJ^ndicated  to  his  co-defendant,  Mrs.  Knntz. 

At  the  death  of  West,  in  September,  1867,  his  widow  was  qualified  as 
testamentary  executrix  of  his  succession,  and  in  said  capacity,  she 
became  plaintiff  in  the  suit,  and  judgment  was  rendered  against  her  in 
December,  1868. 

This  appeal  was  taken  from  said  judgment  in  May,  1878,  by  Henry 
West,  who  alleged  in  a  petition  of  appeal,  that  he  was  one  of  the  chil- 
dren of  the  deceased  J.  H.  West,  and  that  he  had  reached  his  age  of 
mj^jority  on  the  29th  of  May,  1877,  x)r  less  than  one  year  previous  to  his 
application  for  an  appeal  in  the  case. 

Under  the  decree  rendered  on  appellee's  motion  to  dismiss  this 
appeal,  by  our  immediate  predecessors,  who  oven'uled  said  motion,  the 
right  of  this  Court  to  examine  into  the  validity  of  this  appeal  wan 
specially  reserved. 

We  shall  now  proceed  to  test  the  right  of  the  present  appellant  to 
maintain  his  appeal,  taken  nearly  ten  years  after  the  rendition  of  the 
judgment  which  he  seeks  to  reverse. 

The  pleadings  and  the  record  show  that  the  succession  of  the  deceased, 
who  had  left  three  children  and  a  surviving  widow  in  community,  waa 
under  administration,  and  was  fully  and  legally  rejiresented  herein  by 
the  widow  in  her  recognized  capacity  of  testamentary  executrix ;  and 
that  the  succession  of  the  father  was,  and  could  ouly  be  accepted  with 
benefit  of  inventory  by  his  minor  children,  who  had  only  a  reaidiiary 
interest  in  his  succession. 

Hence,  it  follows  that  those  heirs,  if  even  of  age  at  the  time  of  the 
rendition  of  the  judgment,  could  not  have  stood  in  judgment  in  the 
name  of  the  succession  thus  represented  and  administered.  It  is,  there- 
fore, clear,  that  subsequently,  in  May,  1878,  the  present  appellant,  who 
had  acquired  no  greater  rights  in  and  to  the  succession,  and  to  this 
specific  property,  alleged  to  belong  t<o  the  succession,  could  not,  in  his 
own  right,  represent  the  succession,  or  his  co-heirs,  yet  minors,  in 
moving  for  this  appeal,  and  that  the  proceedings  instituted  by  him 
alone,  with  a  view  to  reverse  the  judgment  rendered  against  the  succ^* 
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sioii,  duly  represented,  coald  not  prevent  the  judgment  of  the  District 
Court  from  becoming  final  against  theBiiccession,  whone  legal  represen- 
tative had  failed  to  take  an  appeal  within  one  year  after  the  rendition 
of  the  judgment.  Audat,  curatrix,  vs.  Lutey,  curator,  12  K.  325; 
Pr^jean  vs.  Robin,  curator,  14  A.  788. 

The  right  conferred  by  Art.  593,  Code  of  Practice,  to  minors  to  appeal 
from  judgments  in  which  they  are  interested,  within  one  year  after  the 
day  of  their  becoming  of  age,  does  not  contemplate  tlie  exercise  of  such 
right  by  the  minor  heir  of  a  succession  under  administration,  and  duly 
represented  by  an  administrator  or  executor,  and  wlien  the  latter 
acquiesced  in  the  judgment,  or  took  no  appeal  within  the  time  pre* 
scribed  bv  law. 

We,  therefore,  hold  that  the  judgment  appealed  from  had  become 
final  against  the  succession  of  James  H.  West,  when  this  appellant 
obtained  his  order  of  appeal,  which  is,  therefore,  an  absolute  nullity. 

It  is,  therefore,  ordered,  that  the  appeal  be  dismissed  at  appellant^s 
osoto* 


No.  8528. 
The  State  of  Louisiana  vs.  Albert  G.  Ober. 

The  doctrine  of  estoppel  applies  to  the  State  as  well  as  to  private  individoals.    98  An.  403. 

APPEAL  from  the  Ninth  Judicial  District  Court,  Parish  of  Concordia. 
Hough,  J. 


Geo.  8.  Sawyer,  for  Plaintiff  and  Appellant : 

The  sale  of  the  school  section  to  York  and  Hoover  was  nnll  and  void : 

1.  Becanse  it  was  made  withont  the  ^*  conaent^''  of  the  inhahitants  legally  given.  Act  of 
Congress,  Fehniary,  1843.  V.  S.  Stat,  at  Large,  Vol.  5,  p.  601 ;  Duraot  vs.  Board  of  Liqui- 
dators, 29  An.  p.  77,  wheif  Ibe  said  act  Is  quoted ;  Rev.  Stat  1876,  Seo.  1316 ;  C.  C.  1707, 
1818,  etc. 

tt.  Becanse  said  land  was  not  sold  in  lots,  as  required  by  law.  Rev.  Stat.  1876,  See.  1316. 
See  Treasurer's  Deed,  Record,  page  33.  The  sale  was  absolutely  noil  and  void.  €.  C. 
Art.  3010.    The  act  was  fcifra  virea.    33  An.  1031. 

3     There  was  no  warrant  from  the  Audltnr  authorizing  tliis  sale. 

4.  Becanse  there  were  no  appraiseni  appointed  and  sworn,  etr.  The  afBnnatiTe  and  burdon, 
of  proof  to  show  that  all  prescrilied  formalities  were  strictly  complied  with  is  on  the  de* 
tedant.  B  N.  S.  246 :  3  La.  421 ;  4  La.  150, 207 ;  9  I^a.  542 ;  Reeves  vs.  Towlea,  10  La.  885  ; 
C.  C.  3010 ;  9d  Cond.  U.  S.  S.  C.  Reports.  ISO,  (note).  De  nan  exUUntUnu  §t  non  apparenr 
tibua  eadem  egt  ratio. 

The  prpflcrlbed  formalities  must  be  strictly  followed.  30  Call.  96 ;  7  Bosw.  604 ;  90  H.  Pr. 
3B5;  Abb.  Corp.  Dig.  869 ;  2  Eans.  357,  371 ;  16  Ind.  227 ;  7  Gray,  12 ;  Cool,  on  Const.  L  im 
196. 

5.  The  prescription  of  ten  years  will  not  apply.  Trop.  de  la  Preso.  Ko.  991,  t.  2d,  p.  445.  See 
Xos.  918.  919,  920,  ib.  Titles  defective  in  form,  even,  cannot  be  the  basis  of  ten  years' 
prescription,  locum  Ht.    C.  C.  3186 ;  C.  N.  2267 ;  Trop.  903. 
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6.  The  prMcripthm  of  too  yean  aequir$nda  eaum^  him  bo  placo  betwcaa  tbe  immediate 
vendor  and  rendee.    Trop.  Preec.  No.  904 :  C.  C.  3848 ;  Yaz  Preee.  No.  190. 

No  preacription  can  run  against  tbe  State.  Lyndeey's  Case,  3  Petere'  Rep.  673.  It  eannot  be 
estopped,  being  bat  a  tmstee. 

7.  The  State  is  but  a  trustee,  clothed  with  a  naked  tniat»  nneoupled  with  as  kpterMfc.  M 
An.  190,96;  33  An.  713. 

8.  All  parties  defendant  were  neceasarlly  in  bad  faith.    C.  C.  3483,  34A3.     They  owe  Ibr  rent , 

etc.,  at  $500  per  year. 

Steele  &  Garrett,  for  Defendant  and  Appellee : 

1.  Elections  are  to  be  determined  by  the  m%)ority  of  baUots  cast,  and  tan  not  to  be  set  asMe 
on  aoeonnt  of  the  meagrmees  of  the  vote.    Austin  rs.  Bggleaton,  IS  An.  38(. 

3.  Where  a  State  is  purty  to  a  oootraot,  or  aoes  to  enforoe  oontraot  rigbfcs,  the  same  rales  of 
law  are  applied  to  her  as  to  private  poisons  onder  likt  circamstanoes.  Davis  vs.  Gray,  16 
WalL  p.  S3S ;  Carron  vs.  State  of  Ark.,  15  Howard,  308 ;  SaccesHion  of  Zaebarie,  30  Ad. 
1303;  Graham  vs.  Tlgnor,  S3  An.  570 ;  Pepper  vs.  Donlap,  9  An.  141 

3.  The  sido  of  school  lands  in  block,  Instead  of  lots  of  40  to  160  aores,  under  Act  367  of  IfiK, 
is  not  an  absolute  nullity ;  but  such  failure  to  subdivide  is  an  Informality  of  the  sale  cured 
by  the  prescription  of  five  years.    C.  C.  3543 ;  Frasier  vs.  Zytieg,  39  An.  537. 

4.  The  plaintiff  vendor  having  recognized  the  title  of  defendant  vendee  by  foreclosing  tlie 
mortgage  and  reeeiving  the  proceeils  of  the  mortgage  notes  given  as  part  of  the  purrhawe 
price,  is  thereby  estopped  from  denying  the  validity  of  the  first  sale.  Girault  vs.  Zuntit, 
15  An.  684 ;  State  vs.  Taylor,  38  An.  463;  Delbondio  vs.  N.  O.  M.  I.  Co.,  28  An.  139. 

3.  The  plaintiff  vendor  cannot  maintain  the  action  to  rescind  the  sale  and  take  back  the 
property  without  first  having  tendered  tbe  portion  of  the  price  paid.  Lee  vs.  Taylor.  Si 
An.  514 ;  Heirs  of  Doll  vs.  Kuthman,  33  An.  487. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  suit  instituted  bv  the  State  to  recover  a  tract  of 
land  in  the  Parish  of  Concordia,  described  as  the  16th  Section  of  Town- 
ship Four,  in  the  Land  District  North  of  Red  River,  in  the  possesRion 
of,  and  the  title  to  which  is  claimed  by  defendant. 

The  facts  relating  to  this  controversy  are  siibstiiutially  these  : 

In  I860,  this  land  was  sold  by  the  StAte  to  Z.  York  tuid  £.  J.  Hoover, 
for  twenty-two  thousand  dollars.  Of  thin  amount,  one-tenth,  $2^200, 
was  paid  in  cash,  and  for  the  balance  of  the  price  the  purchasera  exe- 
cuted their  nine  promissory  notes,  i)ayable  annually  thereafter,  and 
secured  by  mortgage  on  the  land.  The  cash  paid  was  ti^ansraitted  and 
received  into  the  State  treasury.  In  1870,  an  order  of  seizure  and  saU^ 
issued  on  the  notes,  which  remained  unpaid,  at  the  instance  of  the 
State,  and  in  January,  1871,  the  land  was  sold  under  this  proceeding 
and  a^udicated  to  F.  D.  Atwater  for  $1,500,  which  was  also  paid  into 
the  State  treasury. 

In  the  meantime,  the  land  had  been  surrendered  in  bankruptcy  by 
tlie  original  purchasers,  York  and  Hoover,  and  in  1869,  sold  by  jtJieir 
assignee  in  bankruptcy  at  bankrupt  sale,  to  A.  G.  Ober  and  F.  D. 
Atwater,  but  owing  to  oppositions  made  by  the  creditors  of  York  and 
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Hoover,  the  adjadication  to  the  purchasers  at  the  bankrupt  sale  was 
not  completed  till  April,  1871. 

Atwater  subsequently  sold  his  interest  in  the  laud  to  A.  G.  Ober,  the 
defendant  herein.  The  laud  in  question  was  known  as  school  lands, 
and  is  embraced  in  the  grant  made  by  the  federal  government  to  the 
State  for  educational  purposes,  by  Act  of  Congress,  of  15th  February, 
1843. 

The  State  seeks  to  set  aside  the  sale  of  the  land  and  recover  the 
same  on  account  of  certain  alleged  illegalities  in  the  original  sale  to 
York  and  Hoover. 

The  defenses  to  the  action  are  those  of  estoppel,  prescription,  and 
the  failure  of  the  State  to  return  the  money  received  for  the  land,  or  the 
offer  of  a  return  before  bringing  the  suit.  From  a  judgment  in  favor 
of  the  defendant,  the  plaintiff  has  appealed. 

The  grouud  of  estoppel,  relied  on  by  the  defendant,  is  the  action  of 
the  State  in  selling  the  land,  receiving  the  cash  payment,  and  subse- 
qnently  suing  to  recover  the  credit  portion  of  the  price,  and  causing 
the  land  to  be  again  sold  under  her  mortgage,  and  a  second  time 
receiving  the  amount  of  the  ac^udication. 

Except  upon  the  theory  that  the  Arst  sale  conveyed  a  title  to  the 
purchasers,  and  they'  had  become  tlie  owners  of  the  land  by  virtue  of 
that  sale,  and  owed  the  unpaid  balance  of  the  price  for  the  property 
they  had  thus  acquired,  the  State  could  not  consistently  have  proceeded 
to  enforce  her  morigage  on  the  land  for  the  price,  and  compel  the  pay- 
ment of  the  balance  due  thereon. 

There  is  no  question  that  were  the  original  vendor  a  private  individ- 
ual, he  would  be  precluded  by  such  action  from  ever  again  claiming 
the  land  and  instituting  suit  for  its  recovery,  on  acconnt  of  defects  or 
irregalarities  attiendiug  the  proceedings  under  which  he  had  tirst  sold 
the  property.  He  could  not,  and  would  not,  under  such  circumstanccK, 
lie  listened  to.  Plaintiff  ^s  counsel  contends  that  this  rule  does  n()t 
apply  to  the  State,  and  es]»ecially  us  the  beneficiaries  of  the  original 
grant  from  the  United  States  have  an  interest  in  the  lands  embraced 
therein. 

We  think  otherwise.  In  the  case  of  the  State  vs.  Taylor,  28  A-  462, 
it  was  held:  **  That  the  State  is  bound  by  her  judicial  pleadings  and 
admissions,  the  same  as  private  persons,  and  is  entitled  to  uo  greater 
right  or  immunity  as  a  litigant,  than  they  are.  The  doctrine  of  estop- 
pel applies  to  the  State  just  as  it  does  to  individuals.^'  Nor  is  this  rule 
of  law  varied  by  the  fivct  that  there  are  others  interested  in  the  subject 
matter  of  the  proceedings  conducted  by  the  Stiite.  If  any  persons  have 
been  injured  by  the  action  of  the  State,  good  faith  and  a  sense  of  jus- 
tice should  incline  the  St^te  to  make  reparation,  as  all  other  tiducia-^ 
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ies  aliuuld  do  nnderlike  cii-ciimstaucefi,  eveu  admitting  their eiiatenc 
lilt  eucli  couditions  oaniint  nfftct  tlie  rules  of  law  nor  modify  E 
lability  aud  status  of  tlie  St^te,  iua  judicial  proceeding  in  a  suit  whc 
he  BHtt  tietiku  to  rtx-over  the  landu  m  owuer,  aud  wliere  the  legal  lii 
ludcr  the  federal  grant  was  vested  solely  in  the  State.  This  view  . 
he  case  dispenses  with  the  consideration  of  other  questions  invnlvt 
We  find  no  error  in  the  judgment  appealed  from,  and  it  is,  tlierefoi 
ifHnued  nt  the  costs  of  tlio  pluiutiffand  api>ellant. 


No.  84«a 
B.  R,  Bakhoiv  vs.  E.  A.  Hepler  i 

Jnilcr  tbe  laira  of  lli«  Suts,  pullce  Jiirlei  are  c 
ivpiUte  bj  nrdliiiuicfs  the  iiisniier  of  maklnf; 

The  liurdPD  Impowil  on  Uwcl  onnen  by  the  piroclilil  road  Uws.  la  oot  a  Ui>iab 
■nenningof  the  CoDHtltntioD  In  Ita  llwlUtiau  or  the  municipal  UuIde  poirer. 

i  I'PEAL  from  the  Niueteenth  Judicial  District  Court.,  PariBh 
Ix.     Terrebonne.     Goode,  J. 

John  B.  Wlitder,  for  Plaintiff  aud  Appellant. 
£.  F.  Winchester,  for  Defendants  aud  Appellees. 

The  opinion  of  the  Court  was  delivered  by 

PocHfi,  J,  The  defendant,  road  ius]>ector,  having  proc«cded  nO' 
;he  road  laws  of  the  Parishof  Terrebonne  to  advertise  for  sale  thew 
to  be  done  on  the  public  road  contiguous  to  plaintiff's  lauds,  by  Tea 
)f  the  latter's  refusal  to  do  the  work  necessary  on  his  road,  he ' 
tnjoined  by  plaintiff,  who  urges  that  the  road  laws  of  Terrebo 
Pariah,  under  whicti  proprietors  of  lands  are  required  to  make  i 
repair,  at  their  expense,  the  roads  in  front  of  their  propeily,  are  iu  c 
!lict  with  the  road  laws  of  the  State,  which  provide  tliat  the  mail 
uid  repairing  of  the  public  roads  sliould  be  made  by  the  labor  of  ( 
bodied  men  of  the  parish,  under  the  control  of  road  ovorseers  to 
appointed  by  the  police  juries,  and  that  such  parochial  laws  virtu 
operate  as  a  tas  on  his  property,  on  which  a  tai  of  ten  mills 
Already  been  imposed  by  the  police  jury,  and  are,  therefore,  \iola 
of  Art.  309  of  the  present  Constitution. 

The  road  inspector  and  the  police  jury  filed  a  general  denial,  ai 
special  defense,  admitting  the  acts  complained  of  and  maintaining 
legality  and  constitutionality  of  the  parochial  ordinances  retativ 
public  roads.    They  also  filed  a  plea  in  reconvention  for  a  fine  of  i 
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laintiff,  ander  a  provision  of  tbe  parieli  road  laws.  Plaintiff 
lied  from  tlie  judgment  of  tiin  District  Court,  which  diasolvc<l 
;tion,  and  condemned  him  to  pay  a  fine  of  forty  doUai'S  and 

8  no  contest  as  to  the  regularity  of  the  road  inspector's  pro- 
or  of  the  correctness  of  the  judgment  under  the  parish  roml 
the  contention  iiinges  solely  on  the  following  questions  : 
ether  the  State  laws  relative  to  public  roads,  authorize  the 
ries  Xo  establish  any  other  system  for  making  and  repairing 
ids  than  the  labor  system. 

ether  the  burden  imposed  on  land  onners  by  the  parochial 
s  is  a  tax,  withiu  the  meaning  of  the  Cunstitutiou,  iu  its 
1  of  the  municipal  taxing  power. 

he  history  of  State  legislation  on  the  subject  of  public  roads, 
( that  two  distinct  systems  have  beeu  successively  provided 
a  State;  under  one  of  the  systems,  the  landed  owners  were 
bo  make  and  repair,  at  their  own  expense,  the  public  roads  tn 
ir  contiguous  to,  their  landed  property ;  and  under  the  other, 
on  public  roads  was  to  be  done  by  the  able  bodied  men  of 
I,  under  the  control  of  road  overseers  appointed  by  the  police 

the  legislation  of  1S39,  both  systems  were  recognized ;  one, 
ietor's,  being  confined  to  roads  situated  on  rivers  and  other 
!  streams,  and  the  other,  the  labor  system,  to  all  other  ronds. 
No.  J46  of  1659,  the  whole  subject  matter  waa  left  to  the 
'  police  juries,  who  were  granted  full  power  to  pass  all  such 
«as  they  may  deem  necessary,  rehitive  to  roads,  biidges  and 
nd  to  enforce  their  ordinances  by  fine  and  imprisonment, 
tvisions  of  this  Act  are  incorporated  iu  Section  3364  of  the 
Statutes  of  1870,  and  clearly  indicate  the  intention  of  the 
e  to  wisely  entrust  such  regulations  to  the  local  authorities  of 

was  the  last  expression  of  legislative  will  on  the  subject,  it 
[iear  beyond  a  doubt  that  the  police  juries  were  endowed  with 
K>wei-s  iu  the  regulation  of  public  roads,  and  that  the  State 
lo  system  of  its  own,  either  the  "proprietors  "  or  the  "labor" 
tuching  the  making  and  repairing  of  public  roads. 
}  whole  difficulty  in  this  case  arises  from  the  unaccountable 
;he  compilers  of  the  Revised  Statutes  of  1870,  after  incorpo- 
the  head  of  the  chapter  or  subject  of  "  Roads,"  the  legislation 
Oder  which  the  whole  matter  had  been  i-elcgated  to  the  jmtice 
oceeded  to  incorporate  iu  the  same  chapter,  in  Section  3373, 
lioDS  of  the  legislation  of  ISld,  which  hod  established,  as  u 
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ries  should  do  under  like  cireanistanceBy  even  admitting  their  existence; 
but  such  conditions  cannot  affect  the  rules  of  law  nor  modify  the 
liability  and  status  of  the  State,  in  a  judicial  proceeding  in  a  suit  where 
the  State  seeks  to  recover  the  lands  as  owner,  and  where  the  legal  title 
under  the  federal  grant  was  vested  solely  in  the  State.  This  view  of 
the  case  dispenses  with  the  consideration  of  other  questions  involved. 
AVe  find  no  error  in  the  judgment  appealed  from,  and  it  is,  therefore, 
affirmed  at  the  costs  of  the  plaintiff  and  appellant. 


No.  8463. 
B.  R.  B ARROW  vs.  E.  A.  Hepler  et  al. 

Under  the  laws  of  the  State,  police  Juries  are  clothed  with  plenary  and  exclasire  jMwer  to 
regulate  by  ordinances  the  manner  of  making  and  repairing  pablic  roads  in  their  respect- 
ive parishes. 

The  burden  imposed  on  land  owners  by  the  parochial  road  laws,  is  not  a  tas  witliin  tlM 
meaning  of  the  Constitution  la  its  limitation  of  the  municipal  taxing  power. 

APPEAL  from  the  Nineteenth  Judicial  District  Court,  Parish  of 
Terrebonne.     Goode,  J. 


John  B.  Winder  J  for  Plaintiff  and  Appellant. 
B,  F*  Whickester,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  The  defendant/ road  inspector,  having  proceeded  under 
the  road  laws  of  the  Parish  of  Terrebonne  to  advertise  for  sale  the  work 
to  be  done  on  the  public  road  contiguous  to  plaintiff's  lands,  by  reason 
of  the  latter's  refusal  to  do  the  work  necessary  on  his  road,  lie  was 
epjoined  by  plaintiff,  who  urges  that  the  road  laws  of  Terrebonne 
Parish,  under  which  proprietors  of  U\nds  are  required  to  make  and 
repair,  at  their  expense,  the  roads  in  fi-ont  of  their  property,  are  in  con- 
flict with  the  road  laws  of  the  Stat«,  which  provide  that  the  making 
and  repairing  of  the  public  roads  should  be  made  by  the  labor  of  able 
bodied  men  of  the  parish,  under  the  control  of  road  overseers  to  be 
appointed  by  the  i>olice  juries,  and  that  such  parochial  laws  virtually 
operate  as  a  tax  on  his  property,  on  which  a  tax  of  ten  mills  had 
already  been  imposed  by  the  police  jury,  and  are,  therefore,  violative 
of  Art.  209  of  the  present  Constitution. 

The  road  inspector  and  the  police  jury  filed  a  general  denial,  and  a 
special  defense,  admitting  the  acts  complained  of  and  maintaining  the 
legality  and  constitutionality  of  the  parochial  ordinances  relative  to 
public  roads.    They  also  filed  n  plea  in  reconvention  for  a  fine  of  $120 


NEW  ORLEANS,  MARCH,  1882.  963 

Bartow  vs.  Hepler  et  al. 

against. plaintiff,  under  a  provision  of  the  parish  road  laws.  Plaintiff 
lias  appealed  from  the  judgment  of  the  District  Court,  which  dissolved 
his  ii\j unction,  und  condemned  him  to  pay  a  fine  of  forty  dollara  and 
all  costs. 

There  is  no  contest  as  to  the  regularity  of  the  i-oad  inspector's  pro- 
ceedings, or  of  the  correctness  of  the  judgment  under  the  parish  road 
laws,  and  the  contention  hinges  solely  on  the  following  questions  : 

1.  Whether  the  State  laws  relative  to  public  roads,  authorize  the 
police  juries  to  establish  any  other  system  for  making  and  repairing 
public  roads  than  the  labor  system. 

2.  Whether  the  burden  imposed  on  land  owners  by  the  parochial 
road  laws  is  a  tax,  within  the  meaning  of  the  Constitution,  in  its 
limitation  of  the  municipal  taxing  power. 

1.  In  the  history  of  State  legislation  on  the  subject  of  public  roads, 
it  appears  that  two  distinct  systems  have  been  successively  provided 
for  in  this  State ;  under  one  of  the  systems,  the  landed  owners  were 
required  to  make  and  repair,  at  their  own  expense,  the  public  roads  in 
front  of,  or  contiguous  to,  their  landed  property ;  and  under  the  other, 
the  work  on  public  roads  was  to  be  done  by  the  able  bodied  men  of 
the  parish,  under  the  control  of  road  overseers  appointed  by  the  police 
juries. 

Under  the  legislation  of  1829,  both  systems  were  recognized ;  one, 
the  proprietor's,  being  confined  to  roads  situated  on  rivers  and  other 
navigable  streams,  and  the  other,  the  labor  system,  to  all  other  roads. 

By  Act  No,  146  of  1858,  the  whole  subject  matter  was  left  to  the 
control  of  police  juries,  who  were  granted  full  power  to  pass  all  such 
ordinances  as  they  may  deem  necessary,  relative  to  roads,  bridges  and 
ditches,  and  to  enforce  their  ordinances  by  fine  and  imprisonment. 

The  provisions  of  this  Act  are  incorporated  in  Section  S364  of  the 
Revised  Statutes  of  1870,  and  clearly  indicate  the  intention  of  the 
legislature  to  wisely  entrust  such  regulations  to  the  local  authorities  of 
the  x>arishes. 

As  this  was  the  last  expression  of  legislative  will  on  the  subject,  it 
would  appear  beyond  a  doubt  that  the  police  juries  were  endowed  with 
plenary  powers  in  the  regulation  of  public  roads,  and  that  the  State 
enforced  no  system  of  its  own,  either  the  ^' projmetors  "  or  the  ^^lubor''^ 
system,  touching  the  making  and  repairing  of  public  roads. 

And  the  whole  difficulty  in  this  cose  arises  from  the  unaccountable 
fact  that  the  compilers  of  the  Revised  Statutes  of  1870,  after  incorpo- 
rating at  the  head  of  the  chapter  or  subject  of  *^  Roads,"  the  legislation 
of  1858,  under  which  the  whole  matter  had  been  relegated  to  the  police 
juries,  proceeded  to  incorporate  in  the  same  chapter,  in  Section  3373, 
the  provisions  of  the  legislation  of  1818,  which  had  established,  as  a 
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State  BysteiDy  the  mnniier  of  making  and  repairing  public  roads  by  the 
labor  of  the  able  l>odied  men  of  the  parishes. 

And  plaintiff  contends  that  Act  No.  112  of  1880,  which  is  entitled  ^^  An 
Act  to  amend  and  re-enact  Section  3373  of  the  Revised  Statutes  of  1870, 
relative  to  pnblic  roads,'^  has  had  for  effect  to  repeal  and  abrogate  all 
other  laws  of  the  State  relative  to  public  roads,  and  has  re-established 
the  ^*  lal>or  system,^'  for  making  and  repairing  such  roads. 

This  Act  amends  Section  3373  in  three  particulars,  but  it  cannot  be 
construed  as  giving  to  the  amended  section  any  greater  general  powers 
than  it  hitherto  contiiined  or  conferred. 

Hence,  we  cannot  adopt  plaintiff 's  theory  that  it  is  the  last  expres* 
sion  of  legislative  will  on  the  subject  of  public  roads  in  the  sense  which 
he  contends  for.  The  Act  contains  no  repealing  clause,  and  henoe  it 
does  not  abrogate  otiier  laws  existing  on  the  Statute  books  on  the  same 
subject  matter. 

As  it  only  amends  Section  3373,  in  some  unimportant  details,  and  Is 
passed  with  special  reference  to  the  Revised  Statutes  which  contain  the 
legislation  of  1858,  conferring  full  authority  to  police  juries  touching 
public  roads,  it  cannot  be  construed  to  indicate  an  intention  on  the 
paii:  of  the  legislature  to  est^ablish  a  peculiar  State  system  on  the  subject 
of  public  roads. 

With  the  exception  of  these  unimportant  amendments,  this  Act  leaver 
the  legislation  of  the  State  on  the  subject  of  public  roads,  in  precisely 
the  same  condition  which  characterized  it  in  the  Revised  Statutes  of 
1870,  which  apparently  contain  two  dissimilar  systems  on  the  subject 
matter. 

Plaintiff  concedes  that,  under  bis  construction  of  those  Statutes,  con- 
taining provisions  apparently  conflicting,  the  two  systems  recognized 
are  of  equal  dignity,  and  that,  therefore,  the  present  road  laws  of  Ter- 
rebonne Parish  are  not  in  conflict  with  the  State  legislation,  unless 
they  be  so  made  under  his  construction  of  Act  112  of  1880,  which  we 
have  shown  as  not  imparting  such  a  construction. 

A  careful  reading  of  the  various  Sections  of  the  Revised  Statutes  of 
1870,  on  tlie  subject  of  roads,  satisfies  our  minds  that  the  effect  of  all 
that  legislation  is  to  relegate  to  the  police  juries  the  full  and  exclusive 
power  to  establish  such  system  of  road  laws  as  to  them  may  appear 
necessary  or  more  convenient,  and  that  the  object  and  effect  of  Section 
3373  was  to  specially  regulate  the  powers  of  such  of  the  police  jurie:? 
as  would  adopt  the  labor  system,  and  to  give  them  ample  power  t<> 
enforce  tlieir  system  by  fines. 

Such  was  the  conclusion  reached  by  our  immediate  predecessors,  who 
held,  that  Sectioh  3364  of  the  Revised  Statutes,  incorporating  the 
provisions  of  the  legislation  of  1858,  under  which  police  juries  were 
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clothed  witb  plenary^  power  iu  the  premises,  was  the  law  of  the  State 
regulating  the  subject  matter  of  public  roads.  30  A.  1092,  St.  Martin 
v.«.  Delahoussaye. 

Ill  the  case  of  St.  Landry  vs.  Stout,  32  A.  1278,  the  present  Court 
ivcognised  the  power  of  police  juries  to  enact  and  enforce  ordinances 
touching  the  manner  of  making  and  repairing  public  roads. 

We  are,  therefore,  clear  iu  our  conclusion,  that  under  the  lq,ws  of  the 
State,  police  juries  are  clothed  with  full,  plenary  and  exclusive  })Ower 
to  regulate  by  ordinances  the  manner  of  making  and  repairing  public 
roads  in  their  respective  i)arishes,  and.  that,  therefore,  the  ordinauceK 
<>f  the  Police  Jury  of  the  Parish  of  Terrebonne  on  this  subject,  are  legal 
and  binding. 

2.  The  argument  that  the  police  jury,  having  exhausted  its  taxing 
]iower  under  the  Constitutional  limitation,  is  inhibited  from  imposing 
the  lulditioual  burden  of  road  repairing,  is  evidently  not  serious,  and  is 
refut'ed  by  a  mere  statement  of  the  proposition. 

The  taxing  power  of  a  municipal  corporation  is  as  distinct  from  its 
lK>wer  to  regulate  the  manner  of  making  and  repairing  public  roads, 
and  to  enforce  its  ordinances  by  fine  or  imprisonment,  as  it  is  distinct 
from  the  power  of  such  corporations  to  enforce  any  police  regulations. 
A  fine  for  dereliction  of  duty  is  not  more  a  tux  than  an  imprisonment 
lor  the  violation  of  a  police  regulation. 

We  find  no  error  in  the  judgment  appealed  from  j  it  is,  therefore, 
aftiiiDed  at  appellant^s  costs. 


No.  8538. 
J.  C.  Seale  vs.  Parish  of  Madison. 

This  i«  A  soft  liy  a  Pariish  Attorney  for  bis  f«e8.    He  obtains  jndgment  for  part  of  his  ckivn. 
But  it  is  held,  that  his  employment  under  the  statute  creates  no  contract  between  him  and 

the  Parish,  and  that  he  is  not  entitled  to  bave^  by  his  judgment,  a  tax  ordered  to  be  levied 

to  pay  Mm. 


A 


PPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  Madison. 
Delonetff  J. 


//.  P.  We^ls  and  John  B,  Stones  for  plaintiff  and  Api)ollant. 
/?.  1).  Farrar,  for  Defendant  and  Appellee, 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    The  plaintiff  sues  the  Parish  of  Madison  for  fees  or  com- 
iiiisHions  due  him  as  Parish  Attorney  for  said  Parish. 
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The  amoant  claimed  is  $34,388,  lese  $5,400,  already  paid  bim.  This* 
amount  consists  of  five  per  centum  upon  the  aggregate  of  the  sums  lor 
which  the  Parish  was  sought  to  be  made  liable  in  certain  suits  brought 
against  the  late  Board  of  Levee  Commissioners,  for  the  Parishes  of 
Madison  and  Carroll,  in  the  United  States  Courts ;  the  plaintiff  claiming 
that  he  was  entitled  by  law  to  that  rate  of  compensation  for  defending 
said  suits. 

The  amounts  claimed  in  these  suits  were  over  a  million  of  dollars* 
and  the  result  of  the  litigation  was,  that  the  Parish  made  a  successful 
defense  and  had  nothing  to  pay. 

The  defenses  of  the  Parish  to  this  demand  of  the  plaintiff  in  this  suit 
are,  substantially : 

That  plaintiff  cannot  legally  charge  for  defending  suits  in  the  United 
States.  Courts,  or  for  services  rendered  out  of  the  Parish  of  Madison,  to 
which  Parish  his  official  functions  were  restricted  by  law }  that  the 
suits  were  not  against  the  Parish  of  Madison,  but  against  the  Levet^ 
Board,  and  that  no  services  were  performed  in  but  two  cases  by  the 
plaintiff,  which  were  the  only  cases  in  which  any  defense  was  made, 
and  judgments  rendered ;  and  that  large  sums  had  been  paid  to  other 
attorneys  as  fees  in  the  same  cases. 

The  Court  a  qua  gave  judgment  for  the  plaintiff  for  $3^14.52,  and 
from  that  judgment  he  has  appealed,  and  the  appellee  has  asked  an 
amendment  of  the  judgment  rejecting  the  demand. 

The  facts  of  the  case,  as  disclosed  by  the  evidence,  are  substantially 
these : 

Plaintiff  was  District  Attorney,  pro  tern,,  or  Parish  Attorney,  for  the 
Parish  of  Madison,  from  1871  to  1876,  except  one  year,  when  his  right 
to  the  office  was  in  controversy.  During  that  time  suits  for  large 
amounts,  aggregating  the  sum  mentioned,  were  brought  against  the 
Levee  Commissioners  of  the  two  Parishes  named,  and  whicli  the  two 
Parishes^  composing  the  Levee  District,  would  have  had  to  pay  had 
judgments  been  rendered  iu  favor  of  the  plaintiffs  therein. 

The  Act  of  1868,  (Act  120)  creating  the  office  of  District  Attorney  pro 
temporCy  provided  that  such  officer  should  be  the  Parish  Attorney,  and 
it  was  made  his  duty  to  represent  the  Parish  in  any  case  in  which  the 
Parish  was  interested,  and  should  besides  perform  such  other  duties  for 
the  benefit  of  the  Parish  as  might  be  required  by  the  police  jury,  and 
was  entitled  to  receive  five  per  cent,  on  the  amounts  involved  for 
defending  suits  against  the  Parish.    R.  S.  Sec.  1186. 

The  police  jury  of  Madison,  by  several  ordinances,  recognized  the 
interest  of  the  Parish  iu  these  suits,  and  the  privileges  and  duties  of 
the  plaintiff  with  respect  to  tliem,  and  empowered  him  to  employ 
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assistant  eouusel  to  defeu d  them.  Under  this  autliorization  the  plaintiff 
employed  Messrs.  Sa  niiel  R.  &  C.  L.  Walker  to  assist  in  the  defense  of 
one  of  the  suits,  entitled  Barclay  vs.  Board  Levee  Com niissi oners,  and 
Warrick  Tunstall,  Esq.,  in  another  suit,  Heine  vs.  same.  These  suits, 
in  point  of  fact,  were  the  only  ones  that  were  really  defended  of  al. 
those  instituted.  To  be  sure,  answers  were  filed  in  the  others,  but 
tli03'  seem  to  liave  awaited  the  issue  of  those  named,  and  when  they 
were  determined,  the  others  were  not  further  prosecuted.  In  those 
I'eferred  t-o  and  named  above,  however,  we  are  satisfied  that  the  plaintiff 
rendered  valuable  services.  It  was  upon  information  furnished  by 
him  that  the  defense  to  them  was  made.  He  made  several  trips  to  New 
Orleans  in  preparing  the  defense,  and  was  present  at  the  trial  of  them 
in  the  United  States  Circuit  Court,  and  co-operated  with  the  other 
attorneys  employed  by  him,  and  assisted  in  defraying  the  expenses 
incident  to  the  suits,  both  in  New  Orleans  and  Washington — one  of  the 
cases  having  been  appealed  to  the  Supreme  Court  of  the  United  States. 
The  employment  of  the  attorneys  mentioned  was  subsequently  ratified 
by  the  police  jury.  We,  however,  concur  with  the  District  Judge  who 
tried  the  case,  that  the  understanding  had  between  plaintiff  and 
the  Messrs.  Walker  was,  that  he  was  to  share  with  them  the  five  per 
cent,  commissions  on  the  amount  involved  in  the  suit  in  which  they 
were  employed.  That  is,  that  their  joint  fee  was  not  to  exceed  that 
rate,  and  plaintiff  himself  reported  to  the  police  jury  that  the  fee  of 
those  attorneys  was  to  be  two  and  one-half  per  cent,  on  the  amount  in 
suit,  and  was  to  be  deducted  from  his  commission,  and  this  was  sub- 
stantially the  purport  of  both  his  testimony  and  that  of  the  Walkers  in 
the  suit  brought  by  the  latter  against  the  Parish  for  their  fees.  We, 
however,  do  not  find  that  any  such  understanding  was  had  between  the 
plaintiff  and  Judge  Tunstall  in  regard  to  his  fee,  in  the  suit  defended 
by  him.  There  waa  no  agreement  on  the  part  of  plaintiff  to  divide  his 
commissions  with  him,  and  nothing  in  the  evidence  that  warrants  such 
ft  conclusion ;  and  we  think  the  Judge  a  quo  was  in  error  in  charging 
one-half  of  the  amount  paid  Tunstall  by  the  Parish,  to  the  plaintiff. 
And  we  differ  with  the  Judge  also,  in  regard  to  the  amount  on  which 
the  commissions  of  the  plaintiff  were  to  be  calculated.  The  evidence 
satisfies  us  that  the  liability  of  the  Parish  of  Madison,  had  judgment 
been  in  favor  of  the -claimants  on  the  amount  sued  for  in  the  two  cases, 
was  three-fifths,  instead  of  one-half,  as  estimated  by  the  Judge;  and  it 
was  on  this  proportion  of  the  debt  claimed  that  the  commissions  shonld 
have  been  calculated  ?  With  these  corrections,  the  plaintiff  is  entitled 
to  recover  $7,537.40,  instead  of  the  amount  allowed  by  the  judgment 
appealed  frowu    Wo  are  satisfied  that  bis  claim  for  services  in  the 
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other  cases,  in  which  no  defense,  or  at  most  a  mere  nooiiaal  one,  yvnn 
made,  was  properly  disallowed. 

The  plaintiff  complains  of  the  refusal  of  the  Judge  to  include  in  th«' 
judgment  a  provision  for  the  levy  of  a  tax  to  pay  the  same.     His  con- 
tention is,  that  at  the  time  his  services  were  rendered  and  bis  debt 
accrued,  the  law  required  that  whenever  a  judgment  was  rendered 
against  a  municipal  corporation,  the  judgment  at  the  same  time  should 
provide  for  its  payment,  by  ordering  the  assessment  and  collection  of  n 
special  tax  sufficient  to  satisfy  the  same,  and  that  this  provi^on  of  law 
formed  part  of  the  contract  under  which  the  indebt^ness  accrued, 
which  could  not  be  impaired  bj'  the  subsequent  repeal  of  the  law  (in 
1877)  inasmuch  as  it  was  protected  by  both  the  State  and  Federal  Con- 
stitution, and  that  the  taking  away  the  remedy  for  its  enforcement  wa.s 
an  impaii-ment  of  the  contract  within  the  intendment  of  the  law.     We 
do  not  concur  in  this  view  of  the  subject.    In  the  first  place,  the  argu- 
ment is  based  on  false  premises.    We  do  not  find  that  the  plaintiff's 
claim  was  based  upon  a  contract.    A  contract  implies  a  convention 
between  two  or  more  parties,  from  which  an  obligation  arises  in  favor 
of  one  or  both  of  the  parties.  •  There  wa«  no  such  convention  in  thiK 
case.    His  claim  does  not  grow  oiifof  "any  contract  made  with  th^  police 
jurj'  of  Madison,  but  out  of  a  legal  provision  allowing  him  a  certain 
compensation  for  services  rendered  the  Parish  in  his  official  capacity, 
and  whuli  it  was  made  his  duty  to  render,  and  the  compensatitm 
would  be  dn<j  him  with  or  witliout  the  action  of  the  parochial  author- 
ities.   Before  the  Act  of  1869  wa>  passed,  there  was  a  remedy  to  enforce 
the  payment  of  a  judgment  against  a  municipal  corporation.    A  renie<ly 
for  the  enforcement  of  such  a  right  exists  to-day,  and  were  the  debt 
claimed  founded  on  a  contra^'t,  it  would  by  no  means  follow  that  the 
abrogation  of  the  spe«inl  remedy  provided  by  the  Act  in  question,  to- wit : 
ordering  the  levj"  of  the  tax  in  ilirjiHluiiMMit  Itself,  wasnnconstitHtional. 
32  A.  884. 

This  precise  question  came  up  in  the  case  of  Carnes  vs.  Parish  of 
Red  River,  29  A.  608,  which  was  a  suit  by  a  sheriff  for  his  fees.  The 
Court  held  that  in  view  of  the  repealing  Act  of  1877,  the  order  for  th** 
levy  of  a  tax  to  pay  the  debt  >\  :i  s  properly  refused.  We  are  not  prepartMl 
to  overrule  that  decisiou.  ih>]  ran  we  concede,  as  charged  by  the 
plaintiff's  counsel,  that  it  is  repugnant  to  the  rules  of  constitutionRl 
construction. 

It  is  therefore  ordered,  ac^udged  and  decreed,  that  the  judgmeiiT 
appealed  from  be  amended,  by  increasing  the  amount  thereof  to  the 
sum  of  seven  thousand  five  hundred  and  thirty-seven  40-100  dollarn. 
with  legal  interest  from  judicial  demand,  and  as  thus  amended,  it  1h^ 
affirmed;  defendant  to  pay  the  costs  of  both  Court«. 
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State  Tft.  Howard. 


J.  C.  Eganj  Attorney  General,  for  tlie  St«te,  Appellee : 

I.  The  court  a  ^tM  has  the  right  to  correct  its  minutes,  so  as  to  have  them  conform  to  a  cor- 
rect statement  of  the  facts,  at  any  time.  Archbold's  Crim.  Pr  and  PI.,  7th  Ed  ,  Vol.  I,  p. 
GOO,  note  1 ;  Hale's  Plfas  of  the  Crown.  Vol  I,  Ist  Am.  Ed  ,  p.  646 ;  Bishop  on  Criminal 
Procedure,  2d  £d.,  Vol  I,  Sees  1161  and  1162;  Criminal  Law  Magazine,  Vol.  I,  Sec  12,  p. 
SS3;  State  vs.  Weetfail,  49  Iowa,  328 ;  Bilanski  vs.  State,  3  Minn  427;  Burnett  rs.  State, 
14  Tex.  435 

it.  Particolarly  does  this  right  exist  when  said  correction  is  made  contradictorily  with  the 
accused.    3t  A.  387 ;  lb.  4(6  ,  lb.  557 ;  32  A.  1227. 

3.  It  la  not  necessary,  in  a  verdict,  to  insert  the  name  of  the  accused,  or  the  offense.  30  A. 
383;  31  A.  717;  32  A.  854. 

F,  F.  Montgomeni/y  for  the  Accused,  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  accused  was  indicted  for  making  an  assault 
by  wilfully  shooting  at  one  Louis  Cook.  He  was  tried.  The  jury 
rendered  the  following  verdict:  *^  We,  the  jury,  find  tlie  prisoner 
guilty  of  the  above  cliarge." 

The  defendant  was  sentenced  to  tu*o  years'  imprisonment  at  hard 
labor,  and  appeals  to  this  Court« 

The  record  contains  a  bill  of  exception,  from  which  it  ap|)ears  that, 

on  the  23d  of  December,  1881,  op  motion  of  the  Distiict  Attorney,  the 

court  ordered  the  minutes  of  the  13th  previous,  to  be  so  changed  as  to 

add  to  the  same  the  words :     **  Said  verdict  being  in    waiting  ami 

written  upon  the  face  of  the  information  under  the  charge  j''  and  also  on 

the  same  day  the  following: 

**  State  of  Lot:isi.\NA,      ) 

V8,         [No.  221.    ' 

Gk£en  Howard,  ^ 

**  In  this  case,  the  prisoner  being  pi-esent  in  open  court,  the  court 
ordered  that  the  minutes  of  December  13th  be  amended  in  the  presence 
of  the  prisoner,  in  iiccordance  with  the  facts,  so  as  to  show  that  the 
said  verdict,  being  in  writing  and  written  upon  the  face  of  the  inform- 
ation nnder  the  charge.'^ 

The  bill  avers  that,  to  the  action  of  the  court,  the  defendant,  by 
counsel,  objected  upon  the  ground,  **  that  tlie  i>risouer  has  been  sentenced 
and  an  appeiil  has  been  granted  in  this  case^  before  the  said  altei*ations 

47 


No.  8519. 
The  State  op  Louisiana  vs.  Green  Howard.  fsi  sw 

I  61  1070 
It  is  well  settled,  that  the  Court  has  the  right  to  correct  its  minutes,  so  as  to  have  them  to      |  iu   jtA 

conr.ima  with  the  troth,  by  a  coriect  stateaient  of  facts,  at  any  time,  even  after  appeal.  Ills   406 

Ill6    aQQ 

APPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  East 
Carroll.    Delonei/,  J. 
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of  the  minutes,  and  upon  the  further  ground  that  such  alteration  of  the 
miunt«s  cannot  be  made  upon  the  oral  motion  of  the  State's  Attorney, 
without  any  written  motion  to  that  eflFect." 

The  objections  are  witliout  merit. 

It  is  well  settled  that  the  court  ha«  the  right  to  correct  its  minutes  so 
as  to  have  them  to  conform  with  truth  by  a  correct  statement  of  facts, 
at  any  time,  even  after  appeal,  particularly  when  this  is  done  in 
open  court  and  in  the  presence  of  the  accused,  who  does  not  charge 
falsity  against  the  corrections  and  consequent  injury  to  him.  31  A.  387, 
406,  557;  32  A.  1227  j  Bishop  Crim.  Prac.  2d  Ed.  Vol.  I,  Sees.  1161  and 
1162. 

It  is  settled  that  it  is  not  essential  to  embody  in  the  verdict  the 
name  of  the  accused,  or  to  insert  the  offense  charged.  30  A.  832 }  31 
A.  717 ;  32  A.  854. 

The  minutes  as  cori^ct^d  establish  with  all  required  precision  that 
the  accused  was  convicted  of  the  offense  for  which  he  was  indicted. 

It  was  not  necessary  that  the  motion  of  the  District  Attorney  should 
have  been  offei*CHl  in  writing.    Motions  are  reduced  to  writing  for  the 

a 

convenience  of  the  clerk  and  the  court,  although  it  is  customary  to 
secure  a  regularity  and  precision  in  the  proceedings,  to  draw  them  up 
in  writing.  The  court  could,  of  it<s  own  motion,  independent  of  any 
application,  have  ordered  the  correction  of  its  minutes,  in  the  presence 
of  the  accused,  or  notice  to  him,  where  the  correction  is  material.  It  is 
sufficient,  when  a  motion  is  made  orally,  that  it  be  afterwards  correctly 
reduced  to  writing,  and  entered  on  the  minutes  of  the  court  accordingly. 
Judgment  affirmed. 
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No.  8265. 
Edward  J.  Gay  vs.  Board  of  Assessors  et  al. 

The  Board  of  Aaseseora  of  the  Cit3'  of  Xew  Orleans  may  be  proceeded  against,  by  a  texpayer, 
in  order  to  hare  the  assessment  of  his  property  reduced ;  and  the  said  Board  has  mnthority 
to  stand  in  Jadgmont  fbr  that  purpose,  after  delivery  of  the  rolls,  and  may  bo  ordered  by 
the  Court  to  change  the  assessment. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


J,  Ward  GurUy,  Jr,,  Assistant  City  Attorney ,.  for  Defendants  and 
Appellants : 

Section  19  of  Act  No.  77  uf  1860  applies  to  the  Parish  of  Orleans  as  well  as  to  aU  the  oCher 

parishes  of  the  State. 
Taxpayers  in  the  City  of  Kew  Orleans  hare  no  right  to  test  the  oorrectnoes  of  asaeaounti 

befbre  the  oonrta,  unless  they  hare  first  made  application  for  correction  before  the  Board 
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of  AwMMon.  And  appeals  to  the  courts  from  the  decirion  of  the  Board  of  AMeaaors 
must  be  proaecoted  promptly.  Sectiona  30,  87,  88  and  89  of  Act  No.  96  of  1877;  Secti9na 
19,  92  and  51  of  Act  No.  77,  of  1880. 

Section  51  of  Act  No.  77  of  1880,  doea  not  authorize  a  taxpayer  to  delay  the  inatitution  of  pro- 
ceedinga  in  court  any  longer,  after  the  decialon  of  the  Board  of  Aaseeaors,  than  la  necea- 
aary  in  the  exercise  of  due  diligence.  otherKiae  the  aabiect  could  compel  the  aovereign  to 
tncar  uaeleaa  expenaea  of  advertiaement,  etc. 

The  Boardof  Aaaeaaoiahave  no  authority  of  law  to  alter,  change  or  amend  an  aaaeaament 
after  the  rolla  haTo  paaaed  from  their  posaeaaion,  and  are  deposited  with  the  Auditor,  City 
of  New  Orleana,  Recorder  of  Mortgages  and  Tax  Collectoro,  respeetiridy.  Sectiona  88, 39, 
30,  32,  33,  87  and  89  of  Act  No.  96  of  1877 ;  Sections  19  and  22  of  Act  No.  TJ  of  1880. 

Actiona  to  test  the  correctness  of  assessments  should  not  be  instituted  against  the  Board  of 
Aasessoni,  after  they  have  completed  the  rolls  and  parted  with  the  possession  thereof. 
They  cannot  stand  in  judgment  relative  thereto,  nor  would  a  Judgment  againat  them  bind 
tho  City  of  New  OrioanB,  the  Tax  Collectors,  the  Auditor  of  the  Stato,  or  the  Recorder  of 
Mortgages. 

The  evidence  supports  the  correctness  of  the  assessment  made  by  the  Board  of  Assessors. 

F.  C.  Zachariej  for  Plaintiff  and  Appellee : 

1.  Art  9(^  of  Constitution  of  1879  provides,  that  "  the  taxpayers  shall  have  the  right  of 

« 

testing  the  correctness  of  their  assessments  before  the  Courts  of  Justice." 

2.  Act  77,  1880,  Sec  53,  providing  that  previous  laws  not  in  conflict  with  that  Act  or  the  Con- 
stitution, are  continued  in  force ;  the  Act  of  1877  is  to  be  construed  with  the  Statute  of 
1880,  when  not  inconsistent. 

X  Sec  51  of  Act  of  1880  provides,  that  taxpayers  may  appeal  to  the  courts  for  correction  of 
assessment,  but  provides  no  manner  or  form.  Sees  28,  20,  30  31,  32,  85  and  89  of  Act  of 
1877  do  provide  for  correction  by  courts,  and  lays  down  the  manner  and  form.  This,  not 
being  in  conflict  with  the  Statute  of  18»0,  is  to  be  followed. 

4.  Sees.  32  and  9Q  of  Act  of  1875  specify,  that  "  it  shall  be  the  duty  of  the  assessor  to  enter 
such  corrections  on  the  assessment  rolls,"  and  is  still  in  force.  Any  other  interpretation 
would  deprive  the  taxpayer  of  his  constitutional  and  legal  rights. 

5.  No  other  person,  under  our  tax  legislation,  can  stand  in  judgment,  except  the  Assessors, 
in  cases  of  correction  of  assessmento.  and  the  history  of  our  tax  legislation  must  be  con- 
sulted, and  precedent  usage  followed,  if  not  in  conflict  with  paramount  laws.  Syllabus, 
11  A.  430 ;  Hennen's  Dig.  Equity,  p.  480. 

6.  There  can  be  no  danger  of  the  abuse  of  the  power  by  assessors,  when  exeroised  under 
Judgments  of  Courta,  as  in  this  instance. 

7.  The  evidence  on  the  merits  Justifies  the  reduction  made  by  the  Judge  n  qua. 


The  opinion  of  the  Court  was  delivered  by 
•    ToDDy  J.    This  is  an  appeal  taken  by  the  City  of  New  Orleans  from 
A  judgment  on  a  rnle  taken  by  the  plaintiff  against  the  Board  of  Asses- 
sors of  said  City,  to  reduce  the  assessment  on  his  city  property,  knt)wn 
as  the  Sugar  Refinery,  for  the  year  1880. 

In  July  of  that  year,  plaintiff  made  a  return  to  the  Assessor,  in  which 
he  valued  said  property  at  $100,271.  The  Board  increasetl  the  assess- 
ment to  $175,000.  Befoi'e  the  completion  of  the  assessment  rolls 
plaintiff  made  an  application  for  a  reduction  of  the  assessment,  which 
was  disregarded,  and  after  the  filing  a  delivery  of  the  rolls  in  the 
several  offices  directed  by  law,  resort  was  had  to  this  rule,  and  the 
reduction  claimed  sought  to  be  enforced  thereby. 
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Th€  defendant  excepted  to  the  rule  on  the  grounds :  that  plaintiff 
liad  not  observed  the  conditions  necessary  to  entitle  him  to  the  remedy 
luirsued,  and  that  aft^^r  the  delivery  of  the  rolls,  the  Board  of  Assessors 
was  witliout  authority  to  change  the  assessment  or  stand  in  judgment 
invthe  jiroceediug. 

The  exception  was  ovemiled.  The  answer  was  a  general  denial, 
with  the  further  averment  that  the  assessment,  as  shown  on  the  rolls, 
wa«  fair  and  reasonable.  There  was  judgment  in  favor  of  the  plaintiff, 
making  the  rule  absolute,  reducing  the  assessment  to  $116,;^!,  from 
which  the  City  of  New  Orleans  has  appealed. 

The  main  question  to  be  decided  is  that  raised  by  the  exception 
touching  the  right  of  plaintiff  to  the  remedy  he  has  invoked,  and  the 
capacity  of  the  Board  of  Assessors  to  stand  in  judgment. 

Art.  203,  of  the  Constitution  of  1879,  declares :  "  That  taxpayers 
shall  have  the  right  of  testing  the  correctness  of  their  assessments  l>efoTe 
the  courts  of  justice." 

Sec.  51  of  Act  n  of  1880,  provides :  "  That  all  taxpayers  shall  have 
the  right  to  appear  before  the  Board  of  Assessors  in  the  Parish  of 
Orleans,  •  *  *  *  ^nd  be  heard  concerning  the  description  of  the 
pixiperty  listed,  and  the  value  of  the  same  as  assessed,  and  shall  have 
the  right  of  testing  the  correctness  of  their  assessments  before  the 
courts  of  justice  in  any  mode  of  procedure  which  the  Constitution  and 
laws  may  permit,  'grior  to  the  day  of  tux  sale  as  advertised." 

Under  the  Act  of  1877,  (Act.  96)  Assessors  were  required,  after  com- 
pleting their  rolls,  to  advertise  the  fact  for  ten  days,  and  after  that,  to 
expose  the  rolls  for  a  certain  definite  period,  during  which  peiiod  any 
person  aggrieved  by  the  assessment  might  make  complaint  to  the 
Assessor,  who  was  authorized  to  submit  the  complaint  to  the  Board  of 
Asscssoi's,  who  were  to  pass  on  the  application  before  the  expiration  of 
the  {)eriod  named.  If  the  Board  refused  to  make  the  correction,  then 
it  was  provided  tliat  it  might  be  submitted  to  arbitration.  If  not  satis- 
fied with  the  result  of  the  arbitration,  the  right  was  reserved  to  appeal 
to  the  courts.  If  any  correction  was  made,  either  by  the  Board  or  by 
arbitration,  the  same  was  to  be  entered  on  the  rolls,  which  were  tlien 
to  be  returned  to  the  officers  designated.  The  complaint  to  the  Board, 
and  a  resort  to  arbitration,  were  conditions  precedent  to  the  appeal  to 
the  courts.    See  Sees.  87,  88  and  89  of  Act  96  of  1877. 

It  is  plain  that,  if  under  the  provisions  of  the  Act  referred  to,  the 
matter  of  the  assessment  had  been  appealed  to  the  courts,  and  the  oon- 
testation  thereon  had  been  protracted  beyond  the  time  for  the  delivery 
of  the  rolls,  notwithstanding  such  delivery,  and  after  such  deliveiy,  the 
corrections  sought  to  be  made,  if  allowed  by  the  judgment,  would  have 
to  be  made  by  the  Assessors. 
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In  the  Act  of  1830,  tirst  above  referred  to,  the  Board  of  Assessors  are 
not  required  to  expose  the  rolls  for  examination  and  coirection,  >rhilst 
tliey  remain  in  their  possessiou,  as  provided  by  pi^evious  laws.  A  time 
is,  however,  iixed  within  which  the  rolls  must  be  filed  in  the  offices  of 
the  tax  collector,  auditor  and  recorder  of  mortgages,  and  when  tlius 
tiled,  it  is  made  the  duty  of  the  tax  collector  to  give  public  .notice  "  that 
the  taxes  assessed  in  that  year,  as  set  fortli  in  the  tax  rolls  on  tile  in  his 
office,  are  then  due,  etc."  And  it  is  further  provided  that  this  publican 
tion  **  shall  be  full  notice  to  each  taxpayer  that  the  listing  assessments, 
etc.,  have  been  made,  and  that  the  tax  rolls  are  onfde  and  open  to  inspee- 
lion  and  examination  in  the  sheiiflTs  office,  and  in  the  office  where  the 
mortgage  records  of  said  Parish  are  kept."  Sees.  22,  25  and  2G,  Act  77, 
1880.  In  addition  thereto,  as  before  stated.  Sec.  51  of  this  Act  gives 
expressly  to  the  taxpayer  the  right  to  apply  to  the  Board  for  a  reduc- 
tion of  the  assessment,  and  to  test  the  correctness  thereof  before  the 
courts.  And  this  right  can  he  exercised  at  any  time  before  the  day  of  the 
sale  of  his  property  to  pay  the  tax. 

Notwithstanding  no  provision  is  made  in  the  last  Act  mentioned  for 
an  exposure  of  the  rolls  before  their  delivery  hy  the  Assessor  or  filing 
in  the  offices  named,  yet  we  cannot,  therefore,  conclude  that  it  was 
intended  to  deny  to  the  taxpayers  a  right  and  an  oi)portunity  to  correct 
the  assessment,  for  such  conclusion  is  opposed  by  the  requirements  of 
the  law  pi-escribing  a  public  notice  to  be  given  of  their  completion  and 
filing,  and  declaring  this  to  be  notice  that  they  are  open  to  inspection 
and  examination,  and  to  the  further  express  i)rovi8ion  granting  the 
taxpayers  the  right  to  test  the  correctness  of  the  assessment,  at  any 
time  before  the  tax  sale,  in  the  courts  of  justice. 

These  provisions  would  be  vain  and  nugatory  if  the  delivery  of  the 
rolls  to  the  offices  named  would  shut  off  the  taxpayer  from  all  oppor- 
tunity of  making  his  grievances  known,  if  any  there  be,  and  errors 
<'om plained  of  corrected. 

If  the  taxpayer  has  such  right,  who  is  to  make  the  coiTe^tion  f  And 
whom  is  he  to  proceed  against  to  have  it  made  f  The  answer  seems  to 
us  a  plain  one,  that  it  should  be  against  those  who  made  the  assessment, 
those  who  are  most  faniiliar  with  the  subject,  and  those  who  are 
charged  under  the  law  with  the  entire  work  of  the  assessments,  and 
this  means  against  the  Board  of  Assessors. 

The  Act  77  of  1880,  does  not  declare  in  positive  terms  against  whom 
they  should  be  directed,  bnt  it  is  certainly  in  keeping  with  both  ihit 
letter  and  spirit  of  previous  laws  on  the  subject,  and  with  the  Act  in 
question,  that  the  authority  that  committed  the  eiTor  or  the  wrong,  and 
to  whom  all  power  oyer  the  subject  matter  had  been  delegaited,  should 
correct  the  error  and  repair  the  wrong.    Otherwise,  though  the  right  4:o 
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proceed  to  have  the  correction  made,  may  be,  and  is  expressly  conferred, 
the  silence  of  the  Act,  as  against  whom  the  proceeding  should  be 
directed,  would  in  no  effect  amount  to  a  deprivation  of  any  remedy. 

We  think,  therefore,  that  the  exception  was  properly  overruled. 

On  the  merits  the  evidence  in  the  record  leaves  not  much  room  for 
controversy.  A  thorougli  examination  of  it  satisfies  us  that  the  reducr 
tion  made  of  the  assessment  by  the  Judge  a  quo,  was  in  strict  accord 
with  the  proof  before  him  and  should  not  be  disturbed. 

It  is  therefore  ordered,  adjudged  and  deci'eed,  that  the  judgment 
appealed  from  be  affirmed  with  costs. 


34    874] 
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m  In  caaes  where  the  rights  of  creditors,  forced  heirs  or  other  third  persons,  are  in  no  mamier 

affected,  the  declarations  and  admissions  of  the  husband,  made  at  a  time  not  snspicioas, 
that  certain  property  belongs  to  his  wife  and  was  acquired  by  her,  in  her  own  right,  bj 
purchase  or  otherwise— in  the  absence  of  any  charge  of  fraud  or  error,  are  legal  and 
proper  and  sufficient  evidence  against  himself  or  persons  claiming  through  him.  And 
such  admissions  may  be  proved  under  the  general  issue.  Affirming  previous  decisians. 
A  petition  for  a  rehearing  must  contain  substantially  the  reasons,  points  and  authorittea  npon 
which  the  petitioner  relies  to  obtain  a  rehearing.  When  farther  time  is  allowed  him  by 
the  Court,  it  is  only  for  the  purpose  of  elaborating  an  ailment  on  the  points  presented  in 
the  petition. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazanis,  J. 


TTm.  F.  Melleuy  Julius  Aroni  and  D.  C  Melkn,  for  Plaintiff  and 
Appellee. 

W.  8.  Benedict,  for  Defendant  and  Appellant. 


The  opinibn  of  the  Coiirt  was  delivered  by 

Todd,  J.  The  sole  matter  in  controversy  in  this  case  relates  to  the 
ownership  of  a  number  of  shares  of  stock  of  the  Cincinnati  Gas  Light 
Company,  and  a  small  dividend  thereon. 

The  plaintiff,  who  is  the  universal  legatee  of  George  T.  Rowe, 
deceased,  claims  that  the  stock  belonged  to  the  commiuiity  thatexist^ni 
between  tbe  said  deceased  and  Louisa  F.  Rowe,  his  wife,  also  deceased, 
and  that  the  community  interest  of  the  fonner  belongs  to  her  as  such 
universal  legatee.  The  defendant,  who  is  the  executor  of  the  succes- 
sion of  Mrs.  Rowe,  and  the  attorney  for  absent  heirs,  claims  that  the 
stock  in  question  was  Mrs.-Rowe's  paraphernal  property,  and  belongs 
to  her  succession. 
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Mrs.  Rowe  died  in  1878,  and  George  T.  Rowe  in  1880. 

The  propeity  in  dispate  was  inventoried  as  belonging  to  tlie  succes- 
sion of  the  fonncr.  By  the  last  will  of  Mrs.  Rowe,  her  surviving 
husband,  George  T.  Rowe,  was  given  the  usufruct  of  this  and  other 
property,  which  was  specifically  named  in  the  will,  and  ander  this  devise 
he  had  possession  of  it  and  received  its  revenues  up  to  the  time  of  his 
death. 

The  plaintiff  assumes  that  the  property  in  question  belonged  to  the 
community  existing  between  the  deceased  spouses,  basing  her  claim 
upon  the  legal  presumption  that  all  property  acquired  during  the 
marriage,  whether  in  the  name  of  the  husband  or  wife,  and  remaining 
at  it«  dissolution,  belongs  to  the  community.  The  property  was  pur- 
chased and  stood  in  the  name  of  the  wife  during  the  marriage,  and  the 
defendant,  as  stated,  contends  that  it  was  her  separate  property. 

We  find  it  unnecessary,  from  our  view  of  the  case,  to  take  into  con- 
sideration a  great  deal  of  evidence  in  the  record  referring  to  the  origin 
of  the  fund,  or  how  and  whence  derived,  with  which  the  purchase  was 
in  the  first  place  made. 

These  facts  are  certain : 

That  the  purchase  or  purchases  of  the  first  shares  acquired  were 
made  in  the  name  of  Mrs.  Rowe. 

That  the  remaining  shares  accrued  or  were  acquired  by  the  dividends 
or  profits  arising  from  the  shares  purchased. 

That  these  shares  were  treated  by  the  Company  as  the  separate 
property  of  Mrs.  Rowe,  and  the  dividends  paid  or  accounted  for  to  her. 

That  her  husband,  George  T.  Rowe,  during  the  long  series  of  years 
that  these  transactions  were  going  on,  verbally,  and  in  writing, 
acknowledged,  both  during  the  lifetime  of  Mrs.  Rowe,  and  after  her 
death,  that  they  were  her  individual  or  separate  property ;  that  he 
joined  in  an  act  to  authorize  his  wife  to  pledge  a  number  of  the  shares 
to  secure  a  loan  made  to  her  individually ;  he  acted  as  her  agent  at 
times  with  reference  to  the  business  with  the  Company  connected  with 
these  shares.  In  short,  in  every  possible  way,  both  by  act  and  word, 
he  disclaimed  any  title  or  interest  in  this  property,  and  admitted  and 
declared  the  title  of  his  wife  thereto. 

The  nsoftnct  of  this  property — the  right  to  receive  its  revenues — ^was 
given  to  the  husband  by  the  will  of  his  wife ;  they  were  inventoried  as 
belonging  to  her  estate.  The  revenues  from  them  were  received  by- 
him  after  her  death,  and  we  hear  no  claim  asserted  by  him  to  the 
property  itself. 

In  the  face  of  all  this  evidence — with  these  facts  opposed  to  him— r 
George  T.  Rowe,  after  the  death  of  his  wife,  eould  not  have  recovered 
this  property  from  her  e^ntate.    His  acts  and  admissions  would  have 
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placed  the  matter  lieyond  controversy.  These  uiliiiissious  were  mailf* 
at  times  not  suspicious,  when  there  was  no  motive  whatever  for  cou- 
cealinenty  wlien  there  were  no  creditors,  and  the  rights  of  third  persiHHi 
were  not  involved. 

They  show  conclusively  that  he  liad  uo  right  t^  this  property,  and , 
therefore,  could  convey  none. 

The  plain tift'i  claiming  only  as  an  object  of  his  benevolence,  being 
neither  creditornor  forced  heir,  has,  and  could  have,  no  better  right, 
than  the  testator  x>os8eBsed,  and  we  clearly  see  that  lie  had  uon<f« 
There  is  no  allegation  by  the  plaintiff  of  fi*aud  or  simulation  on  the  part 
of  the  person  under  whom  she  claims  in  connection  with  his  acts  and 
admissions  referred  to,  and  from  her  position,  she  would  be  saffer«)d  Uy 
make  no  such  charge. 

Hence,  it  is  evident  that  the  authorities  relied  on  by  her  counsel,  and 
cited  in  their  argument,  have  no  application  to  the  facts  upon  which, 
in  our  opinion,  the  proper  determination  of  the  case  rests.  The  prin- 
ciple upon  which  our  conclusion  is  based  has  been  frequently  reeog" 
nized  in  the  decisions  of  this  Court,  and  is  firmly  imbedded  in  our 
jurisprudence.  Thus,  in  the  case  of  Drumm  vs.  Klemman,  31  A.  124, 
in  which  Chief  Justice  Manning  was  the  organ  of  the  Court,  where  th** 
effect  of  the  acts  and  declarations  of  -the  husband  touching  proi>erty 
held  as  the  separate  property  of  the  wife,  was  under  consideration,  we 
find  the  following  language : 

**  Can  the  present  plaintiffs  gainsay  this  declaration  in  the  deed,  to 
which  the  husband  had  put  his  liaud  ?  If  they  were  creditors  or  foi-ced 
heirs  of  the  testator,  there  is  no  doubt  tliey  could.  Wei-e  it  otherwiw, 
collusive  declarations  made  by  ])artie3  to  an  authentic  act  would 
conclude  those  whose  interests  are  aft'i?c'ted  by  them.  But  the  plain tiflVt 
are  neither  creditors  nor  forced  heirs.  One  is  the  mere  executor  of  the 
will,  with  no  subs  tan  tinl  interest  in  tlie  (juestion.  The  other  two  are 
simply  subjects  of  gi*atuitous  bounty,  who  have  uo  claim  to  any  of  thr 
testator's  property  except  that  derived  from  the  will.  They  stand  in 
his  shoes.  They  are  bound  by  his  acts  and  his  words.  They  cannot 
claim  as  his  that  which  he  declared  or  admitted  was  another's.'' 

And  in  the  case  of  the  Heirs  of  Compton  vs.  Maxwell,  33  A.  6SS^  the 
present  Court,  referring  to  a  like  state  of  facts,  said: 

"  This  recognition  (by  the  husband)  is  shown  by  the  purehftse  of 
property  in  the  name  of  the  wife,  including  the  property  in  controversy, 
in  some  of  which  purch-ases  the  husband  joined  to  authorize  her^  by 
powers  of  attorney  executed  by  her  to  her  liusband,  empowering 
him  to  repi-csent  her  in  her  business  affairs,  which,  during  his  life* 
were  conducted  in  her  naine.  *  *  *  In  the  face  of  these -acts  and 
proceedings,  it  would  Itardly  be  contended  that  Thomae  A.  C.ompt4»n, 
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fthe  husband)  if  alive,  could  be  listened  to  in  asserting  a  claim  to  this 
property.  His  heirs,  claiming  through  him,  stiind  in  no  better 
condition. ^^ 

See  also,  Barbet  vs.  Rath,  16  A.  27J ;  Arnover  vs.  Case,  9  A.  242; 
Stewart  vs.  Mix,  30  A.  1096. 

The  case  of  Keman  vs.  Ins.  Company,  28  A.  312,  cited  by  plaintiff  ^«r 
counsel,  is  not  in  point,  for  that  involved  a  contest  between  the  heirs 
6f  the  father  and  the  creditors  of  the  mother,  where  it  was  competent 
And  legitimate  to  show  the  f<ilsity  of  the  declarations  of  the  husband  in 
fovor  of  the  wife. 

This  matter  in  no  manner  involves  the  question  of  estoppel  raised  by 
the  plaintiff  ^s  counsel.  It  is  not  a  case  where  plaintiff  or  any  one  else 
has  been  induced  to  act  upon  the  statements  of  another  party,  and 
would  be  prejudiced  by  permitting  him  to  deny  tlieir  truth  ;  but,  on 
the  contrarj*^,  is  a  case  where  the  representations  of  a  party  in  whose 
favor  the  statements  or  declarations  were  made,  simply  assert  them  as 
a  matter  of  evidence  against  the  adverse  pretensions  of  the  one,  who 
claims  under  him,  by  whom  they  were  made.  We,  by  our  ruling  on 
this  point,  merely  announced  that,  in  cases  where  the  rights  of  creditors 
or  forced  heirs,  or  other  third  parties,  are  in  no  manner  affected, 
the  declarations  and  admissions  of  the- husband,  made  at  a  time  not 
suspicious,  that  certain  property 'belongs  to  his  wife  and  was  acquired 
by  her  in  lier  own  riglit,  by  pttrchase  or  otherwise,  in  the  absence  of 
any  diarge  of  fraud  or  error,*-are'  proper  and  sufficient  evidence  against 
him,  and  those  claiming  thrbngh  or  under  him,  and  that  such  admis- 
siens  may  be  proved  under-*h#-^<n4>^ral  issue. 

Entertaining  these  views,  we  think  the  judgment  of  the  lower  court, 
which  was  in  favor  of  tlie  plaintiff,  was  erroneous. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  plaintiff ''s 
demand  be  rejected  with  costs  of  both  Courts. 

Mr-  Justice  Poch^  takes  no  part,  not  being  present  during  argument. 


On  Application  for  Rehearing. 

Bermudez,  C.  J.  We  have  given  a  patient  and  deliberate  attention 
to  the  exhaustive  brief  of  plaintiff's  learned  counsel  in  support  of  the 
application  for  a  new  hearing. 

The  close  and  intelligent  criticism  to  which  our  appreciation  of  the 
circumstances  of  this  controversy  was  subjected,  contirms  us  in  an 
adherence  to  our  finding  of  the  subst4intial  fundamental  facts  elicited 
during  the  trial  of  the  cause,  and  to  our  previous  decree. 

It  is  suflfieient  that  it  was  proved  that  Mrs.  Rowe  had  ample  raeauM 
to  aoqnire  the  gas  stock,  which  is  the  object  of  this  litigation ;  that  she 
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administered  her  property  separately ;  that  her  husband  lias  time  and 
again  unequivocally  acknowledged  it  to  belong  to  her ;  that  he  has  left 
no  creditor  or  forced  heir,  charging  against  those  acknowledgmenta,  to 
debar  those  who  claim  gratuitously  under  and  through  his  benevolence. 

It  is  a  significant  circumstance  that  Mr.  Rowe  never,  before  or  after 
the  death  of  his  wife,  intimated  the  slightest  claim  that  Uie  gas  stock 
was  not  her  paraphernal  property.  He  must  have  known  of,  and  nerer 
objected  to,  the  inclusion  of  it,  as  such,  among  the  assets  of  her  sucoea- 
sion.  Even  in  his  will  there  is  nothing  to  indicate  that  he  contem« 
plated  or  claimed  the  right  to  dis|>ose  of  this  property.  In  her  will, 
Mrs.  Rowe  mentions  it  as  belonging  to  her,  and  gives  her  husband  the 
usufruct  of  it. 

Had  the  marriage  been  dissolved  otherwise  than  by  death,  and  the 
spouses  proposed  to  liquidate  the  community  affairs,  the  husband 
could  not  have  been  admitted  to  attack  the  title  of  the  wife  to  the 
stock. 

The  authorities  to  which  the  able  counsel  once  more  calls  our  atten- 
tion have  our  unqualified  approval,  but  only  in  those  cases  in  which 
the  rulings  were  made,  in  which  predominate .  conspicuously  either 
creditors  or  forced  heirs,  assailing  investments  made  to  their  alleged 
injury  in  the  name  of  the  wife. 

We  have  been  shown,  and  we  know  of  no  authority  permitting  the 
husband — ^after  a  dissolution  of  the  community,  and  upon  a  settlement 
of  it,  in  the  absence  of  any  clamor  on  the  part  of  ii^ured  parties — 
to  go  behind  Ids  acknowledgments  of  ownership  or  title,  honestly  made 
in  favor  of  his  wife,  and  to  raise  any  claim  to  the  whole  or  to  part  of 
the  same. 

In  30  A.  1036,  our  immediate  predecessors,  in  an  analogous  oontro- 
versy,  said : 

''  This  whole  proceeding  is  bad  in  law,  and  equally  bad  in  morals. 
If  the  wife  is  not  really  the  owner  of  this  property,  the  husband  haa 
done  all  that  he  could  to  establish  and  confirm  the  ownership  in  her 
and  to  mislead  the  public  as  to  the  real  ownership.  If  her  title  is 
apparent,  not  real ;  if  it  rests  upon  a  basis  of  false  pretenses  and 
assumptions,  the  husband's  hand  must  not  be  the  first  that  is  raised  to 
strike  down  the  fabric  of  which  he  was  tlie  chief  architect." 

This  ruling  was  subsequently  affirmed  in  31  A.  124,  by  the  same 
Court.  In  33  A.  688,  the  same  doctrine  was  announced  and  it  is  now 
reiterated.  It  rests  upon  solid  foundation.  16  A.  271 }  23  A.  83;  21  A. 
344?  28  A.  314  j  10  A.  739^  33  A.  612. 

We  have  made  in  our  previous  opinion  extracts  from  the  two  first 
cases,  bearing  also  directly  upon  the  point  under  consideration. 
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After  a -careful  review  of  the  facts  and  of  the  law,  as  well  as  of  the 
reasons  assigned  in  support  of  our  anterior  decree,  we  cannot  perceive 
how  we  conld  be  justified  in  admitting  error  in  our  finding,  which  is 
correct  and  does  justice. 

Before  concluding,  we  will  take  occasion  to  say  that  we  have  felt 
much  perplexed  as  to  our  right  to  review  the  judgment  complained  of; 
but  we  did  not  hesitate  to  do  so,  considering  that  the  conclusion  which 
we  had  again  reached,  favorably  to  the  defendant,  conld  impair  no 
vested  right. 

The  opinion  pronounced  in  this  case  was  rendered  on  the  19th  of 
December  past.  On  the  sixth  judicial  day  following  its  rendition,  viz  : 
on  the  31  st  of  the  same  month,  the  plaintiff  and  appellee,  dissatisfied 
with  the  judgment,  presented  through  her  counsel  a  petition  for  a 
Tehearing,  the  sole  allegation  whereof  is,  '^  that  there  is  error  in  the 
opinion  and  judgment  rendered  herein,  as  she  will  show  by  her  printed 
statement  of  x>oint8  and  antliorities  to  be  filed,  and  that  she  is  aggrieved 
by  said  judgment."  On  the  same  day,  on  motion,  ten  days  were 
allowed  the  petitioner  to  prepare  and  file  a  brief  in  support  of  the 
petition  for  a  rehearing.  On  the  7th  of  January  following,  a  brief  was 
Med. 

The  question  which  presents  it«elf  to  our  minds  was,  simply,  whether 
•we  had  a  right  to  revise  that  judgment. 

•T .  The  solution  of  that  question  depended  upon  whether  there  had  been 
•presented  to  that  end  such  a  petition  as  is  required  by  law,  in  order  to 
suspend  the  course  of  the  delay  prescribed  for  the  finality  of  the 
jadgment. 

Where  the  six  judicial  days  fixed  by  Article  911  of  the  Code  of 
Practice,  as  the  time  within  which  a  petition  for  a  rehearing  should  be 
filed,  elapse  before  the  filing  of  such  a  petition  as  is  required  by  law, 
the  irresistible  consequence  is,  that  the  judgment  becomes  final  and  is 
not  reviewable. 

Article  912  of  the  Code  of  Practice  provides,  that  '^  in  the  interval 
between  the  day  on  which  the  judgment  is  rendered  and  that  on  which 
it  becomes  final,  a  party  dissatisfied  with  the  judgment  may  apply  to 
the  Court  for  a  new  hearing  in  the  cause,  and  for  this  purpose  shall 
present  a  petition  in  which  he  shall  state  substantially  the  reasonsfor 
which  he  thinks  that  the  judgment  is  erroneous,  and  shall  cite  the 
authorities  in  support  of  his  opinion." 

Rule  IX.,  par.  1,  of  this  Court,  reads,  that  ^'  applications  for  rehear- 
ing must  be  made  by  petition  filed  within  the  legal  delay,  and  must  be 
accompanied  by  a  printed  statement  of  all  the  points  and  authorities 
on  which  the  party  founds  his  application.    Additional  time  for  elabo- 
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ratiug  the  argument  on  snch  points  aud  authorities  inay  be  granted 
upon  a  proper  showing,  if  made  befiH^e  the  delay  ejcpii*es/^  ' 

It  is  appai'ent  that  both  the  Article  of  the  Code  and  the  rule  of  Court 
require  tliat  the  petition  shall  contain  substantially  the  reasons,  points 
and  authorities  upon  which  the  petitioner  relies  to  obtain  a  new  hearing, 
and  that  the  petition  so  drawn  up  shall  be  filed  within  the  six  judicial 
days. 

The  petition  presented  in  this  case  was  filed  on  the  sixth  judicial 
dciy,  but  it  states  no  reason,  no  point,  no  authority,  in  justification  of 
the  complaint  and  charge  of  error  which  it  embodies.  Far  from  it,  it 
charges  error  in  the  judgment,  as  wiU  he  shown  by  a  printed  statement 
to  be  filed. 

The  order  allowing  ten  days  to  prepare  and  file  a  brief  in  support  of 
the  petition,  was  rendei*ed  on  a  motion  which  was  not  intended  and 
did  not  purport  to  inject  into  the  petition,  the  lacking  allegation, 
reason,  point  or  authorities.  It  was  an  authority  for  an  extension  <^ 
.time  to  elaborate  an  argument  on  the  points  which  the  petition  was 
supposed  to  contain,  but,  in  reality,  did  not  in  the  least  embody. 

To  countenance  petitions  not  presented  in  compliance  with  mandatory 
requirements  of  the  law,  would  be  to  inaugurate  a  loose  practice.  To 
.consider  briefs,  into  which  are  incorporated  grounds,  when  no  ground 
has  been  embodied  in  tlie  petition,  would  be  to  sanction  an  ^ilargement 
by  argument,  of  a  groundless  petition,  by  allowing  an  amendment  to 
vivify  tlmt  which  would  otherwise  be  lifeless,  after  the  sixth  judicial 
day.    Such  a  course  can,  under  no  circumstance,  be  permitted. 

The  appellee,  by  not  presenting  within  the  six  judicial  days  each  a 
petition,  setting  forth  the  reasons  or  points  in  support  of  her  complaint, 
and  charge  of  error,  as  is  demanded  by  law  aud  by  the  rule  of  this 
Court,  might  have  been  considered  as  having  suffered  the  delay  to 
expire  unint-errupted,  and  the  judgment  to  acquire  the  same  finality 
which  it  would  have  acquired,  had  the  document  tinned  a  petition  for 
a  rehearing  never  made  its  appearance. 

'  The  Article  of  the  Code  of  Practice,  and  the  rule  of  Court  on  the 
subject,  will  be  hereafter  enforced. 

The  prayer  for  a  rehearing  is  refused. 

Mr.  Justice  Poch6  takes  no  part,  not  having  participated  in  the 
original  decision. 
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No.  8335. 


'1' 


The  State  of  Loitwiaxa  vs.  HEXRr  Revells. 

*Ihe  aUomey  appoiotMl  m  Jo«1ge  ad  hoe  declining  to  act  as  saoh  auy  lougiM*,  It  was  legal  aud 
pn»per  lor  tbe  luver  eourt  to  appoint  another  attorney  as  sucli  Judj^e  ad  hoe.  Nor  was  it 
Beeeeaarj  that  tlie  said  attorney  be  a  resident  of  the  Parish  iu  which  the  caae  was  trlfrd, 
being  a  resident  of  the  District  of  which  the  Parish  formed  part. 

A  continuanee  was  properiy  refused,  under  the  circnmstanues  of  the  ca^e. 

Orders  relating  to  the  separation  of  witneases  daring  the  trial,  are  matters  peculiarty  within 
the  discretion  of  the  lower  court. 

The  oonfeaslott  of  the  accused,  made  whilst  he  was  in  the  hands  of  his  captors,  who  were  not 
offleera  of  the  law,  and  after  they  had  put  a  rope  round  his  neek,  cannot  be  considered  as 
ft  Tolnatuy  and  free  confession,  and  should  not  have  been  leceived  in  evidvuco  by  the 
low«r  court. 

APPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  £at»t 
CarrolL    Hawkes,  Judge  ad  hoe. 


W,  G.  Wyly,  for  the  Accused,  Appellant : 


1. 


4. 


Where  the  Judge  is  reenaed.  and  can  find  no  resident  attorney  competent  to  act  as  Judge 
ad  Aoe,  the  ease  shall  be  assigned  to  a  District  Judge  of  an  adjoining  District  Sec.  S,  Act 
40  of  the  A.cto  of  1880 ;  Act  70  of  the  Acto  of  167«. 

8-  For  the  purpose  of  trying  a  motion  for  continuance,  the  facta  stated  in  the  affidavit  of  the 
ftecuaed.  f»r  continuance,  must  be  taken  as  true,  and  the  Judge  erred  when  he  allowed 
rebutting  evldettce. 

**  The  infldavU  qf  the  aeeu$ed  cannot  be  eontradieted;  it  must  be  taken  ae  true,"  30  A.  900,  State 
YO.  Semlen. 

3.  When  the  accused  caused  his  material  witness  to  be  summoned,  he  exercised  proper  dili- 
gence. Where  there  was  no  competent  Judge  to  issue  process  to  secure  the  attendance 
•f  this  witness,  who  had  been  duly  summoned,  it  is  absurd  to  say  the  accused  failed  to 
use  proper  diligence  to  oomprt  the  attendance  of  aaid  witoesa,  the  District  Judge  being 
•reenaed,  and  there  being  no  competent  Judge  ad  hoc  to  try  the  caae,  the  one  appointed 
hftving  fiitled  to  qualify,  and  subsequently  revised  to  try  the  case. 

A  liat  of  the  names  of  the  prosecuting  witnesses  should  have  been  served  with  the  indict- 
nent.  on  the  accused,  in  order  that  he  might  protect  his  life  and  liberty  by  taking,  in  due 
tl»e.  adequate  measures  to  repel  their  testimony,  or  destroy  tbe  weight  or  competency 
tbanof. 

Thft  statements  of  the  deceased  should  not  have  been  given  to  the  jury  by  the  witness, 
Bichardson ;  beoaoae  they  were  subsequent  to  the  shooting— two  minutes  thereafter,  and 
out  of  the  presence  of  the  accused ;  the  criminal  act  had  ended,  and  the  guilty  party  en- 
caped.  Those  ''declarations  and  the  killing  do  not  harmonise  and  ponstitnte  one  trans- 
action/' 21  An.  473,  State  vs.  Gregor.  They  were  not  contemporaneous.  (See  33  An. 
S80;  2t<An.fi58.) 

Where  the  court  orders  the  witnesses  separated,  to  pcev^t  combination  and  false  swear- 
ing, they  should  remain  aeparated  till  the  trial  endu ;  it  was  ent»r  fur  the  prosecution  to 
aak,  and  the  court  allow  tbe  wituesa,  Sheltuu,  after  he  had  teHtiMtd  in  chii-f,  to  remain  in 
the  court  room  tn  hear  the  testimony  of  the  other  witnesses,  in  v  ew  of  the  fact,  that  de- 
ttOMi  Stated  he  expected  to  recall  said  witness  later  in  the  trial,  and  did  not  wish  him  to 
hmt  tbe  delivery  of  the  testimony  of  other  witnesses. 

The  confessions  of  the  piisoner,  kidnapped  in  Mississippi  by  a  patty  of  90  armed  men 
from  this  Btete.  before  day,  and  brought  across  swamps  for  a  didtnncH  of  fifteen  roileH, 
with  his  hands  tied  and  a  rope  around  his  neck,  were  not  volantary  confessions  of  ffuilt 
It  is  Bumifest  the  drcuniatances  of  this  capture  were  such  as  to  inspire  I'ear  and  alarm , 
and  to  prednde  the  idea  of  deliberaition  and  voluntary  mental  action  necessary  in  making 
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a  solemn  declamtion  of  this  character.  <5)ee  35  A.  193^  State  tb.  Oarrey  and  Earie ;  SB  A . 
985.) 
8.  "  Where,  from  the  whole  caee  ae  presented,  the  Sapreine  Coart  ia  left  with  an  inqireeaioii 
that  there  may  hare  been  irregohkritiea  in  the  trial,  although  an  the  pointa  made  by  the 
Bccnsed  have  been  properly  mled  againat  him,  the  oaae  will  be  remanded  lor  a  new  triaL" 
30  A.  540,  State  tsw  Gonter. 

Chas.  M,  Pitcher,  on  tbe  same  side. 

J,  C.  Egan,  Attorney  General,  for  the  State,  Appellee : 

I.  A  District  Jadge  has  tbe  power  to  ivoase  himael^  and  to  appoint  any  attom^-at-Iaw, 
practioing  in  hie  District,  to  aist  aa  Judge  od  hoc.  Art.  113  of  the  Conatitation ;  Act  2(o. 
40  of  1880. 

3.  And  if  the  said  appointed  Judge  accepts  the  tmst,  bat  afterwarda  refoaea  to  proceed  in 
the  trial  of  the  case,  after  pasring  upon  some  preUminary  mattera,  it  is  in  the  power,  and 
the  daty,  of  the  District  Judge,  to  appoint  some  other  qualified  attorney  to  act  aa  Juigd 
ad  hoe. 

3.  Tbe  absence  of  a  witness  for  the  dafanee  is  not  a  good  ground  fi>r  continuanoe  when 
several  continuances  liave  already  been  had,  and  the  defendant  haa  not  ahown  pivper 
diligence  in  obtaining  the  aboent  witness,  and  there  are  no  reas<mable  prospects  that  the 
absent  witness  will  be  present  at  the  time  to  which  a  continnanoe  is  asked.  33  A.  1344' ; 
10  A.  478 ;  31  A.  333;  93  A.  468;  33  A.  661 ;  lb.  1111 ;  16  Texaa.  445. 

4.  It  is  in  the  discretion  of  the  court  to  permit  or  reftase  the  witnessea  to  be  present  in  eouxt 
during  the  trial,  and  he  can  make  whatsoever  order,  in  referenoe  to  the  same,  that  suits 
the  circumstances  of  the  case.     Holt,  680 ;  30  Mo.,  336;  37  Ga.,  387 ;  39  CaL  683;  Moody 
&  M.  329 ;  S.  P.  Rex  vs.  Brown,  4  Car.  &  P.,  568,  note ;  Bishop  onCrim.  FttK,  3d  Sd.,  Vol 
I,  Sees.  1086, 1087  and  1088. 

5.  A  statement  made  by  the  deeeaaed  within  two  minutes  after  receiving  a  mavtal  wound,  aa 
to  the  cause  of  the  ii\iury,  is  admlasible  aa  a  part  of  the  ret  ge8t4».  3  Dutch,  601 ;  3  Gratis 
504 ;  3  Allen,  136;  Waterman's  U.  S.  Crim.  Digest,  p.  388,  Sees.  361,  363  and  364.;  II  Ga. 
615 ;  3  Cnsh.  (Mass.)  181 ;  Bosooe's  Crim.  Bv.,  5th  Am.  Bd.  p.  34. 

6.  ConliM^iMis  of  the  accused  are  admissible  in  evidence  when  the  pniaeeutfon  prmnea,  te  the 

satislhction  of  the  Court,  that  they  were  made  voluntarily.     15  A.  568;  3  A.  497;  6  A. 
167;  lb.  604;  13  A.  895;  30  A.  881;  40AU.54;  31  A.  193;  Boacoe^s Crim.  Evidence,  p.  41. 

7.  The  fhct  that  accused  made  the  confession  wliile  under  arrest,  is  not  sufieleot  to  ezeluA 
the  evidence.  4  Parker,  319 ;  18  K.  Y.  9 ;  3  Barr.,  864;  11  Ga.  395 ;  6  Ired,  305;  44  Cid. 
538 :  S.  C,  3  Green's  Crhn.  Beps.  411. 

8.  Nor  is  it  sufficient  to  exclude  them  if  he  was  also  rery  much  friglitened  at  the  time.  3 
Parker,  356;  69  Mo.  430. 

9.  Nor  if  he  was  bound.    S8  A.  9 ;  44  Miss.  339;  17  Ala.  193. 

10.  The  surrounding  circumstances  are  matters  for  the  consideration  of  the  Jury  in  dieter- 
mining  the  credibility  of  the  confession,  and  what  foroe  and  elTeet  should  be  given  It.  47 
Ala.  38 ;  S.  C,  1  Green's  Crim.  Beps.  706. 

II.  Although  a  oonfeasion  is  made  under  improper  influences,  yet  a  suboequent  conlifiasiai. 
which  ia  free  from  such  influences,  is  admissible  as  evidence.  3  Heisk.  406 ;  4  Smed.  * 
Marah.  31 ;  18  A.  895;  5  Jones,  315 ;  lb.  480 ;  6  lb.  478 ;  30Gtatt  794. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  Appealing  from  a  sentence  of  death,  on  a  conviction  for 
murder,  the  defendant  alleges,  tlirongh  bills  of  exception,  nnmeroiis 
irregularities  in  his  trial,  which  we  shall  consider  serintim. 

1.  He  charges  error  in  the  appointment  of  J.  G.  Hawks,  Esq^  ai; 
Judge  ad  hoe,  in  tiie  place  of  the  District  Judge,  who  had  recused  him- 
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«elf  for  the  re&8on,  that  previous  to  his  election,  as  Judge,  he  had  been 
«f  counsel  for  the  State  in  tliis  case. 

The  complaint  is,  that  J.  W.  Montgomery,  Esq.,  having  been  first 
apiK>inted,  and  having  acted  as  Judge  ad  hocy  and  having  subsequently 
resigned  the  trust,  the  court  had  erred  in  appointing  Hawks,  a  resi- 
dent of  Madison  Parish,  but  should  have  appointed  some  District  Judge 
of  an  adjoining  District,  to  try  the  case. 

Under  Act  40  of  1880,  fvhich  is  the  law  regulating  the  recusation  of 
District  Judges,  and  the  mode  of  trial  of  recused  eases,  no  attorney  c«n. 
be  compelled  to  accept  the  trust,  or  to  continue  in  the  discharge  of  the 
duties  after  having  once  accepted,  nor  does  tlie  law  require  that  the 
attorney  appointed  as  Judge  ad  lioe,  be  a  resident  of  the  Parish  in 
which  the  ease  is  tried.  He  must  have  the  qualifications  of  a  Judge  of 
the  District  Court  in  which  the  recused  case  is  pending.  J.  Gr.  Hawks, 
Esq.,  being  a  lawyer,  otherwise  qualified,  and  a  resident  of  Madison 
Parish,  which  is  included  in  that  District,  was  competent  to  discharge 
the  duties  of  Judge  ad  hoc  in  the  ease,  and  hence  there  was  no  error  in 
his  appointment. 

The  complaint  of  the  accused  of  the  refusal  of  the  Judge  to  grant  him 
a  continuance  is  not  well  founded,  under  the  circumstances  of  this  case, 
which  had  already  been  tried,  and  had  been  remanded  from  this  Court, 
and  in  which  three  successive  continuances  had  previously  been 
obtained,  on  account  of  the  absence  of  the  very  witness  whose  absence 
was  made  the  ground  of  the  motion  for  the  continuance  which  was 
refused.  The  circumstances  under  which  the  motion  was  overruled, 
subject  the  question  to  the  rulings  recently  made  by  this  Court  in  the 
following  cases:  State  vs.  Fulford,  33  A.  681;  State  vs.  Hoonsley, 
same,  IHl ;  State  vs.  Fisher,  same,  1344. 

3.  The  Judge  did  not  err  as  charged,  in  allowing  one  of  the  State 
witnesses  to  remain  in  the  courtroom  after  he  had  testified,  and  after 
the  Judge  had  ordered  all  the  witnesses  in  the  case  to  be  separated. 

All  orders  touching  the  separation  of  witnesses,  are  matters  peculiarly 
within  the  discretion  of  the  Judge,  with  which  the  Appellate  Court  will 
not  interfere :  27  Ga.  287 ;  Bishop  on  Criminal  Procedure,  2d  Ed.,  Vol. 
I,  Sees.  1086,  1067  and  1088. 

4.  The  accused  next  complains  of  the  ruling  of  the  Judge  in  admit- 
ting proof  of  the  statements  of  the  deceased,  touching  the  person  who 
bad  shot  him,  immediately  after  he  had  been  shot,  to  a  witness  who  had 
heard  the  shot  and  the  cry  of  the  deceased,  and  had  hurried  to  the  spot 
which  he  reached  about  two  minutes  after  the  shooting,  but  not  In  the 
presence  of  the  accused. 

After  considering  several  authorities  on  this  point,  we  have  reached 
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tlie  conclui^ion  that  this  declanvtiou  was  properly  admitted  in  evidence 
as  part  of  the  res  gestae.  Com.  vs.  M.  Pike,  3  Cnsh.  (Mass.)  181  j  Ros- 
c'oe's  Crim.  Eviclence,  p.  24^  Waterman's  Digest,  pp.  288,  361,  3(52 
and  364. 

5,  The  next  error  charged  has  reference  to  the  admission  in  evidence 
of  the  confession  of  the  accused,  made  under  the  foUomng  circum- 
stances : 

Immediately  after  the  homicide,  which  had  caused  great  excitement 
in  the  Parish,  the  accused  had  crossed  over  in  the  State  of  Mississippi^ 
at  a  distance  of  about  15  miles,  where  he  was  captured  at  a  house  in 
which  lie  was  spending  the  night,  a  short  time  before  day,  by  a  body 
of  eigliteen  or  twenty  men,  well  armed,  but  not  authorized  by  any  requi- 
sition to  make  the  arrest  in  Mississippi,  nor  sworn  officers  of  the  law, 
who  immediately  bound  the  accused,  a  boy  about  18  years  of  age,  by 
tying  a  rope  around  his  amis  and  around  his  neck,  and  at  once  In^gan 
their  march  towards  CaiToll  Parish. 

During  the  journey,  the  accused,  after  being  warned  that  his  state- 
ments touching  the  homicide  might  be  used  against  him  on  his  trials 
made  a  confession  of  his  guilt,  which  he  repeated  after  he  and  his 
captors  had  reached  the  Parish  of  CniToll. 

We  cannot  conceive  how  it  can  be  maintained  that  aconfesdon  made 
under  those  circumstances,  is  a  free  and  voluntary  confession,  within 
the  meaning  of  the  numerous  adjudications  of  our  own  as  well  a»of  the 
Courts  of  our  sister  States,  on  this  important  question. 

Tlie  fact  that  the  rojje  around  the  arms  of  the  accuse-d  had  been 
removed  wlien  he  made  the  confession,  unaccompanied  by  proof  that 
the  rope  bad  been  removed  from  liis  neck,  is  not  sufiScient  to  reniove 
the  inTsastible  impression  that  the  accused,  in  the  hands,  of  a  large 
body  of  anned  ipen,  who  had  taken  him  from  the  bed  in  which  he  was 
asleep,  had  tied  him  by  the  arms,  put  a  ivpe  arouttd  his  neck,  was  not, 
and  could  not  be  in  a  state  of  mind  under  which  he  could  make  a  free 
and  voluntary  confession  of  guilt,  uninfluenced  by  fear  or  not  alarntpd 
by  the  dread  of  his  numerous  captore. 

We  ha^'e  examined  and  fully  considered  the  numerous  authorities 
relied  on  by  the  Attorney  General  in  suppoit  of  the  admissibility  in 
evidence  of  confessions  made  by  prisoners  while  in  custody  of  oflic«rK. 
while  in  jail,  and  even  when  in  irons,  but  we  have  found  no  ca«es,  and 
have  no  hesitation  in  assei-ting  that  none  can  be  found,  justifying  the 
admission  of  the  proof  of  a  confes.sion  of  guilt  made  by  a  young  captive 
whil6  in  the  hands  of  a  hostile  body  of  armed  men,  not  known  to  him 
as  officers  of  the  law,  and  witli  a  rope  around  his  neck,  and  we  shrink 
from  the  responsibility  of  establishing,  such  a  dangerous  precedent. 
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The  ruling  of  the  Judge  on  this  point  was  erroneous,  and  manifestly 
to  the  great  i^juiy  of  the  accused,  and  hence  the  case  must  be  remanded. 

It  is,  tlierefore,  ordered,  that  the  verdict  of  the  jury  be  set  aside,  and 
the  judgment  of  the  lower  court  reversed,  and  that  this  case  be 
reman de€l  to  the  District  Court  for  further  proceedings. 


No.  8529. 
Mrs.  C.  Yocng  vs.  Rowley  Wilson  et  als. 

The  aUegatlon  in  defendant's  answer  and  claim  In  reconvention,  that  the  valae  of  the  poeaes- 

tioa  of  the  land  saed  for,  ta  #1500,  ia  snffieient  to  show  that  thia  Court  has  jariadiotion  of 

the  case. 
The  evidence  shows  that  plaintiff  has  had  actnal  poasession  of  the  land  for  more  than  a  year, 

and  was  evicted  wiUiin  a  year  prior  to  the  instltation  of  the  suit:  It  is  all  that  the  pes-. 

seeeory  action  reqoirea. 

PPEAL  from  the  Ninth  Judicial  District  Court,  Parish  of  Concordia. 
ffottgh,  J. 


A 


BoatMr  dt  Masonj  for  Plaintiff  and  Appellee : 

The  Sapreme  Coort  has  no  Jurisdiction  of  a  possessory  action,  in  which  the  value  of  the 
poaaeeskm  is  neither  alleged  or  proved  to  exceed  the  snm  of  one  thousand  dollars.    ^  A . 

Jurisdiction  is  fixed  by  the  pleadings  and  the  evidence,  and  where  the  evidence  in  the  record 
shows  that  this  Court  has  no  Jurisdiction,  ex-parU  affidavits  filed  after  appeal  is  perfected 
are  not  permisaible  to  contradict  or  vary  ihe  evidence  so  as  to  ehange  or  show  that  it  has. 

On  ths  Mrbitb. 
Ib  s  poeaeasory  action  the  possession  of  the  executor,  during  his  adminiatrathm,  is  the*V>B- 

aession  of  the  heirs,  and  will  entitle  them,  after  a  partition,  to  maintain  the  action.    5  A. 

689,643. 
The  civil  poasession  of  the  vendee^  together  with  the  actual  and  real  possession  of  the  vendor, 

win  suffice  to  malntaim  the  possessory  action,  when  brought  within  one  year  of  the  ven« 

dor'a  actoal  and  real  possession,  and  before  an  adverse  possession  has  been  acquired.    13 

L.  S37;  19  L.  241 ;  10  A.  518. 

Geo.  8.  Sawyer  and  York  dt  Yo»ikg,  for  Defendants  and  Appellants : 

I.  The  premises  in  dispnte  did  not  belong  to  Fletcher,  or  the  Fletcher  Place.  Plaintiff  had 
no  rig^t)  or  title,  or  poaseaaion.  She  cannot  maintain  a  possessory  action.  C.  P.  Art  49  j 
7  La.  415  ;  13  An.  573 ;  4  An.  515. 

ft.  She  should  have  ordered  a  survey,  and  admitted  the  deeds  offered  to  prove  the  loeut  in 
qu»  and  the  extent  of  the  Fletcher  Place,  and  of  possession  of  the  plaintiff.  9  M.,  bottom 
of  page  79  ;  19  La.  336 :  7  An.  57d ;  15  La.  451 ;  6  An   66 ;  19  La.  484. 

1.  The  poasesaion  of  the  disputed  premises  by  Fletcher,  plaintiff's  vendor,  was  a  tortious 
posaeesion ;  he  could  not  convey  any  right  to  the  same  to  his  vendee.  Sx  "  turpi  causa" 
etc. 

4.  The  plaintiH;  not  having  actual  poeeesaion  at  the  time,  or  prior  to  the  alleged  disturbance, 
his  action  must  fiul. 

5.  The  amount  involved  in  this  suit  exceeds  in  value  the  sum  of  one  thousand  dollars. 

6.  Phdntiff 's  Judgment  is  void  for  uncertainty.  No  Judgment  can  be  execnted  under  her 
pleadinga.    7  La.  409,  415. 

49 
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On  Motion  to  Dismiss. 

Tlie  opinion  of  the  Court  was  delivered  by 

Lew,  J.  Appellee  moves  to  dismiss  this  appeal,  for  the  reason  that 
this  Coui-t  is  without  jurisdiction,  raUone  materiw,  the  amount  in  dispute 
not  exceeding  one  thousand  dollars. 

The  suit  is  a  possessory  action,  in  which  plaintiff  seeks 'to  be  restored 
to  the  possession  of  a  certain  tract  of  land,  of  which  he  has  been  dis- 
turbed and  e\icted  by  defendant,  and  further  claims  damages  in  the 
sum  of  two  liundred  ani  thirty  dollars,  and  one  hundi*ed  and  eighty 
dollars  for  rent,  and  fifty  dollars  for  attorney's  fees,  amounting  in  the 
aggi'eg^te  to  four  bundled  and  sixty  dollars. 

In  his  answer,  defendant  claims  in  reconvention  as  damages,  nine 
bundled  dollars,  as  follows :  In  the  threat'ening  by  plaintiff  to  take 
possession  of  his  stock  and  crops,  in  $150 }  in  $250  attorney's  fees  in 
defending  this  suit,  and  $500  exemplary  damages  for  slander  of  title 
and  annoyance  and  trouble  attendant  upon  the  institution  of  the  suit. 
He  further  alleges  that  the  possession  of  the  bind  is  worth  fifteen  hun- 
dred dollara. 

Defendant's  right  to  recover  on  this  reconventioual  demand  must  be 
governed  by  the  x>rayer  for  damages  made  in  his  answer.  The  amount 
of  damages  claimed  by  him,  and  the  causes  giving  rise  thereto,  are 
8i>ecifically  sot  forth  and  cannot  be  supplemented  by  more  allegations  of 
the  value  of  the  land ;  but  there  Is  an  allegation  that  the  value  of  the 
possession  is  $1,500,  and,  therefore,  the  case  is  within  our  jurisdiction 
on  appeal. 
.    The  motion  to  dismiss  is  denied. 


On  the  Merits. 

Levy,  J.  This  is  purely  and  simply  a  possessory  action.  The  evi- 
dence shows  that  the  plaintiff  had  the  actual  possession  of  the  land  for 
more  than  a  year  prior  to  the  alleged  eviction,  in  herself,  and  through 
her  vendor  and  agent,  and  was  disturbed  and  evicted  in  her  posaeaaion 
within  a  year  prior  to  the  institution  of  tlie  suit.  The  requirements  of 
the  law  which  justified  a  resort  to  this  action,  are^ fulfilled,  and  the 
proof  sustains  the  judgment  of  the  lower  court. 

The  title  to  the  land  was  not,  and  could  not  be  inquired  into  in  this 
action. 

The  judgment  appealed  from  is,  therefore,  affirmed  at  costs  of 
appellant  in  both  Courts. 
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No.  7273. 
J.  M.  Billgery  vs.  Widow  Billgery  et  al. 

When  tbe  sarviving  basbuifl,  after  mortgaglug  the  community  property,  has  been  i-ecognized 
by  tbe  Probate  Court  as  sole  heir  of  his  deceased  wife,  in  defnolt  of  descendaats,  SMsend- 
anta,  or  collaterals,  the  mortgage  will  be  legal  upon  the  whole  property,  and  the  seixare 
and  sale  of  such  property,  by  foreclosure  of  the  mortgage,  will  convey  a  valid  title  to  the 
parchaser. 

APPEAL  from  the  Second  District  Court  for  the  Parish  of  Orleans. 
Tissotf  J, 


F.  Michinard  and  Okas,  Lauque^  for  Plaintiffs  and  Appellants. 
GibsoHy  Hall  dt  Montgomery,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  The  object  of  the  proceeding  is  to  compel  Carb^jal,  adju- 
dicatoe  of  a  piece  of  property,  to  comply  with  the  terms  of  his 
purchase. 

Alleging  defects  in  the  title  of  the  vendor,  he  refuses  to  complete  the 
sale. 

The  main  defect  alleged  is  levelled  at  the  title  acquired  by  Billgery, 
at  the  sale  under  executory*  process  in  the  suit  entitled  Rose  Cammack 
vs.  John  Hays,  and  rests  on  the  ground  that  Hays  was  not  sole  owner 
of  the  property  when  he  mortgaged  it  in  1870,  which  property  belonged 
to  the  community  previously  existing  between  Hays  and  his  deceased 
wife,  Margaret  Allen,  in  consequence  of  which  only  one-half  of  the 
proi)erty  was  or  could  be  affected  with  the  mortgage  granted  by  Hays, 
and  only  that  portion  was  transferred  by  the  sheriff's  sale  in  the  suit 
in  executory  process. 

This  appeal  is  taken  from  the  judgment  of  the  District  Court  sustain- 
ing the  adjudicatee's  objections,  and  releasing  him  from  the  obligation 
of  his  bid. 

From  the  record  it  appears  that  Hays  was  married  in  1848,  that  he 
purchased  this  property  in  1858,  and  that  his  wife  died  in  1868,  and 
that,  therefore,  the  property  belonged  to  the  community. 

The  act  of  mortgage  under  which  the  property  was  subsequently 
seized  and  sold,  was  executed  by  Hays  in  1870,  and  his  wife's  succession 
was  opened  in  1873,  when,  on  proof  that  Mrs.  Hays  had  left  no  issue,  no 
ascendants,  and  no  known  relatives,  a  judgment  was  rendered  recog- 
nizing Hayes  as  her  sole  heir.  The  adjudication  to  Billgery,  under  the 
executory  process,  was  made  in  March,  1874. 

Immediately  after  his  purchase,  Billgery  instituted  suit  for  the  nullity 
of  the  adjudication  to  him,  on  substantially  the  same  grounds  as  are 
now  urged  by  Carb^al  in  this  controversy,  which  suit  resulted  in  a 
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judgment  rendered  by  this  Court,  recognizing  the  validity  of  Hays' 
title  to  tlie  entire  property,  and  binding  Billgery  to  the  terms  of  his 
purchase. 

We  consider  that  the  status  of  the  property  was  finally  settled  by 
that  judgment,  and  protects  all  future  purchasers  against  any  claim 
which  Hays,  who  was  a  partj'  to  the  suit,  might  set  up  to  the  property, 
on  the  alleged  ground  that  the  mortgage,  which  he  granted  in  IS70, 
affected  only  one-half  of  the  property,  and  that  he  became  owner  of  tlie 
other  one-half  only  in  1873,  under  the  judgment  of  the  Probate  Court. 
The  latter  judgment,  predicated  upon  proof  made  of  the  non-existence  of 
any  heirs  of  the  deceased  wife,  must  stand  until  annulled  or  set  aside  in  a 
direct  action  by  heirs  of  the  deceased  wife,  and  is,  in  our  opinion,  a 
legal  protection  of  the  purchaser.    Davis  vs.  Greer,  32  A.  425. 

The  argument  that,  because  Hays  did  not  comply'  with  the  decree  of 
the  Probate  Court,  requiring  him  to  give  the  bond  prescribed  by  Arfe, 
981  of  the  Civil  Code,  he  was  not  legally  put  in  possession,  falls  harm- 
less in  the  face  of  the  consideration  that  the  law  -does  not  contemplate 
the  nullity  of  the  decree  as  a  consequence  of  the  surviving  husband's 
failure  to  furnish  the  required  bond,  and  is  further  met  and  overcome 
by  the  fact  that  the  bond  is  intended  by  law,  in  order  to  secure  the 
restitution  of  the  estate  in  case  any  heir  should  come  forward  within 
the  space  of  thi^ee  years  after  his  having  been  put  in  pos^ssion,  after 
which  term  the  security  shall  remain  discharged  from  his  obligation, 
as  it  appears  that  more  than  five  years  had  elapsed  from  the  date  of 
the  judgment  to  the  date  of  the  institution  of  this  suit. 

Under  the  circumstances  and  the  issues  presented  in  this  case,  thie 
bond  would  have  served  no  useful  purpose,  and  it  does  not  lie  in  tlie 
mouth  of  a  third  party  to  invoke  any  consequence  resulting  fi-ora  the 
failure  of  Hays  to  furnish  the  bond. 

By  the  fact  of  his  wife  having  no  relatives  who  could  claim  her 
succession.  Hays  was  at  once  invested  with  the  quality  of  heir  of  her 
succession,  and  the  mortgage  granted  by  him  in  1870  affected  quoad 
that  property  all  the  rights  which  he  had  to  it.  By  opening  the  sucoes- 
sion  of  his  wife  in  1873,  and  by  obtaining  the  decree  recognizing  him  ae 
heir  of  his  wife.  Hays  obtained  no  greater  substantial  legal  rights  to  the 
succession  property  than  were  vested  in  him  by  law  at  ttie  death  of  his 
wife,  without  legal  heirs  of  the  blood  to  represent  her  succession. 

And  even  if  he  had  by  those  proceedings  acquired  any  rights  not 
previously  vested  in  him,  such  righte  enured  to  the  beneit  of  his 
mortgagee.    1 N.  S.  547  ;  5N.  S.  247. 

After  a  cai'efiil  consideration  of  all  the  objections  urge-d  by  defendant 
in  rule  to  Billgery^s  title  to  this  property,  and  an  attentive  examination 
of  all  the  authorities  which  he  quotes,  we  find  no  serious  ground  in  the 


.  NEW  ORLEANS,  MARCH,  1882.  389 

Homer  va.  Dounis,  Sheriff,  et  als. 

fic^udicatee  to  fear  any  trouble  or  eviction  under  tlie  title  which  ia 
tendered  him,  and  which  he  must,  therefore,  accept. 

It  ift,  therefore,  ordered,  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed,  and  it  is  now  ordered  that  the  rule  herein  taken 
on  N.  J.  Carb^al  be  made  absolute,  and  that  he  be  condemned  to 
comply  with  the  terms  of  his  bid  at  the  a4jndication  made  of  Uie 
property  described  in  the  rule,  in  default  of  which,  said  property  is 
ordered  to  be  s<^d  at  his  risk  according  to  law,  and  that  ho  pay  costs 
of  this  rule. 


No.  8537. 
J.  H.  Horner  vs.  E.  S.  Dennis,  Sheriff,  et  als. 

It  U  aow  w«]l  seitied  in  out  Jorlsprudence,  that  the  property  held  in  pledge  by  a  creditor, 
may  be  aeixod  from  his  powessiou  by  another  creditor  of  the  pledgor,  and  that  the  said 
pledgee  cannot,  by  iiv)anetton,  arrest  soch  seliure. 

APPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  Madison. 
Deloney,  J. 


J.  P.  Stone  and  Scale  d;  Boney,  for  Plaintiff  and  Appellant. 
A.  J^«  8peu/eer^  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

PocH^y  J.  Plaintiff,  as  pledgee  of  a  claim  evidenced  by  an  instru- 
4Bient  in  writing,  owned  by  Henry  S.  Utz,  has  enjoined  the  seizure  of 
4fae  same  by  E.  D«  and  W.  Farrar,  judgment  ci-editors  of  the  pledgor. 

Among  other  defenses,  the  seizing  creditors  filed  a  peremptory  excep- 
tion of  no  cause  of  action,  which  was  referred  to  the  merits,  and  judg- 
ment was  rendered  in  their  favor,  dissolving  plaintiff's  iiyunction,  with 
ten  per  cent,  interest  per  annum  on  the  judgment  enjoined. 

It  is  now  well  settled  in  our  jurisprudence;,  that  the  property  of  any 
nature,  held  in  pledge  by  a  creditor,  may  be  seized  from  his  possession 
by  another  creditor  of  the  common  debtor,  and  woAiH  subject  to  the 
pledgee^s  claim. 

The  only  right  which  the  law  secures  to  the  pledgee  is  to  satisfy  his 
debt  '^  by  privilege  and  in  preference  to  the  other  creditors  of  his 
debtor,  out  of  the  product  of  the  movable,  corjioreal  or  incorporeal, 
which  has  been  thus  burdened.^'    C.  C.  3157. 

Nothing  in  the  nature  of  the  contract  can  autliorize  the  pledgee  to 
bold  indefinitely  the  property  pledged,  which  is  usually  far  in  excess 
ioi  the  amount  thereby  secured,  and  to  thus  deprive  other  creditors  of 
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their  recourse  on  the  debtor's  property.  "Were  it  otherwise,  the 
creditor  in  possesflion  would  become  by  his  own  wrong  the  proprietor 
of  the  pledge,  and  that  in  oi>en  violation  of  the  law  which  prohibits 
him  from  acquiring  it  by  snch  TneanH,  and  expressly  declares  that  it  is 
only  a  depiisit  to  secnre  his  debt."  2  N.  8.  22 ;  IN.  S.  417,  Williams 
vs.  Schooner  St.  Stephen ;  31  A.  865,  Aiig^  vs.  Variol  j  same,  870^  Pick- 
ens vs.  Webster,  sheriff,  et  al. 

It  was,  therefore,  competent  for  the  seizing  creditors  to  seize  even  in 
the  possession  of  Hom<T,  the  claim  which  had  been  pledged  to  him  by 
Utz. 

The  next  question  involved  in  this  case  is,  whether  plaintiff,  claiming 
to  have  a  pledge  of  the  thing  seized,  and  urging  a  saperior  privilege  on 
the  same,  was  authorized  in  law  to  enjoin  the  seizure  made  of  the 
claim,  by  judgment  creditors  of  the  debtor. 

An  unbroken  line  of  decisions  of  this  Court  has  also  settled  that  point 
adversely  to  plaintiff's  position  in  this  case.  His  right  was  to  claim 
priority  of  privilege  over  the  seizing  creditor  on  the  proceeds  of  the 
property  pledged  to  him,  and  seized  byhis  debtor's  judgment  creditors^ 
and  his  remedy  was  by  third  opposition  to  regulate  the  effects  of  the 
seizure,  or  by  injunction  arresting  the  proceeds  in  the  hands  of  the 
sheriff,  subject  to  his  ranking  privilege,  but  he  is  not  wrarrauted  in  law 
to  ei^oin  the  seizure  of  the  thing  pledged,  because  he  claims  a  superior 
right  or  privilege  thereon.  To  concede  such  a  right  to  a  preferred 
credit-or,  would  empower  him,  in  case  the  value  of  the  property  thus 
burdened  was  far  in  excess  of  his  claim,  to  remove  the  property  beyond 
the  pursuit  of  other  creditors  of  the  debtor,  whose  property  is  in  law 
the  common  pledge  of  his  creditors.  5  R.  496,  Vanhich  vs.  Hasband ; 
10  R.  28,  Gill  vs.  Husband  ;  2  A.  762,  Fisher  vs.  Gordey  5  II  A:  275, 
Antognini  vs.  Railey ;  14  A,  104,  Wallis  vs.  Boure ;  18  A.  665,  Marot  vs. 
Hiisband ;  19  A.  62,  White,  Admr.  vs.  Blanchard  ,*  26  A.  265,  James 
Breaux ;  alrio  6  N.  S.  615,  7  N.  S.  281. 

Plaintiff  relies  in  support  of  his  right  of  ii\junction  on  the  cases 
reported  in  6  N.  S.  311,  and  13  A.  273,  but  neither  is  applicable  to  the 
question  under  discussion.  In  the  case  first  mentioned,  the  contention 
involved  the  ownership  and  possession  of  a  slave,  and  it  was  held  that 
possession  justified  an  injunction.  In  the  other  case,  the  seizure  was 
not  enjoined,  but  the  proceeds  of  the  sale  of  the  property  were  arrested 
in  the- hands  of  the  sheriff,  by  injunction  on  the  demand  of  the  preferred 
creditor,  the  very  remedy  which  we  have  indicated  in  this  opinion. 

Appellees  have  asked  an  amendment  of  the  judgment,  for  the  purpose 
of  increasing  the  damages  allowed  them  below. 

CmiBideriug  plaintiff^s  utter  disregard  of  our  well  established  juris* 
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prudence  on  the  two  questions  involved  in  this  controversy,  we  think 
Ifae  demand  reasonable. 

It  is,  tlierelc>re,  ordered,  that  the  judgment  of  the  lower  court  be 
annalled,  so  as  to  increase  the  damages  allowed  to  defendants,  bj 
adding  ten  per  cent,  on  the  amount  of  the  judgment  enjoined ;  and  that, 
as  thus  amended,  said  judgment  be  affirmed  at  api>ellant's  costs. 


No.  8540. 
Mrs.  Mary  A,  Pikk  et  al,  vs.  J.  W.  Bates,  Sheriff, 

A,    L.   GUSMAN   ET   AL8. 

After  once  granting  an  onler  of  injunction,  the  Judge  cannot  revoke  It  without  notice  to,  and 

hearing  of  the  party  in  whose  favor  it  was  granted. 
Thebrief  ofoneof  thedefeDdautsinthiicaae  la  ordered  by  thia  Court  io  bo  taken  ofif  the 

fllea  and  returned  to  Ita  author,  for  indec-oroua  language  iowanla  the  opposite  connBcl. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  Parisli  of 
East  Baton  Eouge.    Sherburne^  J. 


111  .  94 


Herr4>n  &  Beale,  F.  L.  Biehardson  and  H.  B.  3laffruder,  for  PlaintifiPs 
and  Appellants. 

A.  L.  Gvetnan,  in  propria  pe^^ona,  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fkxner,  J.  On  May  31,  1881,  the  plaintiffs  applied  for,  and  obtained 
a  writ  of  injunction  against  the  defendants,  under  an  order  requiring 
plaintiffs  to  furnish  bond  with  security  as  tiierein  directed.  The  bond 
was  filed,  and  the  writ  of  iujunction  was  issued  and  served. 

Subsequently,  in  November,  1881,  upon  a  petition  to  \hi\X  effect  filed 
by  one  of  the  defendants,  without  service  on,  or  notice  to  the  plaintiffs, 
the  Judge  a  quo  entered,  in  open  court,  his  order,  ^*  That  the  injunction 
against  A.  L.  Gusman  and  J.  W.  Bates,  sheriff,  be,  and  is  hereby 
revoked." 

From  this  order,  on  the  following  day  and  at  the  same  term,  plaintiffs 
applied,  by  motion  in  open  court.,  for  a  suspensive  appeal.  On  refusal 
of  the  Judge  to  grant  the  same,  plaintiffs  applied  to  this  Court  for 
mandatntts  to  compel  him  to  grant  the  appeal,  and  this  Court  issued  its 
peremptory  writ  to  that  effect,  in  obedience  to  which  the  present  appeal 
is  brought  up. . 

We  have  no  concern  here  with  the  grounds  of  tlie  Judge^s  action. 
Whatever  they  may  have  been,  he  was  wrong  in  revoking  the  order 
gnmting  the  injunction,  without  notice  to,  and  hearing  of,  the  parties  in 
whose  favor  the  same  had  been  granted.    Martin  vs.  Thiery,  29  A.  362. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  order 
appealed  from  be  avoided  and  annulled,  and  that  the  iiy unction  be 
reinstated,  to  stand  as  if  said  order  had  never  been  made,  co8t»  of  this 
appeal  to  be  paid  by  appellee. 


Bermudez,  C.  J.  We  have  noticed  with  regret,  that  the  brief  filed 
in  this  case  by  Mr.  Gusman,  contains  reprehensible,  indecorous  refiec' 
tions  and  irregular  charges  on  opposite  complaining  counsel,  apparently 
calculated  to  asperse  their  good  name  and  reputation. 

We  would  have  ordered  the  return  of  the  brief  before  this,  but  we 
thought  it  preferable  to  retain  it  while  the  case  was  under  consid- 
eration. 

Parties  appearing  in  their  own  behalf,  as  Mr.  Grusman  did  in  thi« 
instance,  are,  like  advocates,  required  to  plead  their  Gase»  orally  or  in 
writing,  with  propriety  and  decency,  and  must  not  indulge  in  personal 
remarks  against  the  parties  or  their  counsel.    C.  P.  486. 

Briefs  of  that  description,  cannot,  after  the  determination  of  a  con- 
troversy, be  permitted  to  remain,  as  a  piece  of  scandal,  among  the 
proceedings. 

At  the  request  of  counsel,  it  is,  therefore,  ordered  that  the  brief 
alluded  to  be  taken  from  the  iiles  of  this  case,  and  returned  to  it« 
author. 


Xo.  8486. 
T6e  State  of  Louisiana  vs.  Amelia  Kimble. 

When  stolen  property  is  found  in  the  posAession  of  the  perBon  charged  with  larceny,  tt  is  for 
the  aconsed  to  show  how  be  oame  by  said  property,  and  it  is  for  (he  Juiy  to  decide 
whether  his  acconnt  or  explanation  of  sach  a  fact  is  reasonable  or  sofficientv  or  not  Sach 
acooont  is  not  to  be  taken  for  true,  simply  because  the  prosecution  does  not  rebut  it. 

APPEAL  from  the  Fourth  Judicial  District  Court,  Parish  of  Caldwell. 
Bridgevy  J. 


Roht  J,  Caldioell,  for  Defendant  and  Appellant : 

Only  one  question  of  law  is  presented. 

"  One  found  in  possession  of  stolen  property,  and  who  gt'Tee  a  reaaonable  aoooont  of  how  he 

came  by  it,  throws  the  burden  of  proof  on  the  State  to  show  Uiat  the  account  is  false." 

3  Qreenleaf,  Section  33;  3  Bishop  Orim.  Procedure,  Section  746. 
Defendant  was  found  guilty,  at  the  January  term,  t8d),  of  the  above  court,  of  the  larceny  of 

a  chair  worth  8eventy*flve  cents,  and  sentenced  to  one  year's  imprlsounient  at  hard  labor. 
Greenleaf  and  Bishop  refer  to  Common  Law  authority,  and  their  doctrine  oeeme  to  be  good 

law.    Archbold  and  Wharton  only  say,  that  recent  possession  of  stolen  property  lalsee  » 

presumption  of  gnilt^-tfaat  is  correct  doctriue.    That  does  not  meet  the  case. 
The  District  Judge  says:  "The  presumption,  that  newly  stolen  goods  found  in  the  posBessSoB 
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of  fkslBBiIftBtt  were  stolen  by  him,  m*3'  be  ovensome  by  eridenre  expUining  the  posses- 
sioD ;  any  snch  eridenoe  legltimntely  tendhug  to  expUdn  the  poooeeiion  should  be  received 
and  ronsldered.'* 

Be  throws  the  burden  of  proof  on  defendant. 

Bishop  says  that  the  prisoner's  "  explanation  may  be  produced  in  ^ridenoe  to  the  Jary  in  his 
behalf,  and  if  it  it  not  $houfn  by  the  proaeetitum  to  be/aU€^  its  weight  in  the  scale  for  him 
will  be  very  considerable.  *  *  *  finch  an  explanation,  especially  if  given 
instantly  upon  the  property  being  discovered,  and  the  aocnsation  brought  home  to  the 
prisoner's  knowledge,  is  deemed  a  part  of  the  ret  gettm,^^    Same  volume. 

Blsliop  fiirther  says,  that  this  "  is  the  doctrine  of  reason,  and  not  apparently  contradicted  by 
any  aathorities  requiring  notice." 

Defendant  respectfhlly  submits  that  the  Judge  ought  to  have  charged  as  requeste<l— it  is  the 
Common  I^w  rule  The  question  presented  is  one  relating  to  evidence  and  to  the  burden 
of  proof.    Oreeoleaf  has  always  been  t  egarded  as  the  best  authurit}'. 

Betidca  all  this,  eveiy  presumption  is  in  &vor  of  defendant 

J,  C.  BgaHj  Attorney  General,  for  the  State,  Appellee  : 

1.  The  following  is  not  a  correct  principle  of  law,  and  should  not,  therefore,  be  given  to  the 
jary :  "  The  general  rule  is,  that  where  a  man  in  whose  possession  stolen  property  is 
fomid,  gives  a  reasonable  account  of  how  he  came  by  it,  it  is  incumbent  on  tho  prosecu- 
tion to  show  that  the  account  is  false  "    Kshop  on  Crim.  Pro.,  Sec.  746,  with  note. 

3.  The  following,  taken  together  with  the  rest  of  the  charge,  properly  lays  down  the  law  of 
evidence  In  a  case  of  Uroeny :  "  Where  the  stolen  goods,  immediately  after  the  theft,  are 
foand  in  the  possession  of  defendant,  the  presumption  is  that  he  stole  them ;  and  if  he 
give  a  reasonable  aecount  of  how  he  came  by  them,  the  proseoution  is  not  bound  to  show 
snch  account  to  be  false.  Possession  of  stolen  property  is  not  of  itself  sufficient  to  warrant 
a  conviction.  It  is  only  a  circumstance  to  be  considered  with  other  evidence.  The  pre- 
sumption that  newly  stolen  fpoods  found  in  the  possession  of  defendant  wore  stolen  by 
him  may  be  overcome  by  evidence  explaining  the  possession.  Any  such  evidence  legiti- 
mately tending  to  explain  the  possession  should  be  received  and  considered. 

3.  "It  may  be  laid  down  generally,  that  whenever  the  property  of  one  man,  which  has  been 
taken  from  him  without  his  knowledge  or  consent,  is  found  upon  another,  it  is  incumbent 
•  on  that  other  to  prove  how  he  came  by  it;  otherwise  the  presumption  is,  that  he  obtained 
it  feloniously.  This,  like  every  other  presumption,  is  strengthened,  weakened  or  rebutted 
by  concomitant  circumstances,  too  numerous  in  the  nature  of  the  thing  to  be  detailed.' 
Roaooe's  Criminal  Svidence,  5  Am.  Ed.,  p.  IB  ;  lb.  p.  643 ;  Criminal  Law  ^agasino.  Vol. 
I.  p.'ll :  Waterman's  U.  S.  Crim.  Digest,  Sec.  392,  p.  406;  Archbold's  Cr.  Pr.  and  PI.,  7th 
Xd.,  YoL  3,  pp.  397,  sf  eeq.t  Wharton's  Am.  Crim.  Law,  4th  Ed.,  Sees.  738  and  730. 


The  ox>iu^^^  ^^  ^'^6  Court  was  delivered  by 

Bbrxudez,  C.  J.  The  prisoner  was  prosecuted  for  larceny,  tried, 
convicted  and  sentenced  to  twelve  months  at  hard  labor  in  the 
penitentiary'. 

It  18  sought  on  appeal  to  have  the  judgment  set  aside,  on  the  ground 
that  the  District  Judge  refused  to  charge  the  jury  that  ^^  the  general 
rule  is  that  where  a  man  in  whose  possession  stolen  property  is  found , 
gives  a  reasonable  account  of  how  he  came  by  it,  it  is  incumbent  on  the 
prosecution  to  show  that  his  account  is  false/' 

The  rule  is  recognized  by  Greenleaf,  but  qualified  by  Bishop,  who  ' 
adds :    ^*-  But  if  the  account  given  by  the  prisoner  be  unreasonable  or 
improbable  on  the  face  of  it,  the  onus  of  proving  its  truth  lies  on  him. 
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Suppose,  for  instance^  a  person  were  to  charge  me  with  stealing  this 
wntoli,  and  I  were  to  say  that  I  bought  it  IVom  a  particular  tradesman 
whom  I  name ;  that  is  a  prima  facie  reasonable  account,  aud  I  ought  not 
to  be  convicted  of  felony,  unless  it  is  shown  that  the  account  is  a  false 
one.''  Bishop  Crim.  Proc.  Sec.  746,  N.  4 ;  Reg  vs.  Crowhurat,  1  Car. 
and  L.  370  j  see  also  Waterman  Crim.  Dig.  Sec.  392,  p.  406. 

The  Judge  charged  the  jury  that  "  where  the  stolen  goods,  immedi- 
ately after  the  theft,  are  found  in  the  possession  of  the  defendant,  the 
presumption  is  that  he  has  stolen  them,  and  if  he  gives  a  reasonable 
account  of  how  he  came  by  them,  the  prosecution  is  not  bound  to  show 
such  account  to  be  false.  Possession  of  stolen  property  is  not  of  itself 
sufficient  to  warrant  a  conviction,  it  is  onl^-  the  circumstance  to  be 
considered  with  the  evidence.  The  presumption  that  newly  stolen 
goods  found  in  the  possession  of  defendant  were  stolen  by  him,  may  be 
overcome  by  evidence  explaining  the  possession.  Any  such  evidence 
legitimately  tending  to  explain  such  possession,  should  be  received.^ 

The  court  did  not  err  in  refusing  the  charge  asked,  and  in  giving 
that  which  it  did.  The  question  of  reasonableness  of  the  account  or 
explanation  given  by  the  accused,  is  a  matter  for  the  consideration  of 
the  jury.  If  the  acccmnt  is  justifted  by  tJie  accused,  and  is  considered 
reasonable  by  the  jury,  and  the  State  has  not  disproved  it,  or  if  it  raises 
a  reasonable  doubt,  it  is  the  duty  of  the  jury  to  acquit ;  while  if  tiie 
account  is  unreasonable  or  improbable  on  its  face,  or  if  the  accused  does 
not  verify  his  explanation,  the  jury  should  find  against  him.  Arch- 
bold  Cr.  Pr.  and  PI.  7th  Ed.  Vol.  II,  p.  397 ;  Wharton  Am.  Crim.  L.  4th 
Ed.  Sees.  728,  730;  Roscoe's  Crim.  Ev.  5th  Am.  Ed.  pp.  18,  648 ;  Crim. 
Law  Mag.  V.  I,  p.  11. 

We  have  no  opinion  to  express  touching  the  extent  of  the  pnnishmeut 
inflicted.  The  District  Judge  could  have  sentenced  the  accused  from 
one  day  to  two  years  at  hard  labor.  He  condemned  the  prisoner  to 
twelve  months  in  the  penitentiary. 

Judgment  affirmed. 
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TTnakiini]  treatment  of  the  deceased  ia  not  a  gronnd  for  acquittal  of  the  accused,  in  a  case 
of  mnrder,  when  the  voands  have  been  inflicted  with  a  murderouB  intent. 

The  Judge  is  not  absolutely  bound  by  the  answer  of  the  Jui  or  on  his  voir  dirt,  that  he  has,  or 
has  not  formed  an  opinion^  when  such  answer  is  contr.  dieted  by  the  fiMts  or  cirenm* 
stanoesiof  the  case. 

APPEAL  from  the  Sixth  Judicial  District  Court,  Parish  of  West 
CarrolL    Brigham,  J. 


J,  C.  Egan^  Attorney  General,  for  the  State,  Appellee  : 

I.  The  reftisal  of  the  Court  to  charge  as  requested  by  counsel  for  accused  is  correct  when 
such  charge  contains  an  opinion  of  the  effect  of  the  evidence.    12  ▲.  195 :  83  A.  43. 

S.  Unskilfnl  treatment  is  not  a  ground  for  acquittal  of  accused  when  wounds  have  been  in* 
flicted  with  a  murderous  intent.  12  A.  274;  Waterman's  U.  S.  Crim.  Digest,  Sees.  1B4, 
106,  106  and  107,  p.  264. 

3.  Specific  acts  of  violence  are  not  admissible  in  evidence  to  prove  the  bad  character  of  de- 

ceased.   43  6a.  88;  96  K.  Y.  642 ;  16  A.  363. 

4.  The  Judge  b^ore  whom  the  examination  of  a  juror  on  his  Doir  dire  is  held,  is  the  most 
competent  to  pass  upon  his  competency,  and  said  Judgment  will  not  be  disturbed  unless 
there  has  been  some  error  of  law  made  therein  to  the  detriment  of  the  accused. 

5.  The  citing  of  a  parallel  case,  by  the  court  a  qua,  to  explain  the  law  to  the  jury,  is  not  a 
discussion  of  the  evidence,  eitiier  directly  or  inferentially,  and  therefore  not  a  good 
objection. 

The  Defendant  and  Appellant  unrepresented. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J,  The  defendant  was  indicted  for  the  nuirder  of  Mike  Barnes, 
and  convicted  of  manslaughter,  and  sentenced  to  five  years'  imprison- 
ment in  the  i>enitentiary,  and  from  tins  sentence  has  appealed. 

There  is  no  assignment  of  errors  filed  in  this  Court.  No  appearance 
by  counsel,  either  by  brief  or  oral  argument.  In  th<^  absence  of  such, 
we  do  not  deem  it  necessary  to  discuss  every  point  raised  by  the  bills 
of  exceptions  found  in  the  record,  but  after  thoroughly  exnniiuing  the 
record,  shall  confine  our  attention  to  such  questions  ouly  as  we  deem 
material  to  the  de.terminatlon  of  the  case. 

The  only  ones  deserving  consideration  relate,  first,  to  the  refusal  of 
the  Judge  to  charge  the  jury  **  that,  if  they  believed  from  the  evidence 
that  the  deceased  could  have  survived  the  blows  iufiicted,  if  he  had 
received  proper  medical  treatment,  this  creates  a  reasonable  doubt  and 
t-he  jury  must  acquit." 

The  Judge's  refusal  to  so  cluurge  was  proper.  In  the  first  place,  to 
have  given  this  charge  in  the  words  quoted,  would  have  iuvolved  the 
statement  of  the  Judge  that  blows  had  been  iuliicted  upon  the  deceased^ 
which  would  have  been  unwarrantable  comment  on   the  evidence 
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touching  a  very  material  isacie,  and  besides,  would  Lave  chargi»d,  by 
iiiiplicatiou,  tbat  the  deceased  had  not  received  proper  medical  treat- 
ment. But  apart  from  this,  it  was  a  correct  enunciation  of  the  law  on 
the  subject. 

In  the  case  of  the  State  vs.  Scott,  12  A.  274,  the  Judge  was  aaked  to 
charge  the  jury  :  "  If  the  wound  was  not  necessarily  mortal,  but  by  ill 
treatment  became  so,  they  will  find  the  defendant  not  guilty .'^  It  was 
held  that  his  refusal  to .  so  chatge  was  proper.  And  in  so  ruling,  the 
Court  used  this  language :  "  If  a  person  dies  of  a  wound  inflicted  witk 
a  murderous  intent,  whose  life  might  have  been  saved  by  the  skill  of  a 
surgeon,  whom  it  was  impossible  to  procure,  the  crime  is  none  the  less 
murder.  The  true  point  is,  did  the  party  die  of  the  wound  inflicted  by 
the  accused  f  If  he  did,  the  fact  that  he  had  no  surgeon,  or  an  unskilfiil 
one,  or  a  nurse  whose  ill  appliances  may  have  aggravated  the  originfd 
hurt,  cannot  mitigate  the  crime  of  the  person  whose  malice  caused  the 
death."  See  also  Com,  vs.  McPike,  3  Cush.  181 ;  McAlister  vs.  State, 
17  Ala.  434 ;  Com.  vs.  Costley,  118  Mass.  1 ;  State  vs.  Maphy,  33 
Iowa,  270 ;  Com.  vs.  Haskell,  2  Allen,  136. 

2.  The  Judge  sust-ained  the  challenge  of  the  State  to  the  competency 
of  a  juror  under  the  following  circnmst<ances :  The  juror  was  exam- 
ined on  his  voir  (fire,  and  stated  that  he  had  talked  with  one  of  the 
witnesses,  who  was  present  at  the  killing,  and  had  also  heard  of  tlie 
homicide  from  others,  and  that  from  what  he  had  beard,  had  formed 
an  opinion,  but  that  opinion  was  not  of  a  fixed  character.  The  Judge 
stated  in  the  bill  in  support  of  his  ruling,  that  the  juror  lived  about  a 
mile  from  the  scene  of  the  homicide,  and  that  the  witness  referred  to 
was  the  main  witness  in  the  case }  that  he,  the  juror,  was  at  the  place 
soon  after  the  wound  was  inflicted,  and  assisted  in  burying  the  deceased. 
That  it  was  evident  that  he  knew  all  about  the  case,  and  was  anxious 
to  get  on  the  jury.  We  think,  under  these  facts,  that  the  ruling  wiw 
correct.  There  is  no  respect-able  authority  supporting  the  doctrine  tJMt 
the  judge  is  stripped  of  all  discretion  touching  the  competency  of  a 
juror,  who,  on  his  voir  dire,  answers  all  right  touching  his  competency, 
so  far  as  relates  to  his  bare  assertion  that  he  has  foimed  no  fixed  oinn- 
ion,  although  it  may  be  evident  from  the  facts  disclosed  on  his  exami- 
nation, that  his  assertion  was  false,  and  his  motive  in  making  it  corrupt. 
In  this  instance,  the  juror  was  a  near  neighbor,  one  of  the  first  on  the 
8i>ot,  conversed  with  the  main  witness  who  alone  had  witnessed  the 
killing,  and  yet  had  no  fixed  opinion  !  If  a  Judge,  though  convinced 
that  a  juror  is  Incompetent,  and  that  he  has  so  shaped  his  answers  aa  to 
conceal  his  incompetency,  out  of  a  desire  to  get  on  the  jury,  hsw  nrt  right 
to  exclude  him,  then  it  miglit  well  happen  that  it  would  be  ii1ipos«ble 
to  procure  a  conviction  in  some  oases,  however  Hagrant  the  crime  and 
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plain  the  proof.  And  on  the  other  hand,  such  a  rule  might  oi)e]*ate  to 
the  prcgndice  of  the  accused  at  times,  and  prevent  his  acquittiil,  liow- 
ever  innocent.  The  Judge  is  not  absolutely  bound  by  the  answers  of 
the  juror,  that  he  has  or  has  not  formed  an  opinion,  when  such  answer 
iis  opposed  and  inconsistent  with  facts  and  circumstances  disclosed  by 
the  jnror  on  his  examination,  or  otlierwise  legally  known  to  the  Judge. 
Besides,  a  distinction  can  very  properly  be  made  between  the  ruling  of 
a  Judge,  who  declares  a  juror  competent  against  the  challen^je  of  the 
accused,  and  forces  him  on  the  jury  against  the  protest  of  the  accused, 
and  the  case  where  he  declines  to  let  one  serve  on  the  jury  whom  the 
accused  may  want  there.  In  the  one  case,  the  juror,  who  is  forced  on 
the  accased,  may  not  only,  on  account  of  previous  bias,  prevent  his 
acquittal,  but  secure  his  conviction,  whilst  in  the  other  case,  it  is  to  l>e 
pi-eaumed  that  the  juror  chosen  in  the  place  of  the  one  rejected,  is  an 
impartial  jnror,  such  as  the  law  requires ;  and  in  this  case,  there  is  no 
complaint  that  the  juror  chosen  in  the  place  of  the  one  excluded  was 
Dot  in  every  way  competent.  And  if,  uotwithstandiug  the  exclusion  of 
tlie  juror  that  the  accused  was  anxious  to  have,  a  fair  and  impartial 
jury  was  obtained,  and  we  find  no  charge  that  it  was  not  so,  surely  we 
cannot  conclude  that  the  accused  waa  so  seriously  injured  by  the  ruling 
as  to  entitle  him  to  a  new  trial,  or,  in  fact,  tliat  anything  whatever  was 
4oue  to  his  prejudice. 

We  lind  no  error  in  the  proceedings,  and  the  sentence  and  judgment 
are,  therefore,  affirmed  with  costs. 

Chief  Justice  Bermudez  and  Justice  Levy  dissent. 


Dissenting  Opinion. 

Bbrmcdkz,  C.  J.  I  respectfully  dissent  fix>m  the  opinion  and  decree 
of  the  majority  of  the  Court  in  this  case,  for  the  reason,  that  in  my 
opinion,  the  exception  taken  to  the  ruling  of  the  District  Judge  on  the 
eballenge  of  the  juror,  for  cause,  should  be  sustained  and  the  case 
remanded. 

The  juror,  sworn  on  his  rotr  dirtj  said :  that  he  had  a  talk  with  one 
of  the  witnesses  who  was  pi*e8ent  at  the  time  of  the  homicide,  and  who 
was  a  small  boy. 

The  juror  further  pointedly  said:  that  from  what  he  had  heard,  he 
had  formed  an  opinion,  but  the  opinion  was  not  of  a  fixed  diameter  and 
could  be  removed  by  competent  testimony,  and  that  h(^  would  be 
governe<l  entirely,  in  rendering  a  verdict,  by  the  law  and  the  evidence 
on  the  triiil. 

The  District  Judge  siiys  in  the  bill,  ^'tliat  the  juror  lived  al>out  one 
mile  from  the  scene  of  the  alleged  homicide  ;  the  witness  refeired  to  was 
the  main  witness  in  the  case,  being  the  boy  alleged  to  have  been  chas- 
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tised  by  tlie  father,  who  was  alleged  to  have  been  murdered  by  the 
accused.  He  was  at  the  house  of  the  accused  soon  after  the  affray  and 
difficulty,  and  after  the  death,  helped  to  put  the  deceased  in  the  coffin. 
It  was  apparent  to  the  court,  continues  the  Judge,  that  he  well  knew 
all  about  the  case,  and  was  anxious  i<t  get  on  the  jury,  and  for  good 
and  sufficient  reasons  to  act,  knowing  all  tiie  facts  and  having  formed 
an  opinion,  after  having  conversed  with  the  witness,  the  court  rejected 
him  as  incompetent." 

It  does  not  appear  what  the  opinion  was,  which  the  juror,  on  his  voir 
dire,  stated  he  had  formed.  It  cannot,  therefore,  be  inferred  that  it  was 
unfavorable  to  the  accused. 

If  any  deduction  could  be  drawn,  it  should  rather  be  that  the  juror 
was  a  friend  of  the  deceased,  having  helped  to  place  his  body  in  the 
coffin,  thus  rendering  him  the  last  service,  and  that  he  was,  as  such 
friend,  inclined  adversely  to  the  accused.  I  think  that  nothing  shows 
what  his  feelings  were,  and  that  the  opinion  to  wKich  he  refers  was  a 
mere  impression  received  without  any  deliberation. 

The  answer  which  he  made  shows  clearly  that  not  only  it  was  not  a 
fixed  opinion,  a  hias,  which  was  not  susceptible  of  being  removed,  but 
that  it  was  such  as  could  be  changed,  and  that  he  would  be  guided 
exclusively  by  the  evidence  and  the  law  governing  the  case. 

In  State  vs.  Brette,  6  A.  653,  in  which  a  juror  stated  that  "  from  the 
rumors  he  had  heard,  his  mind  was  biased,  but  such  bias  may  be  removed 
after  he  has  heard  the  evidence,  and  his  mind  is  open  to  conviction, 
and  he  thinks  he  can  do  justice  between  the  parties,^'  the  Court  held  he 
was  a  good  juror. 

In  State  vs.  Ward,  14  A.  673,  the  Court  decided,  that  the  opinion 
formed,  which  disqualifies  a  juror,  must  be  a  deliberate  one. 

Also  in  State  vs.  Ricks,  32  A.  1098,  since  followed,  which  was  a  case 
in  which  a  juror  had  first  declared,  and  afterwards  reiterated,  that  he 
had  formed  a  fixed  opinion  in  regard  to  the  guilt  or  innocence  of  the 
accused,  from  conversations  with  persons  whom  he  did  not  know  were 
or  not  witnesses,  but  that  the  opinion  would  yield  to  testimony  showing 
the  facts  to  be  differeht  from  those  that  he  had  heard,  we  held  that  he 
was  a  competent  juror.  The  opinion  was  not  a  deliberate,  decided 
and  absolute  one,  which  could  not  be  changed. 

On  the  trial  of  Aaron  Burr,  Chief  Justice  Marshall  said,  that  those 
strong  and  deep  impressions  which  will  close  the  mind  against  the 
testimony  that  may  be  offered  in  opposition  to  them,  which  will  combat 
that  testimony  and  remit  its  force,  do  constitute  a  sufficient  ol^ection 
to  him.  "  Those  who  try  the  impartiality  of  a  juror  ought  to  t^st  him 
by  this  rule."  Burr  trial,  Vol.  I,  p.  416  j  State  vs.  George,  3  Rob.  535 ; 
State  vs.  Brown,  4  A.  505;  11  A.  607;  6  A.  653. 
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In  the  present  case,  had  the  accused  challenged  this  juror  on  the 
same  ground  that  the  State  has  done,  and  had  the  court  overruled  the 
objection,  the  ruling  could  not  have  been  sustained. 

The  rule  must  in  future  be  made  to  operate  so  as  to  apply,  with  equal 
impartiality,  to  the  State  and  to  the  accused. 

Conceding  the  facts  to  be  as  stated  by  the  District  Judge,  it  is  not 
perceived  how  the  juror  could  be  declared  incompetent  because  he 
appeared  on  the  spot  after  the  occurrence  and  happened  to  converse 
with  one  who  was  to  be  a  main  witness. 

The  law  could  not  disqualify  a  Judge,  even  if  the  Judge  were  a 
material  witness.  Jurors  are  sometimes  themselves  heard  as  witnesses 
in  cases  proeeeding  before  a  jury  of  which  they  form  part  It  does  not 
pronounce  the  disqualification  of  this  juror,  and  no  good  reason  or 
authority  is  shown  why  he  should  not  sit  on  the  trial  of  the  case. 

Before  submitting  the  case  to  the  jury  the  Judge  could  have  warned 
them  in  his  charge  that  their  duty  would  be  to  determine  the  case  on 
the  evidence  adduced  on  the  trial,  and  not  at  all  on  facts,  the  knowledge  - 
of  which  might  have  been  acquired  otherwise,  previous  to,  and  outside 
of  the  trial. 

The  presumption  is,  that  when  thus  admonished  and  guarded,  the- 
jnry  would  have  responded  to  the  responsibility  imposed  by  law  upon 
them. 

« 

I  have  taken  pains  to  review  all  the  authorities  within  reach,  many 
of  which  are  cited  in  the  decisions,  and  I  remain  satisfied  of  the  correct- - 
ness  of  the  affirmed  ruling  in  32  A.  1098,  and  of  its  applicability  to  the 
present  case.    See  33  A.  890, 1241 ;  State  vs  de  Ranee,  ante,  186. 

I,  therefore,  think  that  the  verdiet  should  be  set  aside,  and  the  jndg* 
ment   and   sentence   annulled,  and  the  case  remanded   for  further- 
proceedings  according  to  law. 

Mr.  Justice  Levy  concurs  in  this  opinion. 


No.  8504. 
Heirs  of  John  P.  Michel  vs.  N.  Kino  Knox  et  als.    Heirs  or 

ESPANET,  InTERVENORS. 

The  1*111  of  the  batbuDil,  who  left  no  foreed  hein»  having  bequeathed  the  uaaftvot  of  hU  ahare 
of  the  oommunity  property  to  the  wifi>«  xiviug  her,  at  the  iuine  time,  the  right  to  aell  the 
•aid  property  it«elf.  the  wife,  aooonUngly,  aold  auoh  property  and  bought  it  in  hersdC  at 
the  public  sale.  Beld,  that  the  acquired  by  thia  purohatie  all  the  rights  that  any  other 
yyehaaer  would  hSTo  aoquired,  and  that  she  ooold  oonvey  a  valid  title  to  the  property. 

The  FMiah  Court  ooold  legally  aaihoriae  a  married  woman,  in  the  abaenoe  of  her  hnabend, 
to  pnrohaae  property  of  the  value  of  more  than  1900. 


34 
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PPEAL  from  the  Seventeenth  Judicial  District  Court,  Parish  of 
East  Baton  Rouge    Sherhxtme,  J. 


Favrot  &  Lamon  and  Edward  Shtwn,  for  Plaintiffs  and  Appellants. 
Herron  <&  j^eo/^and  J,  d:  O.  W.  Burgesgf  for  Defendant«and  Appellees. 
C.  D,  Favrot,  for  the  Intervenors. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  John  P.  Michel  die<l  in  1854,  in  East  Baton  Roag«,  leaving 
no  ascendants  or  descendants,  and  leaving  a  considerable  estate  in 
community  with  his  surviving  wife,  Josephine  Michel,  to  whom  he 
bequeathed  his  entire  share  of  the  movables  belonging  to  the  commu* 
uity,  also  bequeathing  to  her  the  usufruct  of  his  share  of  tlie  immovable 
property,  without  security  on  lier  part. 

His  will,  which  was  rather  ambiguous,  in  so  far  as  it  gave  to  special 
legatees  such  portions  of  his  share  of  the  immovables  as  woald  not  have 
been  disposed  of  by  his  wife,  at  the  time  of  her  death,  w'as  folly  inter- 
preted by  this  Court  in  a  decision  reported  in  10  Annual^  p.  352,  in 
which  her  lights  as  legatee  of  all  the  movables,  and  her  rights  ae 
usufructuary  of  the  decedent's  share  of  the  immovables  weie  spe* 
cially  recognized,  with  the  jnywer  and  authority  to  sell  at  public  auction 
at  her  option,  and  on  her  own  terms,  all  the  property  subject  to  her 
usufruct,  and  to  exercise  her  said  rights  on  the  proceeds  of  the  sale 
thus  made. 

Such  sale  was  made  in  August,  1855,  resulting  in  Mrs.  Micfael^» 
purchase  of  a  large  portion  of  the  immovable  property  of  the  mtceef^ion 
and  community.  After  the  sale,  she  retained  the  ownership  and  posffes- 
sion  of  the  property  which  she  had  bought,  and  received  f«rr  her  use 
the  proceeds  of  so  much  of  the  property  as  was  purchased  by  strangei^. 

In  October,  1871,  Mrs.  Michel  made  a  donation  tnfer  t^tni^  to  Mrs. 
Adele  Bory,  an  intimate  friend  of  hers,  of  a  valuable  piece  of  property, 
situated  in  the  city  of  Baton  Rouge,  valued  at  $8,000,  and  iVirming  part 
of  her  purchase  of  August,  1855,  which  donation  was  subject  to  an 
annual  rent  of  $600  during  the  remainder  of  the  donor's  life,  to  be  paid 
to  her  by  the  donee  in  equal  monthly  instalments. 

Between  December,  1870,  and  December,  1871,  Mrs.  Michel  executed 
several  promissory  notes,  of  various  suiiis,  aniounting  togetiier  lo 
$8,180,  payable  to  the  order  of  ^rs.  Bory,  who  negotiated  the  same,  by 
endorsement,  to  two  or  three  different  persons,  and  in  March,  187.*J, 
these  notes,  being  then  held  by  N.  K.  Knox,  Mrs.  Bory  executed  ia  his 
favor,  a  mortgage  on  the  immovable  property  donated  to  her  by  Mrs. 
Michel;  in  order  to  secure  the  payment  of  said  notes*  •         • 
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Mt&  Michel  died  in  1872,  and  at  the  settlement  of  her  successiou  in 
1873,  N.  K.  Knox,  received  from  the  administrator  the  sum  of  $1,900, 
on  account  of  Mrs.  MichePs  notes,  held  by  him  as  stated  above. 

In  September,  1874,  the  property  donated  to  Mrs.  Bory  was  sold  for 
taxes,  assessed  in  her  name,  and  adjudicated  t<»  N.  K.  Knox,  one  of  the 
defendants  herein. 

After  reciting  in  substance  the  foregoing  fticts,  which  are  shown  by 
the  record,  plaintiffs,  as  heirs  and  legatees  of  John  P.  Michel,  and 
intervenors  as  heirs  of  Mrs.  Michel,  seek,  by  this  suit,  to  obtain  a  judg- 
ment, decreeing  the  nullity  of  the  donation  to  Mrs.  Bory,  and  of  the  tax 
sale  to  N.  K.  Knox,  so  as  to  revert  the  title,  of  the  property  to  the  suc- 
oession  and  community  of  John  P.  Michel  and  wife,  and  decreeing  the 
nullity,  for  want  of  consideration,  of  the  notes  executed  by  Mrs.  Michel 
in  favor  of  Mrs.  Bory,  and  also  condemning  Knox  to  pay  and  restore  to 
them  the  sum  of  $1,900,  paid  to  him  on  account  of  said  notes,  by  the 
administrator  of  Mrs.  MicheUs  succession. 

The  defendants  pleaded  the  general  issue,  and  averred  specially  the 
validity  of  all  the  transactions  alleged  by  plaintiffs  to  be  fraudulent, 
null  and  void,  averred  the  good  faith  of  Knox  in  his  purchase,  and 
concluded  with  a  prayer  in  case  of  a  decree  annulling  the  donation  and 
the  sale,  for  reimbursement  of  the  taxes  paid,  and  improvements  placed 
by  Knox  and  Mrs.  Bory  on  the  property.  They  also  urged  the  plea  of 
reB  judicata  against  interveners,  as  heirs  of  Mrs.  Michel,  based  on  the 
judgment  homologating  the  final  account  of  administration  of  MrA. 
MicheFs  succession,  to  which  they  were  parties  as  defendants  and  as 
<qiponents. 

Plaintiffs  and  intervenors  are  appellants  from  a  judgment  of  the 
District  Court  rejecting  all  their  demands. 

As  the  title  of  Mrs.  Bory,  under  the  donation,  underlies  the  contro- 
versy on  the  first  branch  of  the  case,  we  shall  first  direct  our  attention 
to  plaintiffs'  attack  on  that  transaction. 

The  nullity  which  plaintiffs  charge  is  on  the  theory  that  at  the  time 
of  the  donation  the  naked  ownership  of  MicheFs  share  of  that  piece  of 
property  was  in  his  heirs  and  legatees,  and  that  under  the  will,  Mrs. 
Michel,  being  only  the  usufructuary  of  her  husband^s  share,  she  could 
not  dispose  of  the  property  by  gratuitous  title. 

The  fallacy  of  this  position,  which  has  caused  this  complicated  litiga- 
tion, and  is  the  main  prop  of  plaintiffs'  entire  superstructure,  can  be 
easily  demonstrated,  both  on  principle  and  authority. 

Under  the  will,  as  interpreted  by  the  opinion  and  decree  of  this 
Oonrt,  Mrs.  Midiel  had  the  option  to  exercise  her  right  of  usufruct  on 
ker  husband's  immovables,  directly,  or  by  provoking  a  sale  of  the  same 
at  public  auction,  to  have  her  usufruct  established  on  the  proceeds  of 
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the  sale.  If  she  elected  to  exercise  her  usnfnict  on  the  property  itaelf> 
she  would  have  been  subjected  to  the  rules  of  the  perfect  usufruct, 
under  which  she  could  not  acquire  title  to  the  property,  which  she  was 
legally  bound  to  restore  to  the  owners  at  the  t-eriuinatiouof  the  uso^ct. 
If,  on  the  other  hand,  she  chose,  as  she  did,  to  have  the  property  sold, 
to  ei\joy  the  usufruct  of  the  proceeds  of  the  sale,  she.  was  governed  by 
the  rules  of  the  imperfect  usufruct,  under  which  Bhe  became  the  owner 
of  the  funds,  subject  to  the  obligation  of  accounting  for  the  same  to  the 
heira  and  legatees  of  her  husband,  at  the  expiration  of  the  usufruct.  C. 
C.  535,  536,  549 ;  Succession  of  Hayes,  33  A.  1143. 

Up  to  the  sale  of  August,  1855,  she  was  owner,  in  her  own  jight,  of 
one-half  of  the  property,  and  usufructuary  of  the  other  half  with  the 
naked  ownership  in  the  heirs  and  legatees  of  the  decedent. 

By  the  sheriif's  adjudication  to  her  on  August  4,  1855,^  she  acquired  a 
title  under  a  purchase,  '^  as  valid  and  binding  as  though  made  by  any 
disinterested  thii*d  party,"  C.  C.  1146;  and  by  operation  of  law,  the 
puixihase  price  was  turned  over  to  her,  with  her  usufruct  attaching  to 
one-half  of  the  same,  and  quoad  that  property,  she  became  at  the  tenui- 
nation  of  the  usufruct,  indebted  to  the  heii*s  and  legatees  of  her  hueband 
for  one -half  of  the  proceeds  of  the  sale.  She  thus  acquired  as  complete 
and  perfect  a  title  to  this  property,  as  that  which  third  parties  acquired 
to  the  property  purchased  by  them  at  that  auction  sale.  As  such 
owner,  she  was  impeded  by  no  law  from  disposing  of  her  lawful  prop-. 
erty  by  sale  or  donation,  and  hence,  her  donation  to  Mrs.  Bory  trans* 
ferred  an  untrammelled  title  to  the  latter. 

But,  as  Mrs.  Bory^s  husband  was  absent  from  the  State,  she  obtained. 
the  authorization  of  the  Parish  Judge  for  the  purpose  of  legally  accept- 
ing the  donation,  and  it  is  contended  that  the  property,  being  valued  at 
$8,000,  the  Parish  Judge  was  incompetent  for  want  of  jurisdiction 
beyond  $500,  to  grant  the  order,  and  that,  therefore,  the  wife  being 
authorized  by  neither  husband  Qor  Judge,  the  donation  was  a  nullity^ 
This  objection  is  predicated  on  the  requirements  of  Arts.  126, 127  and 
128,  of  the  Civil  Code,  regulating  loans  made  by  manied  women,  and 
the  authorization  in  this  case  must  be  regulated  by  Art.  132,  in  which 
no  reference  is  made  to  the  amount  involved,  and  we  hold  that  the 
Parish  Judge  was  competent  to  authorize  a  married  woman  to  accept  a 
donation  without  reference  to  the  value  of  the  property  donated.  But 
as  this  question  is  stripped  of  practical  importance  under  our  present 
judiciary  system,  we  shall  not  elaborate  the  reasons  wliich  led  us  to. 
that  conclusion .  For  be  that  as  it  may,  we  are  clear  that  plaintiffs  have 
no  authority  in  law  to  institute  this  inquiry,  or  to  urge  this  nullity. 

Art.  134  of  the  Civil  Code  provides,  that  "  proceedings  to  annul  ,the 
acts  of  the  wife,  for  want  of  authority,  can  be  instituted  only  by  the 
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hHBbafuJ  or  wife  or  by  their  ^irs."    This  Article  is  too  clear  and  imam- 
bigaous  to  need  any  judicial  interpretation  of  its  meaning  and  import. 

Marcad^^,  (Vol.  I.  p.  567)  commenting  upon  the  corresponding  Article 
of  the  Napoleon  Code,  of  which  our  Article  is  a  literal  transhition,  uses 
the  following  t«rse  and  decisive  language  :  '^  L^acte  nVst  qxCannulahle 
et  Fannulation  n'en  pent  ^tre  demand^e  que  par  la  feninie,  le  niari  on 
leiirs  representants ;  elle  ne  pourrait  pas  I'^tre  i>ar  ceux  on  les  repre- 
sentants  de  ceux  qui  ont  contracts  ave<;  la  femme.'^ 

Hence,  we  conclnde  that  the  act  being  only  voidable,  the  nullity  is 
only  relative,  and  none  but  the  parties  specially  authorized  by  law  can 
seek  to  have  the  nullity  declared,  and  a  fortiori  are  these  plaintiffs 
representing  rights  under  the  donor,  silenced  in  the  matter.  Roberts 
vs.  Wilkinson,  5  A.  370 ;  Lafitte  et  al.  vs.  Delogny  et  al.,  33  A.  663, 
and  authorities  therein  quoted. 

Hence,  that  plea  falls. 

Thus,  it  is  clear  that  by  the  sale  of  August,  1855,  the  succession  of 
Pierre  Michel  having  l>een  divested  of  all  title  to  the  property,  and 
Mrs.  Michel  having  voluntarily  parted  with  her  title  by  the  douatiou 
of  October,  1871,  plaintiffs,  as  heirs  and  legatees  of  Michel,  and  as  cred- 
itors of  Mrs.  Michel,  for  the  account  of  her  imperfect  usufruct,  and  the 
intervenors,  as  heirs  of  Mre.  Michel,  whose  distinct  rights  in  these  vari- 
ous capacities  have  all  accrued  subsequently  to  the  act  of  donation,  had 
no  more  title  or  interest  to  the  property  in  1874,  when  it  was  sold  for 
taxes  and  brought  in  by  the  defendant,  Knox. 

.  Hence,  it  follows  that  the  validity  or  nullitv  of  that  sale  is  of  no  con- 
cem  io  them,  and,  therefore,  they  have  no  right  to  judicially  assert  the 
nullity  of  that  sale,  which  cannot  be  disturbed  in  this  suit.  They 
cannot  champion  the  rights  of  Mrs.  Bory,  the  expropriated  owner,  wiio 
does  not  complain. 

As  to  the  nullity  of  the  notes,  the  evidence  shows  that  Knox  acquired 
them  in  good  faith,  and  for  consideration.  The  burden  of  proving 
want  of  considei-ation  was,  tlierefore,  on  plaintiffs,  and  this  they  have 
utterly  failed  to  do.  Smith's  Mer.  Law,  p.  257  ;  Ogden  vs.  Marchand  j 
29  A.  61 ;  38  A.  94 ;  21  A.  200. 

The  claim  of  plaintiffs  for  restitution  of  the  sum  of  $1,900,  paid 
to  Knox  by  the  administrator  of  Mrs.  Michel's  succession,  is  barred 
by  the  prescription  of  three  years,  under  the  provisions  of  Art.  1138,  C. 
C,  which  says :  "  Tlie  action  on  the  part  of  the  ci*editors  who  have  not 
been  paid,  against  the  creditors  who  have  been,  is  prescribed  by  three 
years,  counting  from  the  date  of  the  order  or  judgment,  in  virtue  of 
which  the  payment  has  been  made."  The  judgment  was  i-endered  in 
1873,  and  this  suit  was  filed  in  1878. 
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The  record  shows  that  the  intervenors  were  parties  as  heirs,  hy  cita- 
tion, and  as  opponents,  in  the  matter  of  the  final  account  of  adminis- 
tration, homologated  by  the  judgrilent  of  May,  1873,  by  which  they 
are  bound,  and  they  are  thus  debah^ed  from  the  right  of  contesting  the 
validity  of  tlie  payment  made  to  Knox. 

Having  considered  and  answered  all  the  ])oints  suggested  by  plain- 
tiffs in  their  pleadings  in  this  case,  we  think  that  there  is  no  error  in 
the  conclusions  reached  by  the  District  Judge. 

The  judgment  api>ealed  from  is,  therefore,  affirmed  at  appellants^ 
costs. 


No.  8169. 

The  State  of  Louisiana,  ex.  bel.  University  of  Louisiana  t8. 

£.  A.  BuKKE,  Treasurer. 

The  bolder  of  a  warrant  in  the  general  faad  under  an  appropriation  which  ia  not  impentlTe^ 
required  to  be  made  by,  and  the  amount  tliereof  fixed  in  the  Conatitution,  ia  not  entitled 
to  be  paid  out  of  aaid  ftind  conourreutly  with  the  holders  of  oonatituUonal  warrants  for 
salariea  fixed  by  the  Constitution. 

In  such  a  proceeding,  the  court  is  not  authorised  to  look  beymid  the  pleadloga,  and  gtaat 
other  relief  than  that  speoifloally  aaked. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
HouBton,  J. 


Carleion  Hunt,  for  the  Relator  and  Appellant : 

Warrants  issued  to  meet  the  appropriation  made  for  the  support  of  the  Unirerslty  of  Louis- 
iana^ pursuant  to  the  provisions  of  Article  830  of  the  Constitution  of  1879,  are  enoitita* 
tlonal  warrants,  and,  as  such,  are  entitled  to  be  paid  on  the  same  fifoCing  aa  wamoits 
issued  for  salaries  of  eonstltntional  ofiSows.    See  33  An.  1816. 

(7.  C  Egan,  Attorney  General;  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 
'  Todd,  J.    This  is  a  mandamus  proceeding  to  compel  the  imymeBtbj 
the  State  Treasurer  of  certain  warrants  held  by  the  University  of 
Louisiana,  o(  tire  State  series  of  1880. 
'  The  Constitution  of  1879,  among  its  other  provisions,  declares : 

'^  The  General  Assembly  shall  from  time  to  time  make  such  provision 
for  the  proper  government,  maintenance  and  support  of  said  State  Um- 
versity,  and  all  departments  thereof,  as  the  public  necessities  anid  well 
being  of  the  i>eople  of  Louisiana  may  require,  not  to  exceed  ten  thoosft^ttd 
dollars  annually." 

The  legislature,  by  Act  71  of  1880,  appropriated  for  the  support  of 
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the  Uuiversity,  by  authority  of  this  Article,  ten  thousand  dollars  for 
each  of  the  years.  1880  and  1881,  and  the  warrants  in  question  were 
issued  under  tlie  provisions  of  this  Act. 

The  answer  of  the  Treasurer,  supported  by  his  evidence,  shows  that 
tfiere  is  no  money  to  pay  ordinary  warrants,  that  is,  warmnts  whose 
payment  is  not  absolutely  required  by  the  Constitution,  and  that  the 
mle  of  his  office  was  to  give  the  warrants  issued  to  pay  salaries  of 
Constitutional  officers,  the  preference. 

In  the  ease  of  the  State  ex  rel.  Collins  vs.  Burke,  32  A.  1215,  this 
Court  held : 

'^  That  warrants  for  the  salaries  of  Constitutional  officers,  where  the 
amounts  of  such  salaries  are  fixed  by  the  Constitution,  are  entitled  to 
be  paid  out  of  the  general  fund  of  the  State  by  preference  and  priority 
over  all  other  warrants  against  such  funds.*' 

The  Relator  claims  to  be  paid  the  amount  of  the  warrants  concur- 
rently with  all  warrants  issued  to  Constitutional  officers. 

The  relief  sought  is  too  broad.  There  are  warrants  which  ave  issued 
to  Constitutional  officers,  representing  the  three  branches  of  the  govern- 
ment, whose  salaries  are  fixed  by  the  Constitution,  and  must  be  paid 
by  preference  over  all  other  officers  whose  salaries  are  not  so  fixed. 
This  was  expressly  decided  in  the  Collins  case  above  referred  to. 

The  warrants  held  by  the  Relator  were  not  issued  to  any  officer 
whose  salary  is  fixed  by  the  Constitution,  but  to  an  institution  in 
whose  favor  the  Constitution  does  not  provide  by  a  fixed  allowance. 

In  the  first  instance,  the  warrants  represent  the  debt  of  the  State 
determined  by  the  Constitution,  and  its  payment  imperatively  required 
by  the  mandatory  terms  thereof. 

In  the  second  instance,  the  warrants  represent  a  liberality  of  the 
State  meaaured  by  the  discretion  of  the  legislature,  and  which  must 
remain  in  suspense  in  the  event  of  a  depleted  treasury. 

Id  an  application  for  a  mandamus,  the  Court  is  powerless  to  grant  a 
relief  diflerent  from  that  specifically  asked. 

Had  the  Relator  prayed  ton  payment  by  preference  over,  or  concur- 
rently with,  other  sjieeified  warrant  holders,  the  Court  might  have 
extended  its  inquiry,  and  determined  the  question  presented,  but  under 
the  issue  submitted,  it  is  restricted  to  the  sole  question,  whether  the 
Relator  is  or  not  entitled  to  participate  in  the  distribution  of  the  fund 
in  the  treasury,  concurrently  with  all  Constitutional  warrant  holders 
without  discriniination. 

•Under  the  pleadings  and  the  evidence,  we  are  constrained  to  deter- 
Buae  the  issue  in  the  negative,  and  decline  the  special  relief  sought. 

Judgment  affirmed. 
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Shodes  TB.  Black  et  aL 

No.  8560. 
Thomas  B.  Rhodes  vs.  Chas.  E.  Black  and  S.  W.  Davis  et  al. 

It  is  the  Talae  of  tbe  thing  claimed,  and  not  the  amount  of  the  Judgment  aoogfat  to  be  aat^ 
tisfied  oat  of  it,  whidi  determlnatea  tlie  jnrlfidiction  of  tliia  Court,  when  title  is  aaaerted 
to  the  property .  There  being  no  allegation,  no  affidavit,  no  teetimony  to  show  tbe  valne 
of  the  property  in  this  case,  the  appeal  is  dismissed. 

APPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  Ea6t 
CarrolL    Beloney,  J. 


Plaintiff  and  Appellant  not  represented. 

J.  M,  Kennedy y  for  Defendant  and  Appellee,  Chas.  E.  Black : 

If  one  of  the  parties  to  a  contract  or  written  obligation  fidl  or  refuse  to  sign,  the  obligatlmi  ie 

not  complete,  and  it  is  not  binding  on  the  others  who  have  already  i^xed  their  aignatorea. 

Wells  YH.  Dill,  1  N.  S.  503;  Pothier  on  Obligations,  Ko.  U ;  4  A.  540;  2  A.  598;  Curtis  et 

al.  vs.  Moss  et  aL,  9  R.  307 ;  6  K.  S.  400. 
lujnnctions  are  matters  of  strict  law ;  and  all  proceedings  prescribed  by  law  to  obtain  tbi9 

process  must  be  strictly  ccmiplied  with,  under  pnhi  of  nullity.     The  execution  of  a  valid 

and  binding  bond  is  a  condition  precedent  prescribed  by  law  for  the  exercise  of  this 

process.    C.  P.  Art  904 ;  V.  S.  8c  T.  R.  R.  vs.  Barksdale,  15  A.  467. 
Where  the  sale  of  specific  property  is  enjoined  by  a  third  party  claiming  ownersh^,  the  law 

fixes  tbe  amount  of  the  injuetlon  bond  at  "  one-half  over  and  above  the  estlmatod  value 

thereof."    R.  S.  of  1870,  Sec.  1748. 
Where  tbe  hiwjixes  the  amount  of  the  bond,  the  Judge  cannot  alter  or  vary  it ;  no  discretion 

is  granted  him.    Mnlaln  vs.  Judge,  99  A.  793 ;  91  A.  05 ;  30  A.  314,  9SS. 
The  rule,  as  one  binds  himself  so  shall  he  be  bound,  relates  to  conventioiiBl  obUgatioos  only, . 

and  does  not  apply  to  Judicial  bonds.    H.  D.  1093,  Ko.  6 
Where  a  third  party  en^ins  the  sale  of  specific  property  upon  the  allegation  of  ownership), 

the  valae  of  the  property  seized,  and  not  the  amount  of  the  debt  for  which  the  seizure  was 

levied,  determines  the  jurisdiction  of  the  Court     State  ex  rel.  Mills  vs.  Judge,  19  A.  48 ; 

13  A.  510,  599  and  585 ;  5  A.  31. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    This  is  a  petitory  action  coupled  with  an  ti\juuction. 

The  plaintiff  claims  to  be  the  owner  of  re«l  estate  against  which  exec- 
utory process  issued,  in  the  suit  of  Black  vs.  Davis^  these  being  the 
defendants  herein. 

From  a  judgment  dissolving  the  ii\junction,  on  a  rule  by  Black,  the 
plaintiff  appeals. 

The  rule  was  based  upon  the  following  grounds : 

1,  The  incompleteness  of  the  bond,  as  not  signed  by  all  therein 
named  as  sureties. 

2.  The  insuflSciency  in  amount,  not  being  for  one-half  over  and 
above  the  estimated  value  of  the  specific  property,  the  sale  of  whif^h 
was  enjoined. 

The  appellee  suggests  that  this  Court  has  no  jurisdiction  over  th^ 
matter,  there  being  no  evidence  of  the  value  of  the  projjeiiy. 
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Baveoport  et  a),  th.  Knox  et  al. 

We  find  in  the  record  no  certificate  of  the  oflicer  who  made  the  seiz- 
ure, no  testimony,  no  allegation,  no  affidavit^  to  show  the  value  of  the 
liropeity  to  be  within  our  appellate  jurisdiction,  as  a  matter  in  dispute. 

Where  a  third  party  enjoins  the  sale  of  property  as  belonging  to  him, 
it  is  the  value  of  the  thing  claimed  and  not  the  amount  of  the  judgment 
sought  to  be  satisfied  out  of  it,  which  determines  the  jurisdiction  of 
this  Court.     12  A.  48 ;  13  A.  510,  592,  595 ;  5  A.  31. 

We  feel  bound  proprio  motu  to  ignore  the  case. 

It  is,  therefore,  ordered,  that  the  appeal  be  dismissed  with  costs. 


C.  2>.  Favrot  and  Herron  dk  Beale,  for  Plainiiflfs  and  Appellants : 

Property  aaaesMd  to  Heirs  of  Bnglehart  cannot  be  the  basis  of  Judgment  against  the  Heirs  of 
John  DarenptMt,  to  whom  the  assessed  property  belongs.    28  An.  17 ;  10  An.  771. 

A  tax  sale  is  illegal  when  the  tax  is  levied  on  more  property  than  is  actaslly  owned.  An 
assessment  on  500  acres  being  11500,  on  404  acres  would  only  be  flSlS. 

A  sale  by  colleetor  made  in  June,  1875,  is  nnU  and  roid.    32  An.  228 ;  30  An.  817. 

A  oonilnBation  of  sale  made  by  the  Auditor  in  July,  1875,  is  a  nullity  for  same  reason. 

Owners  of  property  ate  entitled  to  notice.  A  tax  sale  not  recorded  is  not  notice  to  them.  A 
tax  sale  without  notice,  without  previous  seisnre,  and  without  being  advertised  three 
timee  dnring  tea  days,  is  fittaUy  defective. 

The  prescription  of  five  years  wiU  not  cure  such  nullities. 

The  preserlption  of  five  years  runs  from  the  recording  of  the  Auditor's  deed,  not  lirom  the 
date  of  the  tax  sale. 

Preecription  of  five  years,  under  Act  ol  1855,  cannot  apply  to  a  tax  sale  made  by  the  tax 
collector.  Such  side  does  not  pass  title,  but  only  gives  a  right  dependent  on  future 
contingencies. 

A  tax  sale,  under  Act  47  of  1873,  not  foUowed  by  an  order  of  possession,  taken  contradictorily 
with  former  owner,  cannot  form  the  ba^is  of  prescription.    32  An.  704. 

The  onus  probandi  is  on  the  party  claiming,  by  virtue  ef  a  tax  sale,  to  show  that  the  formali- 
ties required  In  making  the  assessment  have  i>een  complied  with.    33  An.  520. 

Burge9»  dt  Burgess  and  W.  J.  Knox,  for  Defendants  and  Appellees : 

stand  in  lieu  of  judgment  in  ordinary  Judicial  sales.    29  A.  508 ;  10  A.  74 ; 


10  L.  27«. 
There  is  no  difference  in  execution  sale  and  tax  sale,  except  in  mode  and  period  of  advertising. 
1 L.  491.    All  informalities  in  public  sale,  such  as  want  of  seizure,  notice,  advertisement 
and  other  relative  nullities,  are  prescribed  by  5  years.     14  A.  790 ;  21  A.  505,  585 ;  29  A. 
534;  33  A.  1045. 


No.  8505. 

Edgar  Davenport  et  al.  vs.  N.  Kino  Knox  et  al.  _, 

34     407 
A  radical  defect  in  the  assessment,  as  where  the  property  has  not  been  assessed  in  the  name  H^     ^^*| 

<tf  the  true  owner,  is  such  a  nullity  that  it  cannot  be  cured  by  prescription.     The  pur-  „. 

chaser  under  such  a  title,  who  has  been  evicted,  is  entitled  to  be  reimbursed  the  value  of 
his  improvements  and  the  taxes  paid  thereon^  not  including  penalties  and  costs. 

APPEAL  from  the  Seventeentli  Judicial  District  Court,  Parish  of 
f^t  Baton  Rouge.    Sherburne j  J. 


34         407l 
122         160| 
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DaTenfMivt  et  al,  vs.  Kaox  et  aL 

Wtiere  land  is  aaseesed  for  a  long  term  of  years,  in  tb»  same  name  andatyle  aeHeiiv  of  Evgle- 
hart,  or  Englohart'a  Heirs^  and  taxes  are  paid  by  tbe  betrs,  or  tbeir  R|sent^  Jbr  a  aeries  of 
ypars,  aiterwards  sold  for  taxes,  or  as  forfeited  land  to  the  State  under  same  asdesamentr 
there  being  no  change  either  in  tbe  mortaaria  of  deceased  or  in  the  CenTei'taee  dBce, 
the  sole  wiU  be  good  and  prescription  applies.    33  A.  554,  810 ;  11  A.  d^l. 

Pnrchasers  at  tax  sale  most  be  reimbursed  or  tendered  amoont  so  paid  before  svit  can  be 
maintained  to  annul  it.    34  A.  525. 

And  when  paid  at  a  void  tax  sale,  so  much  as  was  reaH  j  due  on  the  property  for  tax  salce,  be 
is  entitied  to  be  refunded.    Hopkins  ▼».  Socceseion  Daunoj,  33  A.  1433. 

For  possessor  in  good  faith,  see  Id  A.  545;  1  N.  S.  408 ;  19  A.  35 ;  and  36  A.  987. 

Act  No.  ,  1875,  Sections^  which  remits  and  prohibits  salea  for  taxee  to  "Sattmbw  and 

December  of  that  year,  was  not  authorised  by  the  title  to  the  act,  and  ie  unconstitntioiial 
and  void.  All  actione  to  annul  tax  salea  are  prescribed  by  three  yeare.  Acta  1874 ;  33  A. 
S91. 


The  opinion  of  the  Court  was  delivereAl  by 

Todd,  J.  This  is  suit  to  annul  certain  tax  sales  and  recover  the  laudt 
the  subject  thereof. 

The  grounds  of  nullity  charged  are;  illegal  assesement,  notice,  seiz- 
nre,  advertisement,  and,  in  short,  irregularities  in  all  the  formalities  and 
requirement-s  preceding  and  attending  such  sales. 

The  property  in  question  had  been  owned  for  many  years  before  the 
sales,  by  the  plaintiffs,  who  had  acquired  it  by  inheritance  from  their 
ancestress,  the  wife  of  John  Davenport,  and  she  had  derived  her  title 
to  it  from  her  parents,  Philip  and  Magdalene  Englehart,  tbe  first  of 
whom  died  in  1817,  and  the  latter  in  1828.  Tlie  pro|>erty  was  never 
assessed  in  the  names  of  the  plaintiffs,  who  for  many  years  had  been 
the  true  and  undisputed  owners  of  it.  It  was  assessed  to  the  heirs  of 
Englehart,  and  described  as  500  acres  on  Ward^s  Creek,  with  ratlier  a 
vague  reference  to  adjacent  tracts.  The  sale  was  made  of  two  parcels 
of  the  land  to  N.  Bertrand  and  N.  K.  Knox,  respectively,  on  the  7th  of 
December,  1874,  and  of  the  residue  to  E.  W.  Willis  and  T.  E.  Blonin, 
on  the  25th  of  May,  1875. 

It  is  not  necessary  to  discuss  all  the  questions  raised  touching  the 
several  in'egularities  urged  against  the  sales  in  question.  It  is  sufiicient 
to  say,  that  under  our  repeated  adjudications,  the  assessment  of  the 
land,  as  described  above,  was  radically  defective,  and  was  not,  and 
could  not,  be  made  valid  by  the  alleged  acts  of  ratification.  The  case 
is  not  within  the  principle  of  Dane  vs.  March,  3.3  A.  554;  Carter  vs. 
City,  33  A.  816 ;  32  A.  912,  924  j  Stafford  vs.  Twitchell,  33  A.  520,  and 
authorities  there  noted. 

The  assessment,  as  has  been  often  said,  is,  as  it  were,  the  judgment 
under  which  the  sale  is  made,  and  it  is  a  self-evident  pix>position  that 
a  sale  of  the  plaintiffs^  land,  under  a  judgment  against  the  heirs  of 
Englehart,  would  be  absolutely  null.    10  A.  771  ;  28  A.  17  j  33  A.  52U. 
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In  addition  to  this,  tlie  sale  to  Willis  &  Bloiiiu,  on  the  25th  of  ^May, 
1875,  was  made  in  contravention  of  a  prohibitory  law  suspending  wiles 
for  taxes  for  a  given  time.  30  A.  871 }  32  A.  228,  and  case  of  Weder- 
strandt  vs.  Freyhan,  not  yet  reported. 

llie  exception  of  want  of  tender  cannot  prevail  in  a  c^ise  of  this  kind. 
StJiftbrd  vs.  Twitchell,  33  A.  520,  and  case  last  above  cited. 

And  in  the  case  of  Lague  vs.  Boagni,  32  A.  914,  we  held,  that  in  the 
face  of  a  radical  defect  in  tlie  assessment,  as  in  this  case,  "  prescription 
cannot  be  aceept^id  as  intended  to  perfect  titles  in  coses  in  wliich  the 
gravest  iiTegularities  anj  absolute  nullities  have  been  propounded." 
See  also  Wederstrandt  vs.  Freyhan,  above  cited. 

In  the  Stafford  case  referred  to,  and  others  where  the  sale  was 
annulled  for  irregularities,  identical  or  similar  to  those  found  in  the 
instant  case,  we  recognized  the  right  of  the  purchaser  at  tax  sales  to 
claim  reimbursement  for  the  tiixes  paid  on  the  property  and  improve- 
ments made  thereon.  19  A.  25 ;  26  A.  5Sf;  ;«A.  175;  33  A.  521  ; 
Wederstrandt  vs.  Freyhan,  34  A.,  not  yet  reported. 

The  testimony  in  the  record  does  not,  however,  inform  us  with  accu- 
racy as  to  the  amount  ot  taxes  (not  including  costs  and  i)enalties)  due 
on  the  lots  of  land  acquired  by  the  defendants,  respectively,  at  time  of 
8ale,  and  paid  by  them  subse(|uently  to  their  purchase,  or  the  propor- 
tion of  the  taxes  duo  on  the  entire  tract,  paid  by  each  purchaser,  and 
the  taxes  paid  by  each  separately  after  their  purchase.  Tlie  costs  and 
penalties  cannot  be  reimbursed.     Hopkins  vs.  Daunoy,  *SS  A.  423. 

Nor  are  we  enabled  to  make  a  satisfactory  estimate  of  tlie  value  of 
the  improvements  made  by  the  several  purchasers,  from  the  evidence  in 
the  record.  This  compels  us  to  remand  the  case  for  further  evi<lence 
on  these  points. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
api>etiled  from  be  annulled,  avoided  and  reversed,  and  it  is  now  ordered, 
adjudged  and  decreed,  that  the  tax  sales  of  the  land  described  in  the 
I)etitions  made  resxiectively  on  the  7th  of  December,  1874,  and  25th  of 
May,  1875,  he,  and  the  same  are  hereby  declared  null  and  void,  and  it 
is  further  ordered,  that  the  case  be  renmnde<l  to  the  lower  court  for 
the  purpose  of  ascertaining  the  amount  of  taxes  (not  including  costs 
and  penalties)  paid  by  e«ich  of  the  defendants,  respectively,  on  the  lots 
or  parcels  by  them  purchased,  due  at  the  time  of  sale  and  subsequently, 
and  the  value  of  the  improvemeiits  by  them  respectively  made,  the 
right  to  recover  which  said  taxes  and  improvements  is  reserved  to  the 
defendants ;  defendants  to  pay  costs  of  both  Courts. 

58 
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No.  8527. 
Louisa  Mather  et  al.  vs.  N,  K.  Knox  and  F.  Eug^ter. 

Xo  one  ean  be  allowed  to  cjoeatlon  the  validity  of  a  sale  and,  at  the  same  time,  io  Judicially 

demand  the  pvuceeds  of  suoh  sale, 
^e  tator'a  receipti  by  autbantia  act,  Ibr  money  doe  bl«  wards,  cannot  be  ocntcadlctad  by  ond 

evidonoe 
^o  law  oompejs  the  totor  to  oonsalt  a  family  meeting  or  to  obtain  the  autborixatlon  of  the 

.Judge,  fop  the  purpose  of  Investing  the  minoF'B  fhnda  on  mortgage,  in  aeoordanoe  with 

the  proTioions  of  the  CodA. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  Parish  of 
East  Baton  Rouge^    8herbvmej  J. 


JJ.  ff,  Walsh  and  8am- 1  P.  Oreves,  for  Plaintiffs  and  Appellants, 

Herron  <§  Beak,  Burgees  <&  Burgess  and  8awfl  P,  Blano,  for  Defend* 
Itnts  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Pocii^,  J.  This  controversy  arises  ttom  the  following  facts,  which 
ve  gather  irom  the  record,  a  statement  of  which  is  necessary  to  a 
proper  understanding  and  a  connect  appreciation  of  the  issues  presented 
by  the  pleadings. 

Philip  and  Ann  Hicky  at  their  deathi  in  East  Baton  Rouge,  left  a 
large  estate,  and  five  heirs,  issue  of  their  marriage. 

Among  the  heirs  were  the  issue  of  a  pre«deceased  daughteri  Martha 
Hicky  Walsh,  one  of  whom,  Louisa  Walsh  Mather,  is  represented  by 
ber  surviving  childreui  the  plaintiffs  in  this  /sase,  whose  mother  died  in 
Iberville  Parish  in  ]861,  and  whose  father,  Charles  Mather,  was  quail* 
fled  as  their  natural  tutor  in  1865. 

In  1869,  a  large  sugar  plautiiition;  known  as  the  Hope  Estate,  and 
other  immovable  property,  and  some  movable  property  depending  upon 
the  successions  of  Philip  and  Ann  Hicky,  being  held  in  indivision  by 
the  heirs  of  said  successions,  a  suit  for  partition  was  instituted  by  the 
heirs. of  age  against  Charles  Mather,  as  tutor  of  his  minor  children,  now 
represented  by  plaintiffs,  and  result'Od  in  a  partition  by  public  sale  of 
all  the  property  hitherto  held  in  indivision  by  said  parties. 

At  that  sale  the  <'  Hope  Estate  "  Plantation  was  abjudicated  to  Mrs. 
Ad^le  Fowler,  a  daughter  of  Philip  and  Ann  Hicky,  who,  in  part  pay- 
ment of  the  purchase  price,  executed  three  notes  of  86,250  each,  ae- 
cured  by  mortgage  and  vendor's  privilege  on  the  plantation  in  question. 

At  the  act  of  partition  made  in  pursuance  of  the  order  of  sale  and 
partition,  after  charging  the  minor  heirs  of  Louisa  Walsh  Mather  with 
various  sums  received  by  her  during  her  lifetime  and  by  their  tutor 
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since  the  death  of  their  mother,  it  ajjpeared  that  a  balance  of  $4,058.83 
was  due  to  said  minors. 

On  the  12th  of  March,  1871,  Charles  Mather,  tutor,  acknowledged  in 
an  authentic  receipt,  to  have  received  payment  in  full  of  the  balance 
thus  accruing  to  his.  minor  children,  and  in  the  same  act  he  ratified  an 
investment  made  by  his  attorney,  H.  H.  Walsh,  the  uncle  of  his 
children,  of  a  sum  of  $4,666.42,  on  a  second  mortgage  on  ^*  Hope 
Estate,"  represented  by  two  notes  of  Mrs.  Ad^le  Fowler,  for  the  stim  of 
$2,333.21  each,  maturing  respectively  in  1872  and  1873. 

Now,  in  1873,  at  the  suit  of  Fidel  Engster,  as  holder  of  the  notes  of 
Mrs.  Ad^le  Fowler,  secured  by  vendor's  privilege  on  Hope  Estate 
Plantation,  and  hereinabove  described,  that  property  was  seized  and 
was  adjudicated  for  a  sum  less  than  the  amount  of  the  not<es,  to  James 
Mather,  Fidel  Engster  and  Nathan  K.  Knox,  the  latter  two  being  now 
the  sole  owners  of  the  property. 

The  object  of  plaintiffs  in  this  suit  is  to  subject  the  Hope  Estate 
Plantation  to  a  mortgage  and  vendor's  privilege  to  secure  the  sum  of 
$4,666.42,  and  interests,  amount  due  to  them  by  the  purchaser  at  the 
partition  sale,  Mrs.  Ad^le  Fowler,  for  the  main  reason  that  they  have 
never  received  payment  for  their  share  in  the  purchase  price  of  said 
Plantation. 

'  In  their  petition  they  allege  many  irregularities  and  illegalities  in 
the  partition  suit,  which  resulted  in  the  sale  of  that  Plantation  and  of 
other  immovable  property  coming  from  the  succession  of  their  great 
grandfather;  they  charge  that  no  one  was  ever  appointed  as  their 
tutor,  and  many  other  defects,  which  would  invalidate  the  sale-  of  the 
Plantation  and  the  titles  of  the  defendants  to  the  same.  But  the 
prayer  of  their  petition,  which  determines  the  character  of  their  action, 
is  for  the  pajTuent  of  their  share  of  the  purchase  price  of  the  Plauta- 
tion,  at  the  sale  effected  in  the  partition  proceedings,  and  operates  as 
a  formal  and  binding  ratitication,  on  their  part.,  of  the  validity  of  that 
«ale,  and  eliminates  from  this  controversy  all  allegations  of  irregularity 
or  illegality  of  the  proceedings  culminating  in  the  sale. 

No  one  can  be  allowed  to  question  the  validity  of  a  sale,  and  at  the 
same  time  to  judicially  demand  the  proceeds  of  such  sale. 

The  mortgage  which  was  granted  by  Mrs.  Fowler  to  secure  the 
investment  of  the  minors'  funds  by  their  tutor,  being  second  in  rank 
to  the  mortgage  and  vendor's  privilege  securing  Mrs.  Fowler's  notes 
held  by  Engster,  in  execution  of  which  the  Plantation  was  adjudicated 
to  defendants  for  less  than  the  amount  of  the  notes  sued  on,  it  followed 
under  our  laws  that  the  second  mortgage  unsatisfied  was  extinguished 
quoad  the  property  sold,  which  thus  went  into  the  hands  of  the  x}ur- 
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chasers  free  of  the  mortgage  granted  in  favor  of  plaintiffs.      C.  P.  707, 
708. 

The  argument  that  the  receipt  of  the  tutor -was  not  true,  that  the 
investment  of  the  minors'  funds  was  ii\iudicious  and  illegal,  can  have 
no  effect  as  to  the  defendants,  who  cannot  be  held  responsible  for  the 
errors  and  shortcomings  of  plaintiffs'  former  tutor.  His  receipt  for  the 
minors'  share  in  the  purchase  price  was  formal  and  authentic,  and 
makes  j^roof  of  itself ;  it  cannot  be  contradicted  by  parol  testimony. 
No  law  compels  the  tutor  to  consult  a  family  meeting,  or  t-o  obtain  the 
nuthonzation  of  the  judge  for  the  i)urpose  of  investing  the  minors' 

I 

funds   on  mortgage,  in  accordance  with  the  provisions  of  our  laws 
ordering  and  regulating  such  investments.    C.  C.  347,  348,  351. 

If  the  tutor,  colluding  with  the  purchaser,  falsely  acknowledged 
receipt  of  the  amount  due  to  his  children,  which  is  very  improbable, 
or  if  he  jeopardized  their  interests  by  accepting  in  their  behalf  a  second 
mortgage  to  secure  the  amount  accruing  to  them  from  the  ^accession 
which  they  inherited,  lie  may  be  held  responsible  to  them  for  his 
errors  of  judgment,  or  for  his  fraudulent  mal-ad  ministration,  bat  in  no 
possible  contingency  could. the  property,  purchased  by  these  defendants 
at  a  partition  sale  which  has  been  ratified  by  plaintiffs  themselves,  as  we 
have  shown  above,  be  subjected  to  a  vendor's  privilege  and  first  mort- 
gage, when  neither  was  created  by  the  act>s  of  the  parties,  and  a 
fortiori  never  registered. 

Plaintiffs  have  doubtless  a  right  of  action  against  the  tutor  for  the 
acts  of  malfeasance  with  which  tliey  charge  him,  but  they  have  shown 
no  right  against  the  defendants,  or  the  property  which  they  ac<iuired 
in  good  faith  at  the  partition  sale  through  their  vendor,  Mrs.  Fowler. 
Abner  Lorn,  Tutor,  vs.  Succession  of  Melice  Antz,  9  R.  236. 

Xhe  cases  quoted  from  the  33d  Annual  Reports  by  plaintiffs'  counsel 
can  give  them  no  relief. 

In  the  Succession  of  Antoine  Mitchell,  page  353,  the  contention  wa* 
directly  between  the  minor  and  her  tutrix,  whose  act«  in  behalf  of 
her  ward,  when  not  conforming  to  the  requirements  of  the  law,  were 
stricken  with  nullity,  and  she  was  held  personally  responsible  to  her 
ward. 

In  the  case  of  the  Heirs  of  Self  vs.  Taylor,  page  769,  the  heirs  recov- 
ered property  which  they  had  inherited  from  their  ancestor,  on  the 
ground  of  the  illegality  and  nullity  of  the  proceedings  under  which 
they  had  been  expropriated,  and  it  was  shown  by  the  evidence,  that 
in  receiving  from  their  tutor  the  proceeds  of  the  sale  of  the  property 
which  they  reveudicated,  they  were  ignorant  of  the  fact,  and  hence, 
their  receiving  the  price,  under  such  circumstances,  could  not  be  con- 
strued as  a  ratification  of  the  sale. 
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In  the  present  case,  plaintiffs,  with  full  knowledge  of  all  the  fact« 
which  they  themselves  recite  at  length,  claim  a  mortgage  on  the  prop- 
4»rty  sold,  in  payment  of  their  share  of  the  purchase  price,  and  thus 
show  a  ratification  which  could  liai'dly  be  made  more  formal  and  more 
l)inding. 

The  judgment  of  the  lower  court  was  in  favor  of  the  defendants  j 
and,  being  correct,  it  is  affirmed  with  costs. 


No.  8525.       '  • 
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Lionel  L.  Levy  vs.  Wm.  S,  Calhoun  and  Meredith  Calhoun.        si  \u^ 


Frescripti<»  of  a  Judgment  may  be  interrapted  by  other  modea  than  a  suit  in  revival  ^of  the 
Judgment. 

Citation  in  a  suit  of  revival,  though  iasued  from  an  incompetent  court,  haa  the  effbot  of  inter- 
rupting the  prescription  of  a  Judgment. 

Acta  No.  is  of  1873  and  No.  39  of  1879  imposed  no  auoh  penalty  as  the  deirtruotion  of  Judg- 
ments in  cases  of  which  the  records  were  not  re-estabUshed  in  the  nuinner  provided  for 
by  such  statutes. 

In  suits  of  revival  the  burden  of  proof  rests  on  the  defendant,  to  show  that  the  Judgment 
sought  to  be  revlyed  was  absolutely  null. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  Parish  of  Grant. 
Barhin.  J. 


Miller  J  Finney  &  Miller ,  for  Plaintiff  and  Appellee : 

The  law  of  this  State  authorizing  the  revival  of  Judgments  was  not  intended  to  provide  any 
different  mo<le  of  internepfin^  prescriptioo  of  Judgment  from  those  applicable  to  other 
forms  of  debt,  but  was  only  intended  to  prevent  the  prescription  of  Judgment  debts,  and 
to  oootinue  them  in  force  ftom  ten  years  from  the  date  of  revival.  The  prescription  of  a 
debt  evidence  by  a  judgment  can  be  interrupted  In  the  same  modes  as  the  prescription 
of  debts  evidenced  in  any  other  way.    30  An.  1071. 

IT.  F  BlackmaHf  for  Defendants  and  Appellants : 

^Judgments  not  revived  in  accordance  with  Art.  3547,  Civil  Code  (B.  S.  S813)  are  prescribed  by 

the  lapse  of  ten  years. 
Citation  to  revive,  unless  ftt)m  the  Court  that  rendered  the  Judgment,  does  not  interrupt  the 

prescription.    Same. 
The  power  to  confess  Judgment  in  favor  of  the  principal,  must  be  special  and  express  to  the 

agent.    C.  C,  Arts.  2996-7. 

Joseph  P.  Homor  and  Francis  W,  Baker ,  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  case  is  a  sequel  to  the  suit  of  Calhoun  vs.  Levy, 
decided  by  us  and  repoited  in  33  A.  1297,  and  is  an  action  to  revive  a 
judgment,  instituted  more  than  ten  years  after  its  rendition. 

The  defense  of  i)rescription  is  interposed,  which  plaintiff  avoids  by 
proof  of  an  interruption  thereof,  resulting  from  a  citation  of  the  defend- 
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ants  in  a  former  action  to  revive  the  judgment,  which  was  brou/^it 
within  the  prescriptive  tenn,  but  before  an  incompetent  court. 

In  the  ease  above  refeired  to,  on  rehearing,  althougfi  we  did  not  tfien 
definitively  decide  the  question  of  prescription,  we  had  occasion  tocmn- 
sider  the  legal  principles  applicable  thereto.    We  there  "said : 

*'  If  the  preBcription  of  judgments  and  of  actions  to  revive  them,  i» 
subject  to  the  same  modes  of  interruption  as  apply  to  the  prescription 
of  all  other  rights  and  actions,  it  is  clear  tliat  citation,  even  before  an 
incompetent  court,  does  operate  such  intemiption,    C,  C.  3519, 3551. 

"  It  has  been  held  by  our  predecessors  that  the  Statute  of  1853^  now 
C.  C.  Art.  3547,  did  not  provide  an  exclusive  mode  of  preventing  the 
prescription  of  judgments,  but  left  such  prescription  subject  to  all  the 
other  modes  of  interruption  provided  by  law.    30  A.  1071. 

"  We  fully  concur  in  the  doctrine  of  that  case.  Tlie  Act  of  1858,  now 
Art.  2278,  C.  C,  provides  that  *  parol  evidence  shall  not  be  received  to 
prove  any  acknowledgment  or  promise  to  pay  any  judgment  *  •  ♦ 
for  the  purpose,  or  in  order  to  take  such  judgment  out  of  prescription* 
or  to  revive  the  same  after  prescription  has  run  or  been  completed.*  It 
is  impossible  to  reconcile  this  Article  with  the  theory  that  the  mode* 
provided  in  Art.  3547  is  exclusive  of  other  modes  of  interrupting  tJie 
prescription  of  judgments. 

**  If,  then,  the  prescription  of  this  judgment  was  internipted  by  tlu* 
citation  heretofore  referred  to,  the  acti(Vn  to  revive  yet  lies  under  the 
very  terms  of  the  proviso  of  Art.  3547,  which  says :  *  Any  party  inter- 
ested in  any  judgment  may  have  the  s&me  revived,  at  any  time  before 
it  is  prescribed^  by  having  a  citation  issued,  etc.'"  Calhoun  vs.  Levy, 
33  A.  1297. 

We  have  attentively  considered  the  arguments  of  defendants^  counsel 
without  finding  reason  to  change  the  views  above  expressed.  We  can 
discover  no  possible  authority  possessed  by  us  to  hold  that  the  word 
"revive,"  as  used  in  the  last  paragraph  oi  the  first  Section  of  C.  V, 
2278,  is  used  by  mere  clerical  error,  in  lieu  of  the  word  "  recover.'* 
employed  in  the  Act  of  1858,  and  in  Section  1441,  R.  S.  Tlie  Co«le 
prevails  over  the  Statutes,  R.  S.  3990.  We  are  bound  to  consider  that 
the  change  was  purposely  and  advi8e<lly  iinr<le,  and,  so  considered,  i\w 
circumstance  greatly  strengthens  the  construction  placed  by  this  Court 
upon  the  law. 

We  find  no  force  in  the  objection  that  the  effect  of  the  citation  in  tlie 
first  suit  to  revive,  brought  in  the  Rapides  Court  as  an  inteiTuption  of 
prescription,  is  destroyed  by  the  Section  4  of  Act  26,  Ex.  Sess.  187t^ 
declaring  that  all  actions  taken  in  that  court  without  reference  to  suits 
transferred  to  Grant  Parish,  "shall  be  null  and  void."  This  merely 
declares  the  effect  of  the  incompetency  of  the  court,  but  the  citation 
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befoit*  a  court  of  justice,  liowever  iDcompetent  and  howevei*  null  and 
*'oid  it«  proceedings  tliereon  inay  be,  yet  interrupts  prescription. 

It  is  said,  howerer,  that  plaintitTs  original  judgment  ceased  to  exist, 
by  reason  of  the  desti'uctiou  by  fire  of  the  records  of  Grant  Parish  in 
]d73,  and  again  in  1878,  and  by. reason  of  the  failure  of  plaintiff  to 
reestablish  his  record,  in  the  manner,  and  within  the  time  prescribed 
in  Acts  28  of  1875,  and  29  of  1879. 

Those  Acts  merely  provided  a  special  way  of  reestablishing  records 
thus  destroyed,  and  the  lapse  of  the  time  within  which  that  course; 
might  be  pursued,  merely  deprived  parties  of  that  particular  mode  of 
relief.  They  Imposed  no  such  penalty  as  the  destruction  of  judgments, 
and  no  deprivation  of  the  right  to  establish  them  in  other  modes  exist- 
ing independently  of  those  Statutes.  Plaintiff  here  has  established 
his  original  judgment  in  all  ita  essentials,  by  full  proof,  not  even 
objected  to. 

Objection  is  made  that  the  service  of  the  first  citation  to  revive  is 
not  sufficiently  proved,  because  the  capacity  of  the  deputy  sheriff 
making  the  return  of  service  is  not  proved.  The  citation  and  the 
return  thereon,  were  offered  and  received  without  objection,  and  the 
official  capacity  of  the  returning  officer  was  not  denied  or  questioned. 
The  presumption  of  omnia  rite  acta  covers  the  case. 

Finally,  a  special  defense  is  set  up  by  the  succession  of  Meredith 
Callioun,  that  plaintiff's  original  judgment,  as  against  it,  was  invalid, 
because  rendered  on  the  confession  of  his  co-defendant,  W.  S.  Calhoun, 
iicting  as  agent  of  Meredith  Calhoun,  but,  as  is  alleged,  without 
authority  to  confess  the  judgment. 

After  some  controversy,  this  Court  has  settled  the  doctrine  that 
objections  of  this  character  may  be  urged  in  bar  of  an  action  to  revive. 
Conery  vs.  Rotchford,  30  A.  692  -,  Laurent  vs.  Beelman,  id.  963;  King 
vs.  Pickett,  32  A.  1006. 

An  examination  of  these  cases,  however,  shows  that  the  doctrine 
rests  on  the  principle  that  the  law  only  contemplates  the  revival  of 
judgments,  and  that  when  it  is  shown  that  the  pretended  judgment  is 
an  abwlute  nulUtyf  and,  therefore,  no  judgment  at  all,  it  cannot  be 
revived. 

But,  under  the  very  terms  of  C.  C.  3547,  the  burden  of  proof  in  sup- 
port of  such  objections  rests  conclusively  on  the  defendant.  The 
revival  must  take  place  unless  he  ^'  show  good  cause  why  the  judgment 
should  not  be  revived,''  and  when  he  alleges,  as  such  good  cause,  that 
the  judgment  is  an  absolute  nullity,  he  must  prove  it.  The  judgment 
here  was  rendered  on  the  confession  of  W.  S.  Calhoun,  the  co-defendant 
and  admitted  general  agent  of  Meredith  Calhoun,  who  is  now  one  of 
his  heirs,  and  the  administrator  of  his  estate,  and  who,  in  the  latter 
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capacity,  now  avers  that  his  own  act  was  unauthorized.  He  is  himself 
the  only  witness,  and  he  says  simply  :  "  the  power  of  attorney  niarkeil 
C.  is  the  power  under  which  I  confessed  judgment  for  my  father.  •  • 
My  father  was  in  France  at  the  time."  It  is  not  necessarj-  to  deter- 
mine whether  the  very  full  and  general  power  referred  to  embraces 
the  authority  to  confess  judgment.  Even  if  it  does  not,  does  the  testi- 
mony above  stat-ed  establish  the  absohit^^  nullity  of  the  judgment?  We 
think  it  is  clearly  insufficient.  Admitting  that  he  considered  himself 
as  acting  under  that  power,  he  might  well  have  had  other  sufficient 
verbal  authority,  and  even  if  he  did  not,  it  is  possible,  and  even  nataml 
and  probable,  that  his  action  may  have  been  communicated  to  his 
father  and  approved  and  ratified  by  him. 

The  nullity  of  the  judgment  does  not  necessarily  result  from  the 
evidence,  and  the  cause  shown  not  being  established,  the  judgment 
must  bo  revived. 

Judgment  affirmed  at  appellants'  cost. 


34  4161  No.  8297. 

Joseph  Ritter,  Dative  Tutor,  vs.  Succession  of  Louis  Faessel. 

Nothing  in  the  reconl  Bhowing  the  amoDnt  of  the  iDfiebtedness  of  the  fomier  totor  to  bif 
ward,  the  order  of  eelztire  and  aale  issued  by  the  lower  court,  to  foreclose  the  special 
mortgage  given  by  said  tator,  was  granted  upon  inaafficieDt  evidence  and  most  be  set 
aside. 

Such  special  mortgage  given  by  the  tutor,  does  not  import  a  confession  of  jadgment  for  any 
specific  arootint. 

PPEAL  from  the  Civil  District   Coui-t  for  the  Parisli  of  Orleans* 
Eightory  J. 


A 


i'.  North  CuHom,  for  Plaintiff  and  Appellee. 
L.  L,  Levy,  for  Defendant  and  Appellant : 

The  si>ecial  moi-tgage  given  by  tbe  natural  tntor  to  secure  the  rights  of  his  minor  childreu 
and  the  faithful  pertbrmanoe  of  his  dudes  ns  tntor,  is  not  exigible  until  one  of  tbe  mioon* 
attains  his  nuO^i'itVi  'when  he  can  proceed  to  sale  of  property  mortgaged,  after  UisciifiAiou 
of  the  o1hi>r  property  of  the  debtor.    C.  C.  335  to  333. 

An  order  of  Hcizare  and  sale  on  such  special  mortgage  without  rendition  of  an  account  fixing 
specific  amount  due  a  minor,  and  authentic  evidence  of  the  exact  indebtedness  is  prema- 
ture and  unauthorized, 

The  special  mortgage  does  not  import  a  confession  of  judgment  for  any  specific  amount.  'H 
A.  R.  267;  1  A.  B.  379 ;  31  A.  R.  379 ;  31  A.  R.  917. 


The  opinion  of  the  Court  was  delivered  by 

Levy,  J.    Joseph  Ritter  is  the  dative  tutor  of  the  minors,' Joseph  A. 
and  Louis  Faessel,  issue  of  the  marriage  of  Louis  Faessel  with  Magde- 
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lena  Ritter,  both  said  spoiiAeB  bein^  now  deceased.  On  the  death  of 
tbeir  mother,  Magdalena,  tliese  minors  inherited  her  community  interest 
in  the  property  acquired  during  the  marriage,  and  the  father  duly  qual- 
ified as  natural  tutor.  The  value  of  the  interests  of  the  minors  was  fixed 
at  the  sum  of  $11,140.50,  and  to  relieve  his  property  from  the  general 
mortgage  in  favor  of  his  minor  children,  in  pursuance  of  tlie  advice  of  a 
fianiily  meeting,  the  father  executed  a  special  moi-tgage  upon  certain 
property  therein  described,  to  secure  the  payment  of  said  indebtedness 
to  his  children,  which  is  si^ecially  acknowledged  in  the  act  of  mortgage, 
and  which  was  thus  mortgaged,  by  the  terms  of  the  act  itself,  "  to 
secure  and  protect  the  interests  of  his  said  minor  children,  in  and  to 
the  succession  or  estate  of  their  deceased  mother,  Magdalene  Faessel, 
amounting  to  the  sum  of  $11,140.50,  as  well  as  to  secure  his,  said 
appearers,  faithful  performance  and  discharge  of  his  duties  as  their 
natural  tutor,  as  aforesaid,  and  in  lieu  of  the  general  mortgage  then 
existing  on  all  of  said  appearer's  property." 

Louis  Faessel  contracted  a  second  marriage  with  Anna  Betz,  and  left 
several  childi-en  by  this  last  marriage,  and  on  his  death,  his  surviving 
widow  qualified  as  natural  tutrix  of  thelast  children,  and  in  that  capacity 
administered  the  succession  of  said  Louis  Faessel. 

Joseph  Ritter,  the  dative  tutor,  api)lied  for,  and  obtained  an  order  and 
writ  of  seizure  of  sale  of  the  niortgfiged  property,  and  the  Rurviving 
widow  and  natural  tutrix  has  taken  this  appeal  ft'om  the  judgment 
granting  the  writ  of  seizure  of  sale. 

The  grounds  urged  for  setting  aside  the  order  of  seizure  and  sale, 
are  -. 

1.  "That  the  special  mortgage  given  by  the  natural  tutor  to  secure 
the  rights  of  his  minor  children,  and  the  faithful  performance  of  his 
duties  as  tutor,  is  not  exigible  until  one  of  the  minors  attains  his 
majority,  when  he  can  proceed  to  sale  of  property  mortgaged  after 
discussion  of  tlie  other  property  of  the  debtor." 

2.  "  An  order  of  seizure  and  sale  on  such  special  mortgage,  without 
rendition  of  an  account  fixing  specific  amount  due  a  minor,  and 
authentic  evidence  of  the  exact  indebtedness,  is  premature  and  unaxi- 
thorized." 

3.  "  The  special  mortgage  does  not  import  a  confession  of  judgment 
for  any  specific  amount." 

The  right  of  a  tutor  to  grant  a  special  mortgage  and  thei^by  release 
all  his  other  property  from  the  effect  of  the  gen(»ral  mortgage,  is  gmnted 
by  an  express  provision  of  our  Code,  and  in  order  to  enforce  such  spe- 
cial mortgage,  all  the  textual  requirements  must  necessarily  be  strictly 
complied   with.     Articles  330  to  .333^  R,  C.  C,  grant  the  right  and 

53 
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point  out  in  detail  all  the  essential  requirements  to  be  observed  in  the 
enforcement  of  the  remedy. 

In  appeals  iroui  judgments  in  executory  process,  ordering  the  writ 
of  seizure  and  sale,  the  Appellate  Court  is  confined  tothet;onsideration 
of  the  questioD  as  to  whether  the  order  is  based  upon  sufficient  and 
authentic  evidence,  and  includes  an  examination,  primarily,  into  that 
as  to  whether  the  case  is  one  which  in  its  very  nature  is  entitled  to  the 
executory  process.  This  kind  of  special  mortgage  is,  in  its  enforce- 
ment, restricted  to  the  provisions  of  the  law  which  first  authorizes  its 
execution  for  a  particular  purpose,  and  then  prescribes  the  manner  in 
which  it  shall  or  may  be  alone  enforced.  Here  the  record  does  not 
show  that  either  of  the  minors  has  attained  the  age  of  mf^fority,  or  has 
been  emancipated;  that  a  family  meeting  has  been  convened  and  advised 
as  to  the  sale  of  the  property,  that  there  has  been  a  decree  of  the  Judge 
as  provided  for.  In  the  absence  of  this  evidence,  we  tJiink  the  order 
for  the  sale  was  improvidently  made. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  the  appellee 
pay  the  costs  of  both  Courts. 


On  Application  for  Rehrarino. 

Todd,  J.  The  rehearing  is  asked  for  upon  the  ground  that  the  Court 
eri-ed  in  construing  Article  333,  as  applicable  to  the  case,  and  basing 
the  reasons  of  our  judgment  on  that  Article. 

Upon  a  re-examination  of  the  case,  we  are  free  to  admit  that  the 
Article  referred  to  is  not  strictly  applicable  to  the  facts  of  this  casf , 
but,  at  the  same  time,  we  cannot  for  this  reason  change  oar  decree. 

The  order  of  seizure  and  sale,  issued  upon  a  special  mortgage 
executed  by  a  father  and  natural  tutor  in  favor  of  his  minor  children. 
The  act  of  mortgage  declares  that  it  was  given  *^  t4>  seenre  the  interest 
of  said  minors  in  and  to  the  succession  of  their  said  deceased  mother, 
and  to  secure  the  faithful  performanee  and  discharge  of  hU  duties  as  their 
natural  tutorJ"^  The  record  does  inform  us  how  many  years  elapsed 
from  the  appointment  of  the  tutor  till  his  death,  but  it  was  not  alleged 
in  the  petition  for  the  order  of  seizure  and  sale,  that  any  account  of 
tutorship  had  been  rendered  previous  to  the  death  of  the  tutor,  flzinf 
the  amount  of  his  liability  to  his  children,  and  there  is  nothing  in  the 
record  by  which  the  amount  of  his  indebtedness  to  his  wards  can  be 
ascertained.  In  the  absence  of  such  evidence,  determining  the  exact 
sum  owing  by  the  deceased  tutor,  which  the  mortgage  was  given  tto 
secure,  executory  process  could  not  legally  issue  to  enforce  the  mort- 
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gage.  The  mortgage  does  not  import  a  confession  of  judgment  for  any 
specific  amount.  What  tbe  tutor  may  have  owed  his  wards  when  the 
mortgage  was  given,  is  no  test  of  his  indebtedness  to  them  when  his 
tatorsbip  terminated. 

The  proceeding  under  this  state  of  facts  waB  unauthorized.  C.  C. 
325;  31  A.  217. 

For  these  reasons,  our  former  decree  should  remain  undisturbed. 

Rehearing  refused. 


No.  7226. 

Ermance  de  St.  Romes  vs.  The  Levee  Steam  Cotton  Press  i?^ 

Company. 

Is  an  exception  as  to  want  of  proper  parties,  it  is  not  necessary  to  giTe  the  names  of  tliose  who 
should  liave  been  joined.  It  is  sufficient  to  allege  that  the  parties  referred  to  in  the  exception 
were  parties  to  a  certain  designated  anlt,  the  record  of  which  is  offered  in  evidence  on  trial  of 
exoepti<Hi.  A  jadicial  admission  by  l^e  author  of  the  plaintiff's  Utie,  of  having  trans- 
ferred the  property  to  other  persons  than  the  plaintiff  daring  the  period  of  said  aathor's 
ownership  of  the  thing,  and  before  the  beginning  of  the  plaintiff's  claim  thereto,  is  of 
equal  authority  to  a  formal  transfer  made  by  such  party,  to  prove  an  interest  in  other  par- 
ties who,  it  was  claimed,  should  be  Joined  In  tbe  suit. 

APPEAL  from  the  Third  District  Court  for  the  Parish  of  Orleans. 
MonroCf  J. 


Chas,  LeuqueAinl  J,  Q,  A.  FelloweSy  for  Plaintiff  and  Appellee. 
Chas.  F,  Claihornej  for  Defendant  and  Appellant : 

When  A  sues  a  corporation  to  claim  dividends  or  ownership  of  certain  shares  which  he  al> 
leges  the  corporation  illegally  allowed  to  be  transferred  to  B  by  C,  pretending  to  act  as 
his  agent,  B,  who  has  the  certificates  of  the  corporation  for  the  shares,  and  in  whose  name 
they  are  recorded  upon  the  books  of  the  corporation,  is  a  necessary  party  to  the  suit.  20 
A.  381.  S83;  39  A.  546;  40  Qa.  406. 

MUHtTj  Finney  dt  Miller ,  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  by 

PocHife,  J.  Plaintiff  seeks  to  recover  payment  of  dividends  on  sixty- 
six  shares^  of  one  hundred  dollars  each,  of  the  stock  of  the  defendant, 
alleged  to  be  her  property  by  inheritance  from  the  succession  of  her 
brother,  Ernest  de  St.  Romes,  to  whom  they  had  been  transferred  by 
her  mother,  Wid.  J.  C.  de  St.,  Romes,  the  original  holder  of  the  same. 

The  defendant,  by  way  of  exception,  urged : 

k    Want  of  proper  parties  necessary  to  a  final  adjudication. 

2.  The  plea  of  lis  pendens  growing  out  of  the  existence  of  a  suit  in 
the  name  of  Widow  de  St.  Romes  against  the  same  defendant,  for  the 
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I'ecuveiy  of  tlio  same  divideuda  uccnied  ou  tlie  ideuti<;al  alin 

3,  The  bxecjitioii  uf  uo  cauau  uf  uction. 

4.  Tlie  id«a  of  |)r<jscii|ition  of  one,  tlin-'e.  five  jiud  ten  yl^ars. 
Uiion  the  jiidgiueiit  of  the  court,  uvuiTuling  all  its  tuccptiim 

»I>ecial1y  feitei-viDg  tlie  beueHt  of  aiii;li  exceptioos,  the  defemlaii 
filed  a  geuural  deiiiitl,  followed  by  a  special  averment,  vliuiging  t 
OC  Kliiires  of  st<>ok  do<;1in«d  iipini  by  pbiintitf,  had  boeu  ilU[io8ed 
Widow  de  Hi.  ItonieR  in  July,  183:),  mid  through  her  agent  and  »l 
in  fart,  Dvverges,  had  been  tmuateri«d  iu  full  owuorship  tu  C.  A. 
who  had  iu  tui-u  mdd  them  to  PoHuheir  St.  Foi-Hbdl,  that  the  latt 
sold  them  to  A.  &.  M.  Heine,  by  whom  they  Inid  llniUly  been  trnQ 
to  Alexander  Smith,  Giistave  Miltonberger  and  W.  C.  C.  Claibu 
w1ii>m  the  dividends  sued  for  had  tieen  paid  an  they  had  accruci 
<-nIlt<l  rtnid  traueferrees  in  warranty. 

On  motion  of  plaiutilf,  the  call  In  warranty  was  stricken  ont; 
tri;it  an  the  merits  i-eaiilti;d  iua  judgment  for  $11,000  in  favor  of  pi 
and  defendant  api>eab. 

The  iKsne  raised  by  defendant')*  exceiitjon,  suggesting  vrant  of 
or  uecosHary  parties,  prescut-s  t-o  our  inindi)  a  (jnestion  nf  vital  i 
ance  to  the  case  in  itH  present  attitn<le,  and  reijuit'es  a  clear  at 
l)efor«  any  in([uiry  can  be  made  into  the  numerous  other  poin 
sented  by  the  pleadings. 

The  groundwork  of  pinintilf' s  action  is  her  ownership  of  the 
on  which  she  claims  dividends,  as  the  latter  belong  and  can  be  a 
only  to  the  legal  owner  of  the  shares  of  stock  to  which  the 
accrued. 

The  judgment  of  the  court  allotting  the  dividends  must  folio 
is  the  inevitnlde  result  of  a  conclusion  reached  as  to  the  trueowi 
of  the  stock. 

In  other  words,  the  court,  l>elit'viug  ttiat  the  stock  declarei 
belonged  to  one  jierson,  could  not  decree  the  dividends  accrued  i 
and  covered  by' that  ownership,  to  auother  person.  Hence,  it 
that  a  party  suing  for  dividend:*  on  Btoi:k,  must  prove,  aatisfai 
that  lie  was  the  owner  of  the  stock  to  whiuh  accrued  the  di\ 
which  he  claims. 

The  theory  of  plaintilf,  that  becaiiso  tu  this  suit  she  claiii 
dividends,  and  does  not  seek  to  bv  i'ec<ignized  as  owner  of  any 
of  stock  in  the  defendant  comi>aoy,  her  ownership  or  title  to  the 
which  she  declares  upon,  is  not  involved  as  a  question  iu  tl 
would  lend  to  tlie  conclusion  "  that  the  fruits  yielded  by  proi«;r 
the  operation  of  the  hiw,''  did  nut  in  law  belong  to  the  unnier 
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,  a  propoiiitiuu  nipiigunut  ulike  ttt  ren-sou  ttiid  to  the  textual 

js  of  our  Civil  Codi-.     {Art.  4!i9). 

Iiei-eiiire,  clear,  tluit.  piniiitiS'ri  owiierHliip  of  tliu  stflck  iluriiig 

t  for  wliieh  Bhe  el^uiiia  dividends,  in  an  esseiitial  couditiuu  of 

i-ery  in  tliix  cast.'. 

n  ltd  exception,  defeud;iut  HUggi-sta  tliat  tlio  stock  cluimod  by 

stuiids  iu  its  buDkn  in  the  name  of  otlier  pavtics  to  wboiu  tbey 
)  transferred  by  the  aj^eut  of  the  oiiginul  lioldov,  who  is  aluft 
ed  autlior  of  plaintiff;  and  thus  defeiidaut  preweiits  a  queHtiou 
nliich  underlies  tliu  uriiule  case,  and  must,  of  iiccoaaity,  be 
i»  a  preliminary  step  to  uu  adjudication  ou  plaintitfa  demand, 
lie  alleged  tninsfern'C.s  discloned  by  defendant,  are  vitally 
d  iti  tItiH  controversy,  biitli  to  the  extent  of  the  valiit  of  the 
blared  upon  by  plaintiff,  and  of  the  ammmt  of  dividends  whieli 
r  hav«  wi'ougfully  received  as  the  jiretendcd  owners  of  tlie 
<)uestioii. 

iir  law  tolerate  the  judicial  j; on deui nation  of  a  party  witbnut  a 
Can  n'e  render  a  judgiueut  under  which  these  trausferrees 
lis  possessed  of  valuable  property  and  rijthts,  without  giviug 
earing  I 

flenientiu-y  that  a  judgment  rendered  under  such  pleadings 
I  bind  these  trausferrees,  if  adverse  to  their  righti^i,  and  it  is 
leai-  that  such  a  judgment,  if  ailveise  to  plaiutiff  iu  tliis  suit, 
>t  conclude  her  froni  testing  the  title  of  these  transferrees  to 
L,  ID  a  different  suitui-  proceeding. 

judgment  would,  tliei'efore,  be  barren  of  any  practical  result 
:ul  issue  presented  in  the  case,  and  could  find  no  sanction  iu 

ion  tiMiching  tliese  identical  nhai-es  of  stock,  which  has  been 
lersistent,  anil  very  |iroti'ai'ted,  furnishes  a  decision  in  30  A. 
hieh  this  ruling  finds  strong  support.  . 

case,  WidoH' J.  C  de  Ht.  lionies  recovered  judgment  for  divi- 
these  shares  of  stock  for  several  years  previous,  and  up  to 
ei'ing  the  time  of  hei'  undisputed  ownership,  lint,  as  she  liad 
i:\  for  ro^o^:iitiou  of  her  title  to  the  stock,  sinnu  the  idleged 
if  the  same  by  her  agent,  the  court  refused  to  pass  on  that 
because  "  the  aUeijed  littiis/erree  lens  not  aixirly  to  that  suit.'" 
t-  the  same  reason  the  court  could  not  have  allowed  to  Mrs.  de 
p  to  the  pri'seut  plaintiff,  the  dividends  or  the  ftuita  yielded 
roperty,  for  any  year  aubsetjuent  to  ld53,  or  tor  any  time  for 
■h  dividends  would  have  been  claimed  by,  or  would  ha\'ebeen 
u-h  alleged  tiausterree. 
I'l^eut  Court  applie<l  the  same  rule,  both  ou  reason  and  on 
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De  St.  Romea  vb.  The  Levee  Steam  Cottun  Presa  Company. 

the  autliority  of  the  case  jast  quoted,  in  the  case  of  Reid  vs.  Commercial 
lusurance  Company,  32  A.  546. 

The  demand  in  this  case  is  restrict-ed  to  the  recoverj'  o^  dividends, 
without  any  reference  to,  or  allegation  of,  tlie  illegality  of  the  transfer 
of  the  stock;  the  ]>etltion  contains  no  complaint  against  the  Company 
for  a  wrongful  recognition  of  the  transfen'ed  claim,  and  contains  no 
prayer  for  damages  against  the  Company  for  such  wi-ongfnl  acts. 

We,  therefore,  conclude  that  the  right  of  plaintiff  to  recover  divi- 
dends in  this  suit,  depends  essentially  and  absolutely  on  her  right  of 
ownership  of  the  sixty-six  shares  of  stock,  which  she  declares  upon  : 
and  said  stock  being  claimed  by  third  persons,  the  ail  verse  rights  of 
such  persons  cannot  be  disposed  of  in  a  suit  to  which  they  are  not 
parties,  and  that  the  District  Judge  erred  in  overruling  defendantV 
exception  based  on  these  legal  grounds. 

This  conclusion  precludes  the  necessity  of  inquiring  into  the  other 
numerous  points  raised  in  the  pleadings. 

The  judgment  of  the  lower  courtiis,  therefore,  annulled,  avoided  and 
reversed;  and  it  is  now  ordered,  adjudged  and  decreed,  that  defentl- 
ant's  exception  of  want  of  proper  and  necessary  parties  be  maintained, 

and  that  plaintiff  ^s  action  be  dismissed  at  her  costs  in  both  Courts. 

* 

Chief  Justice  Bennudez,  having  been  of  counsel  in  this  case,  recuses 
himself. 


On  Application  for  Rehearing. 

Todd,  J.  The  plaintiff  ^s  counsel,  in  their  argument  of  their  motion 
for  rehearing,  nrgod  that  the  Court  was  in  error  in  sustaining  the 
exception  as  to  want  of  proper  parties,  for  the  reasons  : 

1.  That  the  exception  did  not  name  whom  the  parties  wei^  that 
should  have  been  joined  in  the  suit. 

2.  That  no  proof  was  made  as  to  the  alleged  transfer  of  the  stock 
aiM  the  consequent  interest  of  the  transferree^  in  the  suit,  and  that  until 
the  parties  were  named  and  satisfactory  proof  made  of  said  transfer,  that 
the  question  as  t<»  want  of  proper  parties  could  not  be  considered,  much 
less  determined. 

First,  It  is  true  that  the  names  of  the  paities  alleged  to  be  interested 
are  not  specifically  set  forth,  but  they  are  alleged  to  be  the  defendants 
in  a  certain  suit,  the  record  of  which  sxiit  was  offered  in  evidence  on  the 
trial  of  the  exception.  This  was  a  sufficient  designation  and  identifi- 
cation of  the  parties.    Id  cerium  est  qHod  cerium  reddi  potest, 

Second,  The  same  record  shows  that  the  plaintiff  in  that  suit,  who 
was  the  author  of  plaintiff's  title  to  the  shares  of  stock  in  question, 
declared  in  her  petition  that  certain  persons,  made  defendants  therein, 
claimed  an  interest  in  said  stock,  by  virtue  of  alleged  transfers  made 
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Carroll  et  al.  vh.  Scheen  et  als. 

originally  by  one  clAiniiug  to  be  lier  agent  therein,  and  whose  authority 
was  denied. 

The  plaintiff  in  the  instant  case,  claiming  under  the  plaintiff  in  the 
former  suit,  was  bound  by  her  judicial  admissions,  and  such  admis- 
sious  were  quite  as  effective  in  establishing  an  interest  in  the  parties 
referred  to,  or  at  least  a  claim  on  their  part  to  the  stock,  as  a  transfer, 
or  what  purported  to  be  one,  would  have  been. 

In  the  petition  for  a  rehearing,  plaintiff's  counsel  allege  that  the  case 
in  32  A.,  referred  to  in  our  opinion,  should  not  be  cited  as  a  precedent. 
The  sound  ruling  in  that  case  needs  no  special  endorsement  to  be  cited 
HS  authority. 

It  is  the  more  applicable  to  the  present  case,  as  it  rests  mainly  on 
two  decisions  of  tliis  Court,  made  in  suits  by  plaintiff's  author,  against 
the  same  defendant,  and  in  relation  to  same  subject  of  controversy. 

The  exception  should  not  have  been  dismissed  by  tlie  court  a  quay 
aud  was  properly  sustained  by  our  decree. 

Rehearing  refused. 

The  Chief  Justice  recuses  himself,  having  been  of  counsel. 


No.  8142. 
Madison  Carkoll  et  al.  vs.  S.  H.  Scheek  et  als. 

In  eaae  of  TUlaiioe  in  the  sheriflTa  deed  of  sale  and  hia  return  on  the  writ,  aa  to  the  identity 
of  the  a4Jndioatee,  it  ia  the  deed  of  aale  wbich  governa.  Though  the  a^udicatee  in  thia 
eaae  algned  the  deed  of  aale  aa  totriz,  the  aheriff'a  reeitai  in  the  deed  ahowing  that  the 
a^Jndkatee  bought  the  property  in  her  peraonal  and  indiTidual  oapaoit j,  the  title  ia  hen 
and  not  her  ward*a.  The  aherilTa  deed  ia  complete  without  the  a^judicatee'a  a^atnre, 
which  adda  nothing  to  it,  nor  detracCa  anything  from  it. 

APPEAL  from   the  Tenth  Judicial  District  Court,  Parish  of  Red 
River.    Logan^  J. 


Jm.  H,  Pienonj  for  Plaintiffs  and  Appellants. 
L.  B,  WatkinSj  for  Defendants  and  Appellees: 

The  pfadntiff*  claim  title  under  the  recital  contained  in  the  aheriiTa  retom,  to  the  eflbct  that 

the  property  "  waa  a^ludloatod  to  Elizabeth  A.  Boiden,  tmtriaB^"  etc.    T.  p.  85  et  ^eq. 
The  defiandant  olalma  title  under  the  recttala  and  terma  contained  in  the  aheriff 'a  proeet  vtrbal 

to  the  effect  that  "  Mra.  Eliaabeth  A.  Boiden,  widow  of  Madiaon  Carroll,  by  ber  agent 

and  attorney  in  fact,  T    W.  Abney,  being  the  laat  and  higheat  bidder,  became  the  pnr- 

eluwer/'  etc.    T.  p.  86  «f  ttq, 
Alao  atating:  "  I,  Samuel  Paraona,  aheriff,       *       *       *      do  hereby  aell,  tranafer,  aet  oTer, 

and  deUrer  unto  the  aald  Eliaabeth  A.  Boiden,  widow  of  Madiaon  Carroll,        *       •       * 

aU  the  right,  title  and  intereat,"  etc.    T  p.  86  et  »eq. 
The  formal,  written  procea  verbal  of  sale  ia  the  aole  and  ezclnaive  eyidence  of  title  to  pnqwrty 

a^judloated  at  a  ah^ff*a  aale.    The  return  may  be  explained.    Hughea  va.  Harmon,  7  IT. 

&  988;  Dofonr  va.  Crawford,  It  M.  875;  C.  P.  (fOO,  691,  602,  093, 6M,  «97,  688. 
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Carroll  ct  al  vs.  S<-l)cen  et  alii. 

The  opinion  of  the  Court  was  delivered  by 

PociiE  J.     The  facts  of  this  case  are  as  follows : 

Madison  Carroll,  who  was  separated  in  pro]>erty,  by  judgment,  from 
his  wife,  Elizabeth  A.  Carroll,  died  iut(^fttate  in  1867,  leaving  five  minor 
children,  issue  of  his  nian-iage  with  said  surviving  wife. 

Among  other  assets  of  his  succession,  was  a  claim  of  $4,625.68  against 
Robert  Stothard,  secured  by  mortgage  on  a  tract  of  land,  which  hi* 
widow  seized  in  execution  of  the  claim,  and  which  was  adjudicated  to 
her  in  August,  1868,  for  $2,450. 

After  the  death  of  Mrs.  Carroll,  who,  in  tlie  meantime  had  sold  one- 
half  of  this  land,  which  forms  a  part  of  the  Town  of  Coushatta,  to  M. 
H.  Twitehell,  the  remainder  was  inventoried  as  belonging  to  her  suc- 
cession, of  which  Madison  Carroll,  Jr.,  one  of  the  plaintiffs  herein,  wa^i 
one  of  the  executors ;  and  at  a  probate  sale  in  October,  1877,  wa* 
adjudicated  to  J.  H.  Scheen,  ouo  of  the  defendants  in  this  case. 

Plaintiffs,  three  of  the  five  heirs  of  Madison  Carroll,  now  of  age, 
alleging  that  the  i>urchase  made  by  their  mother  in  August,  1868,  was 
made  in  her  capacity  of  tutrix,  for  the  account  and  benefit  of  her  minor 
children,  claim  to  be  the  owners  of  three-fifths  of  the  half  of  that  land 
which  they  allege  to  have  been  illegally  sold  in  1877,  as  the  property 
of  their  mother. 

Mrs.  Lisso  and  Mrs.  Scheen,  to  whom  the  property  has  been  ti'ans- 
ferred  since  the  institution  of  this  suit,  intervene  and  join  the  defendant 
in  maintaining  the  legality  of  the  latter's  purchase,  which  rests  on  the 
allegation  that  the  purchase  of  Mrs.  Carroll,  in  1868,  was  for  her  own 
personal  and  individual  account,  and  not  in  her  capa<jity  of  tutrix,  or 
for  the  account  and  benefit  of  her  cliildren. 

In  the  sheriff's  deed  of  the  adjudication  made  by  him  in  August, 
1868,  of  this  property,  in  the  suit  of  Elizabeth  A.  Bolden,  (Carroll) 
tutrix,  etc.  vs.  Robert  Stothard,  the  sheriff  recites  that,  "  Mrs.  Elizabeth 
A.  Bolden,  widow  of  Madison  Carroll,  by  her  agent,  T.  W.  Abney,  being 
the  last  and  highest  bidder,  became  the  purchaser  thereof,"  etc.,  etc. 
Wherefore,  the  said  sheriff  declares  that  he  sells,  transfers  and  delivers 
unto  said  Elizal>eth  A.  Bolden,  all  the  right,  title  and  interest^  etc.. 
*  *  *  in  said  land  and  property.  This  deed  is  signed  by  the  sheriff, 
and  by  Mrs.  E.  A.  Carroll,  '*  fntrix  ami  plainfiff,^^  and  was  registered  in 
the  conveyance  office  on  August  13, 1868,  in  the  Parish  of  Natchitoches, 
and  on  November  27,  1878,  in  the  conveyance  office  of  the  Parish  of 
Red  River,  a  new^  Parish,  taken  in  part  from  Natchitoches. 

In  his  return  on  the  writ  of  seizure  and  sale,  the  sheriff  recites  that 
the  adjudication  was  made  to  Elizabeth  A.  Bolden,  iutrU,  and  that  the 
purchase  i>rice,  less  costs,  was  retained  l>y  her  in  lier  capacity  of  tutrix 
of  the  minor  children  of  Madison  Carroll,  etc. 
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Carroll  €t  al  v%.  Seheen  et  aU. 

The  same  declaration,  as  to  the  purchase  price,  was  contained  in  his 
deed. 

Relying  upon  the  recital  in  the  sheriff's  return,  on  the  fact  that  Mrs. 
Carroll  signed  the  sheriff's  deed  in  Iter  capacity  of  tutrix,  and  on  the 
ailditional  fact  that  the  claim  on  Avhich  execution  had  issued  was  the 
separate  property  of  their  father,  plaintiffs  contend  that  the  purcliase 
was  made  for  their  account,  and  that  having  ratified  the  same  at  their 
age  of  miyority,  they  are  joint  owners  of  the  property. 

No  importance  can  be  attached  in  law  to  the  ftict  that  Mrs.  Carroll 
signed  the  deed  in  her  capacity  of  tutrix  and  plaintiffs  because  the 
deed  is  complete  without  the  signature  or  formal  acceptance  of  the 
purchaser. 

The  law  (C.  P.  Art.  692)  requires  the  sale  to  be  made  by,  and  in  the 
name  of  the  sheriff  of  the  Parish  where  the  seizure  was  made,  to  be 
signed  by  him  in  his  official  capacity,  with  a  mention  of  the  place,  the 
day,,  the  month  and  the  year  in  which  was  passed. 

It  is  tlms  apparent,  that  the  deed  is  intended  to  be  an  official  docu- 
ment, deriring  its  vitality  and  authenticity  from  the  signature  of  the 
sheriff,  and  that  the  law  does  not  require  or  even  contemplate  the  par- 
ticipation of  the  purchaser,  whose  signatui'e  can  add  to,  or  detract  no 
force  from  the  act.  Hence,  the  signature  of  Mrs.  Carroll,  in  her  fidu- 
ciary capacity,  could  not  alter  or  modify  the  sheriff' ^s  declaration  in  the 
body  of  the  instrument  as  to  the  description  of  the  purchaser,  and  for 
the  purposes  of  this  case,  her  signature  is  to  be  considered  as  unattached 
to  the  deed. 

As  there  is  a  variance  between  the  sheriff'^s  return,  and  his  deed  of 
sale,  the  question  for  solution  in  the  case  is,  thei^fore,  which  of  the 
two  instruments  must  prevail. 

A  careful  examination  and  comparison  of  the  various  Articles  of  the 
Code  of  Practice,  on  the  subject,  as  expounded  by  this  Court  in  several 
decisions,  has  led  ns  to  the  conclusion  that,  in  such  a  case,  the  sheriff' 's 
deed  must  prevail.  His  return  on  the  writ  is  a  mere  recital  or  account 
of  the  manner  in  which  he  has  executed  the  mandate  of  the  ooui*t, 
whereas  the  deed  nuist  contain  that  same  recital,  and  must  conclude  by 
a  sale  of  the  property  to  the  highest  bidder ;  the  return  is  to  be  filed 
with  the  papers  in  the  cause,  the  deed  must  be  recorded  in  the  proper 
office,  and  delivered  to  the  purchaser^  and  is  declared  to  be  the  muni- 
ment of  the  latter's  title. 

In  the  case  of  Dumford  vs.  Degniys,  8  M.  222,  this  Court  said :  "The 
law  requires  the  sheriff  to  make  out  and  deliver  a  deed  of  sale  to  the 
buyer,  and  this  is  the  period  at  which  the  property  passes;  till  then  the 
conveyance  is  inchoate." 

The  same  doctrine  was  recognized  in  11  M.  675,  Dufonr  vs.  Cam- 

54 
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Baflej  vs.  Laoiihaii  tt  Ron. 

frane,  and  in  14  L.  22,  BaUy  vs.  Percy,  where  the  Court,  ailiriiiiDg  the 
decision  in  11  M.,  nsed  the  following  language :  ^^  The  sherifTs  sale  iB 
the  last  act  under  the  execution,  and  the  only  one  which  fixes  the  con- 
ditioD  of  the  purchaser  under  it.''  See  also,  29  A.  007,  Hunter  vs.  Buck- 
uer  &  Bro. 

In  fact,  it  is  almost  elementary,  that  the  rights  of  the  purehaaer  at  an 
execution  sale,  are  to  be  tested  under  the  terms  of  the  slieriff 's  deed, 
which  is  the  legal  proof  required  by  law  of  the  acUudication,  under 
which  the  rights  and  titles  of  the  seized  debtor  are  transferred  to  the 
purchaser. 

Under  the  deed  in  this  case,  the  property  was  acquired  by  Mrs. 
Carroll,  personally  ;  it  was  properly  inventoried  as  her  property,  and 
under  the  sale  of  October,  1677,  the  titles  of  her  succession  were  legally 
'ti'ansferred  to  Scheen. 

Admitting  that  the  mortgage  claim  of  $4,625  was  the  separate  prop- 
erty of  Canoll,  which  is  denied  by  defendants,  this  can  be  of  no  avail 
to  plaintiff^,  and  can  operate  no  iiyury  to  defendants. 

As  tutrix,  Mrs.  Carroll  had  the  light  to  retain  the  amount  of  her 
purchase  price,  for  which  she  became  personally  indebted  to  hei 
children,  who  remained  creditors  of  the  debtor,  Stothard«  for  the 
unsatisfied  balance  of  the  claim,  the  difference  between  $2,450  and 
$4,625. 

The  long  list  of  authorities  quoted  by  plaintiife,  for  the  purpose  of 
showing  that  minors  may,  when  they  become  of  age,  ratify  eontaracte 
made  in  their  belialf,  or  revendicate  their  property  illegally  alienated, 
can  have  no  application  to  this  case,  which  presents  for  issue,  only  the 
question  which  we  have  solved  in  this  opinion. 

On  plaintiifs'  own  suggestion,  a  judgment  of  non-salt  was  entered 
against  them,  for  another  piece  of  property  which  they  had  claimed  in 
this  suit,  as  belonging  to  their  father's  succession. 

The  judgment  of  the  lower  conit,  in  favor  of  defendants,  is,  therefore, 
affirmed  at  appellants'  costs. 

Mr.  Justice  Levy  recused. 


No.  7493. 
Charles  R.  Railey  vs.  William  Lanahan  &  Son. 

loinbordinfttion  and  disrMpeotftil  oondaot  of  the  employee  toworde  hie  employer  ie a  •afllcieBt 
gnrand  fbr  his  discharge  end  the  reeoiaelon  of  the  contract  of  emptoyment. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
Bightor,  J. 
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Bailey  tb.  LAnahuii  A  Son. 

E.  H.  Farrar,  for  Plaintiff  and  Appellee: 

1.  Where  an  a^ent,  or  other  employee,  has  a  term  of  service  fixed  by  the  contract  of  employ- 
ment he  cannot  be  dtoeharged  witbootjoat  oanse  before  the  term  liaa  expirtd ;  and  if  so 
diacharged  wlthoni  Joat  caoae.  he  oaii  recover  for  the  whole  tenn. 

9.  Where  a  member  of  a  Arm,  by  onjast  provocation  and  insalt,  goads  an  employee  of  the 
firm  into  the  ase  of  direapectfoil  and  ctmtemptuons  language  towards  himself,  the  firm 
cannot  make  snch  langoage  the  Just  cause  of  a  dismissal  of  the  employee.  I<eche  vs. 
Cteverie,  S5  A.  306. 

MiUeVf  Finney  dt  HiiUer^  for  Defendants  and  Appellants. 


Tbe  opinion  of  the  Court  was  delivered  by 

Lbv Y,  J.  Plaintiff  sued  the  defendants  for  the  sum  of  two  thousand 
eight  hundred  and  ninety  dollars,  which  sum,  he  alleges,  is  due  to  him 
for  salary  by  defendants,  who  had  employed  him  by  the  year,  and  by 
whom  he  had  been  discharged  without  just  cause. 

Defendants,  in  their  answer,  admitted  that  they  entered  into  a  con- 
tract with  the  plaintiff,  at  Baltimore,  Maryland,  on  the  15th  of  October, 
1677,  by  which  he  engaged  his  services  as  salesman  to  defendants,  and 
agreed  to  devote  his  time  and  influence  to  the  sale  of  the  goods,  wares 
and  merchandise  of  defendants,  but  deny  that  there  is  anything  due  to 
plaintiff  under  said  contract }  they  further  aver,  that  the  conduct  of 
plaintiff  disqnaUfted  him  from  performing  his  functions  under  said  con- 
tract, and  this  constituted  sufficient  cause  for  defendants  treating  his 
contract  as  at  an  end ;  that  plaintiff  ^s  conduct  became  dinrespeotful  and 
insobordinate,  in  view  of  the  position  which  he  held,  towards  them,  and 
Vas  inconsistent  with  his  relations  and  duties  resulting  from  said  con- 
tract, and  such  as  disabled  him  from  commuuicating  with,  or  holding 
tiiat  intercourse,  which  must,  of  necessity,  exist  between  principal  and 
employee,  and  snch  conduct  Jnstifted  and  authorized  them  to  annul  said 
contract,  which  tliey  did  on  the  28th  of  December,  1877,  on  which  day 
they  thus  notified  plaintiff;  and  they  insist  that  he  has  no  just  demand 
or  claim  for  wages  beyond  that  date,  and  that  all  wages  to  that  date 
have  been  paid  and  overpaid,  and  plaintiff  is  indebted  to  them  in  a 
balance  of  $42.70.  They  further  aver,  that  said  contract  was  made  in 
the  State  of  Maryland,  and  is  governed  by  the  laws  of  that  State,  by 
which  the  employer  has  the  right  to  dismiss  his  agent,  or  employee,  at 
any  time,  on  paying  his  salary  to  date. 

The  case  was  first  tried  by  the  judge,  without  the  intervention  of  a 
jury,  and  there  was  judgment  in  favor  of  the  defendants.  A  new  trial 
was  granted  on  the  motion  of  plaintiff,  and,  on  his  supplemental  peti- 
tion, a  jury  was  ordered.  There  was  a  verdict  in  favor  of  plaintiff, 
awarding  him  his  salary  for  six  months,  at  the  rate  of  $300  per  month, 
less  the  amount  which  had  been  already  paid,  leaving  due  him  the  sum 
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of  $1,007.30,  with  legal  interest  from  judicial  demand.    From  this 
judgment  the  defendants  have  taken  this  api>eal. 

The  testimony  of  attorneys  nt  law  of  Maryland,  show  tihat  the  law  of 
'that  State  does  not  differ  fh>m  that  of  Lonisiana,  in  regard  to  the  right 
of  an  enijdoyer  to  discharge  an  agent  or  employee,  provided  jnst  cause 
for  8iich  discharge  exists,  and  the  only  question  for  ns  to  decide  is, 
whether  the  record  discloses  a  sl^ite  of  facts  which  justified  the  defend- 
ants in  t^imiinating  the  employment  of  the  plaintiff. 

The  evidence  abundantly  shows  the  business  capacity,  efficiency  and 
integrity  of  the  ])laintitf,  and  tlie  high  and  punctilious  sense  of  honor 
which  controlled  his  discharge  of  the  duties  of  salesman,  which  he 
assumed^  and  it  is  not  contended,  even  by  defendants,  that  he  fiiile# 
in  honest  and  conscientious  efforts  to  promote  the  business  interests  of 
his  employers,  but  it  is  contended  that,  in  his  corres|M>ndence  with 
them,  he  was  offensive,  abusive  and  insulting,  and  insubordinate  to  an 
extent  incompatible  with  the  successful  discharge  of  the  duties  which 
he  had  contracted  to  perform,  and  thereby  he  ceased  to  be  useful  in  his 
employment,  destroyed  those  relations  of  oonildenee  and  respect  which 
are  essential  in  the  relations  between  principal  and  agent  or  employee, 
and  by  continued  indulgence,  and  persistence  in  abusive  and  disre- 
spectful language,  afforded  sufficient  cause  tor  tlie  annulment  by  the 
defendants  of  the  engagements  into  which  they  had  entered  with 
plaintiff. 

While  we  hold  that  an  employer  has  no  right  to  wound  the  feelings 
or  insult  the  sensibilities  of  his  employee,  and  that^such  relation  should 
not,  and  cannot  be  successfully  invoked  as  affording  imniiinity,  even 
from  pecuniary  responsibility,  for  wanton  or  unfeeling  assaults  upon 
those  in  his  employ,  yet^  on  the  other  hand,  we  hold  that  the  latter 
owes  to  the  former  respectful  and  deoorous  bearing,  and  obedience  to 
all  proper  orders  and  requests  connected  with  his  employment. 

We  do  not  deem  it  necessary  to  detail  the  eori'espondence  lietween 
the  parties,  which  brought  about  tlie  rupture  of  their  relations.  In  the 
first  letter  of  defendants,  of  the  26th  of  November,  1877,  which  culM 
forth  plaintiff's  letter  of  *M  December,  1877,  we  Und  nothing  which 
justified  the  severe  and  harsh  criticism  and  attack  therein  contained* 
which  were  calculated  to  induce  a  reply,  justifying  defendauti'  vin* 
dication  from  what  he  deemed  severe  and  unprovoked  comment, 
seasoned  with  sarcastic  allusions  and  sneering  expressions.  Plaintiff's 
letter  of  the  21st  of  December,  1877,  was  violent  and  sevei'e,  and  to  our 
minds,  rendered  the  further  continuance  of  the  intimate  business  rela- 
tions,  necessarily  growing  out  of  the  charact'er.of  the  employment, 
inconsistent  with  the  interests  of  the  delendants,  and,  to  say  the  least, 
violative  of  the  implied  obligations  gix>wing  out  of,  and  incident  to  the 
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ccintract,  and,  to  onr  mind»,  tlms  fhrniahiDg  a  saffieient  cauae  for  the 
<li8c1iarge  of  the  plaintiff. 

With  this  view  of  the  cane,  baaed  upon  the  evidence  in  the  record,  we 
think  the  jadgment  of  the  lower  court  was  erroneoug. 

It  i»,  therefore,  ot*dered,  adjndged  and  decreed,  that  the  jadgment  of 
the  lower  court  be  auniilled,  avoided  and  reversed,  and  it  is  now 
ordered,  ac^judged  and  docreed,  that  there  be  Judgment  iu  favor  of 
itefendantB,  and  rejecting  plaintiff's  demand,  and  dismissing  Ids  suit  at 
plaintiff's  costs  in  both  Courts. 


E.  H.  Farrar  and  L,  E.  8imonds,  for  Plaintiff  and  Appellee: 

/Vr«f— The  only  qiwetion  now  at  iiuiiie  between  the  plaintiff  and  the  defendant  is  the  term  of 
the  plaiotiff's  ourporaie  existence  for  the  limited  parpoi*e  of  maintaining  and  ojMrating  its 
railroad. 

Hecond—Thv  Court  is  cspt'ciaUy  re<|uesled  to  reserve,  as  not  in  issoe  in  this  case,  the  ftirtiier 
({Utstluu  as  to  whether  the  stockholders  of  the  plaintiff  may  not  have  the  right,  after  the 
expiration  of  charter,  to  use  the  road  in  aooordance  with  its  destination,  aalject  only 
to  the  legitimate  exercise  of  the  City's  police  power  over  the  streets. 

r  iktrd—Tbe  case  tains  on  the  question  as  to  whether  the  plaintiff's  itMd  and  all  its  flztnres 
will  revert  to  the  State  in  1906 ;  and  this  depends  on  what  the  State  and  the  Company 
meant  by  the  words  "  the  railroad  "  in  the  twenty .seooiid  section  of  the  Act  of  1S35. 

Fourtk^Kxeiry  line  and  provision  of  the  said  Act  of  1835  tapporta  the  condualon  that  there 
waa  Ui  be  nader  that  Aot  but  a  single,  continuous  line  of  road  from  New  Orleans  to  Bayou 
Sara,  composed  of  the  part  from  New  Orleans  to  Carrollton,  authorised  to  be  oonatmoted 
under  the  original  charter  of  1833,  and  then  partially  constructed,  and  the  part  from  Car- 
toUtcn,  the  authorised  terminus  of  the  first  part,  to  Bayou  Sara,  which  second  part  is  over 
and  over  ag>«ia  denominated  the  ''  coamxuATiox  of  §aid  originaUif  contemplated  railroad." 


No.  8342. 

Thk  New  Orleans  awd  Carrolltok  Railroad  Company  vs.  The     .  .^  ^^ 

City  of  New  Orleans.  '  ®  ^^"^ 

The  interveatiop  of  the  Attorney  General  in  this  case,  in  the  name  of  the  State,  unauthorized 
by  any  legislative  action,  does  not  bind  the  State  to  any  ot  the  Judicial  avenneints  or 
ple%iiiigs  of  such  intervention. 

The  corporate  existeuoe  of  the  New  Orleans  and  Carrollton  BaJlmad  Company,  under  the 
terms  of  its  Act  of  Ineorporation,  of  the  9th  of  February,  1833,  expires  on  the  0th  of  Feb. 

ruary,  16^  sueh  corporate  existence  having.lieen  limited  to  fifty  year&   The  Act  of  1835,  I 

aaModatory  of  said  Aot  of  1833»  did  net  extend  to  twenty-five  years  longer  the  existence 
of  the  C«>»pany,  aa  claimed.  The  two  Acts  of  the  legislature  provided  for  the  construe 
tioa  of  two  distinct  railrofids :  the  one  from  New  Orleans  to  CarroUton,  and  the  other  fhim  j 

CarrolUon  to  Bayou  Sara.  . 

Ko  rule  is  better  settled  than  that  ohartera  of  inooxporation  are  to  be  strictly  construed  < 

against  the  eorpoiiaten. 

Courts  are  HBanimouain  their  steong  disiwor  of  xepeala  by  implication. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrleanB. 
LazaruSt  J. 
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Ff/tk—Tkentiotj  when  the  Act  sa^a  **the  nilroed  an4  ell  it*  flxtnras*'  ehell  beeosM  the 
proper^  of  the  State,  etc.,  it  meant  the  road  that  was  in  the  contempbition  of  the  pailae««, 
i.  e-,  the  whole  toad  fWnn  Xew  Orleans  to  Bayou  Sara,  and  not  any  part,  fra£nicat  or 
divislon  of  said  road. 

8%xth~'Ryen  if  there  were  any  donht  as  to  how  the  Act  of  1835  should  be  interpreted,  thiit 
donUt  is  laid  at  rest  by  the  many  centenporaaeons  and  sabeeqnent  iater^etations  pot  on 
the  Act  by  the  oompany,  the  State  and  City  heieelf 

Snenth^IS  the  plaintiff's  road  and  all  its  flxtores  revert  to  the  State  in  1906,  under  the 

twenty 'seoond  section  of  the  Act  of  1835,  that  Act  necessarily  imi^es  that  there  moat  be. 

at  thad  time,  a  road  and  its  flztnres  to  reTert ;  therefore,  that  it  miiat  be  maintained  and 

,    operated  until  that  time,  and  therefore,  that  there  must  be  eoionoDT  clothed,  until  that 

time,  with  the  right,  the  power  and  the  duty  of  such  maintenance  and  operation. 

Bigkth^ln  Tiew  of  these  fiMts,  the  Act  of  1835  was  an  extension  of  the  ooiporate  existenoc-  erf 
the  Carrollton  Bailroad  Co.  down  to  IMS,  by  neoeuary  and  09enahdming  impUeoHon. 

Kinth—Jt  cannot  require  a  greater  degree  of  implication  to  extend  the  life  of  a  ooxperate 
entity  already  existing,  than  it  does  to  create  a  corporate  entity  never  before  existing. 

Tenth — The  authorities  are  unanimous  that  a  corporate  entity  is  created  by  implication  when- 
ever the  State  grants  powers  or  franchises  to,  or  imposes  bBrdens  upon,  an  indiTidoal,  or 

■ 

a  collection  of  indlTiduals,  which  can  only  pn^perly  be  exercised  and  peiformed  by  a  oor> 
poraHon.  Cooley  Const.  Lim.,  3d  Sd  ,  p.  Ml ;  Field  on  Corp.,  Sec.  96 ;  10  Piokering,  187 ; 
Conservators  Biver  Tone  vs.  Ashe,  10  B.  and  C.  349 ;  Mahoney  vs.  Bank  of  Arkanaas. 
4  Ark.  890. 

EUventh-  The  implication  of  either  the  creation  or  the  ooutinuanee  of  ootpotate  entity,  la  an 
ordinary  application  of  the  maTfai,  Quondo  leac  aUquid  eeneedUf  aonoedtn  vH^tut  eC  idftr 
qu9d  dtvenibar  ad  iRtid.  Potter's  Dwarris,  p.  193,  No.  VIIE,  IWton  vs.  Hampton,  11 
Koody,  P.  C.  C,  300. 

Twdfthf^Tkib  impUoation  of  corporate  extension  in  this  ease  is  claimed  aa  the  wssMatiry  meane 
and  incident  of  enabling  the  corporation  to  perform  its  duty  and  oontnot  towards  the 
State,  i.  e.,  to  maintain  and  operate  its  road  until  1908,  and  then  surrender  it  to  the  State; 
in  other  words,  that  IT  is  the  somsbody  clothed  with  the  legialattve  power  and  doty  of 
maintaining  and  operatilng  its  road  and  fixtures  down  to  1908. 

ThirUtntk^Jtwa  under  tiie  rule  of  **  striot  construction,"  invoked  by  the  dsftndant,  prepeiiy 
applied  and  understood,  there  could  not  be  a  doubt  aa  to  this  implied  ertenaiatt. 

l*oiireasf»(A~Corpurations  have  all  the  powers  which  are  e:q»ressly  granted  to  them,  aa  well  ae 
all  those  which  are  reasonable  and  necessary  for  the  proper  execution  and  performanee  of 
the  express  powers.  Field  on  Corp.,  Section  948 ;  Biideport  vs.  B.  B.  Co,,  15  Conn.  415 ; 
Gates  vs.  Kational  Bank,  100  U.  8.  p.  244;  Thomas  vs.  B.  B.  Co.,  101  U.  S.  p. » ;  Pierce 
on  Bailroads,  pp.  401-9. 

Fifte»nthr-^'*A.  thing  may  be  n  ithin  the  meaning  of  a  statute,  though  not  within  its  letter,  or 
within  its  letter,  though  not  within  its  meaning.  The  intention  of  the  law  maker  in  the 
law."  This  rule  is  psramonnt  to  all  others,  and  is  applicable  to  the  charter  of  a  corpora* 
tion  aa  to  any  other  statute.  Pierce  on  Bailroads,  p.  483 ;  Stoweli  vs.  Lord  Zouch,  I 
Plowden,  366 ;  15  Johns  (S.  Y.)  380 ;  0  Wend.  384 1  16  Wall.  301 ;  100  (T.  S.  S44,  61$ :  101 
XT.  S.  096. 

£KaBt<en(!fc— The  term  "necessary"  Is  not  used,  in  snob  cases,  so  as  to  import  sn  ofteofute 
phytioaL  neosMiljy,  or  to  designate  only  an  Implied  power,  wtthout  which  the  specific 
power  would  be  entirely  inoperative ;  but  it  means  only  that  tiie  neoesaaiy  power  must  be 
oonvgnuurr,  ubkful  akd  approfbiatx  to  the  specific  power.  Pierce  on  Bailroads,  p.  498 ; 
MoCuIlooh  vs.  Maryland,  4th  Wh.  413. 

iS^vsntaentik— Corporate  entity,  ttom  the  point  of  view  of  aa  aboolnte  physical  or 
moral  necessity,  is  never  requisite  in  any  case  for  the  performanoe  of  any  ftmetfcm : 
but,  from  the  point  of  view  of  that  which  is  usual,  practical,  useftil,  convenient  and 
appropriate  in  the  construction  and  matntenanee  of  public  works,  etc ,  the  universal 
experience  and  polioy  of  aD  dvHiEed  government  has  been  to  commit  the  performancv^  of 
tlieae  Ihnetkms  to  corporations. 
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Bi^iMntk  From  theee  pointe  of  view,  it  U  elinply  prepoeteroiu  to  laj  that  the  hundreda  of 
atockholden  of  the  plalatllf— conetantly  changing  by  death,  ineoWency,  coTertore,  etc.— 
were,  in  the  oontemplatlon  of  the  legialatnre.  the  BOMEBODr  who  waa  charged  with  the 
power  and  duty  of  maiutainlDg  and  operating  the  CarroUton  Railroad  and  Ita  flxtnrea 
down  to  1906.  Thla  Is  made  all  the  more  ohvlons  when  it  it  is  remembered  that  in  183S, 
''trusts  "  were  prohibited,  sad  that  no  general  eorporatlon  laws  were  ia  ezistenoe. 

Nin€UmUhF-Tb»  peeuUar  phraseology  of  the  twenty-third  seetion  of  the  Aot  of  1835,  where  the 
word  *'  constitution  "  is  iwied  fur  "charter,"  shows  that  the  legiidature  regarded  that  Act 
an  extension  of  the  chartfr  of  the  plaintiff  for  the  purposes  therein  declared. 

7Hp0iili0<A— The  serenth  section  of  the  Art  of  Haioh  :»th,  1849,  is  either  a  legislative  recogni- 
tion of  the  extension  of  the  plaintiff's  ehartor  until  1906,  or  it  is  a  direct  grant  of  authority 
to  exist  as  a  corporation  until  that  time  for  the  purposes  therein  mentioned. 

IWmly-^r«C— The  aota  and  cloinga  of  the  Ante  and  the  company,  under  the  said  Aot  of  1842, 
and  immediately  subsequent  thereto,  are  a  praetioal  interpretation  of  the  charter  of  the 
plaintifl;  and  a  recognition  of  the  right  of  reveraion  in  the  State  in  1908. 

Tio^n^^aeeond— The  contracts  between  the  oonpany  and  Beauregard,  and  between  Beanregacd 
and  the  City,  made  in  1606,  were  a  recognition,  on  all  sides,  of  the  iac^  that  the  plaintiff's 
ohartrr  extenda  to  1906. 

7Wmi^4Jk<rd— The  Act  of  Mareh  9th,  188T,  which  allowed  a  fusion  of  the  rights,  property, 
etc.,  of  the  lessee  and  the  oompauy,  the  fonnation  of  a  new  capital  stock,  and  the  ergani- 
satioB  of  a  new  company,  is  a  legislative  recognition  of  the  extensicm  of  plaintiff's  oharter 
until  1906,  as  well  as  a  reeogniti«<n  of  the  right  of  reversion  in  the  State.  Conunissioners 
vs.  R.  R.  Co..  4  Chan.  Div.  843. 

2Vssnly./o«rfA— The  oidinanoe  of  the  City  of  Jeflbrson,  of  November,  1864,  with  relhrenoe  to 
the  Napoleon  Avenue  Branch,  aet  up  by  the  City,  was  never  accepted  by  the  company. 
It  refers  to  a  rosd  that  was  never  built.  The  evidence  shows  that  this  road,  as  now 
operated,  was  bnOt  in  1846,  under  the  oontraet  with  the  Borough  of  Freeport,  which  oon- 
tract  runs  until  1908,  snd  that  it  haa  been  maintained  and  operated  from  that  time  to  this, 
without  change. 

Twenitjf'f{fih^¥tiim  Toledano  street  to  CarroUton,  the  company  was  never  required  to  obtain 
any  municipal  consent  to  lay  and  operate  ita  road.  Over  that  brauob  of  the  Une,  its  right 
of  way  is  based  on  direct  legislative  grant,  on  contract  with  the  land  owners,  and  on 
expropriation  proceedings. 

TwrnUw  «i«tt— Therefeie,  to  hold  that  the  subsequent  extension  of  the  City  limits  snliiected 
the  company  to  the  wHl  of  the  City,  as  to  whether  it  should  run  or  not  over  that  branch 
of  the  Une,  would  be  to  make  these  statutes  of  ext«>nsion  divest  the  vested  rights,  and 
impair  the  obUgation  of  the  plaintiff 'h  contract  with  the  State. 

Twenty-§€9enih — The  point  that  the  snUtiequent  extension  of  municipal  Umlts,  so  as  to  include 
a  raUroad,  does  not  affect  the  i-ights  of  the  railroad,  woe  expressly  ruled  in  Comnumwealth 
vs.  Bile  and  X.  £.  R.  K..  37  Pa.  St.  339. 

C»  F.  Buck,  City  Attorney,  for  Defendant  and  Appellant : 

a     The  right  to  operate  a  street  railway  is  a  franchise. 

A.    This  franchlte  can  be  owned  and  used  by  indlvidnals  as  well  as  corporations. 

I.  The  charter  of  the  New  Orleans  and  CarroUton  RaUroad  Company  expirea  by  limitation 
on  the  9th  day  of  February,  1883.    Sec.  8,  Aot  of  1633,  of  said  date. 

II.  Under  her  contract  with  the  City  of  New  Orleans,  ^^during  the  conHntMnee  of  the  eharUr,'** 
the  Company  has  no  right,  without  the  City's  consent,  to  operate  any  part  of  her  nrilnad 
within  City  Umita,  (Ordinance  No.  4^  Uay  10th,  1656. >  after  said  date.  Pieree  on  R.  R. 
421 :  96  U.  S  p.  65. 

in.  The  City's  consent  being  required  by  the  Act  of  1B33  and  of  1835,  such  consent  never 
having  been  given,  except  to  opf  rate  the  railroad  to  Toledano  street— the  Company,  irre- 
spective of  the  date  of  expiration  of  her  charter,  can  operate  no  other  part  of  the  road 
except  that  embraced  in  Ordinance  "45."  above  eited,  withont  the  City's  oonaent. 


1 


432  SUPREME  COURT  OF  LOUISIANA, 

K.  O.  Sc  CarroUton  R.  K.  Co.  vs  City  of  New  Orleans. 

TV.-  The  Act  of  1833,  (raigioal  charter)  is  not  repealed,  expreaBly  or  hy  impUeatkm,  hy  tlic 
Act  of  April  lat,  1835,  or  the  Act  of  March  16th,  1836,  as  to  coDstmclion  of  a  railroad  fimm 
New  Orleans  to  CarroUton ;  maintenance  of  mid  road ;  abmlute  ownerthip  thereof  fai  the 
stocliholders,  or  corporation ;  time  within  which  same  miut  be  put  in  operation  and  dura- 
tion of  charter. 

y.  The  right  to  eonttroct  a  railroad  from  CarroUton  to  Bayou  Sara,  conferred  by  the  Uth 
section  of  the  Act  of  1635,  was  Intended  as  a  distinct  gt«nt  subject  to  certain  penalties  and 
fbr^itnre,  t  which  neither  expressly  nor  by  implication,  operate  or  apply  to  the  road 
constructed  tinder  the  original  grant. 

VI.  The  rerersion  of  railroad  to  the  State,  under  33ft  seetinn  of  the  Aot,  means  the  railroad 
contemplated  by  that  Act  only ;  the  oonsteuction  of  that  rood  was  optional  with  the  Com- 
pany ;  penalty  for  not  building,  forfeiture  of  the  Act  outhoriging  it— the  miginal  ifghtu 
being  expressly  reserved.  See,  also,  1st  section  A  ct  of  1836. 
-  Vn.  Byen  if  the  "  Carrollton  BaOroad  "  Is  suliJect  to  rsTersion  to  the  State,  imdor  the  «M 
section,  the  charter  of  the  corporation  is  not  theivby  extended,  "Corporate  privilegefl 
cannot  be  created  by  impUoadon,  or  extended  by  ocmstroctioa." 

Vill.  The  right  to  continue  to  operate  the  road  does  not  by  neeutary  im^^catioti  extend  the 
charter,  because  the  right  can  be  exercised  tpithout  the  full  corporate  eeeietenee.  Bcdfleld 
on  Itaihroads ;  Potter  30  Vermont,  S9 ;  Turnpike  Co.  vs.  llliooia,  96 17.  S.  p.  65. 

IX.  The  conteact  of  the  Company  with  the  City,  like  her  charter,  must  be  sbiotly  oonsttroed 
against  her.  iN^otiiing  less  than  the  ItiU  and  unreserved  continuance  of  charter  to  1908  can 
extend  the  City's  permiasion  to  operate  street  railroads  with  municipal  limits  to  that 
date« 

X.  An  express  provisioit  in  a  charter— which  is  a  contract— cannot  be  repealed  by  impiica- 
tion,  by  an  smendment  to  such  charter,  or  other  provisions  in  the  Aot,  wnlees  (he  implica- 
tion is  *'  direct,  certain  and  irreeietible." 

XI.  TVIien  there  is  no  ambiguity,  or  uncertainty  In  the  vforde  of  the  law,  their  meafiing 
cannot  be  extended  by  interpretation  or  eongtru4ttion. 

XII.  When  in  the  construction  of  an  actof  incorporation  it  becomes  a  question  whether  a 
pardcnlar  power  or  privilege  has  been  conferred,  every  doubt  must  be  resolved  in  favor 
of  the  public  and  the  State,  and  against  the  corporation. 

J,  C,  Egan,  Attorney  General,  for  the  State,  Intervenor. 

T\o8,  J,  Semmes,  for  Plaintiff  and  Appellee,  on  application  for  ii 
rehearing. 


The  opinion  of  the  Conrt  wa«  delivei-etl  by 

Femner,  J.    This  important  controversy,  involving  interests  of  vast 
magnitude,  turns  npon  the  construction  of  certain  legislative  acts  cre- 
ating and  defining  the  corporate  rights  of  plaintiff.    The  City  contends 
that  the  corporate  existence  of  plaintiff,  together  with  all  its  rights  tuwl 
franchises,  to  operate  the  railroad  known  b}'  its  name,  expire  In  168*^ 
nnder  the  terms  of  its  original  charter,  passed  on  February  9th,  18^^* 
which  provided  that  **  the  duration  of  this  charter  is  limited  to  fifty 
years.^^    The  plaintiff  contends,  on  tlie  other  hand,  that,  for  the  pur- 
poses of  operating  said  railroad,  its  corporate  existence  was  extended 
for  twenty-five  years  longer,  viz :  to  1908,  by  virtue  of  the  22d  Section 
of  an  Act  of  1835,  amending  said  original  charter,  which  provided,  **  that 
the  railroad  and  aU  its  fixtures,  shall  become  the  property  of  the  Stat<^ 
at  the  expiration  of  seventy-five  years  from  the  date  of  its  charter.*^ 
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We  say,  by  virtue  of  this  Section,  because,  though  other  legislative 
acts  and  municipal  ordinances  are  invoked  in  support  of  plaintiif  ^s 
claim,  they  all  hinge  upon  plaintiff's  interpretation  of  this  Section. 

The  State,  acting  simply  through  her  Attorney  General,  without  any 
special  legislative  direction,  intervenes,  and  substantially  joins  the 
plaintiff  in  the  case.  We  deem  it  proper  to  remark  that,  while  the 
action  of  the  Attorney  General,  in  intervening  herein  for  the  protection 
of  the  State's  interests,  as  he  views  them,  is  highly  proper  and  com- 
mendable, and  while  we  are  greatly  indebted  to  him  for  his  verj'  able 
presentation  of  the  rights  of  the  State  under  the  law,  yet  his  interven- 
tion raises  no  new  or  different  issues,  and  leaves  us  under  the  dutv  of 
deciding  the  case  precisely  as  we  should  have  done  had  the  intervention 
not  been  filed. 

We  mean  to  say  that  the  State  is  not  here  by  any  authority  compe- 
tent to  bind  her  by  any  assent  to  the  claims  of  plaintiff,  as  presently 
nrged,  in  virtue  of  which  it  might  be  said,  (and  is  said  in  the  Attorney 
General's  brief)  that  the  charter  of  plaintiff,  being  a  contract  between 
the  plaintiff  and  the  State,  to  which  they  are  the  only  parties,  and 
these  parties  agreeing  as  to  the  scope  and  meaning  of  said  contract,  the 
City,  as  a  third  person,  has  no  right  to  question  such  construction. 
Such  an  assent  could  only  he  given  by  legislative  action,  and  tlie  very 
question  which  we  have  to  deteimine  is  whether  that  assent  has  been 
so  given.  This  question  must  be  settled  by  an  examination  of  t)ie 
legislative  acts  on  the  subject,  and  not,  certainly,  by  the  allegations  of 
this  intervention. 

We  think  the  learned  Attorney  General  will  admit  the  correctness  of 
this  view,  and  that  the  contrary  position  assumed  in  his  brief,  will  not 
be  insisted  on. 

The  primary  and  fundamental  question  in  the  case  is,  what  is  meant 
by,  and  included  in  the  terms,  "  the  railroad  and  all  its  fixtures,"  as 
used  in  the  22d  Section  of  the  Act  of  1835.  If,  as  contended  by  the 
City,  that  expression  did  not  cover  the  railroad  between  New  Orleans 
and  Carroll  ton,  but  referred  exclusively  to  the  railroad  between  Car- 
rollton  and  Bayou  Sara,  contemplated  and  provided  for  by  the  Act  of 
1835,  there  is,  of  couree,  an  end  to  the  pretensions  of  both  the  State  and 
the  Company,  which  are  founded  exclusively  on  the  contrary  interpre- 
tation of  that  phrase. 

The  purposes  of  our  exegesis  will  be  subserved  by*  collating  and 
bringing  together  a«  closely  as  |K)Ssible,  shorn  of  extraneous  matter,  all 
the  provisions  and  expressions  of  the  several  legislative  acts  which 
immediately  bear  on  the  question. 

The  Act  approved  February  9, 1833,  provided  that  certain  persons 
therein  named,  with  their  associates  and  successors,  "are  hereby  created 
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a  body  corporate,  under  the  name  of  Hm  New  OrUane  d  Carrollton  Rail' 
road  Company,'^  et<?.,  (Sec.  1 )  \  fixed  the  amount  and  mode  of  payment 
of  its  capital,  (Sec.  2) ;  and  provided  for  tbe  admiuistration  of  its  affairs 
by  directors,  (Sec,  3). 

The  4t)i  Section  provided,  '^  that  the  said  corporation  ie  hereby  invetied 
with  all  the  powers  neoeeaary  for  the  conetniction  and  repair  of  a  raUroad^'*^ 
therein  described,  and  being  the  present  railroad  from  New  Orleans  to 
Carrollton. 

The  5th  Section  provided  for  the  conventional  acquisition,  or  forced 
expropriation  of  lands  necessary  to  the  road,  with  the  proviso,  "  that 
the  said  railroad  shall  iwtpase  in  any  part  of  the  City  or  its  ine6rporated 
suburbs  J  tcithout  the  permission  of  the  Mayor  and  City  Council  of  New 
Orleans,'''' 

The  6th  Section  conferred  power  to  place  on  the  railroad  such  kinds 
and  variety  of  rolling  stock  as  it  may  deem  necessary,  and  regulated  rates 
of  charges,  and  provided  that  '^  the  said  road,  mth  all  its  works,  mprove- 
ments  and  profits,  and  all  the  machinery  of  transpartati<m  used  on  aaid 
road,  are  hereby  v^ted  in  said  Company,  incorporated  by  this  Act,  and 
their  successors;  and  the  shares  of  the  capital  stock  of  said  Company  «AaA 
be  exempt  from  the  imposiHan  of  any  tax  or  burthen  of  this  State,  during  the 
space  of  five  years.''^ 

Section  8  provided,  '^  that  the  duration  of  this  charter  is  limited  to  fifty 
years.  That  if  said  railroad  shaU  not  be  commenced  in  one  year  from  the 
passage  of  this  Act,  and  shaU  not  be  in  operation  in  three  years  therefrom, 
then  this  Act  shall  be  null  and  void,'^ 

The  other  Sections  have  no  bearing. 

The  Act  of  1835,  is  entitled,  ^'  An  Act  to  amend  the  Act  to  inoor- 
porate  the  New  Orleans  &  Carrollton  Railroad  Company." 

With  the  exception  of  Section  six,  which  is  evidently  out  of  its  proper 
place  in  the  Act,  the  first  ten  Sections  are  exclusively  concerned  with 
provisions :  for  the  enlargement  and  mode  of  subscription  and  payment 
of  the  shares  of  capital  stock ;  for  the  constitution  and  regulation  of 
certain  banking  privileges  conferred  upon  the  corporation,  and  for  other 
matters  mainly  pertinent  to  those  particular  privileges,  and  which  have 
little  if  any  bearing  on  the  questions  now  at  issue. 

The  Sections  which  affect  the  present  issue  are  Nos.  11,13,13, 14,  15, 
19, 20,  22  and  23. 

Section  11  provides,  ''that  during  the  space  of  thirty  years  from  the 
passage  of  this  Act,  the  Company  is  hereby  invested  with  the  exclusive 
right  and  privilege  of  constructing  and  using  a  railroad,  which  said  nHl- 
road  shall  commence  at  the  terminaUon  of  the  railroad  described  in  the 
original  Act  of  Incorporation  of  said  Company,  and  constitute  a  continua- 
tion thereof,  and  shall  run  to  the  town  of  Bayou  Sara,  etc.    •    *    •    An4 
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the  road  authorized  by  thisActj  with  it8  lateral  roads,  shall  consist  of  as 
many  sets  of  tracks,  etc.  •  *  •  And  if  the  said  i'oad  shall  not  be 
commenced  in  two  years  from  the  opening  of  tl\^  books  of  subscription 
for  the  said  additional  capital  stock,  or  shall  not  be  finished  and  com- 
pleted within  six  years  from  such  commencement,  then  this  Act  and 
all  the  extended  powers,  rights  and  privileges  herein  granted  to  said 
Company  shall  be  utterly  null  and  void,  saving  and  reserving,  however, 
to  said  Company,  the  rights,  privileges  and  provisions  of  their  charter, 
as  heretofore  existing. 

Section  12:  ''That,  in  case  said  railroad,  t-hus  to  be  constructed,  in 
eomtimMtion  of  said  originally  contetnplated  railroad,  shall  run  upon  any 
pablic  road,  the  said  Company  shall  be  bound  to  construct  a  new  public 
road,  •  •  •  and  shall  be  bound  to  fence  both  sides  of  said  railroad 
whenever  it  crosses  private  lands,  etc.^' 

Section  13  provides  for  expropriation  proceedings,  and  ends  with  the 
declaration,  '*  that  all  proceedings  hereafter  to  be  instituted  for  the 
expropriation  of  lands  neeessary  for  the  railroad  contemplated  in  the 
original  act  of  incorporation,  shall  be  conducted  in  like  manner,  etc." 

Section  14:  "  That  whenever  it  shall  be  necessary  for  the  construc- 
tion of  said  railroad  to  cross  any  stream  or  highway,  being  bettrixt  the 
boundaries  prescribed  by  this  Act  for  the  eommencement  and  termination 
of  the  railroad  hereinabove  described,  it  shall  be  lawful  for  the  said  Com- 
pany to  construct  their  said  railroad  aeross  or  upon  the  same,  etc.'^ 

Section  15 :  ''  That  the  said  Company  shall  have  the  power  to  place 
on  the  raUroail  to  l>e  constructed  under  this  Act,  all  machines,  wagons, 
ete." 

Section  19 :  *•  That  the  provisions  and  (Yenalties  prescribed  in  the 
eleventh  Section  of  the  original  charter,  shall  apply  to  the  continuation 
of  said  railroad  herein  contemplated,  etc." 

Section  20:  "  77m^  the  capital  stock  of  said  Company,  and  the  said  rail- 
road, with  all  its  continuations,  works,  improvements,  etc.,  shall  be 
exempt  from  the  imposition  of  any  tax  or  burthen  of  this  State,  during 
the  term  of  twenty-six  years,  provided  said  railroad  be  completed  and 
go  into  operation." 

Section  22:  •*  That  the  railroad  and  aU  its  fixtures  shall  become  the 
property  of  the  State,  at  the  expiration  of  seventy- five  years  from  the  date 
of  its  charter,  as  a  compensation  in  part  of  the  privileges  herein  granted.^ 

Section  6 :  '*  That  in  case  said  Company  do  not  build  said  rc^  in  sit 
years,  said  bank  shall  pay  to  the  State  a  bonus  of  twenty  thousand 
dollars,  annually,  during  the  existence  of  the  charter,  to  be  appropriated 
to  the  public  school  fund  of  the  State." 

It  is  obvious  that  this  Section  cannot  be  reconciled  with  that 
portion    of   Section  11,    which  provides  that   in    case  of  failure    to 
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begiu  the  road  in  two  years  and  complete  it  in  six  years,  ^'  then  this 
Act,  and  all  the  extended  powers,  rights  and  privileges,  herein  granted 
to  said  Conipanj',  shall  be  utterly  null  and  void,"  on  any  other  theory 
except  that  the  forfeiture  thus  denounced,  notwithstanding  the  broad- 
ness of  the  temis,  was  only  intended  to  embrace  the  extended  right*, 
powers  and  privileges  i*eferring  to  the  road^  and  not  to  the  banking 
privileges ;  Bince«  otherwise,  ^'  the  bank  "  could  not  have  continued  to 
exist,  and  could  not,  therefore,  have  been  required  to  pay  the  i>enalty 
imposed  in  the  6th  Section. 

We  have  not  thought  it  necessary  to  quote  that  portion  of  the  23d 
Section,  applying  the  provisions  of  the  original  charter  "  to  the  extended 
rights,  powers  and  constitution  of  said  Company,"  liecause  it  seems  to 
us  utterly  unimportant,  and  the  arguments  founded  on  the  use  of  the 
word  conatitutiony  impress  us  as  t-oo  wire-dmwn  to  be  serioasly 
considered. 

On  March  6th,  1836,  more  than  three  years  after  the  passage  of  the 
Act  of  1833,  and,  therefore,  it  must  be  presumed,  after  the  completion 
of  the  original  railroad,  another  Act  was  passed,  containing  the  following 
provisions : 

Section  1.  <^  That  the  6th  Section  of  the  Act  of  1835,  and  suoh  portion 
of  the  11th  Section  thereof,  as  imposes  a  forfeiture  of  charter  and  other 
penalties  for  not  commencing  the  railroad  in  two  years  from  the  period 
therein  defined,  and  not  completing  the  same  witMn  six  years  from  such  com- 
men  cement  J  are  hereby  repealed  j  provided,  however,  that  in  lieu  of  tiie 
aforesaid  forfeiture  and  penalty,  the  Company  shall  pay  to  the  State" 
the  sum  of  $100,000,  in  annual  instalments,  as  therein  provided. 

Section  4.  ^^  Be  it  further  enacted,  etc.,  Thatso  much  of  the  eleventh 
Section  of  said  Act  as  grants  to  said  Company  the  exclusive  privilege 
of  building  a  railroad  t^  commence  at  the  termination  of  the  railroad 
described  in  the  original  Act  of  incorporation  of  said  Company,  to  the 
Town  of  Bayou  Sara,  be,  and  the  same  shall  continue  in  force ;  pro- 
vided, that  within  ten  years  from  and  after  the  passage  of  this  Act, 
one-fourth  part,  at  least,  of  said  mlroad,  be  built  and  completeil,  and, 
in  case  such  part  be  not  built  and  completed,  as  aforesaid,  then  exclu- 
sive privileges  shall  be  ipso  facto  null  and  void." 

Section  10.  '^  That  the  foregoing  bonus  shall  be  considered  a  full 
consideration  for  any  right  on  the  part  of  the  State  to  tax  the  Carrollton 
Railroad  Company,  from  which  said  Company  shall  be  exempt  during 
the  space  of  thirty  years." 

The  remaining  Sections  of  the  Act  refer  to  the  banking  department, 
and  have  no  bearing. 

We  have  thus  presented  a  fair  and,  for  our  purposes,  a  complete 
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Hket^li  of  tbe  iiicongruoua,  obscure  aud  inconaistent  legiBlatiou  under 
wliicb  the  present  controversy  bos  arisen. 

A  fact  which  impresses  one  as  remarkable,  at  tbe  outset,  is  that  the 
CarroUtoD  Railroad  Company,  which  has  initiated  this  litigation,  should 
lie  contending  with  such  zeal  to  enlarge  tbe  construction  of  the  22d 
Section  of  the  Act  of  1835,  which  purports  to  do  nothing  except  to 
impose  upon  the  Company  a  burden,  aud  to  exact  a  penalty  as  a  com- 
IH^usation  for  privileges,  pait  of  w^hicli  it  never  exercised,  none  of 
wliich  ever  enured  to  its  advantage,  and  all  of  which  have  long  since 
lieen  abandoned.  This  anomaly  is  explained  when  we  see  that  tbe 
Company  deduces,  from  this  burden,  implied  privileges  in  its  own  favor, 
largely  excising  in  value  the  burden  itself,  and  thus  seeks  to  convert  the 
I>eualty  into  a  reward. 

We  advert  to  this,  not  for  the  purpose  of  criticising  tbe  action  of  tbe 
Company,  but  for  the  purpose  of  rebutting  the  claim  that  the  ordinary 
rules  of  strict  construction  which  are  applied  to  corporate  charters,  are 
to  lie  reversed  in  this  instance,  because  tbe  clause  to  be  construed  is  one 
in  favor  of  the  sovereign. 

No  one  would  dispute  tbe  right  of  tbe  Company  to  give  its  proi>erty 
to  tbe  State  in  1908,  or  at  any  earlier  period.  What  tbe  plaintiff  is 
really  claiming  is  the  right  to  operate  its  railroad  through  tbe  sti-eets 
of  New  Orleans,  for  a  period  of  twenty-five  years  from  1883 ;  and  tbe 
question  to  be  determined  is  wbetlier  this  valuable  right  has  been  con- 
ferred upon  her  by  her  charter,  either  expressly  or  by  legal  implication. 
Because,  under  a  particular  construction  of  legislative  acts,  the  State 
would  derive  certain  pecuniary  advantages,  furnishes,  in  our  judgment, 
no  reason  why  we  should  depart  from  those  general  rules  which  are 
universally  applied  in  the  exposition  of  statutes.  Tbe  State  is  tbe 
fountain  of  justice,  and  when  mere  rights  of  property'  are  asserted  in 
Iter  favor,  she  subjects  herself  to  the  dominion  of  those  laws  which  she 
lias  herself  established  as  the  proper  standard  by  which  similar  rights, 
when  claimed  by  her  citizens,  are  regulated  and  determined.  Her  dig- 
nity and  justice  requires  that,  when  a  question  is  presented  to  her 
courts,  as  to  tbe  extent  to  which  she  has  delegated  a  part  of  her  sover- 
eign powder,  and  conferred  upon  individuals  peculiar  privileges  not 
ahared  by  tbe  rest  of  her  children,  s\icb  question  should  be  determined 
without  consideration  of  any  more  pecuniary  advantage  to  the  State. 
We,  at  least,  shall  determine  this  question  precisely  as  if  tbe  reversion 
of  property  claimed  under  this  Statute  had  been  stipulated  in  favor  of 
any  individual,  instead  of  the  State. 

It  seems  very  clear  that  tbe  Acts  of  1833  and  1835,  provide  for  tbe 
oonstmction  of  two  distinct  railroads,  tbe  first  between  New  Orleans 
and  Carrollton,  to  be  commenced  in  one  year,  and  completed  in  three 
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years,  from  February  9th,  183;^,  under  penalty  of  nullity  of  the  privi- 
lege ;  the  second,  between  CarroUton  and  Bayou  Sara,  to  be  commenced 
in  two  years  from  a  date  after  April  1st,  1835,  and  to  be  completed  in 
six  years  after  said  commencement,  under  penalty  of  like  nullity  of 
said  privilege,  but  without  affecting  the  former  privilege. 

The  Act  of  1835  industriously  distinguishes  between  these  twoitHuls, 
and,  whenever  it  has  occasion  to  refer  to  the  first  road,  describes  it 
specifically  as  **  the  railroad  described  in  the  original  Act  of  incorpora- 
tion,'^ or  as  *'  the  railroad  contemplated  in  the  original  charter,^  or  in 
equivalent  terms,  whereas,  with  equally  careful  discrimination,  it 
describes  the  last  as  a  *^  railroad  '^  commencing  at  CarroUton  and  ending 
at  Bayou  Sara,  and  refers  to  it  repeatedly  as  *'  the  railroad  authorized 
by  this  Act,"  '*  the  railroad  hereinabove  described,"  •*  the  railroad  to  be 
constnicte  i  under  this  Act,"  "  the  said  railroad,"  etc. 

This  fundamental  idea  of  two  distinct  roads  is  carried  forward, 
even  more  unequivocally,  into  the  Act  of  1836,  passed  after  the  com- 
pletion  of  the  original  road.  No  one  can  dispute  that  the  terms,  *'  the 
railroad,"  and  ''  a  railroad,"  as  used  in  the  Ist  and  4th  Sections  of  that 
Act.  refer  exclusively  to  the  railroad  from  CarroUton  to  Bayou  Sara, 
and  not  at  all  to  the  then  completed  New  Orleans  &  CarroUton  Railroad, 
which  is  not  alluded  to  anywhere  in  the  Act. 

Fixing  firmly  in  the  mind  this  fact  of  the  perfect  distinctness  of  these 
two  raUroads,  as  referred  to  in  the  Acts,  it  is  next  to  be  observed  that 
the  original  railroad  is  not  created,  regulated,  modified,  or  in  any 
manner  controlled  by  the  Act  of  1835,  but  stands  entirely  upon  the 
Act  of  1833,  which,  so  far  as  the  road  is  concerned,  (except  in  the  one 
unimportant  particular  of  subsequent  expropriations)  is  absolutely 
unaffected  by  the  Act  of  1835,  nnd  is  to  continue  in  full  force,  even  if 
the  latter  Act  should  be  stricken  out  of  existence  by  failure  to  comply 
with  its  conditions.  On  the  other  hand,  the  only  railroad  which  forma 
the  subject  of  the  Act  of  1835,  which  is  created,  defined,  regulated  and 
controlled  by  it,  is  the  railroad  from  Can'oUton  to  Bayou  Sara. 

It  seems  difficult  to  understand  how  these  two  railroads,  which  have- 
been  kept  so  perfectly  distinct  in  all  the  provisions  of  this  Act,  down 
to  the  20th  and  22d  Sections,  are  there  suddenly  to  lose  their  separatt* 
identities,  and  to  be  fused  into  one,  under  the  general  expression,  *'  the 
railroad." 

The  20th  Section  exempts  '^  the  capital  stock  of  the  Company  and  the 
said  railroad,  with  all  it«  continuations,  works,  fixturea,  etc.,"  from 
taxation  during  twenty-six  yeara,  *'  provided  said  raUroad  be  completed 
and  go  into  operation." 

The  proviso  seems  to  remove  all  doubt  as  to  the  railroad  referred  to. 
Bear  in  mind,  there  were  Ueo  railroads,  unequivocaUy  distinct  as  to  the 
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terms  witliiD  which  they  were  to  be  completed.  The  first  was  then 
luider  active  construction,  and  within  ten  months  of  completion.  The 
otlier  was  the  railroad  provided  for  in  the  Act,  to  be  built  under  and  in 
accordance  with  the  Act,  to  be  completed  within  tlie  term  fixed  therein, 
and  the  construction  of  which  was,  no  doubt,  the  prime  consideration 
of  the  exemption.  Can  it  be  doubted  that  this  was  the  railroad  whose 
completion  and  going  into  operation  were  referred  to  in  the  proviso, 
and  consequently  the  only  railroad  referred  to  in  the  Section  Y  It 
strains  construction  beyond  all  reasonable  limits  to  obliterate  the  per- 
fect distinctnesfl  established  by  the  prior  provisions  of  this  Act,  and  of 
the  Act  of  1933,  between  these  two  roads  with  reference  to  their  respec- 
tive completion,  or  to  hold  that  when  the  Statute  here  says,  **  provided 
said  railroad  be  completed,'^  it  means  ^^  provided  both  said  railroads  be 
completed.^  Although  never  a  step  was  taken  towardu  the  building  of 
the  road  from  CarroUton  to  Bayou  Sara,  it  is  nevertheless  the  fact  that 
the  railroad  between  Xew  Orleans  and  CarroUton  was  actually  com- 
pleted and  went  into  operation,  and  was  and  remained  a  completed  and 
operated  railroad.  But  it  was  not  the  railroad  contemplated  in  the 
jfroriao.  We  are  satisfied  that  proviso  referred  to  oncy  and  not  to  both 
of  said  roads,  and  that  the  one  so  referred  to,  was  unquestionably  the 
road  firom  Carrolltoj  to  Bayou  Sara. 

It  may  here  be  said  that  the  word  ^^  eonUnuationSy''^  used  in  the 
Section,  evidently  refers  to  the  various  hranchea  of  the  road  authorised 
in  the  Act.  This  construction  is  inevitable.  If  those  branches  were 
not  referred  to  as  conUnuaiion$f  how  is  the  use  of  the  plural  to  be 
explained  t  If  they  were  referred  to,  the  necessities  of  our  construction 
are  folly  satisfied* 

If  any  one  will  refer  to  the  summary  of  the  iNrovisions  of  the  Act  of 
1835,  and  will  strike  from  Section  II,  heretofore  given,  the  words :  ^'  and 
constitute  a  continuation  thereof,'^  and  from  Section  12,  the  words :  '^  in 
continuation  of  said  originally  contemplated  railroad,"  and  will  then 
read  the  whole,  not  a  shadow  of  doubt  will  rest  upon  his  mind  that,  if 
the  Statute  had  omitted  these  phrases,  the  words,  '^  the  railroad,''  as 
used  in  the  20th  and  22d  Sections,  could  not  possibly  be  held  to  refer 
to  anything  except  the  rpad  to  be  constructed  under  that  Act.  Upon 
the  use  of  the  apparently  innocent  phrases  referred  to,  the  plaintiff 
really  founds  his  entire  exposition  of  the  Statute;  because,  the  like 
phrase  used  in  Section  19  of  the  Act  is  manifestly  descriptive,  and 
being  used  in  contradistinction  to  the  "  original  railroad,"  serves  to 
preserve,  instead  of  to  confound,  the  distinctness  of  the  two  roads. 

From  so  slight  a  cause,  he  deduces  the  following  prodigious  conse- 
quences : 

1.    The  abrogation  of  that  clause  of  Section  6,  of  the  Act  of  1833, 
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which  provided  an  exemption  of  the  capital  stock  from  taxation  for  five 
years,  as  the  sole  inducement  for  the  bnilding  of  the  original  road,  and 
th«  substitution,  therefor,  of  a  sweeping  exemption  of  capital  stock, 
railroad,  rolling  stock,  and  all  possible  property,  for  twenty-six  yean?, 

2.  The  abBolate  repeal  of  the  prior  portion  of  the  6th  Section  of  Act 
of  183J},  which  vested  the  road  and  everything  connected  with  it,  in  the 
Company  and  its  successors,  and  substantially  transferring  the  whole 
property  to  the  State,  subject  to  a  mere  usufruct  by  the  Company. 

3.  The  repeal  of  Section  8,  of  the  original  charter,  limiting  the  dura- 
tion of  the  charter  of  the  Company  to  fifty  years,  and  extending  the 
same  to  the  period  of  seventy -five  years. 

Surely  so  slender  a  thread  was  never  required  to  support  so  ponderous 
a  weight. 

These  deductions,  in  each  and  every  part  thereof,  encounter  the 
stubborn  opposition  of  all  recognized  canons  of  construction. 

1.  They  enlarge  an  exemption  from  taxation.  Statutes  conferring 
particular  exemptions  from  general  burthens,  which,  according  to  sound 
principles,  should  be  borne  by  all  alike,  are  to  be  regarded  with  a 
jealous  eye,  and  are  never  to  be  extended  beyond  the  limits  to  which 
the  strictest  intepretation  of  the  legislative  act  confines  it  in  the  partic- 
ular case.  Sedgwick  on  Stat.  Const.,  pp.  296-7  ;  Cooley  on  Taxation, 
p.  146. 

2.  They  impair  and  destroy  the  vested  right  of  property  in  and  to 
their  track,  works,  rolling  stock,  etc,  which,  by  the  6th  Section  of  the 
Act  of  1833,  had  been  expressly  conferred  upon  the  Company  and  iti» 
successors,  so  far  as  the  road  from  New  Orleans  to  Carrollton  is  con- 
cerned, such  divestiture  is  in  derogation  of  natural  and  private  rights, 
and  can  never  be  raised  by  implication,  or  extended  beyond  the  clear 
and  necessary  meaning  of  the  express  terms  of  the  StAtute.  1  Pott<*rV 
Dwarris,  p.  40 ;  Sedgwick  Stat.  Const,  p.  302. 

3.  They  extend,  by  implication,  the  existence  of  the  corpora ti on 
twenty -five  years  beyond  the  term  to  which  its  duration  was  expressly 
limited  in  its  charter. 

■ 

"  Grants  of  the  franchise  to  be  a  corporation,"  says  the  judicionn 
Cooley,  "  which  confer  upon  a  few  persons  what  cannot  be  sliared  by 
the  many,  and  which,  though  supposed  to  be  made  on  public  grounds, 
are,  nevertheless,  of  great  value  to  the  corporators,  and  are,  therefore, 
sought  with  avidity,  are  never  to  be  extended  by  construction  beyond 
the  plain  terms  in  which  they  are  conferred.  No  rule  is  better  settled 
than  that  charters  of  incorporation  are  to  be  strictly  construed  against 
the  corporators.  The  just  presumption  in  every  such  case  is  that  the 
State  has  granted,  in  express  terms,  all  that  it  designed  to  grant 
at  all." 
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He  quotes  witb  approval  tlie  nervous  lan^iage  of  Chief  Justice  Black, 
of  Pennsylvania : 

**  When  a  State  means  to  clothe  a  corporate  body  with  a  portion  of 
her  own  sovereignty,  and  to  disarm  herself  t.o  that  extent  of  the  power 
tliat  belongs  to  her,  it  is  so  easy  to  say  so,  that  we  will  never  believe  it 
to  be  meant  when  it  is  not  said.  In  the  construction  of  a  charter,  to  be 
in  doubt  is  to  be  resolved ;  and  every  resolution  which  springs  from 
doubt,  is  against  the  conioration."  Cooley  Const.  L.,  p.  394 ;  Pcnn.  R. 
R.  Co.  vs.  Canal  Com'rs.,  21  Penn.  St.  22. 

The  Supreme  Court  of  the  United  States,  in  terms  equally  emphatic, 
has  said : 

**  Every  reasonable  doubt  is  to  be  resolved  (adversely  to  the  corpora- 
tion). Nothing  is  to  be  taken  as  conceded  but  what  is  given  in  unmis- 
takable terms,  or  by  an  implication  equally  clear.  The  affirmative 
must  be  shown.  Silence  is  negation,  and  doubt  is  fatal  to  the  claim. 
This  doctrine  is  vital  to  the  public  welfare.  It  is  axiomatic  in  the 
jarisprudence  of  this  Court."  Fertilizing  Co.  vs.  Hyde  Park,  97  U.  S. 
p.  666. 

The  experience  of  this  people  and  the  si>irit  of  our  present  organic 
law,  do  not  encourage  us  to  modify,  or  depart  from,  these  well-settled 
principles. 

4.  They  repeal,  by  implication,  three  distinct  and  positive  provis- 
ions of  the  Act  of  1833.  which  have  been  already  indicated.  We  say  by 
im^catioHy  because  Section  23,  of  the  Act  of  18^15,  which  repeals  nil 
former  enactments,  **  so  far  as  they  may  1>e  inconsistent  with  the  i)ro- 
visions  of  the  present  Act,"  is  the  merest  surplusage,  and  means  and 
effects  nothing  which  would  not  have  been  equally  effected,  had  tlie 
elanse  been  entirely  omitted.  In  the  language  of  our  Civil  Code,  a 
repeal  is  impUedy  ^*  when  the  new  law  contains  provisions  contrary  to, 
or  irreconcilable  with  those  of  a  former  law." 

We  scarcely  know  of  any  subject  uiwn  which  Courts  are  so  unani- 
mous as  in  their  strong  disfavor  of  i^peals  by  implication. 

Tlie  principle  is,  that  "  laws  are  presumed  to  be  passed  with  delib- 
eration, and  with  full  knowlege  of  all  existing  ones  on  the  same  subject, 
and  it  is,  therefore,  but  reasonable  to  conclude,  that  the  legislature, 
in  imssing  a  Statute,  did  not  intend  to  abrogate  any  prior  law  relating 
to  the  same  subject  matter,  unless  the  repugnancy  between  the  two  18 
irreconcilable."    Sedgwick  Stat,  Const,  pp.  106,98. 

If  possible  to  reconcile  the  Acts  by  any  fair  or  reasonable  construc- 
tion, it  must  be  done.  1  Black,  459;  11  Wall.  356,  6!^ ;  41  Mo.  16  -y  37 
Geo.  397 ;  44  111.  198. 

The  rule  applicable  here  is,  that  the  general  terms  of  a  subsequent 
Statute,  '<  shall  not  be  considered  as  effecting  the  mere  particular  or  posi- 
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tive  previous  provtsione,  anleeH  it  is  absolntel.v  iiweMarj-  to  gi 
lattor  Act  auch  couatvuctioii,  i»  onler  that  its  leunlg  ahall  ha 
meaning  at  all."    Sedgwick,  p.  WU. 

In  the  present  uHae,  we  liave  aliown  that  the  geuenil  words  u 
Sections  30  and  22  of  the  Act  of  1835,  way  readily,  and  evei 
uiat«riaU.v,  bear  a  lueauing,  which  leaves  iu  fiiJI  force  the  "  pni 
and  poeitive  pre^-ione  provisioitB,"  uf  the  Act  of  1833.  Even 
meaning  were  less  uatni-al  and  probahle,  how  slionid  we 
adopting  it  T 

See,  on  this  subject,  tlie  nnineroua  cases  quoted  iu  Henneu, 
III.  (n.) 

S.    Our  Civil  Code,  Art.  17,  provides : 

"Laws  in  pari  iiM(«rin,orHpon  the  same  snlqect  matter,  nmst 
Btnied  with  a  reference  to  each  other.  Wtiat  is  clear  in  one  t 
may  l>e  called  in  aid  to  explain  what  is  donbtfiil  in  another." 

"  Wliat  is  doubtful "  in  the  instant  case,  is  whether  the  t«ni 
railn)ad,"  as  used  in  the  20th  and  OSd  Sections  of  the  Act  of  189 
only  to  the  road  anthoriKed  by,  and  to  lie  constructed  under  tl 
or  embraces  also  the  road  from  New  Orleans  to  Carrollton,  'ftil 
vided  fur  by  the  prior  Act  of  1633.  Referring  to  the  last  nam 
we  find  clear  and  nuumbiguons  pro\-isionB  fixing  the  itatni 
original  rond  as  to  exemption  from  taxation,  as  to  the  proprielar. 
of  the  Company  therein,  and  as  to  the  term  for  which  the  ri} 
given  to  o]>emte  the  same.  These  provision  a  exhausted  those  s 
so  far  as  the  original  road  wa«  concerned,  and  furtlier  leg 
thereon  was  not  uecesaary  nor  appropriate,  unless  nnequ' 
designed  to  niter  the  »tfitvg  thus  fixed.  On  the  other  hand, 
natnial  to  exiiect  that,  in  iiuthoriEing  the  construction  of  a  n 
additional  road,  provisions  on  these  subjects,  with  reference 
road,  would  he  jnade.  Aided  by  "  wlint  is  clear  "  in  the  Act 
we  "  explain  what  ii  doubtful "  iu  the  Act  of  1835,  and  reach  i 
elusion  tliat  Sections  20  and  S3  refer  to  "  the  railroad  "  aathoi 
that  Act. 

Reverting  now  to  the  expressions  establishing  the  new  Tt\ 
"  continuation  "  of  the  original  road,  and  which,  as  we  liare  sai 
the  root  of  plaintiff's  exposition  of  the  Statute,  we  are  of  opin; 
they  are  not  entitled  fo  the  weight  which  has  been  given  thei 
they  been  omitted,  the  fact  would  have  remained  tlie  same. ' 
new  road,  if  built,  would  necessarily  have  l)een  a  «»«(itt«aft'o 
old.  It  was  this  purely  conditional  fact  which  was  preaeul 
legislative  mind  when  it  used  these  natural  expresaions.  Tl 
not  significant  of  an  immediate  and  unconditional  consolidatio 
two  enterpriaee  into  one,  in  sncb  sense  as  to  absorb  the  ide 
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to  coDBtttut^,  at  oiie«,  ii  single  "  vailroHd"  from  New  OrleBin 
San»,  iiiul  thus  to  support  an  inference  tliat  the  words,  "  tin 

n'lien  mbmI  withont  qiinlifi cation,  could  be  held  Ut  refer  U 
insolitlated  unit.  It  is  apparent  that  the  Statute  nowhen 
luch  A  niiifled  roai),  but,  on  the  contrary,  continually  refers  t' 

authorized  by  dilferent  Acts,  subject  to  ditferent  regulation 
itiuna,  to  lie  romplet«d  at  different  tei'niB.  We,  therefore 
y  infer,  that  when  tht  Statute  usee  the  t«rni,  "  the  railroad, 
(pilar,  it  Hlludes  to  one  of  said  roads  and  not  to  both  of  them 
ouiponud  rooil  inclnding  both,  for  tlie  e*i8t«nce  of  which  idei 
^gialaCive  mind,  the  prior  legialative  expressions  afford  m 

lere  to  the  aonud  principle  that  abstract  rules  of  conatructioi 
'  be  allowed  to  defeat  the  real  intent  of  the  law-giver,  the  dts 

which  ia,  after  all,  the  cardinal  purpose  of  all  conntructiou 
I, an  in  the  instant  cose,  the  obscurity  of  the  legislative  expren 
ch  as  to  leave  a  real,  enbstautial  doubt  as  to  the  true  nieaniug 
B  are  legitimately  invoked  to  solve  that  doubt,  and  partica 
B  which  are  founded  on  considerations  of  public  policy,  as  i 
ffilh  those  which  we  ha^'e  here  referred  to. 
is,  perhaps,  no  subject  upon  which  human  minds,  equall; 
it  and  candid,  are  capable  of  so  wide  and  irreconcilable  differ 
opinion  ob  in  the  construction  of  really  ambiguous  writings 
Statutes  or  controctA,  especially  when  lengthy  antl  compli 
'his  is  illustrated  by  the  unmeasured,  aud  doubtless  siu 
Idence,  with  which  either  party  in  this  case,  asserts  thi 
correctness  of  his  own  view  and  the  entire  ahsunlity  of  hi 
r's ;  and,  still  more,  by  the  fact  tliat  we  have  ren^ihed  iv  conch) 
!tly  apposed  to  that  enforced  by  the  very  able  opinion  of  th' 

die  Court  a  qua.  These  differences  only  serve  to  establisli 
vntroveray,  that  tlie  ijuestion  tt  doubtful;  and,  this  conceded 
of  couBtruction,  here  invoked,  solve  and  settle  it. 
not  profess,  in  this  opinion,  to  have  speciHcally  answered  al 
Its  arguineuts  advanced,  in  support  of  their  theory,  by  coiinse 
iff  and  the  State,  but  they  have  been  attentively  considere*! 
Btly  weighed. 

unable  to  attach  any  force  whatever  to  the  alleged  conteui 
B  couBtruction  placed  upon  these  legislative  acts  by  the  plain 
nition,  in  support  of  which  certain  fragmentary  portions  of  it 
I  records %ave  been  introduced  in  evidence, 
d  be  strange,  indeed,  if  the  extent  of  the  franchises,  privilege 
nrthens  imposed  or  conferred  upon  a  corporation  were  to  b 
1,  not  by  the  terms  of  the  legislative  act,  but  by  the  claim 
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which  the  corpovatiou  might  choose  to  set  up  thereunder.  So  inr  as  the 
direct  privileges  are  ooucerued,  the  ab»urdity  of  the  proposition  is  self- 
evident ;  and  so  far  as  the  burthen  is  concerned,  when  that  is  nitide  the 
basis  for  a  claim  of  incidental  privileges  outweighing  itself  in  value, 
the  absurdity  is  hardly  less  apparent.  But  for  these  incidenlal  advan* 
tages,  it  is  not  likely  that  these  so-called  contemporaneous  oonstme- 
tions  would  ever  have  emerged  fh>m  the  dusty  ai'chives  of  i^e  corpo- 
tlon ;  and  if  th&y  had,  they  are  not  of  a  character  to  operate  even  as 
estoppels  against  the  Company.  But  such  constructions  are  of  bo  weight 
in  the  interpretation  of  contracts,  unless  they  are  mutual,  that  is, 
made  by  both  pai*ties  or  by  one  with  the  express  or  implied  assent  of 
the  other.    C.  C.  1956. 

We  iind  no  subsequent  legislative  action  of  the  State,  whieh,  in  our 
judgment,  asserts,  or,  in  any  manner,  assents  to,  the  construction  now 
contended  for.  An  attentive  examination  of  the  subsequent  legislative 
acts  refen'ed  to  by  counsel,  convinoes  us  so  clearly  that  they  do  not 
have  the  effect  contended  for,  that  we  deem  more  jNirtlcular  discussion 
of  them  su]>erfluous ;  and  only  advert  to  them  because  they  seem  to  be 
seriously  insisted  on  by  oonnseh 

The  7th  Section  of  the  Act  of  1842,  applies  to  all  banks  which  have 
constructed  any  public  work,  whether  the  work  so  constructed  is  to 
revert  to  the  State  or  not,  and,  therefore,  neither  the  Act  itself,  nor  the 
acceptance  of  its  provisions  by  the  Company,  have  any  effect  in  deter- 
mining to  which  category  this  corporation  belonged. 

The  Act  of  1867  simply  authorizes  the  corporation,  with  the  consent 
of  its  stockholders,  to  consolidate  their  interests  with  those  of  ^  certain 
parties,  lessees  of  said  road,"  and  to  scale  the  existing  stock,  and  to 
^'  issue  such  additional  stock  as  may  represent  the  value  of  the  improve^- 
ments  placed  on  said  railroad  by  said  lessees.^' 

The  Act  was  passed  sixteen  years  before  the  expimtion  of  the  clmrter. 
Nothing  therein  indicates  that  the  legislature  knew,  or  concerned  itself 
about  the  term  for  whicli  the  lease  had  been  granted,  nor  was  it  a  mat-ter 
about  which  the  legislature  had  any  need  to  concern  itself.  To  dednce 
therefrom  a  ratification  of  the  Company's  assumed  right  to  lease  the 
road  beyond  the  term  of  its  charter,  would  be  the  very  lunacy  of 
judicial  law-making. 

Of  one  thing  we  are  assured,  that  the  plaintifT  Company  has  no  right 
to  consider  itself  aggrieved  by  our  decision.  The  privileges  claimeil 
by  it  are  mere  incidents  of  a  burthen  said  to  have  been  imposed.  The? 
are  not  claimed  as  independent  rights,  but  merely  as  neeMMry  to 
enable  it  to  discharge  an  onerous  duty.  Relieved,  as  she  now  is,  of 
this  duty,  every  claim  of  incidental  right  vanishes. 

So  far  as  the  State  is  concerned,  it  is  not  believed  that  she  conM 
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degire,  in  order  to  seenre  m  ]>altry  pecuniary  benefit,  to  interfere  with 
f liose  plenary  powers  of  administration  and'  dominion  over  lier  pnblic 
Htreets,  which  she  has  conferred  with  so  liberal  hand  upon  the  City  of 
New  Orleans.  It  has  been  within  her  power,  to  establish  railroads  upon 
tlie  streets  of  the  City,  and  to  exact  compensation  therefor,  regardless 
of  the  wish  or  the  will  of  the  City,  and  if  she  had  desired  to  receive 
fiecuuiary  benefit  at  the  expense  of  her  favored  creatures,  she  might 
iiave  filled  her  coffers  by  such  means. 

This  has  never  been  her  policy ;  and,  in  these  very  Acts,  she  was 
careful  to  subject  the  right  of  this  corporation  to  enter  the  municipal 
limits,  enthrely  to  the  consent  of  the  City.  Those  limits  now  embrace 
the  entire  railroad  of  this  Company,  and  we  are  satisfied  the  State 
would  not  desire  that  this  road  should  lie  operated  within  them,  in 
defiance  of  the  will  of  the  City,  unless  in  execution  of  a  clear  and  valid 
contract  ri|^t  so  to  do. 

In  conclusion,  we  would  say  that,  had  we  adopted  plaintiff's  con- 
0tmction  of  the  22d  Section  of  the  Act  of  18^,  as  to  the  more  extended 
meaning  of  the  word  ^' railroad,'*  we  should  still  have  found  it  rm])os- 
sible  to  deduce  therefrom,  an  extension  of  the  corporate  existence,  for 
any  purpose  whatever,  beyond  the  term  eipresssly  limited  in  tiie 
charter. 

In  the  Act  of  18^,  incorporating  the  Atchnfzihiya  Railnmd  6l  Rank- 
ing Company,  we  find  two  Sections,  one  limiting  the  duration  of  the 
corporation  to  50  years,  and  the  other  providing  '<  that  at  the  expira- 
tion of  75  years"  from  the  end  of  the  charter,  "  tlie  property  of  said 
railroad,  etc.,  shaH  be  vested  in  the  Btate.^ 

The  inclusion  of  these  two  pmvisions  in  tlie  same  Statute,  negatives 
tl.e  idea  that  the  legislatni*e  of  that  year  considered  them  inconsistent, 
and,  therefore,  rebuts  the  inference  that  the  22d  Section  of  the  Act  of 
183.3,  was  intended  to  rei>eal  the  limitation  of  plaintifi^s  corporate  exis- 
tence in  the  Act  of  1833.  If,  then,  they  co-exist,  how  are  they  to  be 
reconciled f  The  argument  in  favor  of  corporate  life  is  this:  that  the 
8tate,  having  stipulated  a  reversion  to  herself  in  1908,  it  would  be 
absurd  to  suppose  that  the  right  of  the  corporation  to  operate  the 
road  should  cease  in  1883,  because  that  would  render  the  reversion 
utterly  valueless. 

But  this  absurdity  vanishes,  tlie  moment  it  is  considered  that  the 
8tate,  as  the  sovereign,  held,  in  its  own  hands,  the  power,  at  any 
time,  to  extend,  at  will,  the  corporate  existence. 

The  State  was  not  willing  to  accept  the  reversion  as  a  consideration 
for  an  immediate  extension  of  the  charter,  but  reserved  to  herself  the 
right  of  determining  that  question  in  the  future,  according  to  her 
interests. 
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The  Compan}'  was  willing  to  grant  the  revereion,  without  an  imme- 
diate extension  of  charter,  in  the  hope  and  expectation  that  the  resulting 
interest  of  the  State  would  be  a  sufficient  inducement  for  the  granting 
of  such  extension  tliereafter. 

Thus,  the  two  provisions  are  perfectly  reconciled. 

The  State  has  never  seen  fit  to  grant  such  extension. 

We  have  carefully  considered  Section  7  of  the  Act  of  1842,  and  are 
satisfied  it  only  relieved  pro  tanto  from  the  forfeiture  of  charter  previ- 
ously incurred,  and  was  only  intended  to  continue  the  corporate  exis- 
tence during  the  period  originally  fixed  in  the  charter. 

The  contrary  interpretation  contended  for  encounters  all  the  diffi- 
culties which  lie  in  the  way  of  every  corporation  which  seeks  to  claim 
an  extension  of  corporate  life  from  mere  doubtftil  legislative  expres- 
sions. Such  pretensions  cannot  be  thus  supported  ',  but  only  by  proof 
so  clear,  *^  that  the  probation  bear  no  hinge  or  loop  to  hang  a  doubt 
on." 

From  this  denial  of  corporate  continuance  would  follow  other  comse- 
quences  fatal  to  the  obscure  claims  urged  in  behalf  of  the  corporators. 

The  original  consent  of  the  City  of  New  Orleans,  that  ttiis  road 
might  enter  her  limits,  was  given  in  1833,  at  a  time  when  there 
was  no  question  that  the  duration  of  the  plaintiff's  charter  extended 
only  to  1883,  and  on  familiar  principles,  only  operated  during  the  life  of 
the  corporation. 

Subsequent  assents  are  specially  limited  to  the  terms  of  the  charter. 
As  the  legislative  authority  to  construct  the  road  within  the  City 
limits  was  entirely  contingent  upon  the  City's  consent,  it  follows  that 
all  rigljt  to  operate  it,  on  behalf  of  any  person,  or  for  any  purpose, 
expired  with  the  charter,  so  far  as  the  original  City  limits  below 
Felicity  Road  are  concerned. 

The  record  furnishes  us  no  evidence  as  to  the  consents  given  by  any 
other  municipal  corporation  existing  on  the  route,  which  were  equally 
required  by  law,  and  would  be  subject  to  the  same  limitation. 

As  to  the  expropriation  of  pnvate  lands,  we  are  not  advised  of  the 
terms  and  extent  thereof.  But  we  find  in  the  record  a  voluntary  cession 
by  numerous  proprietors  of  the  riglit  of  way,  passed  in  1833,  which 
limits  the  right  ceded  to  the  term  of  the  charter,  and  provides  that,  if 
not  extended,  at  the  tenuinatiou  thereof,  the  property  ceded  should 
become  a  public  highway.  As  to  this  part  of  the  route,  the  Company's 
right  of  way  would  clearly  expire  with  its  charter,  and  it  would  then 
become  a  public  highway,  now  a  street  of  the  City  of  New  Orleans, 
unincumbered  by  any  adverse  rights  of  the  Company  or  its  corporators. 

Whether  other  portions  of  the  route  expropriated  under  the  Act  of 
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ir^'Jiif  or  used  by  t!ie  conHeut  of  municipal  corporations  given  under 
tiint  Act,  would  occupy  a  different  position,  we  cannot  now  say,  but, 
under  no  circumstances,  could  the  corporators,  after  tlie  expiration  of 
the  charter,  have  any  right  of  way  except  over  fragmeutaiy  portions 
of  the  route. 

In  a  controversy  involving  the  interests,  and  in  its  solation,  disap- 
INiiuting  the  hopes  of  so  many  persons,  we  have  felt  justified  in  going 
lieyond  the  points  necessary,  under  our  view,  to  the  decision,  in  order 
to  show  that,  under  no  possible  Uieory  that  we  could  adopt,  could  the 
rights  asaerted  in  their  favor  be  sustained. 

All  the  resources  of  legal  acumen^  powers  of  discrimination,  ingen- 
ious hermeneutios  and  varied  learning  have  been  exhausted  in  the 
attempt  to  maintain  their  claims. 

The  stubborn  fact  remains  that  they  have  no  foundation  except  in 
implications,  more  or  less  violent,  from  obscure  and  equivocal  legisla- 
tive expressions,  which  have  doubtless  come  from  interested  assump- 
tion of  a  given  meaning,  to  possess  a  cleaiiiess  of  import  to  the  parties 
concerned,  that  does  not  and  cannot  be  felt  by  the  impartial  judi- 
cial mind.  Not  a  single  direct,  positive,  unambiguous  grant  of  tiie 
IHiwer  to  operate  this  road  beyond  the  limit  of  its  originnl  charter,  has 
l>een,  or  can  be  quoted  from  any  legislative  act. 

Charters  and  other  Acts  conferring  powers  and  privileges  upon  cor- 
IKirations,  though  ostensibly  mere  ordiuaiy  act<«  of  legislation,  are 
usually  prepared  by  the  parties  interested,  and  by  tlieni  submitted  for 
legislative  approval.  This  is  one,  anuiug  luauy  reasons,  why  they  are 
always  so  strictly  construed.     Pierce  on  Railroads,  p.  491. 

Tliey  are  assumed  to  have  been  prepared  with  care  and  forethought, 
and  to  embody  clearly  all  the  rights  and  pnvileges  which  it  was 
supposed  the  legislature  would  have  l>een  willing  to  grant.  To  permit 
such  privileges  to  be  cloaked  and  covered  up  under  ambiguous  and 
equivocal  expressions,  not  distinctly  presenting  the  subject  of  their 
extent  and  propriety  to  the  legislative  mind,  would  be  to  expose  the 
legislature  to  deception,  and  to  enable  parties,  by  artful  duplicity  of 
language,  to  claim  and  enjoy  privileges  which,  it  may  be,  the  law- 
making power  did  not  intend  to  grant,  and  would  have  refused,  had 
they  l)een  directly  and  clearly  asked. 

Against  the  possibility  of  the  success  of  such  devices,  the  judiciary 
sets  its  face  like  flint. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  plaintiff's 
demand  be  rejected,  and  the  injunction  dissolved,  and  the  intervention 
of  the  State  dismissed,  at  their  proper  cost  in  both  Courts. 
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VentivMvs  Brown  etalii. 


Ok  Application  for  a  Rehearing. 

Todd,  J.  Cotnplaiut  is  made  that  in  our  opinion  we  went  beyow! 
the  issues  presented  in  the  case  in  our  comments  upon  what  the  righti> 
of  the  stockholders,  as  joint  owners  of  the  property,  would  be  as  againrt 
the  City,  in  case  the  charter  expires  in  1883,  and  there  is  no  reversion 
to  the  State  in  1906. 

Had  we  not  supposed  that  the  ground  upon  which  the  case  waft 
decided,  destroyed  all  pretensions  to  the  right  of  way  beyond  1883,  we 
should  not  have  indulged  in  those  comments.  What  was  said  wai» 
intended  to  assuage  dissatisfaction  with  the  solution  of  the  fundamental 
question  decided,  by  showing  that  even  had  we  been  able  to  concur 
with  plaintiff's  view  on  that  point,  our  decision  on  other  grounds  must 
have  been  the  same. 

As  a  matter  of  course,  that  position  of  the  opinion  decides  nothing, 
and  may  be  considered  as  not  altered,  in  so  for  as  affecting  any  righti> 
of  the  stockholders  which  may  be  hereafter  urged. 

The  argument  for  rehearing,  able  and  skilful  though  it  was,  has  not 
changed  our  firm  connction  as  to  the  correctness  of  our  former  decree. 

Rehearing  refused. 
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No.  7812. 

Julia  A.  Ventress,  Individually  and  as  Dative  Testamentart 
Executrix,  vs.  Isaac  D.  Brown  et  als.,  Heirs  of  James  N. 
Brown. 

An  agreement  between  the  heirs,  that  one  of  them  will  buy  at  the  partition  sale,  for  a  oertaio 

price,  some  of  the  Joint  property,  is  legitimate  and  binding,  and  if  the  sidd  property  is  ad. 

jndioated  for  less  than  the  stlpnlated  price  to  the  heir  who  agreed  to  boy  it,  he  Is  liable 

for  the  difference. 
The  value  of  slaves  donated  in  1859  by  a  father  to  his  daughter  as  atanoement  d'hoirie,  (bis 

succession  being  opened  later  in  the  same  year,)  must  be  collated  notwithstanding  tbe 

abolishment  of  alavery.    The  case  Is  governed  by  the  Code  iff  16S5,  not  of  1870. 
An  infotmal  and  invalid  donation  may  be  conflnned  and  ratified  by  the  heirs  of  the  donor,  aoil 

this  ratification  needs  not  be  by  exprtss  act,  but  may  be  shown  to  result  from  the  general 

conduct  of  the  heirs.    C.  C.  '2274. 
A  special  legatee  is  entitled  to  the  interest,  without  proof  of  his  having  demanded  payment. 

when  the  executor  has  himself  asked  for  and  obtained  an  order  of  Conrt  to  sell  property 

of  the  estate  for  the  purpose  of  paying  snob  legacy. 


A 


PPEAL  from  the  Parish  Court  of  the  Pnrirfi  of  Iberville.    Cole,  J. 


Barratc  <&  Pope,  for  Plaintiff  and  Appellee  : 

1.    An  executor  may  Join  an  heir  in  demanding  a  partition  to  show,  by  admissions,  the  right 
of  the  heirs  to  take  seizin  of  the  estate. 
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9.  A  Jadipnent  rendered  in  fkvor  of  a  encoeaekm  while  sBine  is  represented  by  an  ezecator, 
ie  r§$  adjudieata  against  and  in  taxm  of  the  heirs  to  the  same  extent  as  it  is  in  favor  or 
against  tiie  snocession  And  all  claims  and  demands  included  in  said  suit,  become  res 
aifudicata  as  determined  therein.  97  An.  50  ;  its  An.  898 :  17  La.  96,  Xrwin's  Heirs  vs. 
Bissau's  Heirs. 

2.  An  execQtm-  oontinoes  to  represent  the  soooession  in  sqMs  oommenced  by  or  against  him 
during  his  term.    C.  C.  1672,  (1665) ;  16  La.  344 ;  10  La.  435. 

4.  Where  a  testator  directs  his  ezecntors  to  make  divisions  of  certain  fands  at  certain  times 
and  to  deliver  to  the  nuvior  heirs  their  share,  and  invest  the  shares  of  the  minors  for  thei'r 
aoeovat,  and  at  their  mi^lority  to  deUver  same  to  said  minors,  the  tittle  of  the  minors  vest 
at  the  moment  of  the  division,  and  any  aconmnlatkHi  or  loss  of  said  ftinds  is  that 
of  said  minors.    S9  An.  233. 

5.  An  heir  cannot  be  required  to  collate  what  he  has  never  received,  especially  when  it 
qrpears  the  fands  perished  in  the  hands  of  testamentary  executors  nnder  snch  circom- 
stances  as  to  ezcase  them. 

6.  Interest  is  due  on  a  special  legacy  by  the  estate  of  the  testator  only  ttem  the  date  of  the 

Judicial  demand  ftr  same.    If  no  demand  is  made,  no  interest  is  due. 
(a)    If  interest  is  allowed,  it  must  be  calculated  on  both  sides  of  the  account. 
(fr>    In  aettling  aeeoants  between  heirs  in  a  partition,  one  cannot  be  estopped  unless  all 
an.    C.  C.  1096)  (1610>  1631,  <lfl94>;  t4  An.  196 ;  17  La.  319. 

7.  Immovable  property,  including  slaves,  given  to  one  of  the  children,  that  has  been 
destroyed  by  an  accident  without  his  fiiult,  is  not  snl^ect  to  collation  at  all. 

&  A  donation,  under  private  signature,  of  slaves  to  a  married  woman,  never  accepted  by 
her,  nor  possession  deUversd  to  her,  is  nalL  Ko  ads  of  the  hnaband  alone  can  bind  the 
wilb  to  accept  said  donation.  A  donation  bad  lor  form,  if  it  can  be  ratified  at  all,  must  be 
ratified  by  all  parties  interested.    Minors  cannot  ratify. 

9.  A  party  may  correct  an  erroineons  judicial  admission  as  to  all  parties  except  as  against 
those  who  have  acted  on  said  admission. 

8.  MathewSy  for  Mrg.  Feltns,  Defentiant  and  Appellant. 

A.  dt  E,  B.  Talboty  for  Isaac  D.  Brown,  Defendant  and  Appellant. 

Henry  Dewta,  on  aame  side : 

Am  administrator  cannot  provolie  the  partttfcm  of  a  Sncoesaion  by  Lidtatlon.    98  An.  310. 
A  judgment  rendered  in  fevor  of  a  Saccession  against  a  delaulting  executor  Ibr  the  balance 

remaining  in  his  hands,  after  paying  various  sums  to  the  heirs,  cannot  constitute  ret 

aijudieata  between  the  hein  tkewudves^  as  to  the  sums  they  have  received  and  should  col- 
late, eapeelally  when  fhay  were  not  parties  to  the  suit. 
A  District  Court  has  no  Juriadicticni  rafione  nuUeria  to  pronounce  upon  the  collations  to  be 

made  by  the  heirs  of  a  Snccessiun  among  themselves. 
The  testator  may  validly  order  in  his  will  that  the  portions  of  the  minor  l^^atees  shall  be 

Invested  by  the  executors  and  paid  over  by  them  to  the  minors  at  their  mi^rity.     29 

As-  tM}  31  An.  197. 
Ab  executor,  who  is  at  the  same  time  the  tutor  of  a  minor  heir,  cannot  make  valid  payments 

to  himself  as  tutor.     6La.407;  24U>k596;   10An.800{  13An.  18i  31An.994;  4  How. 

513;  iHaeon,  345. 
Slaves  given  to  bts  hefrs  by  a  person  whose  Succession  was  opened  in  1850,  should  be  collated, 

uader  the  provlslona  of  the  Code  of  1895.     That  Code  and  not  that  of  1870  shonM  govern, 

because  the  right*  of  the  parties  attached  In  1850. 
A  donation,  null'  for  want  of  legal  form,  may  be  ratified  by  the  heirs  of  the  donor.  6  Bob.  331  { 

3  An.  599;  C.  C.  Art.  8974. 

Wm,  B.  JRobertaan,  for  Intervenor. 
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The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  an  action  of  partition,  tlie  parties  to  which  are  the 
heirs  of  James  N.  Brown,  who  died  in  the  Parish  of  Iberville  on  the 
27th  of  September,  1859.  The  defendants  are  appellants  from  a  judg- 
ment of  the  late  Parish  Court  of  said  parish,  ordering  a  sale  of  the 
proi)erty  of  the  succession,  to  effect  a  partition  and  fixing  the  amounts 
to  be  collated  by  the  several  heirs. 

The  leading  facta  connected  with  this  controversy,  of  which  mention 
need  be  made,  are  substantially  as  follows  : 

Tlie  deceased  left  at  his  death  a  large  estat-e,  and  six  children,  four 
of  whom  were  minors.  Two  of  the  minor  heirs  died  shortly  after  their 
father.  Of  tlie  remaining  minors,  one  Mary  E.  Brown  (now  Mrs. 
Feltus,)  became  of  age  sometime  in  1862,  and  the  other,  Isaac  D. 
Brown,  in  1869. 

The  deceased  left  at  his  death  a  last  will  and  testament,  dated  on  the 
30th  of  June,  1859,  from  which  we  extract  the  following,  as  pertinent  to 
this  suit : 

^'  I  will,  that  after  the  sugar  and  molasses,  etc.,  has  been  sold,  that  is 
DOW  on  the  place,  that,  with  the  ready  money  now  on  hand  be  divided 
in  six  equal  i>ortions,  the  mto^i^B  to  at  once  take  possession  of  their 
portions.  At  the  maturity,  or  in  other  words,  as  each  minor  becomes 
of  age,  they  are  to  receive  from  the  administrators  of  my  estate,  flftj 
tiiousand  dollars  in  cash  each,  together  with  that  portion  of  the  rev- 
enues with  their  proceeds  that  may  accumulate  from  year  to  year,  so 
as  to  make  what  my  six  children  receive  from  me  precisely  equal. 

^^  At  each  sale  of  the  crop,  after  paying  the  current  expenses  of  both 
plantations,  the  net  revenue  of  the  minors'  portion,  as  well  as  their 
portion  of  my  estate,  I  have  directed  to  be  sold  and  to  be  invested  by 
my  administrators  in  good  acceptances  or  bills  receivable  for  their 
account,  as  the  ma^joi-s  will,  of  course,  be  present  and  reeeive 
for  themselvesJ' 

John  M.  Brown,  the  oldest  son  of  the  deceased,  and  Gilbert  S. 
Hawkins,  of  New  Orleans,  were  appointed  executors  of  the  estate,  and 
qualified  as  such.  They  both  died  in  1864,  without  rendering  an 
account  of  their  administration. 

John  M.  Brown  also  became  dative  tutor  to  the  minors  Mary  £.  and 
Isaac  D.  Brown,  and  upon  liis  death,  the  plaintiff's  husband,  (Jaa.  N. 
Ventress)  she  being  one  of  the  m^jor  heirs  at  the  death  of  tJie  deceased, 
was  appoint-ed  tutor  to  Isaac  D.,  the  other  minor  (Mary  £.)  having,  in 
the  meantime,  attained  her  majority  and  married. 

Ventress  also,  on  the  death  of  the  executors  named  in  the  will,  be- 
came executor  of  the  estate  of  Jas.  N.  Brown,  and  renmined  executor 
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till  removed  from  office  by  a  jodgment  of  the  Parish  Court ;  and  in 
September,  1872,  the  plaintiff  was  appointed  executrix  of  the  estate. 

The  property  of  the  succession  of  James  N.  Brown,  deceased,  con- 
sisted mainly  of  two  plantations,  ^<  Oakland,"  situated  in  the  Parish  of 
Plaquemines,  and  "  Manchac,"  in  the  Parish  of  Iberville.  The  former 
was  sold  to  pay  the  legacy  of  Mrs.  Feltus,  on  the  7th  of  August,  1867, 
and  porcbased  by  her  at  the  judicial  sale  for  870,000.  She  retained  of 
the  price  $62,500  on  account  of  the  principal  and  interest  of  her  legacy, 
and  gave  her  note  for  the  balance,  $7,500. 

The  Mancliac  Plantation  was  subsequently  sold  to  discharge  the 
legacy  of  Isaac  D.  Brown,  and  was  bought  by  him  for  $71,644.16f,  on 
which  amount,  it  is  conceded,  that  he  was  entitled  to  credits,  for  pay- 
ment made  at  time  of  sale,  and  certain  charges  against  the  property 
settled  by  him,  to  the  extent  of  $9,187.58,  leaving  a  balance  received 
by  him,  in  the  property  thus  purchased,  amounting  to  $62,456.58f . 

These  plantations  comprised  as  stated,  the  main  property  of  the  suc- 
cession. The  suit  is  for  the  partition  of  the  residue.  The  contention 
relates  t-o  the  question  of  collations  between  the  several  heirs,  and  is 
caused,  to  a  great  extent,  by  the  losses  resulting  from  the  war  which 
prevailed  during  several  years  of  the  administration  of  the  succession, 
and  the  confusion  arising  from  the  destruction  by  fire  of  the  books  of 
Hawkins  &  Norwood,  the  merchants  to  whom  were  consigned  the  crops 
from  the  plantations,  and  by  whom  the  distribution  of  the  proceeds  of 
the  erops  sold  was  made  among  the  heirs,  Hawkins,  one  of  the  firm, 
being  an  executor  of  the  estate. 

The  condition  of  things  resulting  from  tliese  causes  gave  rise  to  a 
great  deal  of  litigation  touching  tlie  affaira  of  the  succession,  and  the 
respective  claims  of  the  heirs,  the  proceedings  relating  to  which  liave 
come  up  with  the  recoMl  in  thits  case,  and  have  swelled  it  to  more  than 
a  tliousaiid  pages.  Some  of  these  proceedings  we  will  have  occasiou 
to  n^fer  to  hereafter; 

We  have  diligently  and  with  great  care  and  patience  examined  this 
voluminoils  i^cord,  and  have  thoroughly  considered  every  question 
connected  with  the  issues  in  the  case,  and  shall  content  ourselves  with 
simply  announcing  our  conclusions  where  they  concur  with  those 
reached  by  the  Judge  of  the  lower  court.,  and  confine  our  discussion  to 
those  points  wherein  we  have  arrived  at  a  different  conclusion  from 
him  ;  and  give  our  reasons  briefly  for  the  changes  we  feel  constrained 
to  make  in  his  judgiuent. 

Bo  umuy  are  the  questions  arising  from  proceedings  connected 
with  the  administration  of  an  immense  estate,  protracted  for  nearly 
twenty  years,  and  a  pait  of  tJiat  time  marked  with  the  irregularities^ 
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embarrassments  and  confusion  growing  out  of  a  state  of  war,  that  any 
other  course  than  this  would  be  impracticable. 

1.  Before,  however,  entering  upon  a  consideration  of  the  merits  of 
the  case,  which,  as  stated,  relate  exclusively  to  tiie  matter  of  oollatlons 
by  the  heirs,  there  are  certain  preliminary  questions  suggested  by  the 
exceptions  in  the  record  to  be  disposed  of. 

The  first  is  that  raised  by  the  exception  deh34ng  the  right  of  an  ex- 
ecutrix to  provoke  a  partition  of  an  estate. 

Inasmuch  ns  the  plaintiff  sues  for  this  partition  in  both  oapacides,  aa 
executrix  and  heir,  and  all  the  defendants  in  their  answers  have  joined 
in  the  prayer  for  a  partition,  it  beeomes  unnecessary  to  decide  the  point 
raised  as  to  the  right  or  power  of  an  executrix,  in  such  capacity,  to 
institute  the  proceeding. 

All  the  heirs  are  parties  to  the  suit,  and  the  Joinder  of  the  exeontrfac, 
and  the  admission  of  the  parties,  and  tlie  evidence  in  the  record,  show 
that  the  debts  and  legacies  have  been  discharged,  and  no  legal  obstacle 
longer  exists  to  a  partition. 

2.  The  next  question  is  that  presented  by  a  bill  of  exceptions  taken 
by  the  plaintiff  to  the  introduction  of  evidence  admitted  to  establish 
the  amounts  to  be  collated  by  her;  the  objection  to  such  evidence 
l^eing  that  the  amounts  and  subjects  of  such  collations  were  not  set 
forth  by  either  plaintiff  or  defendants  in  t^eir  pleadings.  The  Jndge 
a  quo  admitted  the  evidence,  and  we  think  properly.  The  pardtioB 
was  claimed  and  provoked  by  the  plaintiff.  No  legal  or  proper  parti* 
tion  or  settlement  could  be  made  unless  the  collations  were  drat  fixed. 
The  partition  showed  that  collations  were  due  from  all  the  heirs,  and 
set  out  specifically  the  collations  to  be  made  by  the  defendants,  and 
referit>d  to  a  suit  l>etween  plaintiff  and  her  husband,  and  sought  to 
cori'ect  an  alleged  error  which  that  record  afforded,  as  to  the  coUationa 
to  l>e  made  by  the  plaintiff.  Considering  the  character  and  object  of 
the  suit,  and  the  nature  of  the  pleadings  referred  t4>,  the  evidence  waa 
clearly  admissible.  We  can  see  no  reason  why  the  allegations  tonchini^ 
collations  should  be  more  precise,  where  they  are  to  be  detefmlned  by 
the  Judge,  than  when  they  are  referred  to  be  a^jasted  by  the  notary  in 
the  proceedings  l>efore  him ;  and  in  the  latter  case  it  is  not  pretended 
that  any  such  precision  and  nicety  is  reqnired. 

8.  The  plea  of  res  Jfidicata  was  interposed  by  the  plaintiff  to  any 
attempt  on  the  part  of  the  defendants  to  disprove  the  eorrectneia  of  the 
collations  charged  in  the  petition  as  due  by  them  respectively. 
The  plea  was  based  on  the  following  Usets  and  proceedings : 
After  the  death  of  the  first  executors,  (John  II.  Brown  and  Oflbert 
Hawkins)  their  successors  instituted  a  salt  against  the  snecession  of  ibe 
deceased  executor,  (Brown)  with  a  view  to  determine  his  liability  to 
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the  e»tiite  of  Janieft  N«  Brown,  growing  out  of  his  administration  of  tliat 
estate.  The  sneceaaion  aaed  Waa  charged  with  tlie  whole  amount  of 
the  inventory  of  the  aneeeasion  adminiatered,  being  aome  $450,000,  and 
i-equired  to  aceount  for  tlie  aanie.  It  waa  alleged  in  the  suit  that  pay- 
ments of  large  amounta  had  been  made  by  the  deceased  to  the  heirs, 
and  they  were  made  parties,  with  a  view  to  fix  the  amount  of  such 
iwyment.  The  heirs  dted,  excepted  to  lieing joined  in  the  proceeding, 
mid  were  dismissed  therefrom,  their  exception  being  sustained. 

The  suit  was  tried  and  the  liability  of  John  M.  Brown's  succession  to 
James  N.  Brown^s  succession  was  fixed  at  about  $18,000,  on  proof  of 
lHiyment<s  made  by  the  deceased  executor  to  creditors  and  heirs,  and 
otherwise.  It  is  contended  that  the  amounts  shown  in  that  suit  to  have 
lieeu  paid  to  the  heirs,  determined,  as  a  thing  adjudged,  the  amounts  to 
tie  collated  by  them  in  the  partition  of  the  succession. 

We  do  not  think  so.  The  heirs,  as  stated,  were  not  parties  to  the 
unit,  peraonally;  the  legal  representatives  of  the  two  successions 
litigant  did  not  represent  them  ;  they  were  not  before  the  Court  fo  con- 
test the  amounts  with  which  they  were  charged.  The  amounts  of  such 
charges  were  mere  incidents  of  that  suit,  while  the  thing  to  be  adjudged, 
tht  9ole  ohjett  of  the  iuit^  was  the  determination  of  the  amount  owing  by 
the  one  auceession  to  the  other. 

However,  the  proceedings  and  evidence  iu  that  ease  may  assist  us  in 
our  investigations  in  this,  yet  the  judgment  rendered  therein  is  not  re» 
jmdieaim  npon  any  issue  iu  this  ease.  Had  it  been  so,  our  Ubors  and 
Investigations  would  have  been  vastly  abridged. 


On  the  MERrra. 

The  first  question  that  presents  itself  on  the  merits,  is  in  regard 
to  the  collations  of  Mrs.  Feltus,  (Mary  E.  Brown).  The  Judge  a  quo 
fixed  the  amount  of  the  collations  due  by  her  at  $127,925.73.  The 
items  of  the  account  that  make  up  this  total,  complained  of  by  her,  are 
as  follows: 

1.  $d,4M.21,  her  alleged  share  of  the  crop  of  1800,  sold  by  Hawkins 
§c  Norwood. 

3.  $7,500,  amount  of  her  note,  given  for  the  excess  of  the  price  of 
tlie  Oakland  Plantation,  over  her  legacy. 

3.  $0,164.19,  the  amount  of  certain  accounts  of  Greorge  A.  White,  for 
goods  furnished  the  store  on  the  Oakland  Plantation* 

These  are  all  the  items  mentioned  in  the  brief  of  her  counsel,  whicbf 
he  insists,  should  be  deducted  from  the  amount  of  her  collatiMi  fixed  by 
the  judgment  below. 
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First    As  to  the  first  two  items,  we  are  satisfied  tliey  are  correct* 

We  believe  from  the  evidence,  which  it  is  needless  to  review  iii 
detail,  that  both  the  crops  of  1S59  and  I860,  were  sold  and  distributed 
by  Hawkins  &  Norwood,  and  the  amount  stated  was  the  share  of  thv^ 
heir  in  the  crop  of  1860 ;  and  this  distribution  was  made  in  accordanfe 
with  the  terms  of  the  will,  which  we  have  quoted  above. 

8ee<md,  Before  the  sale  of  the  Oakland  Plantation,  it  was  agreeil 
among  all  the  heirs,  that  Mrs.  Feltns  sliould  take  it  on  account  of  her 
legacy.  She  was  to  take  it  at  $70,000,  and  it  was  in  accordance  with 
this  agreement,  and  the  purchase  made  by  her  under  it,  that  the  not<* 
for  the  excess  of  the  price  over  the  legacy  was  given.  We  pereeive 
nothing  wrong  or  ill<?gal  in  this.  It  was  a  legitimate  subject  for  a 
contract,  and  we  see  no  reason  why  she  should  not  be  held  to  it. 

Third.  In  regard  to  the  third  item,  our  conclusion  is  that  she  shoidd 
not  be  charged  with  it,  and  that  the  jadgineat  in  thus  charging  her  waH 
erroneous. 

Befbre  the  purchase  by  her  of  the  Oakland  Plantation,  it  was  man- 
aged by  her  husband  for  the  executor,  at  that  time,  James  N.  YentresB. 
On  this  plantation  was  a  store,  in  which  merchandise  was  sold  to  the 
laborers  on  the  plantation  and  the  publie  generally. 

In  the  account  filed  by  Ventress  of  his  executorship,  he  sought  to 
credit  himself  with  the  amount  of  the  goods,  etc.,  bought  of  White  for 
the  Oakland  Plantation.  This  account  was  opposed  by  Mrs.  Feltns, 
and  the  credit  for  these  accounts  of  White,  to  the  amount  stated,  of 
$6,164.19,  was  refused  Ventress. 

In  the  present  suit,  this  amount  is  charged  against  Mrs.  Feltus,  and 
makes  part  of  the  aggregate  sum  she  is  required  to  collate  by  the  judg- 
ment of  the  lower  court.  It  is  true  that  her  husband  had  charge  of  the 
store  where  the  goods  covered  by  this  account  were  sold,  as  a  manjiger 
for  the  executor,  but  there  is  no  evidence  in  the  record  that  would 
charge  Mrs.  Feltus  with  their  price  or  value. 

Her  husband  may  be  liable  for  them,  but  there  is  nothing  to  ^x  any 
liability  on  her.  Mrs.  Feltus  had  nothing  to  do  with  the  store  or  with 
the  management  of  the  plantation,  nor  is  it  shown  that  the  goods  were 
received  by  her,  or  enured  in  any  way  to  "her  l>enefit,  and  we  are  at  a 
loss  to  understand  under  what  pretext  they  were  charged  to  her.  Tlii* 
amount  must,  therefore,  be  deducted  from  the  amount  of  the  collation 
to  be  made  by  her. 

Thei«  is  also  a  judgment  that  enters  into  this  partition  for  $25,695.20^ 
which  may  be  disposed  of  in  this  connection.  This  judgment  was 
rendered  in  the  same  oppomtion  of  Mrs.  Feltus  to  the  account  of  Ven- 
tress,' executor,  referred  to.  The  opposition  of  Mrs.  Feltus  was  snstaiaed 
and  a  balance  rendered  against  the  executor  for  the  amouat  ateted,  in 
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favor  of  the  sueceftHion  of  Jameft  N.  Browu,  aud  this  forms  one  of  the 
iisftetts  to  lie  partitioned.  There  was  au  appeal  taken  from  this  jodg- 
iiieut  to  the  Supreme  Court,  reported  in  27  A.  ^8,  and  the  Court,  iit 
it«  decree,  reserved  to  the  executor  ^^  the  right  to  claim  in  the  fiual 
Met t lenient  and  partition  of  the  estate^  all  amounts  he  alleges  to  have 
paid  to  the  heirs.^^ 

Under  this  reservation,  on  the  trial  of  the  oase  in  the  court  below, 
the  Judge  allowed  certain  deductions  from  this  judgment  on  account  of 
the  payments  referred  to,  and  among  othei*s,  this  account  of  George  A. 
White*  which  was  credited  on  the  judgment  against  Veutress,  and 
charged  to  Mrs.  Feltus  as  au  amount  paid  to  her  by  the  executor^  As 
we  have  seen,  she  was  not  re8]M>]iaible  for  the  amount,  and  it  should  not 
liave  been  deducted  from  tiie  said  judgment.  This  will  reduce  the 
amount  of  the  credits  on  tlie  judgment  against  Ventress  to  $11,321.38, 
making  the  balance  due  on  the  judgment,  $14,273.82.  We  think  the 
terms  of  the  reservation  in  the  decree  of  the  Supreme  Court  referred  to, 
absolute  in  allowing  credit  to  Ventress  in  this  judgment  on  account  of 
the  payments  made  by  him  to  the  heirs,  and  for  whatever  cause  made. 
The  lower  court  reduced  the  balance  due  on  this  judgment  to  $8,108.68, 
and  restricted  the  effect  of  it  to  the  interest  of  Mrs.  Feltus,  in  this 
Imlance,  a  fourth  interest,  amountiug  to  $2,027.40. 

This  restriction  was  owiug  to  the  fact  that  after  the  filing  of  the 
account  by  Ventress,  as  executor,  all  the  heirs  were  cited,  and  none  of 
theui  opposed  the  same,  save  Mrs.  Feltus.  It  is  true  that  Isaac  D. 
Brown  offered  an  opposition,  but  it  was  disallowed  as  coming  too  late. 
Their  silence  as  to  the  account,  when  thus  cited^  and  failure  to  oppose 
it,  were  regarded  by  the  Court  of  the  first  instance  as  a  tacit  ratification 
of  it,  or  an  acceptance  of  it  just  as  rendered. 

The  change  made  in  it,  adversely  to  the  executor,  was  affected  solely 
by  the  opposition  of  Mrs.  Feltus,  aud  she  alone  could  be  the  beneficiary 
of  it. 

We  cannot  say  the  Court  erred  either  in  this,  or  in  directing  the  mode 
aud  manner,  of  its  settlement.  The  only  error  made  was  in  the  amount 
tliat  was  to  accrue  to  Mrs*  Feltus }  it  should  have  been  one- fourth  of 
$14^3.82,  amounting  to  $3,568.43,  instead  of  the  amount  stated  in  the 
judgment,  $2,027.40. 

IL 

The  amounts  to  be  collated  by  Tsaac  D.  Brown,  under  the  judgment 
appealed  from,  are  $130,625.4.5.  His  counsel  urge  that  he  should  not  be 
charged  witli  the  distributive  shares  in  the  crops  of  1850  and  1860,  sold 
by  Hawkins  and  Norwood,  inasmuch  as  he  was  a  minor  at  the  time, 
aud  that  he  could  be  only  thus  charged  in  the  event  that  these  amounts 
were  received  by  him  after  his  raigority. 


456  SUPREME  COURT  OF  LOUISIANA, 


Toitreaa  vs.  Brown  et  aId 


It  will  be  seen,  that  by  the  terme  of  the  last  will  of  James  N.  Brown, 
these  annual  distributions  of  the  proceeds  of  the  ei-ops  were  requiretl 
to  be  made,  and  the  evidence  shows  they  were  made,  and  the  whole  4»r 
part  of  the  minors^  shares  invested  as  directed  in  the  will.  The  prop- 
erty in  these  shares  became  vest<ed  in  the  minors  in  the  hands  of  th«« 
administrators,  and  if  lost  subsequently,  the  loss  wa«  theirs.  Rtsperii 
dwnino.  Succession  of  Cochrane,  29  A.  2«)2 }  Succession  of  Macias,  -^l 
A.  1S9. 

It  is  also  contended  that  interest  should  be  allowed  him  on  t4ie 
amount  of  his  legacy,  from  his  mtgority  till  h^  received  it.  Interest  in 
only  due  a  legfttee  from  the  day  of  the  demand  of  his  legacy,  under  hu 
express  provision  of  law.    C.  C.  1636, 1681 « 

There  \»  no  evidence  of -such  demand  before  the  sale  was  made  to  pay  tJie 
legacy.  Nor  is  there  any  force  in  the  proposition  that  the  plaintiff  is  estop- 
ped from  opposing  the  allowance  of  interest  by  reason  of  her  aUeginl 
assent  and  admission  in  the  agreement  for  the  sale  of  the  property  to 
pay  the  legacy.    We  do  not  so  construe  the  ruling  referred  to. 

The  Judge  a  guo  disallowed  the  interest^  and  the  ruling  wai* 
con"ect. 

The  evidence  frilly  sustains  all  the  items  comprising  the  account^ 
showing  the  sum  total  of  the  collations  due. 

A  very  large  part  of  the  charges  have  the  effect  of  res /ndioato  against 
liim,  resulting  from  legal  proceedings  to  which  he  was  a  party. 

The  total  amount  ftxed  by  the  decree  of  the  lower  court  is  sul^ect  to 
the  operation  of  a  Judgment  rendered  on  the  3ist  of  December,  1874,  by 
the  Parish  Court  of  Iberville,  and  may  be  reduced  by  the  effect  of  the 
7th  clause  of  that  judgment,  which  need  not  here  be  recited,  and  will 
be  alternately  determined  in  the  final  partition  proceedings  to  be  here- 
after conducted,  as  directed  by  the  judgment  of  tlie  lower  court 

III. 

Lastly,  we  come  to  the  question  of  the  collations  to  be  made  by  tlit^ 
plaintiff,  Mrs,  Ventressi 

It  is  urged,  that  in  addition  to  the  sums  allowed  against  her  by  the 
Judgment  of  the  lower  court,  she  should  be  charged  with  the  amounts 
she  failed  to  collect  from  the  previous  executors,  and  the  value  of 
certain  slaves  donated  to  her  by  her  father. 

1*  III  regard  to  the  first,  we  are  satisfied  tliat  the  losses  resnltiug  to 
the  succession  by  the  failures  of  the  executors  preceding  plaintiff,  were 
losses  she  could  not  have  repaired  by  any  possible  diligence.  The 
greater  part  of  them  were  losses  caused  by  the  war,  and  were^  in  their 
nature,  irretrievable.  This  charge  against  her  is  not  pressed  with  vigor, 
and  was  properly  rejected  by  the  court  a  q»a. 
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2.  Th«  next  4iaeatioD  toQching  the  ooilalion  for  the  slaves,  i^  the 
most  fierions  one  presented  in  the  whole  ease,  and  we  decide  it  only 
after  the  inoiiit  niaturc  deliberation,  and  exhaustive  review  of  the 
aathorities  l>eartit^  on  tbe  subject,  in  view  of  the  equitable  eoosideni- 
tieos  opposed  to  tlte  eharge,  and  it  is  with  a  ieelang  of  regret  that  we 
are  constrained  to  differ  with  onr  learned  bn»t>lier  of  the  lower  conrt  in 
the  couelusion  reached  by  him  on  this  point. 

The  plaintiff  was  one  of  tlie  niQJor  heirs  of  her  tather  ut  his  deeeaiie. 
In  Ills  last  will,  as  will  be  soeu  fvom  the  quotation  heretofore  made,  the 
testnter  deolanHl  that  he  had  previoualy  given,  or  advanced,  to  his 
major  beirs^  fifty  thousand  dollars.  A  l>art  of  tiiis  earn  included  ten 
slaves,  douated  by  the  deeeaaed  to  his  daughter,  the  plaintiff,  on  the 
10th.  of  Janttai«y,  It^dd,  and  of  which  she  had  possession  previoas  to  that 
date.  Four  of  these  slaves  were  returned  a^r  the  death  of  the  tet4ator 
or  donor,  to  thetrader  from  whom  they  were  originally  purchased,  and' 
the  vest  remained  in  the  possession  of  herself  and  husband  till  their 
emaaeapation. 

Under  tiiese  facts,  uffton  whom  must  t.he  loss  fall :  upon  tlie  sue  cession 
or  upon  tite  plaintiff  9 

Thie  qu<^Btion  must,  in '  onr  opinion^  be  determined  by  the  provisions 
of  the  Code  of  1825,  in  operation  at  the  opening  €»f  the  succession  of 
James  >!•  Brown. 
-  Aitiide  .1^98  of  that  Code  provides : 

*'  Heal  estate  (French  text  le  bienfotuh)  given  by  the  father,  mother, 
or  «ther  aseendants  to  one  of  their  ofaildren  or  descendants,  luid  which 
haa  been  destroyedf^by  aoeident  while  in  the  possession  of  the  donee, 
and  without  his  fjaalt, ^^remae  to  the  opening  of  ike  auocemihn,  is  not 
snbtjeet  i»  coliatiou." 

The  corresponding  Article  1250,  of  the  Revised  C^ode,  substitntes  the 
words  ''inlmovaWe  property,"  for  the  words  real  estate,  without  otJier 
change. 

Antcle  1361  of  the  old  Code  fnrtlier  declares : 

^*  When  slaves  have  been  given,  the  d<Hiee  is  not  permitted  to  (dilate 
Uiem  in  kind;  he  is  bound  to  collate  for  them  by  taking  less,  according 
to  the  value  of  the  slaves  at  the  time  of  tiie  donation." 

Art.  Idiit^:    ^^Therafore-  1^  donation  of  slaves  contains  mi  absolute 
transfer  of  the  lights  of  the  donor  to  tlie  don€«  in  the  slaves  thus  ffiven< 
Tliey  are  at  tk€  risk  n/  the  donee,  who  is  (>ound  to  Hwpport  their  loss  or 
deterioration,  at  the  same  time  he  profits  by  the  ohildren  born  of 
them."    8ee  also.  14  L«  852w 

(The  iiaUc9  in  the  above  are  onr  own)« 

From  the  above  we  deduce  :  ... 

That  if  laud  or  other  like  immovable  propeity  is  given,  and  thesame 
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is  deatray ed  or  lost  without  tlte  bolt  of  the  don«e,  b^tre  the  nh 
of  tt«  donor  ia  optnt4,  the  donee  ia  not  required  to  oollat«,  bat  t 
niQit  fall  on  tlie  BuoceB»ion, 

If  the  lights  and  obllgatio  js  at  the  ^Indff  depended  mi  this  < 
she  would  not  be  discharged  from  the  oUigation  to  collate,  be«a 
low  did  not  talce  place  be/ort  the  opening  of  the  snoeessic 
aJUrwardi. 

This  Artiole,  it  is  appaitnt,  bowerar,  does  not  refer  to  ilares. 

If  a  ttave  WM  giv^O)  by  the  t«niu  of  iho  law,  the  obligation  to 
exlstM  whether  the  loss  oocnrred  beAwe  or  after  the  opening 
anceession,  beoanse  it  is  axpttmity  declared,  that  the  title  to  tli 
vests  in  the  donee  absolutely  fhtm  tbe  date  of  the  donation. 

We  are  aware,  howeYer,  that  the  case  of  OuiUmrj',  29  A.  4£ 
not  support  this  entire  proposition,  it  hsTing  been  therein  bel 
a  slave  lost  to  the  donee  by  enuindpatioa  b«fitrt  the  op«iiiig 
Buocension  need  not  be  Masted  ;  bat  this  decision,  as  MmesUy  c 
does  not  support  the  pretensloit  of  plaintiff's  cotiusel,  that  the  i 
eqaaUy  freed  ftam  the  oUlgatlon  to  ooUate,  where  tbe  loss, 
stmilar  cause,  has  oconrred  n/ter  the  opening  of  the  saceeasion. 

In  the  case  referred  to,  the  donation  *aa  made  in  1860,  and  1 
cession  of  the  dan»e  opened  by  his  death  in  1875,  and  the  1 
coarse,  hsppenetl  befoi'e  the  latter  event.  Here  ttie  gift  was  ins 
the  property  delivered  before  the  opening  of  tbe  soccesahm,  : 
Stroyed  or  lost  after  the  opening,  which  renders  the  case  cited 
inapplicable  to  the  Instant  one.  Nor  do  we  And  anytUng  at  si 
force  in  the  commentary  on  the  Code  Napoleon,  (Marcad^'s)  U 
our  attention  lias  been  called,  to  authorise  ns  to  depart,  in  tbe  d 
nation  of  this  qneatlon,  tram  what  we  conceive  to  be  the  pL 
positive  terms  of  our  own  law. 

Another  serlans  qnestiou  ia,  however,  presented,  as  to  wliet 
elfect  can  be  given  to  the  donation  of  the  slaves,  the  same  beinj 
act  nnder  private  signature.  It  Is  quite  desr.  If  the  eflbot  of  i 
nation  was  dependent  solely  upon  this  instrunent  and  to  be  con 
szelnsiToIy  with  reference  to  it,  that  its  nullity  would  he  i^ 
and  tbe  ease  with  the  plaintiff,  sinee  the  law  deelares  snch  ai 
nullity.  It  ia,  however,  to  I>e  viewed  aad  detemioed  in  con 
with  otber  provisiona  of  the  law. 

Art.2274,R.C.C.  (2254,  C.C.)  provides:  "The  oonSmwdc 
flcation,  or  voluntary  execution  of  a  donation  by  the  heirs  or  as 
the  donor,  after  his  decease,  involves  their  renunciation  to 
either  defects  of  form  or  any  other  ezcepttons."  See  also  4  B 
A.Sfi3. 

From  the  recital  heretofore  given,  it  Is  almost  needless  to  a 
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YentraM  vii.  Browa  at  al«. 

■  I     iT  ■■.!  ...     I       I  P  I  I  I  I  I.I  ^— ^— ■        II  .1     II. 

.iudgiucnt  of  the  PArish  Court  of  Ibei^vilte^  rendered  on  opi^oeitioas  to 
lier  account,  on  8l»t  of  December,  lt^74. 

The  amount  allowed  by  the  decree  of  the  lower  eoiu*t,  ou  tlie  jadg- 
meut  rendered  on  the  oppoisitiou  of  Mro.  FeltHU)  to  the  aecoant  id  Janice 
N.  VontroBA^  executor,  to  enure,  to  the  beoiefit  of  Mr8.  Feltu^y  under  the 
coDditloni^expi'eBaed  in  that  judgment,  ie  in€i^i^d  to  SSt^^'^^ 

The  judj$ment,  a^  tho^  amended,  is  aifl«*med,  the  costs  of  the  lower 
court  to  be  paid  by  the  Sucoetudoa*  of  James  X.  Brown,  and  of  tiiis 
appeal,  by  the  plaintiff,  Mrs.  Julia  A.  Ventres. 


02i  Application  fou  HEHeAuiKa. 

BERMrBEz,  C.  J.  The  complaint  thnt,  relating  to  the  item  of 
87,870.50,  the  d«ates  are  incorrect,  of  the  difttribntion  of  the  shareR,  is 
well  founded.  It  was  an  inadvertence.  The  dates  should  have  T>^en 
1863  and  1864.  This  mistake  does  not,  howevt^,  justify  the  demand 
urged  in  the  first  ground  for  relief. 

The  record  shows  tlmt  the  shares  accruing  to  Isaac  D.  Brown  ^nt 
into  the  possession  of  John  M.  Brown,  who  was  his  tutor. 

It  is  true,  that  we  said  that  those  shares  were  itwe$t^  This  invest- 
ment is  denied.  We  should  have  confined  ourselves  to%|e  statement 
that  thej-  had  been  received  by  John  M.  Bi'own:  '^^ 

Tlie  vouchen=<  given  by  him  do  not  show  explicitly  that  he^ffeied,  as 
tutor,  but  establish  tluit  he  received  them.  This  could  onlr^be  a« 
tutor,  for  he  could  not  i^ceive  tliem  for  the  minor  otherwise.  Whether, 
after  being  so  received,  tliey  were  or  not  invested  by  him,  under  the 
directions  of  the  will,  is  im material  in  these  proceedings.  His  failure 
to  have  done  so  might  have  aflixed  upon  him  a  responsibility  which 
cannot  be  fastened  upon  the  livirs  in  the  partition  of  the  succession 
residue. 

The  inoposition,  tliat  when  the  same  person  is  at  the  same  time  ad- 
^ninistrator  and  tutor  of  some  of  tlie  heirs,  his  pos-sessiou  of  the  estate 
is  that  of  an  administrator,  is  correct  and  supiiorted  by  authority.  3<l 
A.  745.'  Such  is  also  the  case  when  the  executor  is  also  tlie  univei'sal 
legatee,  33  A.  594;  1  Woods,  144  ;-  but  this  is  true  only  as  long  as  a 
distribution,  or  some  signi^cant  or  characteristic  act,  indicative  of  a 
termination  of  the  possession  as  administrator  has  not  occiured. 

The  receipt  of  the  shares  for  the  benefit  of  a  minor,  by  one  who  is 
his  tutor,  is  of  that  description,  and  oi>erates  a  divestiture  of  his  tenure 
or  possession,  as  administrator,  at  the  same  time  that  it  concludes  the 
minor. 

On  the  second  ground  for  relief,  we  are  satisfied  that  legal  interest 
should  have  been  allowed  to  Isaac  D.  Brown  on  his  legacy,  from  his 
majority,  as  alleged  in  the  petition  filed  on  the  5th  of  October,  1870, 
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which  is  tlie  day  on  which  the  executor  judicially  aduiitted  the  exigi- 
hility  of  the  bequest,  »ud  the  ruuning  of  iuterest  upon  it.  This  ad- 
liiit^Aioi)  i  111  plies  a  previoua  dejiiaud  for  payment,  which  the  law  will 
prej^ume  in  a  case  like  this.  Equity,  besides,  entitles  Isaac  D.  Brown 
to  that  allowance*  luteregt  wa«  allowed  to  Lis  sister,  Mrs,  Feltus. 
TheiX)  is  no  reason  why  he  should  not  also  receive  It. 

It  is  ordered,  that  our  previous  deeree  be  amended  by  insepting  ^t 
the  end  thereof,  the  following  special  deeit^e:  / 

"  It  is  further  ordered  and  decreed,  tliat  the  judgment  appealed  from 
be  amended  by  allowing  to  Isaao  D,  Browu,  tive  per  cent,  interest  per 
annum,  on  fifty  thousand  dollars,  from  tlie  date  of  his  majority,  October 
IHth,  1869,  to  the  time  of  his  purchase  of  the  Mauchac  Plantation,  viz  : 
the  2d  of  July,  1872,  when  he  retained,  out  of  the  price  of  sale,  the 
auionnt  of  Ids  said  legacy  ;  the  sum  tiius  accruing  to  him  to  decrease 
by  as  ranch  the  amount  to  be  c<tflftt<ed  by  him. 

"  It  is  fnrther  ordered,  that  thus  fiirther  amended,  the  judgment 
a])pealed  from  be  affirmed  with  costs." 

It  is  further  ordered,  that  oiu^prerious  judgment  thusitaelf  reformed, 
remain  undisturbed. 


On  Ri?hearin(j. 

LcvY,  J.  Our  attention  ]iii»  been  called  by  plaintiff's  counsel,  in 
this  application,  to  the  fact  that  it  is  shown  in  the  record  that,  on  the 
:^f^tll  December,  1870,  ten  thousand  dollars  were  paid  on  the  legacy  of 
lifiiuc  D.  Brown.  This  will  require  a  modification  of  our  judgment 
touching  the  amount  allowed  in  our  pi'evious  judgment,  en  account  of 
the  interest  on  this  legacy.  Legal  interest  should  be  charged  on  the 
entire  amount  of  the  legacy  of  $50,000,  from  the  18tb  October,  1869,  to 
the  ;iOth  December,  1870,  and  at  this  last  date,  the  sum  tota).of  prin> 
ci|ml  and  interest  should  be  credited  with  $10,000  then  paid.  In- 
terest should  be  charged  on  this  balance  to  the  2d  of  July,  1872,  the' 
date  of  the  side  of  the  Manchac  Plantation. 

Our  former  decree  is,  therefore,  amended  as  herein  stated,  and  as 
thus  amended  will,  in  all  other  res]>ects,  remain  undisturbed. 
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HmtImb  et  tl  vs.  N.  O.  Padllo  Battwfty  Co»iMttiy. 


No*  6d38« 

William  C.  Harrison  et  al.  vs.  The  New  Orleans  PAanc 

Railway  Company. 

The  doctrine  is  now  settled  that  the  LeglsUture  hM  the  power  to  antlioriae  the  hnffcHny  of  • 
rtilrond  on  s  street  of  s  dty,  and  may  directly  eserdse  ttis  power  or  derelTe  It  apon  the 
local  or  municipal  anthorttlss. 

APPEAL  from  the  Civil  District  Court  for  the  Pni«h  of  Orleans. 
Monroe,  J.,  acting  for  Lagarut^  J, 


W.  8.  Benedict,  for  Plaintifb  and  Appellants. 
Kennard,  Howe  dt  Prentin,  for  Defendant  and  Appellee  ; 

In  Louisiana,  the  fee  of  the  streets  of  a  city  is  in  the  pablio,  and  is  administered  Ivy  the  Legi*' 
latnre  primarily,  as  chief  representative  of  the  pabUc  interest,  and,  sol^eot  to  this  control, 
by  the  mnnldpality  thronch  Its  legislative  body.  Reothorp  vs.  Boocg,  4  M,97, 135? 
Mayor  vs.  Hopkins,  13  La.  3a«,  330 ;  DUhm  on  Mnnioftpal  Gorpocatloii%  3d  B4.,  $698. 

Where  the  liee  of  the  street  is  in  the  paUic  or  in  a  monldpality  for  pablio  nse^  the  li^it  of  the 
Legislatare  and  dty  council,  together,  to  allow  a  steam  railway  to  pase  a  track  thnragh 
snoh  street,  as  has  been  done  in  this  case,  Is  beyond  serious  qneetloo.  There  is  no 
respeelable  antboflty  to  the  ooatnry.  Rattraad  Company  vs.  City  of  New  Orlenaa, » 
An.U7;  on  rehearing,  p.  580;  DUlon  on  Monidpal  Corporations.  &  556, 3d  Kd.  §708. 

The  leading  cases  where  abutting  proprietors  have  been  allowed  to  eojoln  or  recover  damages 
against  a  railway  omnpany  passing  its  track  through  a  street,  are  where  such  proprietor* 
had  bought  and  owned  the  fee  of  the  street  to  the  centre,  and  where  the  public  had  a  men* 
easement.    Williams  vs.  N.  T.  Centrsl  RaUroad,  16  N  Y.  97. 

The  fee  of  Thalia  Street  In  New  Orieans  being  in  the  pubUc,  the  use  of  it  as  a  Ughwi^y  most 
be  regulated  by  the  polltkal  or  legislative  departenent  of  the  govsnunent.  Bailwajs  are 
improved  pabUo  highways,  State  vs.  NichoUs,  30  An.  067,  and  the  passing  a  sin|^  traeh 
through  such  astreet,  laid  flush  with  the  surfhoe,  and  paving  the  strsetwith  square  Uoeks 
of  stone,  cannot  be  a  legal  hUnry,  but  osn  only  oonstltate  a  regulation  of  apubUehighway. 
To  reooneile  and  control  the  movements  of  a  erswded  eommeree  in  a  dty  Is  not  a  Judldst 
fonotion.  The  courts  should  not  and  will  not  add  to  their  ftmct&ons  those  of  sueh 
legislation.  ICayor  va.  Hopklna,  13  La.  330 ;  Brown  vs.  Duplessis,  14  An.  848 ;  InhalHtant» 
of  Melpomene  Street  vs.  New  Orleana,  14  An.  408 ;  Hoyle  vs.  New  Orieans,  83  An.  537  > 
BaihtMd  vs.  New  Orieans,  86  An.  5»;  Dillon  on  Municipal  Oofporsttoos.  3d  Bd. 
§708;  Kellinger  vs.  Raflroad  Company,  50  N.  T.  806|  Miller  vsb  Ballioad  Company, 
10  Beporter,  197. 

No  ii^unctlon  should  ever  have  been  granted  in  the  case  at  bar.  10  Beporter,  197 ;  50  N.  Y. 
806 ;  83  An.  537. 

The  permission  given  in  the  ordinance  in  question  in  this  cause  ia  not  In  violatlSB  of  the  City 
Charter  of  1870,  nor  does  it  violate  Artide  56  of  the  Constitution  of  1879. 


The  Opinion  of  the  Court  was  delivered  by 

Levy,  J.  Plaintiffs,  about  forty  in  number,  property  owners  ou 
Thalia  street,  in  the  City  of  New  Orleans,  complain  that  the  said  city, 
on  the  3d  of  December,  1880,  passed  an  Ordinance,  No.  6732,  supple* 
mental  to  Ordinance  No.  6695,  granting  the  right  of  way  through 
Thalia  street  to  the  New  Orleans  Pacific  Railway. 

They  allege  that  said  ordinances  are  illegal  and  void,  granting  the 
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right  to  said  Company  to  make  tracks,  switches,  turnouts,  sidings  and 
structures  of  every  kind,  through  said  street  to  the  river  front,  and  to 
operate  the  same  by  steam.  That  they  are  the  owners  of  property 
fronting  on  said  street ;  that  the  same  is  a  public  highway  and  abso- 
lutely necessary  to  enable  them  to  make  use  of  their  property  and 
enjoy  the  rights  of  ownership  thereon ;  that  the  narrow  width  of  said 
street  is  such,  that  the  city  had  no  power  to  grant  any  right  of  way  to 
any  railway  company,  upon  any  street  which  would  impair  its  useftd- 
ness  to  the  public,  or  would  enable  said  Company  to  obstruct  the  street 
by  permanent  structures,  inconsistent  with  its  use  as  a  street  If  a 
track  is  laid  thereon,  it  is  too  narrow,  from  Claiborne  to  Water  street^ 
to  permit  any  vehicle  to  pass  through,  or  stand  upon  said  Thalia  street, 
and  no  sufficient  space  would  remain  on  either  side  for  that  purpose, 
that  would  enable  plaintiffs  to  use  said  street  as  a  public  highway. 
That  said  city  and  Company  are  attempting  to  pervert  said  highway 
fhim  its  original  purpose,  in  an  unauthorized  and  illegal  manner. 
They  aver  that  no  authority  was  delegated  to  said  city  by  the  legis- 
lature, and  the  city  is  prohibited  by  Article  of  the  Constitution  of 
1879,  from  granting  such  right  of  way.  That  if  said  track  is  laid  upon 
aaid  street,  it  will  destroy  the  value  of  plaintiff^'  property,  prevent 
every  mode  of  locomotion  on  said  street,  and  convert  it  into  a  private 
way  for  the  benefit  of  said  Railway  Company,  and  plaintiflb  will  suffer 
irreparable  injury. 

They  allege  that  they  have  suffered  damages  in  the  sum  of  $1,001, 
for  which  claim  is  made.  They  pray  for  an  iignnction  restraining  said 
Company  from  lajring  any  track  upon  Thalia  street,  from  Claiborne  to 
Water  street,  and  from  constructing  any  switches,  turnouts,  sidings 
and  structures  thereon. 

An  iigunctlon  was  issued  as  prayed  for. 

By  an  amended  petition  the  City  of  New  Orleans  was  made  a  party 
to  the  suit. 

The  defendant  Railway  Company  filed  the  peremptory  exception  of 
no  cause  of  action,  and  subsequently  an  answer,  admitting  the  adoption 
of  the  Ordinance  in  question,  averring  its  legality  and  otherwise  deny- 
ing generally  all  the  allegations  of  the  plaintiffs'  petition. 

There  was  judgment  maintaining  the  exception,  dissolving  the  in- 
junction and  dismissing  plaintiffii^  suit  with  costs.  Plaintiffs  take  this 
appeal* 

Practically,  both  the  exceptions  and  the  merits  were  covered  by  the 
evidence  introduced  on  both  sides,  and  the  facts,  as  well  as  the  law, 
are  lUly  set  forth.  We  therefore  proceed  to  the  consideration  and  de- 
cisioii  of  the  case^  on  the  evidence  presented  in  the  record  and  the 
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pointa  raised.    High  on  Injunctions^  817^  839;   Dillon  on  Mnnicipal 
CoxpOTotioDg,  661it55B-4). 

We  shall  first  consider  the  validity  of  the  grant  by  the  City  of  New 
Orieans^  and  wlience  it  derived  the  right  to  make  the  sanne,  ^^  It  hsit 
often  heen  decided  and  is  settled^  that  the  legislature  has  tiie  power  to 
avthorize  the  building  of  a  railroad  on  a  street  or  higltvay,  and  may 
diteetly  exercise  this  povr^r^  or  devolve  it  upon  the  local  or  niunicipAl . 
autiiorities."    Dillon  on  Mnn.  Corp.,  ^  t>j5 ;  27  Penu,  dt.  330« 

Act  No.  14  of  Session  of  ld76y  grants  to  the  N.  O.  l\  Railway  Com- 
pany the  right  and  po^ver  ^'  to  conetract  and  nuHntain  its  said  mil-* 
roads,  or  any  part  of  the  sslme,  and  to  liave  the  right  of  way  thei'efiiT 
across  or  along  or  upon  any  waters,  watur  courses,  river,  lake,  hay, 
inlet>  street,  highway,  turnpike  or  canal  within  the  State  of  Louisiana, 
which  the  course  of  said  railways  may  intersect,  touch  or  cross;  ]iro^ 
vide<l  the  said  Company  shall  preserve  any  water  course,  street^  high- 
way, turnpike  or  canal ^  which  its  said  railways  may  so  pass  upon, 
along,  or  intersect,  touch  (tr  cross,  so  as  not  to  impair  its  usefolness  to 
the  public  unnecessarily,^^  etc.  The  Act  of  1670,  establishing  the  city 
government,  gives  to  th^  municipal  corporation  the  right  to  regulate 
and  make  im{»ovenients  to  the  streets,  pnUic  squares,  etc. 

Ondinaece  No*  6732,  Admiuistrati<Hi  Series^  of  December  3d,  188(1, 
autdu>riied  and  enq)owere4  said  Railway  Company  ^*  to  locate,  constnict 
and  main  tain  an  extension  of  its  railroad,  with  all  necessary  txackik 
audtcbesy  turnouts,  sidings; and  structures  of  eveiy  kind^  conveDieiit 
aad  useful,  and  appurtenant  to  said  railroad,  upon  lines  ttnd  levels  to 
be  furnished- by  the  City  Surveyor,  across  Claiborne  Cai»l  into  and 
through  Thalia  street  to  the  river  fxsmty  and  to  operate  tlie  satne  by 
steam  or  otlierwise,  for  the  transportation  of  cotton,  tobacco,  graiu, 
merchandise  and  other  freight,  ete. ',  providedy  thero  shall  be  but  oue 
track  laid  on  Thalia  street,  frdtii  Claiborne  to  Water  street,"  and  fur- 
ther providing  for  the  proper  pa\4ng,  grading,  laying  of  the  rails,  etc., 
with  a  view  to  rendering  said  street  passable  and  CDDvement  to  the 
public.  .ir.. 

-  Wliile  admitting  that  '^  thl^  fee  of  the  streets  is  in  the  public,  or  tlie 
city  for  public  usc^.".  plaintiffs  contend  tliat  the  city  has  no  right*  ti>  do 
any  act  which  would  embarrass  the  free  use  of  the  saute,  and  that  the 
ucie  of  Thalia  sti^eet  granteil  to  the  Company,  does  embarrass  its  free 
use,  and  virtually  and  practically  grants  the  exclusive  use  .to  ll«e 
Railway  Company* 

lith&fee  in  the  streets  is  in  the  publie^or  in  the  municipality  iatraiir 
for  the  public  use,  the  doctrine  is  settled  that  the  legislatoi^  iiiii.v 
authorize  them  to  be  u^ed  by  a  railroad*,  company,  without  comp^«a> 
tion  to  adjoining  owners,  or  to  the  municipality,  and  ict^/ioMf  the  consent 
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and  even  offoimBt  the  wisheg  of  either.    IMIlou  Man.  Corp.  i  55() ;  24  lova, 
455 }  :«  Penn.  8t.  99. 

In  the  cage  of  Cointuou  wealth  vd.  Erie  and  Northeast  Railroad  Coin* 
Imny,  reporteil  in  27  Pennsylrania  State  Reports,  339,  this  question  is 
elaborately  and  ably  discussed ;  that  Court,  through  its  learned  Chief 
Justice  Black,  said: 

'^  The  right  of  the  supreme  legislative  power  to  authorise  the  building 
e€  a  railroad  on  a  street  or  otlier  public  highway,  is  not  now  to  be 
doubted.  It  has  been  settled  not  only  in  England,  (1  Born.  &  Ad.  30) 
but  in  Massachusetts,  (23  Pick.  ti2S)  New  York,  (7  Barb.  5U9)  and  in 
Pennsylvania,  (6  Wheat.  43).  If  such  conversion  of  a  public  street  to 
purposes  for  which  it  was  not  originally  designed,  docs  operate  severely 
upon  a  portion  of  tlie  people,  the  injury  must  be  borne  for  the  sake  of 
the  &r  greater  good  which  results  to  the  public  for  the  cheap,  easy  and 
rapid  oonveyanee  of  persons  and  property  by  railway.  The  comnieice 
of  a  nation  must  not  be  stopped  or  impeded  for  tlie  convenience  of  a 
neighborhood.^ 

In  18  Barbour  N.  Y.  Reports,  Williams  vs.  New  York  Central  Railway 
Company,  the  Court  said : 

**  The  use  of  a  street  by  a  railroad,  is  one  of  the  modes  of  enjoying  a 
puUic  easement^  and  the  only  restriction  upon  -its  application  is,  that 
the  use  to  be  made  of  streets  must  not  be  utterly  incompatible  with,  or 
subversive  of  the  ends  for  which  they  were  established ;  and,  if  neither 
the  constitution  nor  the  laws  have  been  transcended  in  a  given  case,  no 
individual  ean  sustain  a  suit  against  a  party  exercising  a  right  gi'anted 
him  by  competent  authority." 

*'The  aid  of  an  injunction  cannot  be  invoked  to  prevent^  nor  will  an 
action  lie  to  redress,  a  consequential  injury  necessarily  resulting  from 
the  lawful  exercise  of  a  right  granted  by  the  sc»vereign  power  of  the 
State,  or  authorised  by  competent  municipal  authority." 

These  doctrines  are  maiutained.    12  Iowa,  240  ;  10  Bush.  Ky.  288. 

In  the  case  last  cited,  it  was  held,  that  owners  of  lots  l)ordering  on 
streets,  hold  them  subject  to  the  riglit  of  appropriation  of  the  street  to 
such  public  uses,  promotive  of  commerce  and  business,  as  the  general 
good  of  tlie  city  or  town  may  require,  provided  such  appropriation  is 
not  incompatible  with  the  ends  for  which  the  street  was  established,  as 
a  public  way  for  foot  passengers,  hors?nien  and  the  vehicles  inordinary 
use  ;  and  al90,  that  private  individuals  seeking  relief  against  a  public 
nuisance,  must  show  that  they  suffer  an  injury  distinct  Arom  that  suf- 
fered by  the  general  public,  and  that  the  injury  is  one  that  the  public, 
in  the  promotion  of  the  general  interest,  has  not  the  right  to  inflict 
upon  them  without  compensation.  See  also,  87  Pa.  Stat  282;  3  Camp. 
326. 
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In  50  N.  Y.  aOG,  '<  plaintiff 'g  complaint  alleged  that  deftsndant  laid 
its  track  so  near  the  sidewalk  in  front  of  his  premises,  as  not  to  leave 
sufficient  space  for  a  vehicle  to  stand,  and  that  his  family  are  therehr 
incommoded  in  leaving  and  returning  to  their  residence,  and  the  rental 
valne  of  his  premises  is  depreciated,^  and  on  demurrer,  it  was  held  that 
the  complaint  did  not  constitute  a  cause  of  action. 

Dillon  on  Municipal  Corporations,  (  581,  says: 

'^  But  it  is  not  every  obstruction,  irrespective  of  its  character  or  pur- 
pose, that  is  illegal,  even  though  not  sanctioned  by  any  express  legis- 
lative or  municipal  authority." 

'^  The  law  on  this  point  is  well  stated  by  tlie  Court  in  Rex  vs.  RusseD, 
6  East.  437 :  ^  That  the  primary  object  of  the  street  is  for  the  free  passage 
of  the  public,  and  anything  which  impeded  that  ft'ee  passage,  wi^tmU 
nteessityf  was  a  nuisance.  That  if  the  nature  of  the  defendant's  bosi* 
ness  was  such  as  to  require  the  loading  and  unloading  of  so  many  mere 
of  his  wagons  tlmn  could  be  conveniently  contained  within  his  own 
private  premises,  he  must  either  enlarge  his  premises  or  remove  bi8 
business  to  some  more  convenient  spot.'' 

Same  principles  applied  to  congregation  of  earts  in  the  public  BtreeU, 
for  the  reception  of  slops  fkM)m  a  distillery.  Denio,  N.  Y.  5^.  To  the 
keeping  of  ooaehee  at  a  atathd  in  the  streets,  waiting  for  passengers,  3 
Campb.  226.  To  a  timber  merchant  depositing  timber  in  the  street,  6 
East.  230. 

In  Pierce  on  Raili*oads,  p.  290,  the  following  principles  are  laid  down, 
which  to  our  minds  are  sound  and  conclusive :  '^  The  improved  method 
of  conveyance  may  incidentally  increase  or  depreciate  the  value  of 
property  on  the  highway  -,  but,  provided  the  right  of  ingress  and  egress, 
of  passage  and  repassage,  is  left  reasonably  free  to  the  acUoining  owner, 
the  iivjury  is  one  which  the  law  does  not  recognize.  A  railroad  laid 
out  over  or  upon  a  liighway  or  street,  under  proper  legal  authority,  i« 
within  the  legal  intent  of  the  original  sequestration  or  dedication,  and 
is  not  an  invasion  of  private  right  entitling  the  owner  to  compensation, 
by  virtue  of  the  constitutional  proliibition,  provided  it  is  so  laid  and 
constructed  as  not  to  1>e  incompatible  with  the  use  of  the  highway  in 
the  other  usual  modes  of  passage  and  conveyance.  It  is  not  necessarily 
a  nuisance,  even  in  a  large  city,  although  it  may,  t4>  a  certain  extent, 
interrupt  the  IVee  passage  of  other  kinds  of  vehicles ;  and  unless  nnrea 
sonable  or  x>ermanently  exclusive  in  it^  occupation  of  the  highway, 
when  authorised  by  competent  authority.  The  Statute  which  author- 
izes the  structure  to  be  laid,  legalizes  the  obstruction,  and  is  a  defense 
to  an  action  or  an  indictment.'' 

At  page  337  :    ^^  Such  occupation  is,  indeed,  necessarily  exclnsiTe 
while  the  railway  caniages  are  passing,  as  two  bodies  cannot,  under  a 
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physical  law,  oocupy  the  same  space  at  a  time  ;  sncli  temporary  exclu- 
sive occupation,  however,  is  not  peculiar  to  railway  carriages,  but 
attaches  to  all  carriages  while  passing  or  stopping.  At  other  times  the 
apace  covered  by  the  rails,  and  even  the  rails  themselves,  are  open  to 
general  4i8e.'^ 

**  The  circumstance  that  improved  or  different  modes  of  eigoying  the 
public  use  have  affected  ii\juriously  or  beneficially  his  remaining  estate 
is  but  one  of  the  incidents  to  which  all  property  is  subject  in  civilized 
life,  not  only  fh>m  the  use  of  highways,  but  from  the  use  of  adjacent 
land  and  the  various  changes  in  the  community.'^ 

The  authorities  which  we  have  above  cited,  and  to  which  we  have 
made  reference,  satisfy  us  that  the  judgment  rendered  in  the  court  a 
qva  is  correct,  and  should  not  be  disturbed  by  us.  We  are  satisfied  that 
the  use  of  the  street  under  the  right  granted  to  the  Railroad  Company 
capnot  fairly  be  construed  into  an  exclusive  use,  or  as  operating  a 
permanent  obstruction. 

It  is  true  there  may  be  at  times  a  temi>orary  obstruction  and  delay 
and  inconvenience  to  vehicles  other  than  the  railway  carriages,  but 
tbese  are  inconveniences  to  which  individuals  may  be  temporarily  sub- 
jected, and  to  which  the  public  interests  are  entitled.  We  find  the 
street  sufficiently  wide  for  the  use  of  the  railway,  and  while  the  trains 
are  passing  or  stopping  along  the  street,  ordinary  vehicles  will  be 
somewhat  restricted  in  their  movements  and  passage,  it  is  not  such  unrea- 
sonable delay  and  obstruction  as  would  justify  the  Court  in  ei\joining 
the  Railway  Company  from  the  eivjoyment  of  the  right  which  haH  been 
granted. 

The  judgment  appealed  from  is  affirmed  at  costs  of  appellants  in  both 
Courts. 


No.  8232. 

Thb  Statb  of  Louisiana  ex  rkl.  H»nrt  Samory  vs.  The  City  ok 

New  Orleans. 

nda  ia,  to  an  intente  and  inir|MMM,  a  iniit  agalnat  the  City  of  New  Orleans,  whksli  is  by  law 
dispensed  from  giving  bond  In  Judicial  proceedhigs. 

APPEAL  ftom  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Jfoafoe,  J. 


34    467 
49    84S 


2>.  C.  ^  L.  L*  Labatty  for  the  Appellee : 

1.  The  Cl^of  New  Orlaans,  as  an  Ideal  being,  Is  in  no  sense  a  party  rsaposdent  lo  the  order 
to  show  cause,  and  even  if  it  were,  the  command  of  the  court  to  the  Administrators  and 
Mayor  individnaUy  to  perform  certain  ministerial  dnUes,  cannot  be  snspensively  impeded 
or  sospended  by  their  appeal,  without  complying  with  the  law  as  to  other  litigants,  on 
giTing  bond  and  surety. 
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2.  That  the  exemption  finom  giviaff  bond  aad  eurety  aooonled  to  the  City  of  Kev  OriflttH. 
haa  never  been  oonstrued  to  exempt  its  offioeia,  when  tbey  were  perBonaUj  partiaa,  and 
Judgment  makin;j;  mandaniaa  peremptory  vaa  rendered  aicainst  them ;  aoch  exeraptioa 
being  in  derogation  of  general  laws,  It  ia  fltriotly  comitmed,  and  the  redpondeDta  In  this 
prooeediag  are  not  within  the  t^ma  or  reaaen  of  tiie  exemption.  See  Slat  A.  p.  1T7 ;  tai 
99th  A.  K.  pp.  S3  and  34. 

:).  The  City  of  New  Orleans  has  no  interest  to  appeal  trwa  the  peremptory  order  to  ita  ofi* 
oers,  whose  conduct  Is  supposed  tu  be  inimloal  to  her  desires  and  contrary  to  the  will  of 
the  Legislature,  as  plainly  expressed  In  the  statute  creating  the  bonde<i  obligation  hdd  by 
relator.  The  corpomtioo.  separately  conaidered,  la  preaaaied  inoapable  of  ooamitti^g  a 
breach  of  contract,  except  through  the  interveBotioa  of  her  offioeia,  and  aa  in  the  oaae  ef 
the  King  In  England,  tlie  errors  and  misconduct  of  her  ag^its,  by  whom  she  has  been  de* 
ceived  and  induced  to  do  a  temporary  injustice,  may  bo  averted  by  mandamus.  3d  Blaek. 
frtone,  p.  955. 

4.  When  peraona  are  etothed  with  ottolal  pewec  they  Maama  tha  dutiea  «f  a  pablie  ottaer, 
and  have  awom  to  perCsrm  those  dotiea,  and  if  they  oagl«ot  or  reftiae  to  do  so.  any  penou 
whose  rights  arc  ii\)urioasly  affected  is  entitled  to  demand  relief;  and  when  peremptoiily 
aiVfudged  delinquent,  it  Is  an  individual  Judgment  ouly*to  be  suspended  as  in  other  oaaes. 
Moseaoo  Maud.,  pp.  13-16. 

5.  Whether  the  corporation  be,  or  not,  a  party,  the  exemption  deea  im4  axtend  l»  ita  ofliesn 
in  a  mandamus.    If  the  legislature  had  so  intended,  it  would  have  said  ao. 

C*  F.  Buokj  City  Attorney,  And  W^/nne  Jioger%j  for  tli«  Appellant 


On  Motion  to  DisKisa. 

The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  Appellee  moves  to  diftiniM  this  appeal  on  the  groand  that 
defendants,  appellants,  have  Mled  to  n^ve  bond  and  seomity  as  re- 
qnired  by  law,  holding,  1st:  '^That  the  exemption  of  tike  City  from 
giving  bond  in  Judicial  proceedings  does  not  apply  to  proceedings 
against  its  officers  when  sued  in  their  official  capacity,  to  perfonn  a 
ministerial  duty  imposed  by  law.''  2d ;  '^  That  such  ptoviaian  of  Isw 
is  in  derogation  of  the  general  law,  and  cannot  be  extended  beyond  its 
terms."  3(1 :  That  the  City  is  an  ideal  being  in  law,  and  only  nomi- 
nally and  techuically  named  in  the  writ,  and  is  not  a  real  party,  etc, 
4th :  That  the  offlcei*s  named  are  not  exempted  froxa  giving  bond, 
etc.,  as  they,  individually,  as  miuifiteriai  officei^,  and  sot  tlie  city  ]^r 
se,  are  amenable  to  the  writ. 

In  plaintiff's  (appellee's)  petition  in  this  case,  the  character  of  this 
action  is  distinctly  defined,  and  the  real  defendant  designated.  In  bis 
prayer  he  uses  this  language :  ^^  Relator  prays  for  a  writ  of  mandamns 
to  the  City  of  New  Orleans,  through  its  Mayor  and  Administrators,'* 
(naming  them).  Independent  of  this  the  suit  is  to  all  intents  and  par* 
poses  against  the  corporation  of  the  City  of  New  Orleans,  the  object 
being  to  bind  and  affect  the  City  in  her  corporate  cajMcity  by  the  judg- 
ment sought  to  be  obtained  against  her.  The  Citj'  is  entitled  to  the 
appeal  without  giving  bond. 

Motion  to  dismiss  is  denied. 
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Scat*  ex  reL  Saiuory  vb.  City  of  ^ew  Orleanti. 


On  th£  Msbits. 

Fennrr,  J.  The  reanons  asi^igned  io  our  opinion  just  rendered, 
iu  the  oaae  No.  8233  of  our  docket,  between  the  same  parties,  apply 
l»erfeetiy  to  all  tbe  itsaes  presented  in  this  case^  aud  conduce  to  a 
similar  decree. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
iipl»ealed  from  be  reversed ;  that  Relator's  demand  be  rejected ;  that 
tlie  alternative  wHt  of  mandamus  isaued  herein  be  dissolved,  aud  the 
])eremptory  writ  denied  at  Relator's  costs  in  both  courts. 


No«  8383. 

The  State  of  Louisiaita  ex  rbl.  Hb^trt  Samorv  vs.  The  City  of 

New  Orlea^^. 

ThU  U  *  salt  by  the  holder  of  oertalii  boncU  of  the  City  of  New  Oiieaoa,  Unaed  under  Act  No. 

4S  of  IStlO,  to  oompel  by  Mandaim  the  said  City  to  pay  tbe  interest  due  on  those  bonds  in 

lAcil,  out  of  the  revennes  of  that  year.    Met4^  that  the  revenues  of  that  year  being  already 

absorbed  by  the  expenditures,  as  shown  by  tlie  budget,  the  Relator  is  not  entitled  to  the 

Mandamus 
The  writ  of  liandamns  should  not  be  gr^n^ed  in  cases  where,  if  issued,  it  would  prove 

unavailiDg. 
The  Mandamos,  if  granted,  oould  jjpt  be  executed  by  tbe  levy  of  an  additional  tax,  because 

the  Relator  has  not  aslfed  for  the  levy  of  such  ad^tional  tax. 
The  City  of  Xew  Orleans,  in  the  absence  of  a  judicial  decree,  could  not  legally,  of  its  own 

accord,  levy  a  tax  beyond  the  oonntltutional  limitations,  to'pay  its  debt. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe^  J. 


49    960 


I>.  C.  (t  JO,  L*  Lahattf  for  the  Relator  and  Appellee : 


3. 


Wheaerer  a  party  Interesied  in  the  peKformanee  of  a  mialsterial  duty  isipoeed  by  law 
■poa  a  pnbUe  ofltoer  ofacorpotaUun,  shows  a  deJJbarats  refosal  or  nogleet  to  p«»rlbnii.  at 
dba  apadUled  tins  renalrsd  by  law,  by  wlrtoh  ha  will  be  i^lnred  or  apprehends  ii^nry  or 
danaca,  and  such  party  baa  no  olher  adeyiate  remedy  at  law,  he  will  be  antitled  to  the 
writ  of  Mandamns  to  conpel  parinmanea. 

Wtaera  tbe  City  of  Kew  Orleans  luw  been  duly  anthoriaed  by  leglalativeaote  to  negntiato  a 
loaB  and  isaoe  bonds  payable  in  the  fbtura,  and  provlaion  is  nuide  therein  for  incorporating 
in  tiM  annual  budget  the  interest  foiling  due  semi-annually  aa  a  liability  to  be  provided  for 
bgr  totaHnn  and  for  a  atoUng  fond  to  ntira  or  payiho  bends,  and  tlia  Council  refuse  to 
eztveiae  the  powers  castorrsd,  or  appropriate  tlie  revenues  to  other  ddects,  a  mandamus 
will  Ito  at  the  instoace  of  any  party  liMnrad  to  oompel  obedience,  and  no  subsequent  Urn- 
ttatton,  leglslativB  or  ofganto,  can  justify  neglect  or  refosal  to  comply.  See  8  Otto,  U.  8. 
va.  MawOileana. 

Wbare  bonds  ars  isaaed  under  Isgtslative  anthoiity  by  a  mnnieipal  oorporation,  and  at  the 
tlBM  there  exist  no  legialatlTe  limitation  of  taicatian  to  pay  aald  bonds  at  matnii^,  or  to 
pravida  for  the  totoiaat  aeemtag,  no  subseqneni  legialallon,  whether  statutory  or  organic, 
can  impose  a  limitation  daprtrlng  the  holderaaf  tha  right  to  ha  paid  aa  flzad  by  the  oon- 
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tract,  and  it  is  emineoUy  just,  that  In  sacb  a  case,  the  oenrto  sboold  enforce  obedleace  by 
maiidamiia. 

4.  "  Any  Iaw  which  Id  its  operation  amoants  to  a  denial  or  olwtnictioa  of  the  riji^htsaccniiiif 
by  a  contract,  tboa^h  profeesing  to  act  on  the  remedy,  is  directly  obnoxloos  to  the  prolU' 
Mtion  of  the  Constitatkm."  89  G-ratt  985 ;  «  Cr.  97 ;  8  Wb.  1 ;  9  How.  iB&;  19  Wb.  fl3 : 
4  WaU.  553;  9  Wall.  10;  13  Wall,  White  va.  Hart,  96 U.  S.  506;  Ranffsr ease,  8 Otto : 
WollTf  19  Otto^  axftd  Premium  Bond  case.  La.  An.  B. 

5.  Tbo  tight  to  a  mandamns  is  based  on  three  things,  which  appear  in  this  Reeord^  condo- 
sively :  1.  A  clear  legal  right  in  nlator.  9.  A  oamBspoDdfaig  ministerial  duty  in  tlie 
defendants.  3.  A  want  of  any  other  specitto  or  idmiiiate  nmedy.  C.  P.  Artlele  BM; 
Strong,  C.  J.,  in  Commonwealth  Vs.  Plttsbarg}  ^tb  Pemi.  Stat.  509 ;  IS  A.  334,  «03;  9  A. 
496 ;  9  L.  385 ;  5  L.  339  ;  6  L.  508 ;  7  L.  511 ;  9  L.  339;  91  A.  559. 

6.  When  the  time  has  passed  to  do  a  particular  act  required  by  a  mandamus,  and  respon- 
dents by  appeal  suspend  its  performanoe,  this  Conrt  will  so  modify  tiie  writ  on  aArmsBCe 
as  to  make  it  eflEbctire  and  prevent  a  deniiU  of  Justice.    Conunr.  va.  Sellew,  9tfa  Otto, 

(7.  F.  Buck,  City  Attorney,  for  Respondent  and  Appellant : 

1.  In  Tirtne  of  the  Act  Hfo.  5,  Acta  of  1690,  Bxtra  Session,  no  oreditor  of  the  City  oflfew 
Orleans,  whether  he  be  holder  of  a  li^wdaUd  or  unliquidated  claim,  can  compel  the  pay- 
ment of  money  by  means  of  the  writ  of  mandamna,  by  appropriation  out  of  gemril 
receipts  and  rerenues. 

9.  On  general  principles,  mandamus  will  not  lie  to  compel  Hie  payment  of  money  when  then* 
is  an  adequate  remedy  at  law,  by  ordinary  action,  to  reduce  the  datm  to  Judgment. 

9,  Mandamus  to  compel  the  performance  of  a  '*  duty  "  ei^oixied  on  the  municipal  givfeiiinieB  t 
will  not  issue  when  the  duty,  so-caUed,  is  part  of  the  discretionary  exercise  of  leglslatlTe 
authority,  and  not  a  mere  abeduto  ministerial  one. 

4.  The  wiit  of  mandamns  to  lery  a  tax,  or  proiide  the  ftinds  wherewith  to  pay  a  bondni 
debt,  is  not  allowed  against  a  municipal  corporation,  wiUunU  judgtnent  previoudy  obtained, 
except  in  the  single  instance  where  a  specific  tax  is  directed  by  the  Legislature  to  pay  a 
particular  debt  authorized  by  it  The  tax  so  directed  to  be  levied  is  part  of  the  oontnMSt 
and  therefore  permitted  to  be  enforced  without  Judgment  on  tlie  debt. 

Sec  5^  Act  49,  Acts  of  1809,  provides  that  it  shiiU  be  the  duty  of  the  Common  Council  of  tbr 
City  of  New  Orleans,  annually,  (at  the  formation  of  the  annual  budget)  to  appropriate  a 
sum  sufficient  to  pay  the  interest  un  certain  bonds  authorised  by  said  Act-  The  limitt- 
tion  on  the  power  of  taxation  was  fixed  at  1(  per  cent.  This  "  duty  "  was  continued  ia 
Act  No.  7,  Acts  of  1870,  (City  Charter)  and  the  rate  of  tax  raised  to  If  per  cent.  By  sab- 
sequent  legislation,  Act  31,  Acts  of  1676,  the  Prt.minm  Bond  Act  atid  Constitution  of  1^79. 
the  foregoing  provisions  were  repealed ;  a  tax  of  flfk«en  mills  anthoriaed— five  mills  for 
the  benefit  of  the  only  class  of  bonds  retaining  recognition  in  the  statutes,  and  ten  mlOi^ 
for  the  support  of  the  government.  It  la  submitted  on  this  statement  of  atatttloi7  pro- 
visiona,  that  a  mandamus  cannot  be  made  peremptory,  dlreoting  the  City  Council  to  tp- 
propiiate  a  certain  amount  of  money  out  of  the  revenue^  whtoh,  in  its  discretian.  stilag 
in  its  legislative  capacity  it  baa  the  right,  if  it  is  not  its  positive  daty,  to  do  so^  to  appro- 
priate to  the  general  uses  of  the  goveniment.  State  ex  rtl.  Koore  va.  City«  31  ^n.  TK : 
B.  Baloy  vs.  City,  38  An.  79. 

A  holder  of  municipal  bonds,  tiie  intetest  on  which  is  to  be  paid  with  neney  to  be  appropri- 
ated out  of  general  revenues  of  the  oorporatlon,  haa  no  vested  right  in  any  pfwtiinilfT  rite 
of  taxation,  and  could  not  by  mandamns  compel  the  levy  of  a  tax  to  provide  a  ftmd  out  of 
which  his  interest  shall  be  paid.  A  /ortiari,  where  the  limit  of  taxation  haa  been  reduced 
for  general  purpoees,  to  a  rate  intended  to  provide  only  the  neoeesaay  aUmeny  of  the 
government,  the  duty  to  provide  tctr  the  payment  of  such  interest  la,  ipso  /eela,  remo^l 
or  repealed ;  and  whatever  other  remedy  the  creditor  may  have,  he  oannctt  by  mandamn* 
compel  the  appropriation  of  money  to  pay  his  claim  out  at  ftmds  expressly  and  exolosively 
dediflftted  to  the  necessary  cunent  expenses  <rf  the  gevemmiont. 
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On  Motiov  to  Dismiss. 

The  opiuion  of  the  Court  was  delivered  by 

Levy,  J.  The  inotioB  to  dismiss,  herein,  is  similar  to  and  based  on 
the  same  grounds  as  that  in  ^o^  82;i3,  jnst  decided,  and  for  the  reasons 
therein  given,  this  motion  is  denied. 


On  THE  Merits. 

FEmiBR,  J.  By  Act  No.  49  of  1869,  the  legislature  of  the  State 
authorised  the  City  of  New  Orleans  to  issue  bonds  to  the  amount  of  five 
uiillions  of  dollars^  to  be  used  in  exchai^e  for,  and  in  payment  of 
certain  then  existing  indebtedness  of  the  City,  evidenced  by  city  notes, 
judgments,  outstanding  warrants,  etc. 

By  tJie  Act  No,  93  of  1856,  in  force  at  the  time,  the  taxing  power  of 
tlie  City  of  New  Orleans  was  limited  to  one  and  one-half  percent,  upon 
the  assessed  value  of  both  real  and  personal  property,  except  as  to 
certain  then  existing  indebtedness. 

The  Act  of  1869  did.  not,  by  any  express  provision,  enlarge  the 
taxing  power  of  .the  City,  or  direct  or  authorize  the  levy  of  any  special 
tax  for  the  redemption  of  either  the  interest  or  principal  of  the  bonds. 

The  only  provision  made  for  that  purpose,  with  which  we  are  here 
concerned,  was  the  following : 

''  That  to  secure  the  payment  of  the  interest  and  capital  of  all  the 
lionds  to  be  issued  under  this  Act,  it  shall  be  the  duty  of  the  common 
council  of  said  City,  within  one  mouth  after  the  passage  of  tins  Act« 
and  annually  in  the  month  of  January  thereafter  *  *  *  to  appro- 
priate a  suJQ&cient  sum  out  of  the  rerenves  of  tite  current  year,  to  pay  tlie 
monthly  sum  of  $2{),166|,"  which  sums,  it  is  further  provided,  shall  be 
deposited  monthly,  by  the  city  treasurer,  witli  the  fiscal  agent,  and 
by  him  applied  exclusively  to  the  semi-annual  payment  of  the  interest 
ooufions  on  said  bonds. 

The  interest  on  the  bonds  was  regularly  paid  until  1876,  by  the  levy 
of  an  annual  tax  exceeding  one  and  one-half  per  cent,  the  taxing  limit 
liavingbeeu  extended  to  1.75  per  cent,  by  the  legislative  Act  No.  7  of 
Extra  Session  of  1870,  and  the  limitation  as  to  taxes  for  interest  on  the 
focHided  debt  having  been  subsequently  entirely  removed  by  Act  73  of 
1872. 

In  1876,  the  Act  No.  31,  commonly  known  as  the  Premium  Bond  Law, 
was  passed,  which  restored  the  one  and  one-half  limit  on  the  taxing 
power  of  the  City  which  had  existed  at  the  date  of  the  Act  of  1869, 
which  authorized  the  funding  of  all  the  bonded  indebtedness  of  the 
City  into  Premium  Bonds,  and  re>quired  that  all  of  said  tax  which 
should  be  levied  for  the  payment  of  interest  or  principal  of  bonds, 
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bIiouIcI  be  devoted  to  the  bonds  isfliied  nlider  the  fuudiug  fx^heiue  therein 
provided. 

Frotn  the  4ate  of  the  passage  of  this  Act,  up  to  the  adoption  of  tlif 
Constitution  of  1879,  the  City  autliorities  contiuued  to  levy  annually  » 
tax  of  one  and  one-half  j>er  cent  but  haa  devoted  the  whole  of  it  to  City 
expenses  or  alimony,  and  to  the  Premium  Bonds  issued  under  the  Act 
of  1876,  and  has  not  provided  for  the  interest  on  the  bonds  of  J8GM. 

An  Article  of  the  present  Constitution  of  the  State,  adopted  in  18?J, 
restricted  the  taxing  power  of  the  City  to  one  per  cent.,  but,  at  the 
demand  of  bonded  creditors,  we  lield  that,  if  necessary  for  the  perfor- 
mance of  their  contract,  the  City  was  bound  to  exercise  the  taxio|r 
power  which  it  possessed  at  the  date  of  said  contract,  notwithstanding 
the  subsequent  restriction.     State  ex  reh  Moore  vs.  N.  O.  32  A, 

In  conformity  to  this  decision  the  City,  up  to  this  date,  has  continued 
to  levy  annually  a  tax  of  one  and  one-half  per  cent. 

Act  '38  of  1879,  makes  it  the  duty  of  the  council,  on  or  aboot  the  2il 
Tuesday  of  December,  1879,  and  annually  thereafter,  to  propof^e  « 
detailed  statement  of  receipts  and  expenditures  for  the  Ensuing  year, 
to  publish  said  statement  for  ten  days,  and,  at  their  first  meeting  8^4^ 
such  publication )  to  adopt  said  statement  or  estimate,  and  to  levy  a  tax 
to  meet  the  expenditures  thus  estimated  not  to  exceed  the  limit 
prescribed  by  law  ;  and  provides  that  the  estimate  thus  adopted  shall 
constitute  an  appropriation  for  the  purposes  tiierein  set  forth,  'Cnd  that 
no  money  shall  be  drawn  from  the  treasury  except  upon  ench  appropri- 
ation ;  and  farther  provides  that  appropriations  made  in  said  estimate 
for  any  particular  purpose,  "  shall  not  b.^  diverted  from  that  object  by 
any  cause  or  reason  whatsoever  •  »  ♦  but  nhall  remain  and  be  kept 
sacred  to  the  object  of  the  appropriation."  r 

On  the  24th  of  December,  18^  Relator,  holder  of  bonds  isi^ued  niider 
the  Act  of  1869,  filed  his  petition  containing  all  necessary  and  nppi-o- 
priate  averments,  and  praying  for  a  writ  of  injunction  to  restrain  the 
Mayor  and  Administrators  frdm  adopting  the  budget  or  estimate  with- 
out providing  therein  for  payment  of  the  interest  on  hirboudft,  and 
also  for  a  writ  of  mandamus  commanding  them  to  provide  and  iiet 
apart,  out  of  the  receipts  and  revenues  of  the  year  1881,  a  sum  sitfB«ient 
to  pay  the  semi-annual  interest  on  his  bonds  falling  4ne  on  the  lott 
March  and  1st  September,  18S1,  and  to  place  and  insert  said  amount  in 
the  estimate  of  liabilities  and  expenditures  of  the  City  for  tiie  fiscal 
year  of  1881,  according  to  law,  and  also  to  provide  for  the  aniiiuU 
interest  on  said  bonds  as  it  matures  for  each  micceeding  year,  nntilfhll 
satisfaction  of  his  contract. 

The  writ  of  ii^j unction  was  not  allowed,  bat  by  an  order  of  llie  Coort 
dated  December27th,  1880,  the  alternative  writ  of  mandantis  WBsissoed* 


NEW  ORLEANS,  MARCH,  1882.  47:3 

--11^  ---  -  _,_-■- IIIIBTIII  II.  -  — -^        - 

Sf  Ate  ex  rel.  fiAinory  m.  City  of  New  Oriaani). 

made  returnable  on  January  :),  1861,  on  whieh  day  the  City  authorities 
filed  their  answer  or  return  to  the  writ,  setting  up  numerous  eausen 
why  the  writ  should  not  be  made  peremptory,  which  will  hereafter  be 
noticed  in  the  course  of  this  decision. 

The  Court  a  qua  rendered  judgment  making  the  mandamus  peremp- 
tory, '^  in  so  far  as  t<o  onler  the  Respondents  to  provide  and  set  apart 
trom  the  revenues  of  1881,  the  sum  of  )Bi)425,  to  meet  and  pay  the  serai- 
auDual  interest  on  tlie  bonds  held  by  Relat4>r.'' 

From  this  judgment  the  Respondents  alone  have  appealed,  and  the 
Relator  has  ai^ked  no  amendment  thereof;  so  that  the  fiole/[uestion  be- 
fore  OS  ifi  to  determine  whether  this  particuhir  judgment  shall  he 
affirmed,  or  i*eversed,  or  amended  to  the  advantage  of  the  appellants. 
We  have  no  concern  with  any  different  or  additional  relief  to  which 
Relator  might  be  entitled  in  another,  or  even  in  the  pre-sent  proceeding. 

Amongst  other  causes  why  the  mandamus  shouUl  not  be  made  per- 
emptory, the  Reapoiidente  returned,  in  substance,  and  the  evidence 
establishes,  that  on  the  Idtli  day  of  December,  they  had  proposed  and 
published  their  detailed  stfatement  of  receipts  and  expenditures,  and 
that  on  the  29th  December,  they  had  adopted  said  statement,  and  hml 
lefvied  a  tax  oi  one  and  one*half  per  eent,  whicli  exhausted  the  power 
of  taxation  possessed  by  tliem,  either  under  existing  law,  or  under  the 
law  which  was  in  force  at  the  time  when  Relator^s  l>onds  were  issued  ; 
and  that  the  whole  revenues  therefrom,  together  with  all  other  rev- 
enues of  the  City,  would  be  absorbed  by  the  appropriations  made  in  th^ 
said  bndgel  or  detailed  statement. 

It  cannot  he  denied,  that  in  proposing,  publishing  and  adopting  the 
bmlget,  at  the  times  and  in  the  manner  in  w^hich  these  things  were 
done,  the  Respondents  acted  in  simple  obedience  to  the  imperative 
mandates  of  the  Act  38  of  1879,  heretofore  referred  to.  There  wai« 
nothing  in  the  judicial  action  had  in  the  lielator^s  proceeding,  wliich,  in 
any  manner,  i-esitruined  or  controlled  their  action  in  the  premises,  or 
which  could  have  authorized  or  excui»ed  them  for  postponing  the  per- 
formance of  the  said  fiuictions  beyond  the  times  fixed  in  the  law  itself, 
to  await  the  determination  of  the  claim  asserted  by  him  and  denied  by 
themselves. 

In  considering  whether  the  judgment  appealed  from  shall  be  aflirmed 
or  reversed,  we  are  immediately  confronted  with  the  pi-actical  question 
as  to  how  the  peremptory  mandamus  ordered  by  said  judgment  shall 
be  executed. 

"  It  is  a  fundamental  principle  of  the  law  of  mandamus,"  says  Mr. 
High,  *'  that  the  writ  will  never  be  granted  in  cases  where,  if  issued,  it 
wotdd  prove  uuavailiug.  'And  wherever  it  is  apparent  to  the  Court 
that  the  object  sought  is  impossible  of  attainment,  either  through  want 
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of  power  oil  the  ]>art  of  the  persona  against  whom  it  is  invoked,  or  for 

other  sufficient  causes,  the  Court  will  refhise  to  interfere.'^    High^s 

Extraordinary  Rem.  i  14,  and  authorities  there  cited. 
The  mandamus  orders  the  Respondents  ^<  to  provide  and  set  apart 

from  the  revenues  of  1881,  the  sum  of  96,125,  to  meet  and  pay  the  aemi- 

annual  interest  to  fall  due  on  the  bonds  held  by  Relator,*'  etc. 
It  is  apparent  that  it  can  be  execut^ed  in  only  one  of  two  ways,  viz : 
1st.    By  taking  the  amount  fVom  tlie  revenues  already  raised,  and 

the  whole  of  which  have  already  been  appropriated  to  other  purpo«e« ; 

or 

2d.  By  levying  an  additional  tax,  for  the  -pucpose  of  raising  the 
additional  revenue  needed  to  meet  Relator's  demand* 

As  to  the  first  method :  It  is  not  established  that  there  are,  or  will 
be,  any  revenues  of  1881  in  excess  of  the  appropriations  made  in  the 
budget. 

The  law  of  1879  is  absolute,  that  appropriations  made  in  the  budget 
for  any  particular  purpose,  *<  shall  not  be  diverted  from  that  object  for 
any  cause  or  reason  whatsoever,  *  *  but  shall  remain  and  be 
kept  sacred  to  the  object  of  the  appropriation.'^  We  are  at  a  loss  to 
discover  where  we  are  to  find  authority  to  compel  the  Respondents  to 
violate  this  plain  mandate  of  the  law.  This  Act  is  no  novelty  in  legis- 
lation. A  similar  provision  is  found  in  Section  124  of  Act  164  of  1856, 
in  force  at  the  date  of  Relator's  contract,  and  his  case  would  not  be 
different  if  that  Act  remained  in  force. 

However  clear  may  have  been  Relator's  right  to  have  had  an  appro- 
priation made  for  his  demand,  and  however  clear  the  dnty  of  Respond- 
ents to  have  made  it,  the  fiict  remainsthat  the  appropriation  was  not 
made.  This  fact  alone  would  not,  perhaps,  have  been  sufficient  to  de- 
feat his  right  by  mandamus,  to  compel  the  city  authorities  to  do,  ont 
of  season,  tliat  which,  after  proper  demand  and  putting  In  default^  they 
had  failed  to  do  in  season.  But  it  is  supplemented  by  the  additional 
fact,  that  the  entire  revenues  have  been  actually  appropriated  to  other 
purposes,  and  that  the  law  forbids  absolutely  the  diversion  of  the 
revenues  from  those  purposes. 

Supposing,  for  the  sake  of  argument,  that  Relator  should  have  the 
right,  in  some  legal  proceeding,  to  go  behind  the  law  and  to  assert  a 
preference  on  the  revenues  over  some,'  or  all  of  the  appropriations,  and 
to  claim  the  annulment  or  reduction  of  some-  or  aU  of  them,  in  order 
that  his  claim  might  be  paid-~could  such  a  right  be  asserted  in  a  man- 
damus proceeding  t  An  infinite  number  of  objections  to  such  an  idea 
immediately  suggest  themselves,  chief  amongst  which  is  the  fiaot  that 
third  persons  have  acquired  rights  and  claims  in  and  upon  the  several 
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appropriations,  of  which  they  cannot  be  divested  in  a  mandamus  pro- 
ceeding to  which  they  are  not  parties. 

Mr.  High  only  enunciates  a  self-evident  proposition  when  he  sa^^s 
that  conrt«  will  refuse  t<o  interfere  by  mandamus,  **  especially  when  it  is 

apparent  that  the  interests  of  thinl  parties,  not  before  the  court,  are 

• 

involved.^'    High  on  Ex.  Rem.  i  99. 

How  shonld  Responjlents  execute  the  mandamus  herein,  if  main- 
tained f  What  appropriation  shall  they  annul  or  reduce,  in  order  tc 
provide  for  Relator's  demand  t  The  mandamus  does  not  specify.  Sup- 
pose they  shonld  decide,  for  example,  to  provide  for  it  out  of  the  ap- 
propriation made  for  the  payment  of  '^  judgments."  Would  not  the 
judgment  creditors  entitled  to  the  benefit  of  that  appropriation  have 
the  light  to  enjoin  them  from  so  doing  f  If,  on  the  other  hand,  they 
should  determine  to  reduce  all  the  appropriations  rateably,  that  would 
only  expose  them  to  the  same  assaults  by  a  multitude,  instead  of  by  a 
few  interested  parties.  If  it  be  said  that  they  may  provide  for  it  out  of 
appropriations  for  city  expenses,  the  reply  is,  first,  that  they  are  not 
ordered  so  to  do ;  and,  under  the  law,  appropriations  for  these  pur- 
poses are  as  inviolable  as  any  others  ^  secondly,  that,  no  doubt,  upon 
these  funds  a«  well  as  others,  employees  have  acquired  rights ;  thirdly, 
that  these  appropriations  may  be  essential  to  the  alimony  or  support 
of  the  City. 

We  are  not  to  be  influenced  by  the  fiAct,  that  the  provision  sought  to 
be  enforced  here  is  for  only  $6,000.  It  mig^t  as  well  have  been  for 
$600,000,  the  allowance  of  which  might  completely  paralyze  the  func- 
tions of  the  City  government. 

We  are  not  concerned,  here,  with  the  question  of  the  inadequacy  of 
other  legal  remedies  for  the  enforcement  of  Relator's  rights.  That  is  ii 
reason  for  the  exercise  of  the  I'emedy  of  mandamus,  when  that  i*emedy 
is  otherwise  adequate  and  appropriate.  But  we  hold  that,  in  such  a 
matter  as  that  now  under  discussion,  imwdamus  is  not,  under  any 
circumstances,  an  adequate,  appropriate,  or  even  legal  remedy,  and  we 
wish  it  distinctly  understood  that  we  decide  nothing  else. 

II. 

Can  the  mandamus  l>e  executed  by  levying  an  additional  tax  for  the 
purpose  of  providing  for  Relator's  demand  Y 

We  are  dispensed  from  the  discussion  of  the  question  of  power  or 
duty  on  the  part  of  the  Respondents  to  levy  any  tax  beyond   that 
already  levied,  by  the  following  distinct  admissions  in  the  brief  of 
Relator's  counsel,  which  are  sustained  by  the  record,  and  which  we 
quote : 

f 


\ 
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^<  Relator  does  uot  a»k  the  levy  of  any  tax,  either  dii'ectly  or  iudi- 
rt'Ctly,  nor  does  lie  claim  that  the  levy  of  a  tax  ia  recjaired  and  iieee*- 
iiary  to  satisfy  his  demand.  Not  a  vvoi'd  can  be  found  in  his  petition  or 
its  prayer  to  the  effect  that  he  asks,  eitlier  direotly  or  indii'octly,  the 
levy  of  any  tax  whatever,  as  a  condition  of  the  City'«  contract  witli 
him." 

In  presence  of  the  limitation  imposed  by  Articl^^9  of  the  Conatitn- 
tion,  it  is  cleiir  that  the  City  authorities  have  no  right,  of  ttieir  own 
motion,  to  exceed  that  limitation. 

The  question  whether  the  limitation  can  be  enforced  against  t^ 
rights  of  contract  creditors  is  a  judicial  question.  When  audi  a  ques- 
tion has  been  once  determined  by  the  Courts  in  favor  of  a  particuUir 
class  of  con  tine  t  credit<»rs,  they  must  obey  the  judicial  mandate,  and 
respect  thei^eafter  the  rights  of  suoh  creditors.  But,  in  absence  of  such 
judiciul  determination,  they  have  no  power  to  exceed  the  limit  imposed 
upon  them  by  the  Constitution. 

It  being  conceded  that  the  mandamus  herein,  does  not  compel  or 
require  them  to  levy  a  tax  in  excess  of  that  already  levied  by  then)} 
which  exceeds  the  Constitutional  limitation,  the^'  have  no  right  to  do 
so,  and  there  is  an  end  of  this  question  in  tiie  present  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  bo  reversed,  that  the  Relator's  demand  be  r^eoted,  that 
the  alternative  writ  of  mandamus  issued  herein  be  dissolved,  and  thf 
peremptory  wnt  denied,  at  Relator's  costs  in  both  Courts. 


On  Application  for  Rehearing. 

LEvr,  J.  An  ntteutive  pernsal  and  consideration  of  the  brief  of  the 
learned  counsel  of  Relator,  luis  failed  to  satisfy  us  that  there  is  any 
error  in  the  decisions  already  made  by  us  in  these  cases.  The  case  of 
DeLeon  vs.  City,  this  day  decided,  is  differentiated  from  these  in  thf 
nature  of  the  demand,  and  we  therein  i-epeat  the  reasons  which  to  our 
minds  are  conclusive  against  Relator's  demand,  so  streaupnsly  urged 
in  his  application  for  a  rehearing. 

A  rehearing  is,  therefore,  refused. 
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No.  d2<U. 
Thk  State  of  Louisiana  ex  kel.  C.  R.  De  Leon  vs.  The 

•  City  ov  New  Ouleans. 

UiffvrDLoe  of  tbU  eiMe  and  that  of  Henry  Samory  vs.  the  aame  D«feudant.  receatlj  reported. 

liv  t^e  termii  of  Section  S,  of  Act  Xo  4il  of  id&.),  it  Ih  iuiui«  the  duty  of  the  City  of  New  Orleaae 
to  appropriaie  aaunallv  oat  of  it8  rBvenaeii  a  muiq  Mufilcient  to  pay  the  annual  iutere^t  on 
the  band4  wued  by  virtue  of  aald  law 

Th«»  only  remeily  which  the  holders  of  such  bondit  in  1809  had  to  compel  the  performance  of 
anch  duty«  wa^  by  the  wiit  of  MamlamuA.  Act  No.  i  of  1870,  could  nut,  therefore,  consti- 
tutionally destroy  this  remedial  right  of  the  bundholders  without  creatia£  an  adequate 
mode  of  relief 

The  wiit  of  Mauddnus  ean  issue  to  oompel  the  levy  of  a  tax,  without  Judj^ent  previously 
obtained. 

Th4»  BeUtor  is  entitled  to  the  Mandamus  prayed  for,  to  compel  the  City  to  levy  and  collect 
such  tax  as  ma,Y  be  necessary  to  sati;ify  his  demand ;  thi4  Decree,  however,  not  to  oompel 
the  lev3'  ot  the  tax  in  future  years. 


A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Mouroef  J. 
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Upeneer  4t  White,  for  the  Relator  afld  Appellee  : 

1.  This  is  a  proueediQ)(  to  enforce  compliance  with  Act  40  of  1669  of  the  General  Assembly. 
That  Act  autliorizing  and  direotinji  the  City  of  New  Orleans  to  issue  the  bonds  held  by 
Relator,  and  directing,  under  penidty,  a  ceiiain  specific  sum  to  be  raised  annually  and 
depoalted  as  a  special  fund  with  the  Fiscal  Agent,  to  meet  the  interest  of  said  bonds,  oou> 
stitutes  a  contract,  and  creates,  ex  necestUate,  a  debt. 

:t.  That  Act,  (No.  49  of  1369)  imposing  the  duty  on  the  Council  of  annually  appropiiailug 
and  setting  apart  a  specified  sum  of  money  to  pay  Interest  on  said  bonds,  did,  by  niHies- 
sary  irapUeatiou,^  oonfw  the  power  and  impose  the  duty  to  l%y  the  necessary  taxes  to 
provide  that  sum. 

The  rale  is,  as  now  settled,  that  where  a  legisUtlve  act  authorizes  and  directs  a  municipal 
corporation  to  contract  an  obligation,  or  pay  a  specific  som  of  money,  it  docs  by  tm^<uNiCion 
authorise  and  rvquire  the  corporation  to  exercise  the  taxing  power  to  pay— unlesf  the 
power  to  tax  <«  ta^retely  exelwM  in  nuh  aot.  There  is  no  snoh  exclusion  in  said  Act  No. 
49.    See  Sanger  case,  8th  Otto,  pp.  393-393 ;  Loan  Association  vs.  Topeka,  80  Wall.  600. 

3.  Where  a  legislative  aot  antboriaes  and  directs  a  municipal  corporation  to  oreate  or  pay  a 
certain  debt,  and  to  impoae  taxation  for  that  purpose,  and  directs  that  a  tpee^c  turn  be 
annuaUif  raised  for  said  purpose,  any  prior  leffitlative  reetrietimi  on  the  power  of  taxation 
ia  neoeimrUy  abrogated,  eo/ar  at  relatet  to  that  parHetUar  debt.  In  such  case  the  taxing 
power  it  Umtted  onfy  by  the  turn  to  be  raited.  The  animna  of  Act  49  is  onmistakable.  It 
imposes  on  the  City  the  power  and  duty,  abtoluiely  and  unaonditionaUy,  qf  raitimg  a  «pe#i> 
Jted  aum  qf  money^wUhout  Hmitatlon  or  i^siefioMati— and  declares  that  fhilore  to  do  so 
ihaU  operate  to  diveat  the  Administrator  of  Flnanoo  af  aU  ottoial  power.  How  can  it  be 
pretended  that  any  prior  general  legislative  limitation  of  the  taxing  power  can  operate  to 
present  the  City  trom  doing  UUt  abtolute  and  unconditional  duty  f 

It  would  be  dengsAory  to  the  Court  to  elte  antberlt  j  to  show,  that  no  millmqueiwt  HmiMtUm  on 
the  taxing  power  oan  aflbot  prior  oantraatt. 

4.  At  the  UoM  of  the  ooutraot  (1869)  the  Relator  was  entitled  to  the  writ  of  ICandi^ua  to 
enforce  its  performance  See  C.  P.  890,  830-834 ;  High  on  Bx.  Bem ,  p.  13,  Sec.  10 ;  Same , 
p.  98,  See.  94 1  AngeU  ft  Ames  on  Corp.,  p.  773,  Sec.  707 ;  Abbott's  Digest,  Law  of  Corp., 
p.  «M»  Bm.  9(  94  N.  T.  198{  Hoore  vs.  City,  93  A. 


478  SUPREME  COURT  OF  LOUISIANA, 

state  ex  rel  De  Leon  vs.  City  of  New  Orleaaa* 

The  law  doea  not  require,  in  oaaee  like  tbia^  where  tbe  thing  demanded  to  be  done  cooslflUi.  in 
faciendo,  that  there  must  be  a  prerioos  money  Judgment     It  wookl  be  abeord  if  it  did. 

Nor  is  there  any  fbroe  in  the  otdectiou  that  to  warrant  the  wiic,  the  tax  most  be  speciile. 
There  U  no  difference  in  principle  between  the  case  whore  a  statute  dlrecta  a  gpedfte  nan 
to  be  raised  by  taxation,  and  the  case  where  it  directs  a  wpeeific  rate  of  taxation,  which 
will  produce  that  snm.  In  both  cases  the  tax  to  9peeiJlc-An  the  one  caae  by  tpe^fyinj  Um 
amount ;  in  the  other  by  spedf^ng  Ito  rote- 

There  is  no  ba«ls  in  the  law  of  LoaUdanat  nor  in  the  common  law,  for  the  propoeltioo  that  a 
ManJamna  to  compel  the  levy  of  a  tax  will  only  lasoe  where  the  power  to  tax  ia  oooferred 
in  ipHsnmig  verids. 

The  implied  power  of  taxation,  flowing  necessarily  fitm  the  act  under  whidi  the  ddit  is 
incurred  or  the  contract  made,  is  Just  aa  potent  and  eflbetive.  See  Burrongha,  (Tax)  p. 
453;  Dillon,  Sec.  688. 

5.  The  remedies  for  enforcing  the  contract,  existing  at  its  date,  cannot  be  impaired  or  takw 
away,  aad  any  legislation  miterlUly  diminls'iiag  the  effiuoy  of  theio  remedief  impiira 
the  obligation  of  tiM  contract,  and  is  v<rfd.    Bee  Wolf  vs.  Xew  Orleans,  13  Otto;  p  3R7  : 
Lucas  E.  Moore  vs.  City,  32  A. 

ThQ  Act  Xo.  5  of  1870,  if  it  be  construed  as  abridging  Relator's  right  to  Maodamua,  ia  nncon- 
stitutional  and  void.  But  that  act,  ia  truth,  has  no  possible  application  to  tfaia  caae  a» 
its  bare  inspection  wHl  show. 

6.  Where  an  obtigation  ia  a  complex  and  continuous  one,  running  from  month  to  month  and 
year  to  year,  as  in  this  case,  and  where  defendants  have  fur  seven  years  openly  disre- 
garded it,  and  refosed  in  any  way  to  perform  it,  they  are  in  d^auU. 

And  where  defendanta  come  into  Court  own^ini;  and  Justifying  their  refnaal,  and  denying  any 
obligation  to  perform,  it  is  not  neoeasary  to  put  them  in  default.  In  suoh  case  it  does  not 
lie  in  their  months  to  say  that  Relator's  demand  is  premature.  See  High  (on  Bx.  Bern ) 
Sec  38-3 ;  Paraona  va.  City  of  Charleston,  3  Hughea ;  3  Metoalfi),  (Ky.)  p.  50 ;  Moaes  on 
Mandaraus,  p  127. 

7.  This  is  a  proceeding  against  the  City  of  New  Orleans.  See  motion  to  dLsmisa  ia  Samoty's 
case. 

The  ihct  that  the  present  incumbents  of  the  City  government  may  be  succeeded  by  other 
agents  and  Horvants  presents  no  obstacle  to  a  decree  directing  the  future  action  of  sach 
corporate  officers.  See  19  Wende'l.  58;  16  J'ohnson,  (Ky.)  01;  High,  (Bx.  Bern.)  p.  3S, 
Sec.  6. 

And  the  Court  may  order  the  Council  to  m->et  ag«in,  and  do  now  what  it  should  have  done  In 
December,  1881.    See  People  v.-*.  Supervisors,  8  2f.  T. :  4  Seld.  317 ;  9  Otto.  698. 

8.  The  late  decision  in  the  case  of  S.iraory  vsi.  The  City,  in  nowise  aff.)Cts  unfarorably  the 
case  of  this  Relator.  The  points  upon  which  that  decision  rests  do  not  arise  in  this  case. 
In  this  caae  our  demand  cannot  be  considered  as  coming  too  late— we  ask  for  relief,  not 
only  for  1883,  but  for  aubsequent  yeare.  We  pray  for  a  tax  to  meet  onr  demand.  We 
have  seasonably  filed  an  answer  askiog  the  Judgment  below  to  be  so  ameoded,  so  as  to 
give  it  to  ns. 

C,  F.  Buck,  City  Attorney,  and  Wynne  Eoffersj  for  Respondent  antl 
Appellant. 

The  opinion  of  the  Court  was  delivered  by 

FenneR;  J.  This  is  a  mandamus  proceeding  bj  the  Relator,  as 
holder  of  bonds  of  the  City  of  Xew  Orleans,  issued  under  Act  No.  49  of 
1809,  to  compel  the  City  administrators  to  comply  with  the  provisioDH 
of  Section  5  of  said  Act,  by  providing  for  the  payment  of  the  interest 
coupons  falling  due  in  1882,  and  in  subsequent  years.  The  bonds,  pro- 
ceeded on,  are  of  the  same  class  with  those  involved  in  the  case  of  State 
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«jr  reL  Saiuory  vs.  City  of  New  Orleans,  No,  8233  of  oar  docket,  recently 
decided,  and  we  may  refer  to  the  opinion  in  that  case  for  a  statement 
of  the  legislation  and  other  facts  affecting  the  general  rights  of  such 
iiondholder. 
Considering,  in  the  Saniory  ease : 

1.  That  the  judgment  appealed  from  only  ordered  the  Respondents 
*^  t-o  provide  and  set  apart  from  the  revenues  of  1881,  the  sum  of  $6,125 
to  meet  and  pay  the  aeMi-annual  interest  to  fall  due  on  the  bonds  held 
hy  Relator." 

2.  That  said  judgment  was  only  rendered  and  signed  on  the  21  at  of 
Januarj^  1881,  after  the  fibal  adoption  of  the  budget  settling  the  rate 
of  taxation  for  the  year  1881,  and  fixing  and  appropriating  the  revenues 
of  aaid  year. 

S.  That  said  judgment  did  not,  by  its  terms,  contemplate  or  com- 
mand the  raising  of  ad<litioual  revenues  for  1881,  by  taxation  or  other- 
wise. 

4.  That  appeal  had  been  taken  by  the  Respondents  alone,  and  that 
no  amendment  of  the  judgment  had  been  asked  by  the  Relator,  who  was 
appellee. 

5.  That  in  absence  ef  sudi  prayer  for  amendment,  our  appellate 
functions  were  confined  to  affirming  or  reversing  said  judgment,  or 
amending  it  in  favor  of  appellant. 

6.  That  said  judgment,  if  affirmed  as  rendered,  could  only  have  been 
executed,  even  at  the  date  of  it$  ret^dition,  by  taking  the  amount  of 
Belat4M:'s  claim  from  the  revenues  already  fixed  and  appropriated  to 
other  purposes,  and  could  not  have  been  executed  by  the  levying  of 
new  taxes,  because  the  mandamus  did  not  so  order,  and  for  other 
reasons  stated  in  the  opinion. 

7.  That  for  reasons  fully  set  forth  in  the  opinion,  the  revenues  of 
1881  could  not  be  diverted  from  the  purposes  to  which  they  were 
devoted  by  the  budget. 

We  held,  in  that  case,  that  the  judgment  rendered  could  not  be 
lawfully  executed,  was  therefore  erroneous,  and  should  be  reversed. 

The  present  case  is  distinguished  from  the  one  just  mentioned  in 
several  important  features,  viz : 

1.  The  judgment  appealed  from  commands  the  Respondents ''  to 
include  in  the  estimates  of  receipts  and  expenditures  to  be  adopted  by 
them  for  1882,  and  in  the  estimates  to  be  by  them  thereafter  annually 
adopted,  pursuant  to  the  provisions  of  Act  No.  49  of  1869,  appropria- 
tions sufficient  to  meet  and  pay  the  interest  upon  the  bonds  held  by 
Relator,  say  the  annual  sum  of  $9,394,  and  that  the  amount  so  appro- 
priated be  set  apart  and  deposited,  etc. 
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2.  This  ludgnient  was  rendered  in  March,  18S1,  several  montIif« 
before  the  period  fixed  by  law  for  the  adoption  of  the  budget  or  efitrimare 
of  receipts  and  expenditiircH  for  1882. 

3.  The  Relator  and  appellee  lias  filed  timely  answer  to  the  appeal, 
praying  an  amendment  so  as  t/O  command  the  defendants  to  levy  nitil 
collect  a  sufficient  tax  to  satisfy  Relator's  demands. 

These  distinctions  remove  the  obstacles  which  the  Relator  in  the 
former  case  encountered,  and  require  a  determination  of  the  pre«»nr 
case  upon  other  principles. 

The  constitutionality  of  Act  49  of  1869,  is  not  questioned. 

The  genuineness  and  validity  of  the  lK)nds  held  by  Relator  are  not 
disputed. 

That  the  Act  constituted  a  contract  between  the  City  and  the  holilen* 
of  bonds  issued  thereunder,  cannot  be  controverted. 

It  is  settled  in  the  jurisprudence  of  this  State  and  of  the  Sapreni** 
Court  of  the  United  States,  that  any  law  of  the  State,  whether  in  the 
form  of  a  legislative  Act>  or  a  constitutional  provision,  which  im paint 
the  obligation  of  a  contract,  is  repugnant  to  the  Constitution  of  the 
United  States,  and  is  to  be  held  inoperative  so  far  as  it  impairs  sticli 
obligations.  We  hav©  heretofore  expressly  held  that  the  Aet  No.  IM 
of  1876,  and  Art.  209  of  the  present  Constitution,  cannot  operate  to 
impair  the  obligations  of  antecedent  contracts. 

By  the  t«rms  of  Section  5  of  Act  49  of  1869,  it  \b  made  the  positive 
duty  of  t\\e  common  council  of  the  City  of  New  Orleans  to  appropriate 
annually,  out  of  itd  revenues,  "a  sum  sufficient  to  p»y  the  annual 
interest  on  the  l>onds  authorized  to  l>e  issued,'^  and  to  deposit  the  same 
in  the  manner  indicated,  and  to  **  apjily  the  same  exclusively  to  the 
semi-annual  j)aynient  of  the  interest  ooninms  of  siiid  Imuds.^ 

This  duty  is  positive,  unambiguous,  and  so  clearly  dcffiied  a>»  to 
exclude  the  necessity  of  the  esereise  of  any  discretion,  and  to  make  it 
substantially  ministerial  in  its  character,  as  mu^'li  so  as  any  eoquinite 
duty  can  be.  All  cor^wrate  duties  nuist  he  performed  through  thf 
agency  of  its  officers,  who  act  by  means  of  corporate  resolntiourt  «r 
ordinances,  which,  though  quasi -legislative  in  tlieir  character,  have  been 
universally  held  to  fall,  in  proper  cases,  within  the  control  of  the  writ 
of  mandamus.  Our  Code  of  Prai'tioe  expressly  pi'ovides  that  the  writ 
may  be "  addressed  *  ♦  *  to  a  corporation  •  •  ♦  direetiuj;  it 
to  perform  certain  acts  belonging  to  the  place,  d«ty  or  quality  witli 
which  it  is  clothed,"  (Art.  820),  and  also  "  tliat  it  may  be  directwl  t4> 
public  officers  to  comx>e1  them  to  fulfil  any  of  the  duties  attached  t<o 
their  office,  or  which  may  be  legally  re4inired  of  them.^' 

It  is  not  denied  that,  at  the  date  of  the  Act  of  1869,  these  provisioiiF 
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fiiniished  a  complete  and  appropriate  remedy  to  compel  the  City  and 
its  common  council  to  perform  the  duties  80  ini]>eratively  imposed  on 
them  by  the  Act. 

The  Cit3'  contends,  however,  that  this  remedy,  80  far  as  it,  and  it« 
officers  are  concerned,  has  been  taken  away  by  subsequent  legislation, 
to- wit :  by  Act  No.  5  of  1870. 

The  performance  of  the  duties  referred  to,  is  certainly  a  vital  obliga- 
tion of  Relator^s  contract.  i 

The  only  remedy  afforded  by  the  law  to  enforce, the  performance  of 
this  obligation  was  the  writ  of  mandamus ;  and  if  that  remedy  has  been 
taken  away,  it  is  evident  that  there  exists  to-day,  in  the  remedial  sys- 
tem of  our  law,  no  remedy  whatever  for  theenforccment  of  this  specific 
obligation  of  the  contract. 

The  Supreme  Court  of  the  United  States,  very  recently,  in  discussing 
this  very  same  Act  of  1870,  and  Section  7  of  the  Premium  Bond  Act, 
settled  the  question  conclusively  and  adversely  to  the  City's  claim, 
holding : 

**  A  contract  is  impaired,  in  the  sense  of  the  Constitution,  when  the 
means  by  which,  at.  the  time  of  its  execution,  it  could  be  enforced,  that 
is,  by  which  the  parties  could  be  obliged  to  pei*form  it,  are  rendered 
less  efiScacious  by  legislation  operating  dii'ectly  upon  those  nieaus.^^ 
Wolff  vs.  New  Orleans,  13  Otto,  367. 

However  questionably  broad  this  stat'iinsnt  miy  be,  the  correct- 
ness of  the  principle  cannot  be  disputed  when  applied  to  legislation 
destroying  the  only  remedy  for  the  enforcement  of  a  particular  contract 
obligation,  iind  supplying  none  in  lieu  thereof.  Unless,  therefore,  there 
lie  other  reasons  for  denying  the  remedy  of  mandamus  than  the  subse- 
quent legislation  referred  to,  that.cjiuuot  avail. 

We  think  it  very  plain  that  the  terms,  in  which  the  duty  referred  to 
is  iui{K)sed,  involve  necessarily  the  duty  to  levy  such  tax  (at  leas<t 
within  the  (Miwer  of  taxation  possessed,  at  the  time,  by  the  corporation) 
OS  ^'\\\  render  {Kissible  the  perfonuance  of  the  duty.  It  would  be  absurd 
to  require  the  council  to  appropriate  a  specific  sum  out  of  the 
revenues,  and  to  deposit  that  sum  with  a  particular  ofilcer,  and 
to  apply  the  same  exclusively  to  the  payment  of  this  interest, 
unless  the  legislature  contemplated,  at  the  same  time,  that  revenues 
should  be  raised  in  each  year  sufiicient  to  meet  and  fill  the  said  require- 
ments ;  and,  if  such  revenues  cannot  be  raised  otherwise  than  by  taxa- 
tion, as  the  answer  of  the  City  in  this  case  admits,  they  must  be  so 
provided. 

The  use  of  the  word,  "  appropriate,"  taken  in  connection  with  the 
charter  of  the  City,  then  in  force,  places  this  question  in  a  clearer  light. 
Section  124  of  the  Charter  of  1856,  pro\'ide8  substantially  that  the  City 
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council  shall,  once  in  every  twelve  months,  before  fixing  the  amoant 
of  taxes  to  be  assessed,  make  detailed  estimates  of  liabilities  and  expen- 
ditures, and  shall  then  fix  such  hite  of  taxation  as,  together  with  other 
revenues,  may  be  necessary  to  meet  said  estimated  liabilities  and 
expenditures ;  and  "  the  adoption  of  said  estipufiitie  shall  be  considered 
as  the  appropriation  of  the  amount  therein  stated  for  the  puju^ses 
therein  stated/' 

This  is  the  •nly  m«de  of  appr&priathn  contemplated  by  the  charter, 
and  is  the  mode  which  the  legislature  had  in  view  when  it  used^the 
word  ^^  appropriate  ^  in  the  Act  of  1869,  It  follows  that  the  duty  t4 
appropriate  included  the  duty  to  provide  for  it  by  taxation,  unless  it 
could  be  met  out  of  other  revenues,  which  the  City  itself  says  cannot 
be  done,  but  which  it  is  still  at  liberty  to  do,  if  it  sees  proper.  As  to 
the  extent  of  the  City's  power  of  taxation,  under  this  contract,  consid- 
ered in  connection  with  other  legislation  in.foroe  at  the  time,  the  broad 
dkta  of  the  Supreme  Court  of  the  United  States,  in  United  States  «r  rd. 
Ranger  vs.  New  Orleans,  if  literally  applied',"would  remove  all  doubt 
It  is  there  said : 

*'  When  a  power  to  contract  a  debt  is  conferred,  it  most  be  inferred 
that  a  corresponding  power  of  providing  for  its  payment  (by  taxation) 
is  also  conferred.  The  latter  is  implied  in  the  grant  of  the  power,  and 
such  implication  cannot  be  overcome,  except  by  express  words 
excluding  it.'' 

This  dictum  was  uttered  in  a  case  where  at  the  time  the  law  was 
passed  authorizing  the  contract,  there  was  no  legislative  restriction  on 
the  power  of  taxation ;  and,  as  applied  to  such  a  case,  could  not  be 
objected  to.  We  think  the  more  cautious  and  qualified  expression  of 
the  same  Court,  in  the  case  of  Loan  vs.  Topeka,  20  Wall.  600,  furnishes 
a  sounder  rule.    It  was  there  said : 

''It  is  to  be  inferred  that  when  the  legislature  authorizes  a  city  to 
contract  a  debt  by  bond,  it  Intends  to  authorize  it  to  levy  such  taxes  as 
are  necessary  to  pay  the  debt,  unless  tliere  is,  in  the  Act  itself,  on  in 
some  general  Statute,  a  limitation  upon  the  power  of  taxation  which 
repels  such  an  inference." 

The  question,  whether  the  existence  of  such  limitation  in  a  general 
Statute  ''repels  the  inference"  of  an  intention  to  extend  such  power  in 
the  particular  Statute  authorizing  the  creation  of  a  debt  by  bond,  is  one 
which  must  be  determined  on  the  circumstances  of  each  case,  and  much 
is  here  weightily  said  by  the  City  to  show  that,  in  the  instant  case,  the 
inference  contended  for  is  repelled. 

We  find  it,  however,  unnecessary  to  determine  that  question  now. 
At  the  time  of  the  adoption  of  the  Act  of  1869,  the  City  possessed  the 
IK>wer  of  taxation  to  the  extent  of  one  and  one-half  per  cent,  and  all 
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the  authorities  agree  that  this  power  was  read  into  the  contract  and 
could  not  be  revoked  to  the  prejudice  of  holders  of  bonds  issued  under 
the  Act,  who  had  an  irrevocable  right  to  its  exercise  to  the  extent  nec- 
essary for  the  fulfilment  of  their  contract.  As  the  legislature  could  not 
revoke  this  power,  neither  could  it  destroy  the  rights  of  these  bond- 
holders therein  and  thereupon,  by  providing  that  the  whole  of  said  tax 
above  the  alimony  of  the  City,  should  be  devoted  to  other  purposes,  to 
their  complete  exclusion  from  the  benefits  thereof.  This  was  attempted 
to  be  done  in  the  Premium  Bond  Act ;  but  while  we  held  that,  under 
that  Act,  the  premium  bondholders  were  entitled  to  a  specific  tax  pro- 
vided for  their  benefit,  we  also  held  that  the  seventh  Section  and  all 
other  parts  of  said  law  which  militated  against  the  contract  rights  of 
other  bonded  creditors  were  unconstitutional  and  inoperative.  State 
ex  rel.  Moore  vs.  New  Orleans,  ^  A.  742. 

It  thus  follows,  that,  although  the  City  may  levy  10  mills  for  its 
alimony,  and  5  mills  for  the  premium  bonds,  the  latter  is  not  to  the 
pitgudice  of  the  right  of  Relator  to  have  a  tax  levied,  within  five  mills, 
to  the  extent  necessary  to  satisfy  his  contract. 

The  ol]|jection  of  the  City  that  mandamus  cannot  issue  to  compel  the 
levy  of  a  tax  or  provision  of  funds,  without  judgment  previously 
obtained,  is  without  foundation  under  our  system. 

The  writ  of  mandamus  is  not  provided,  under  our  law,  as  a  means  of 
enforcing  judgments.  It  is  given  as  a  remedy  to  compel  the  perform- 
ance of  duties.  Relator^s  right  to  demand  the  performance  of  duty 
here  claimed,  flows  from  the  law  and  from  the  fact  that  he  is  holder  of 
the  bonds,  whose  genuineness  and  validity  are  not  disputed,  a  fact 
admitted  by  the  City,  and  w^liich  could  derive  no  additional  certifica- 
tion from  a  judgment.  The  existence  and  nature  of  the  duty  equally 
depend  upon  the  law,  and,  instead  of  being  required  to  be  established 
by  prior  judgment,  they  form  the  very  question  at  issue  in  a  mandamus 
proceeding,  and  are  determined  by  the  judgment  therein. 

The  duty  to  raise  the  sum  of  $9,«^4,  by  taxation  upon  a  given  assess- 
ment of  property,  is  quite  as  simple  and  free  firom  discretion,  as  would 
be  the  duty  to  levy  a  specific  tax  of  one  mill  on  the  same  assessment. 
It  requires  merely  the  simplest  arithmetical  operation  to  fix  the  rate  of 
tax  required  as  clearly  as  if  it  had  been  fixed  in  the  law.  Distinction 
cannot  be  made  between  the  two  cases ;  and  iA  is  admitted  that  man- 
damus lies  to  enforce  the  levy  of  a  sjtecific  tax. 

It  only  remains  to  consider  the  objection  of  prematurity  of  the 
demand. 

We  think  the  admitted  fsict  that  the  City  had  failed  and  refused  to 
perform  this  duty  for  six  years,  notwithstanding  timely  demand,  and 
the  City^s  own  return  to  the  effect  that  it  was  not  obliged,  and  did  not 
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intend,  to  perfonu  it,  conclusively  overthrow  this  objection  and  estab- 
lish such  a  case  of  intended  and  certain  default  as  justified  the  issuance 
of  the  writ  in  advance  of  the  time  when  the  duty  should,  in  the  then 
current  year,  be  perfoimed. 

So  far,  however,  as  the  mandamus  orders  the  performance  in  subse- 
quent years,  we  shall  not  affirm  it. 

The  City's  default,  heretofore,  has  been  based  upon  her  construction 
of  her  legal  obligations,  and  it  is  not  to  be  presumed  that  she  will 
repeat  it  after  these  have  been  judicially'  detennined. 

It  might  be,  moreover,  that  the  agents  of  the  City,  through  whom 
alone  she  can  act,  may  discover  other  objections  or  defenses  to  such 
demand  in  future  years,  which  have  not  been  passed  upon  and  are  not 
concluded  by  this  decision. 

In  amending  the  judgment  so  as  to  direct  Respondents  to  levy  taxen 
to  the  extent  necessary  for  the  performance  of  the  duty,  we  do  so  sim- 
ply to  place  beyond  question  their  authority  to  do  so  if  necessary,  and 
without  prejudice  to  their  right  to  satisfy  Relator's  demand,  in  any 
lawful  way  thej'  may  select,  out  of  the  revenues. 

Our  judgment  will  be  the  judgment  which  should  have  been  i-endered 
by  the  court  a  quu,  and  will  have  effect  as  if  rendei'ed  at  that  time,  and 
we  leave  that  court  to  regulate  and  enforce  its  execution. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled  and  i*evei*sed,  in  so  far  as  the  mandamas 
ordered  applies  to  yeara  subsequent  to  1882;  that  it  be  amended  so  as 
to  authorize  and  direct  Respondents  to  levy  and  collect  such  tax  as  may 
be  necessary  to  satisfy  Relator's  demand ;  and  that,  in  other  respects, 
it  be  affirmed,  Relator  to  pay  costs  of  this  appeal. 

Bermudez,  C.  J.,  and  Poch6,  J.,  dissent. 
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J.  E.  Austin,  Receiver,  vs.  Noah  Scovill  ist  als. 

In  the  absence  of  the  Judge  of  one  of  the  District  Conrtn  of  New  Orleans,  another  Dlstrirt 

Judge  of  the  same  Parish  could  grant  an  appeal  tvom  a  Judgment  rendered  hy  tbeabaent 

Judge. 
When  the  appellant  has  priced  for  an  appeal  and  filed  his  bond,  within  the  legil  delay.  th«) 

omission  of  the  Jndge  to  sign  the  order  cannnot  pr^ndice  the  rights  of  snob  appell  mi- 
This  suit  is  upon  a  contract  to  wreck  a  sunken  steamer  and  remove  thereftxHn  all  the  mo\  able 

property.    The  Court  holds  that  a  certain  agreement  in  anotJier  ault  against  the  Insnivrs 

of  the  stumer,  did  not  affect  the  contract  with  the  wreckers. 

APPEAL  from  the  Sixth  District  Court  for  tlie  Parish  of  Orleans. 
Bighiar,  J. 

B.  F.  Formatij  for  Plaintiff  and  Appellee. 
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Ba^e  &  Denhjre,  for  Defendants  and  Appellants. 

Albert  Voorhies,  for  the  Merchants*  Insurance  Company,  Defendant 
and  Appellee- 

T.  H.  Kennedy  and  H.  ChiaiiellUy  for  the  Uuioi)  Insurance  Company^ 
Defendant  and  Appellee. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Couit  was  delivered  by 

Manning,  C.  J.  This  appeal  is' from  a  judgment  of  tlie  Sixth  District 
Court  of  New  Orleans.  The  judgment  was  rendered  on  July  3d,  1878, 
the  last  day  of  the  term.  On  the  9th  of  same  month  the  api>ellant 
prayed  a  suspensive  appeal,  obtained  an  order  tlierefor  from  Judge 
Tissot  of  the  Second  Court,  who  was  sitting  to  grant  orders  for  Judge 
Rightor  of  the  Sixth  Court,  and  filed  his  biML  of  appeal  in  accordance 
with  that' order  on  the  same  day.  Judge  Rightor  was  absent  from  the 
State  on  the  9th  of  July. 

The  plaintiff  moves  to  dismiss  on  the  gi*ound  that  neither  the  Judge 
of  the  Second  Court,  nor  any  other,  could  lawfully  act  in  any  other 
Court  than  his  own,  to  grant  orders,  and  therefore  the  act  of  Judge 
Tissot  in  granting  an  appeal  from  a  judgment  of  the  Sixth  Court  wen 
null.    He  could  not  sit  in  the  Sixth  Court  for  any  judicial  purpose. 

It  has  been  customary  for  many  ^''ears  for  the  Judges  of  the  New 
Orleans  Courts  to  arrange  among  themselves  for  the  transaction  of  bnsi- 
ness  in  their  several  courts  during  the  vacation,  other  than  the  trial  of 
causes,  and  it  is  now  contended  that  this  practice  is  without  waiTant  of 
law.  A  great  deal  of  routine  business  has  been  thus  conducted,  and  it  is 
important  to  know  whether  it  has  been  legally  done. 

The  question  came  up  in  St.  Romes  vs.  Levee  Steam  Cotton  Press, 
and  it  was  held  that  in  the  absence  of  the  Judge  of  one  of  the  District 
Courts  of  New  Orleans,  another  District  Judgeof  the  same  parish  could 
grant  an  appeal  from  a  judgment  rendered  by  the  absent  Judge. 
Opinion  Book  45,  p.  :i29. 

We  are  not  dis])08ed  to  overrule  a  decision,  upon  which  the  profession 
has  since  acted,  and  especially  when  it  is  in  accordance  with  the  prac- 
tice which  had  obtained,  and  which  was  unifonuly  followed  during 
many  years  anterior  to  its  rendition.  We  will  assume  that  tlie  Judge 
of  the  Second  Court  was  acting  under  the  law  of  1855,  p.  317,  Sec.  13* 

It  appears  that  out  of  abundant  caution,  the  appellant  procured 
an  order  of  appeal  from  Judge  Rightor  of  the  Sixth  Court,  on  August 
21st,  after  he  had  returned,  and  it  is  urged  by  the  appellee  that  this 
could  not  operate  as  a  suspensive  appeal,  the  ten  days  having  expired 
from  the  date  of  the  judgment. 
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The  appellant  bad  prayed  an  appeal,  and  filed  his  bond  within  the 
delay.  If  the  Judge  delayed  signing  the  order,  that  ehonld  not  preju- 
dice the  appellants'  rights.  In  Estopinal  vs.  Zunts,  where  an  appellant 
had  filed  his  petition  and  bond  within  the  delay,  but  the  Judge  did  not 
grant  or  sign  the  order  until  five  days  thereafter,  and  until  the  ten  dny» 
had  elapsed,  it  was  held  that  he  could  not  be  made  to  suffer  because 
the  Judge  did  not  sign  the  order  of  appeal  at  the  time  the  petition  and 
bond  were  presented  to  him.    Ibidj  p.  23. 

The  Act  of  1839,  now  incorporated  in  the  Code  of  Practice,  (Art.  8P8) 
has  greatly  reduced  the  number  and  kind  of  causes  for  which  appeals 
may  be  dismissed,  and  even  before  that,  this  Court  said : 

**  Accidents  beyond  the  appellant's  control  may  prevent  him  from 
bringing  up  the  record  in  due  time.  Tlie  clerk  of  the  inferior  court 
may  die,  may  be  disabled  by  sickness,  or  a  great  pressure  of  business 
may  prevent  him  from  making  out  the  transcript^  or  he  may  neglect 
or  wilMly  omit  doing  it.  Other  events  may  cause  a  delay.  In  sucli 
case  the  transcript  will  be  received,  and  no  objection  be  allowed.^ 
Kirkland  vs.  his  Creditors,  8  New  Series,  597. 

A  third  ground  of  dismissal  is  the  want  of  legal  citations  of  appeal 
The  appellees  were  cited  under  the  first  order  of  appeal  granted  by 
Judge  Tissot,  and  the  plaintiff  insists  that  that  order  being  null,  cita- 
tions must  have  issued  after  Judge  Righ tor's  order  before  that  appeal 
can  have  effect.  At  most  that  would  be  a  neglecttif  the  clerk,  for  which 
the  appellant  cannot  be  deprived  of  his  right  of  appeal,  but  since  we 
hold  the  appeal  granted  by  the  Judge  of  the  Second  Court,  sitting  in  the 
Sixth  Court  as  Judge  in  lieu  of  the  Judge  of  that  Court,  to  be  good,  the 
citations  under  that  order  are  sufficient. 

If  the  appointment  of  another  Receiver,  vice  Austin,  deceased,  upon 
whom  citation  of  appeal  was  served,  be  invalid,  we  should  not  dismiM 
on  that  account,  but  remand  for  a  proper  party  to  be  made. 

The  motion  is  denied. 


On  the  Merits. 

Lbvy^  J.  This  suit  was  brought  to  recover  of  the  defendants  the 
sum  of  twenty-five  hundred  and  fifty  dollars,  with  five  per  cent  per 
annum  interest  from  judicial  demand. 

It  is  aUeged  in  the  i>etition  that  Noah  Scovill,  for  himself  and  as 
master  of  the  steamer  Texarkana,  which  had  sunk  in  Red  River,  and  as 
agent  of  the  Union  and  Merchants'  Mutual  Insurance  Companies,  in 
which  said  steamer  was  insured,  entered  into  a  written  contract  with 
ilcClintock  and  Dixon  to  wreck  said  sunken  steamer  and  to  remoTC 
therefrom  all  the  movable  property  thereon,  to-wit:  ber  machinery^ 
boilers,  engines,  etc.,  all  to  be  delivered  to  the  order  of  said  Scovill^ 


NEW'ORLEANS,  MARCH,  1882.  487 

AustiB  ▼«.  SeoviU  ci  ala. 

on  the  bank  or  on  board  the  steam  wrecking  boat ''  Dixie  f  that  said 
agreement  was  made  in  the  name  of  said  McClintock  and  Soovill  alone^ 
bat  really  for  the  account  of  McClintock  and  Dixon  for  the  one  party  and 
for  the  account  and  bene6t  of  said  Seovill  and  said  Insurance  Com* 
INiniea  of  the  other  part,  and  the  work  was  undertaken  with  the  knowl- 
edge, assent  and  ratification  of  said  Companies  and  their  officers ;  that 
said  McClintock  and  Dixon  performed  said  work  and  made  such  dispo- 
sition of  all  the  said  movable  property  as  was  directed  by  said  Scovilli 
and  to  the  best  advantage  of  all  parties  concerned,  and  faithfully  exe- 
cuted said  contract  iu  all  particulars.  That  with  the  knowledge  and 
assent  of  said  Scovill  and  for  the  preservation  of  said  property,  they 
shipped  a  large  portion  of  it  to  New  Orleans  on  their  own  boat,  for 
which  they  claim  three  hundred  dollars  as  freight,  in  addition  to  the 
$2,250  stipulated  in  the  contract. 

The  contract  purports  in  its  body  to  be  between  McClintock  aiid 
8coviQ,  and  is  signed  by  both  of  them  in  their  individual  capacities. 

There  was  judgment  against  the  defendant,  Koah  Scovill,  for  the 
sum  of  $1,417.90,  and  in  favor  of  the  defendants,  the  two  Insurance 
Companies. 

A  remittitur  of  $966.25  was  entered  by  the  plaintiff,  which  reduced 
the  Judgment  to  the  sum  of  $l,061i86. 

A  suspensive  appeal  was  taken  by  the  defendant,  Scovill,  and  a 
devolutive  appeal  by  the  plaintiiT,  Receiver,  the  latter  being  taken  to 
the  Judgment  so  far  as  it  rejects  the  claim  and  demand  against  the 
Insurance  Companies. 

The  record  discloses  the  following  facts : 

Defendant,  Scovill,  was  the  owner  and  master  of  the  steamer  Tez- 
arkana,  engaged  in  the  navigation  of  Red  River,  and  insured  the  boi^t, 
which  was  valued  at  $90,000,  in  the  two  Insurance  Companies  for 
$10,000  in  each,  he  being,  practically,  his  own  insurer  for  the  remaining 
$10,000  of  said  value. 

While  thus  insured,  on  the  20th  of  August,  1870,  the  steamboat  sunk 
in  Red  River,  some  thirty  miles  or  more  below  Shreveport,  the  sinking 
resulting  from  a  collision  with  another  steamer.  As  soon  as  the  acci- 
dent occnn*ed,  Scoville,  master  and  owner,  telegraphed  to  the  insurers 
in  New  Orleans,  who  at  once  sent  Captain  Andrews  of  the  New  Orleans 
Wrecking  Company,  to  the  scene  of  the  disaster.  Captain  Andrews 
reported  that  the  Texarkana  was  not  worth  raising.  Scovill  came  to 
New  Orleans,  made  proof  of  tlie  loss,  and  abandoned  the  boat  to  the 
Insurance  Companies,  who  refused  to  accept  the  statement  or  to  pay 
the  loss,  on  the  ground  that  the  collision  was  the  result  of  negUgenoe 
on  the  part  of  the  captain  and  pilot  of  the  Texarkana,  which  relieved 
them  ftom  all  liability.     Scovill  then  returned  to  the  wreck  and  on  the 
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doth  of  September,  1870,  entered  into  a  contract  with  MeClintock, 
whereby  the  latter  wan  to  remove  all  the  movable  property  on  the  boat 
for  the  sum  of  $2,250.  Suit  was  instituted  to  recover  the  amounts  of 
the  policies  against  the  Insurance  Companies  and  pending  the  appeal 
to  the  f^npreme  Court  of , the  United  States  on  the  judgment  rendered 
againdt  the  Union  Insurance  Company,  an  agreement  was  entered  into, 
in  the  present  suit,  whereby  it  was  agreed  ^*  that  the  trial  of  this  case 
shall  be  postponed  until  a  decision  is  rendered  by  the  Supreme  Court 
in  the  case  of  Kennett  6l  Bell  vs.  The  Union  Insurance  Company,  et 
als.)  in- which  case  is  involved  the  question  of  the  liability  of  the  Union 
Insurance  Compiany  on  the  policy  sued  on  in  t]iat  case ;  so  it  is  agreed 
thattthe  decision  of  said  Supremo  Court  on  that  question  shall  be  con- 
clusive of  the  same  question  in  this  case.^^ 

It  is  contended  by  plaintiff  that  the  agreement  bound  the  defendantd 
absolutely,  and  was  intended  to  fis  conclusively  defendants'  liability, 
and  ns  the  suit  was  decided  by  the  Supreme  Court   adversely  to  the 
Insurntice  Company,  defendants  are  estopped  from  disputing  the  claim 
in  this  suit.    We  do  not  agree  with  plaintiff  in  his  construction.     The 
agreement  distinctly  and  specifically  refers  to  the  question  of   the 
liability  of  the  Company  on  the  policy,  which  liability  was  denied  on 
the  grounds  above  stated,  and  the  decision  as  to  such  liability  on  the 
policy  was  to  be  decisive  of  the  same  question  in  this  suit.   The  reason 
for  this  is  manifest :  if  the  Insurance  Companies  were  not  liable  on  the 
policy,  under  no  circumstances,  under  the  pleadings  herein,  could  they 
be  held  responsible  for  any  portion  of  the  claim  of  McClintock }  but  even 
if  thus  liable  on  the  policy,  there  was  nothing  in  the  agreement  which 
prevented  them  urging  other  defenses  against  the  claim  of  McClintock. 
An  examination  of  all  the  testimony  disclosing  all  the  circumstances 
of  the  case,  irresistibly  leads  us  to  the  conclusion,  that  the  almnclou- 
ment  of  the  wreck  was  not  accepted  by  the  Companies ;  on  the  contrary, 
they  refused  the  abandonment,  denied  their  liability  on  the  polic.v  of 
insiirahce,  and  thus  virtually  disclaimed  any  interest  in  the  wreck,  etc. 
Th6  master  had  communicated  with  them,  by  correspondence  and 
personally,  and  they  had  refused  to  enter  into  a  contract  with  Mcplin- 
to'ck  to  raise  the  ^boat,  on  terms  proposed  by  him,  and  the  written  C4iii- 
tract  entered  into  with  McClintock  by  Scovill  was  on  its  face  a  contnu*t 
with    Scovill  individually,  and    without  the    slightest    reference   or 
allu^on  to  the  Insurance  Companies  or  any  other  parties.    What  may 
have  been  said  by  Scovill  at  tihe  time,  out  of  the  presence  of,  and  with- 
out  the  knowledge  or  ratification  of  the  Com  panics,  does  not,  under  the 
ctrcumstances  of  the  case^  bind  these  Companies,  and  Scoviirs  state-, 
ment  as  to  the  knowledge  and  consent  and  approval  of  tlie  Companies, 
i^corrotK)rated  by  other  testimony  or  supporting  facts,  is  completely 
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oounterbiUanced  by  the  positive  cout^diction  of  the  presidenta  of  the 
Companies. 

This  view  of  the  case  renders  it  uu  necessary  for  us  to  consider  the 
other  points  raised  both  by  plaintiff  and  defendants,  and  even  dispenses 
as  from  consideration  of  the  sale  of  the  property,  and  disposition  of  its 
proceeds  by  and  between  McClintock  and  Scorill,  without  consultation 
with  the  Companies,  or  regard  to  the  interests  which  these  two  allege 
the  Companies  had,  and  without  aocoonting  for  the  said  proceeds  of 
sale. 

The  judgment,  in  our  opinion,  renders  justice  to  the  parties,  and  we 
shall  not  disturb  it. 

The   judgment  appealed  from  is    therefore  affirmed,  at  costs  of 
appellants. 


No.  8497. 
The  State  of  Louisiana  vs.  George  Moultrie. 

An  JodlctBieiit  duffgiDg  the  aooased  wltk  fekmionsly  and  knowingly  receiving  the  property  > 

and  th«t  "  he  weU  knew  (he  same  wae  stolen  property/*  in  in  sulHcient  oonfonnity  to  the 

Btetate. 
Kor  i%  It  neceeMrr  that  the  ladictmcnt  shooM  ttattf  who  stole  the  property,  or  from  whom 

the  aocnsnd  reoeiT«d  it. 
The  charj{e  that  the  accused  sMe  the  ^oods  is  suificient,  without  the  further  avenaeut  tlia( 

he  took  and  carried  them  away. 
Xor  does  the  statute  make  any  formal  requirement  as  to  the  mode  of  exprmslnjK  thr  etiminsl 

Istant  of  ilsaBiig  Ihe  yroperty. 

APPEAL  from  the  Twenty-liltli  Judioial  District  Court,  Parish  of 
Vermillion.     Clegffy  J. 


Jos,  A,  Breri^x  and  P.  X.  Ren^mlety  for  the  Defendant  and  Api)c4laut : 

I.  The  defendant  being  charged  with  having  received  stolen  property,  to  sustain  the  charge 
ft  was  necessary  to  allege  and  prove  that  the  property  had  been  feloniously  stolen.  The 
informatton  shoold  allege  that  the  property  was  received  with  intent  to  derive  the  owner 
of  it     Other  essential  averments  have  lieen  omitted.    Waterman,  p.  S35t  Kos.  S8  and  34. 

U.  Sectton  (SB  of  the  Bavised  Statutes,  it  Is  contended  the  defendant  has  violated,  reads  : 
**  WhoeTer  shall  receive  or  buy  any  goods  or  cliatteU  that  shall  be  feloniousl^v  taken  or 
stolen."  It  was  necessary  to  allege  that  the  property  bad  been  feloniously  stolen.  By 
the  oniissioB  of  the  word  felonlonsly,  the  information  is  null  and  void.  State  vs.  Thonian. 
aSA.aOt;  tad  eaasat  State  vs.  KeaMdy,«B.fiM;  State  vs.  Hess,  10  A.  195,  Wharton, 
Vohime  I,  Section  SOU. 

J,  (7.  Sgan^  Attorney  General,  for  the  State,  Appellee : 

1.  A  refhaal  by  the  Judge  •  qtm  to  charge  the  Jury  as  requested  is  right  and  proper,  when 
the  charge  requested  is  not  applicable  to  the  state  of  facts  before  the  Jury,  and  It  is  c&lcti^ 
ktedf  in  hli  opifailoi^  to  aSslead  them. 
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3. 


4. 


In  an  indiotment  for  knowingly  reaeirihg  stolen  goods,  it  is  not  neoesaary  to  oharse 
iDdividaal  by  name  with  the  laroeny,  nor  is  the  thief  in  any  snch  proseoatioa  to  be 
sidered  as  principal.    Bishop  on  Grim.  Prooedore,  Sd  Ed.,  Vol.  11,  Seo.  7^ ;  WatermsD'a 
tJ.  S.  Grim.  Digest,  Bee.  33.  p.  533. 

Kor  is  it  necessary  to  allege  that  the  goods  were  reoelved  "  with  Intent  to  deprive  th« 
owner  thereof;*'  beoanse  tiie  statute  defining  the  offenae  doss  not  vake  aald  olaaM  one  of 
the  ingredients  thereof.    Sec.  838,  R.  8. 

For  the  fbregoing  reason  it  is  unnecessary  to  allege  '*  i^t  the  goods  said  to  have  been  re- 
ceived, had  been  taken  and  carried  away  by  the  pretended  thief"  It  is  not  a  neeeaaary 
averment  at  common  law.  Waterman's  U.  8.  Grim-  Digest,  Bee.  36.  p.  S35;  Com.  vs. 
Lakeman,  9  Gray,  88. 

Kor  ia  it  necessary  to  charge  that  the  goods  received  had  been  yUoAtoiM^  stolen.  95  A. 
526. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  defendant  appeals  from  a  conviction  and  sentence 
for  receiving  stolen  property,  as  denonnced  by  Section  832,  B.  S. 

The  errors  assigned  are  embodied  in  a  motion  in  arrest  and  in  bills 
of  exception  to  rulings  of  the  Judge  in  charging  the  jury. 

We  will  first  consider  the  grounds  presented  by  the  motion  in  arrest, 
viz: 

1.  That  the  indictment  does  not  charge  that  the  goods  had  been 
feloniously  stolen.  The  indictment  charges  that  he  ''  did  feloniously  and 
knowingly  receive,  etc.,"  the  property,  and  that  '<  he  well  knew  the 
same  was  stolen  property."  This  brings  the  case  precisely  under  the 
authority  of  State  vs.  Allemand,  25  A.  526,  where  the  same  objection 
was  overruled. 

2.  That  the  indictment  does  not  set  forth  who  stole  the  property  or 
from  whom  defendant  received  it,  nor  does  it  allege  that  the  thief  wim 
unknown. 

It  seems  to  be  well  settled  that  such  averments  are  not  essential. 
Watemian's  U.  S.  Cr.  Dig.  p.  535,  Sec.  33  j  2  Bishop  Cr.  Proc.  *  982. 

3.  That  the  indictment  does  not  charge  that  the  goods  had  been 
"  taken  and  carried  away,"  as  well  as  '*  stolen  "  by  the  thief. 

The  charge  that  they  had  been  atoleti,  is  sufficient.  Com.  vs.  Lakeman, 
5  Gray,  82. 

4.  That  it  does  not  allege  that  the  property  wae  reeelved  **  with 
intent  to  deprive  the  owner  thei*eof." 

Criminal  intent  is,  of  course,  of  the  essence  of  the  cilme,  bat  the 
Statute  makes  no  formal  requirements  as  to  the  mode  of  expressing  the 
same.  We  think  it  is  sufficiently  expressed  here  by  the  charge,  that 
he  did  feloniouMly  receive  and  convert  to  hie  own  uee  the  property. 

The  bill  of  exceptions  is  taken  to  the  refusal  of  the  Judge  to  give  two 
charges. 

As  to  the  first  charge  asked,  touching  the  effect  of  the  possession  of 
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Bt4>len  property  as  an  element  of  proof,  we  think  the  Judge  stated  the 
law  correctly  and  conipletely  when  he  charged  that  "  possession  of 
stolen  property  was  not  oonclnsive  proof,  either  of  larceny,  or  of 
receiving  goods,  knowing  them  to  be  stolen  by  the  possessor,  but  was 
a  fact  to  be  passed  on  by  the  jury  in  the  light  of  surrounding  facts  and 
circumstances.'^ 

The  second  charge  asked  and  refused  was  this :  '^  If  it  should  appear 
on  the  trial  of  the  defendant  that  the  oifense  with  which  the  principal 
is  charged  did  not  amount  to  a  felony,  and  if  felony  is  not  charged,  the 
potMecution  cannot  be  maintained* 

The  Judge  refused  this  charge  as  being  a  legal  proposition  not  in  any 
way  applicable  to  the  case ;  because  a  felony  was  charged  under  the 
indictment ;  and  because  there  is  no  principal  in  the  crime  charged 
except  the  defendant,  the  original  thief  not  occupying  that  relation  to 
the  offense. 

We  cannot  say  the  Judge  erred. 

Judgment  affirmed* 


No.  8502. 
C.  D.  Favrot  vs.  The  Parish  of  East  Baton  Rolg£. 

Tbe  VMted  righto  of  pLilntttr  under  his  Jad^ipiiieiit  oould  not  be  affected  by  sobeequent 

legidntion. 
The  right  of  plaintiff  to  be  paid  by  Mseasmenta  in  the  years  1874,  1875,  1876  and  1877,  as 

ordered  by  the  jadgment  In  hla  AkTor,  is  not  lo4t  or  destroyed  by  the  Ikrt  that  Mnch  aiMesii- 

mentt  were  not  properly  made.    This  eaae  la  different  in  that  reapeot  from  that  of  Nelaon 

Tt.  Parish  of  St  Harttn,  33  An.  11S3. 
There  being  no  evidenoe  iu  the  Record  that  plaintiff  *s  Judgment  against  the  municipal  oorpo- 

ration  was  based  npon  a  contract,  he  Is  not  entitled  to  the  proceeding  prayed  for  to 

enforce  the  levy  of  a  tax  beyond  the  constitutional  limitation ;  but  his  right  to  proceed 

anaw  ami  make  the  proper  showing  is  reserTed. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  Parish  of 
EuAt  Baton  Rouge.    8h^rhurne,  J. 


C.  D.  Farrot  and  Herron  &  Beale,  for  Plaintiff  and  Appellant. 

George  W.Bucknery  District  Attorney,  and  K.  A.  Cross,  for  Defendant 
and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fbnnkb,  J«  In  187^  the  plaintiff  obtained  judgment  against  the 
Parish  of  East  Baton  Rouge  for  the  sum  of  $2,612,  with  legal  interest 
from  judicial  demand,  and,  in  accordance  with  the  Act  of  1869,  in  force 
at  the  time,  the  judgment  ordered  the  Parish  authorities  to  assess  and 
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collect  a  tax  for  its  paynieDt,  said  tax  not,  however,  to  be  assessed  and 

collected  in  on©  year,  but,  by  agreement  between  the  parties,  to  be 

r  equally  divided  between  the  four  yeairs  18T4, 1875,  1876  and  1877.     On 

appeal  to  the  Supreme  Court,  the  judgment  was  affirmed.  A  tax  wa* 
levied  to  pay  the  Judgment,  with  others,  but,  in  the  assessment  thereof, 
the  police  jury  included  warrant*  not  covered  by  the  judgments. 

O'Conor  and  other  taxpayers  then  brought*  suit,  enjoining  the  collec- 
tion of  the  tax  and  asserting  the  nullity  of  the  Judgments. 

By  final  judgment  of  this  Court,  the  demand  for  nullity  of  the  Judg- 
ments was  i*ejected,  but  the  ii^iunction  was  perpetuated,  because  tiie 
assessment  included  claims  not  covei^ed  by  the  Judgments,  and  Uie 
Court  ordered  the  police  Jury  to  make  a  new  and  correct  assessmeDt. 
O'Conor  vs.  Fa^TOt,  et  al.,  1876,  N.  R. 

All  the  judgment  creditors  then  Joined  in  a  suit,  in  the  nature  of  a 
mandamus  proceeding,  to  compel  the  Parish  authorities  to  assess  and 
collect  a  tax  for  their  payment.  This  suit  was  dismissed  in  this  Court 
on  the  ground  of  misooinder  of  parties,  reserving  the  rights  %sX.  the 
plaintiff  to  assert  and  enforce  their  claims  according  to  law.  Favrot 
vs.  Parish  East  Baton  Rouge,  30  A.  606. 

The  present  proceeding  is  taken  by  plaintiff  to  enforce  the  assess- 
ment and  collection  of  a  tax  to  pay  his  judgment. 

The  defense  of  the  Parish  is  thi*ee-fold,  viz : 

1.  That  the  law  authorizing  the  assessment  of  a  tax  to  pay  the  Judg- 
ment was  repealed  by  the  Act  of  1877. 

2.  That  the  plaintiff  cannot  enforce  the  collection  of  a  tax  in  1882 
that  should  have  been  collected  in  1874,  75,  76  and  77. 

8.  That  Art.  209  of  Wnd  Constitution  forbids  the  taxation  beyond 
tea  mills,  which  rate  has  already  been  assessed  and  devoted  to  other 
lawful  purposes. 

The  first  two  defenses  have  no  force.  At  the  date  of  his  Judgment 
plaintiff  had  the  unquestionable  right  to  have  a  tax  levied  for  its  pay- 
ment. That  right,  whatever  the  foundation  of  the  judgment,  was  a 
vested  one,  and  under  the  State  Constitution,  could  not  be  destroyed 
by  subsequent  legislation.  The  assessment  made  by  the  police  jury, 
in  obedience  to  the  judgment,  having  been  decreed  to  be  null  and  void, 
and  the  proper  authorities  having  been  ordered  to  make  a  new  and 
correct  assessment,  that  duty  continues  until  performed,  and  plaintiff 
cannot  be  deprived  of  his  right  by  mere  legislative  action,  nor  by 
delays  in  its  enforcement  brought  about  by  legal  resistance  on  the  part 
of  the  Parish.  Shields  vs.  .Pipes,  31  A.  765  ;  State  ear  rt\.  Nelson  vs.  St. 
Martin,  92  A.  884 ;  Huey  vs.  Jackson  Parish,  33  A.  10M2. 

It  is  a  mistake  to  suppose  that  the  later  case  of  State  eur  reh  Nelson 
vs.  St.  Martin,  33  A.  1122,  countenances  a  different  view.    Under  ti!ie 
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peculiar  circumstaneeg  of  that  case,  the  Court  aMumed  authority  to 
look  beyond  the  jadgment  and  examine  the  contract  itself  on  which  it 
was  founded. 

The  case  only  held  that,  inasmuch  as  the  caiUir€k6t  on  which  the 
Belator^s  judgment  was  founded,  only  entitled  him  to  be  paid  out  of 
taxes  of  1865, 1866, 1867  and  ]868,  ]ie  had  no  contract  right  to  tax  in 
later  years.  We  do  not  mean  to  alftrm  the  doctrine  in  that  case,  but 
only  to  state  it. 

The  third  defense,  however,  is  more  serious.  Unless  plaintiflTs judg- 
ment wa«  founded  on  a  contract,  and  is  so  protected  by  the  federal 
constitution,  it  cannot  be  enforced  against  the  prohibition  of  Art  2Q9 
of  the  Constitution,  the  limit  of  taxation  fixed  in  which  has  already 
been  exhausted.  State  ex  rel.  Folsom  vs.  City,  32  A.  709 ;  State  ex  rd. 
Kelson  vs.  St.  Martin,  id*  884. 

We  find  in  this  record  only,  the  pleadings  in  the  case  in  which  plain- 
tiff's  judgment  was  rendered,  from  which  it  appears  that  it  was 
founded  on  certain  warrants  held  by  him,  but  there  is  no  description  of 
what  these  warrants  were  and  no  copies  tliereof  are  found.  They  may 
have  embodied  in  themselves  a  contract,  or  they  may  hare  been  evi- 
denees  of  contract  obligations.  But  they  may  have  been  mere  adcnowl- 
edgments  of  debt  arising  otherwise  than  ftom  contract,  or  mere  orders 
to  pay,  by  one  officer  of  tUt*  corporation  on  another,  to  satisfy  other 
than  contract  obligations. 

We  are  unable  to  say,  fi-oni  this  record,  that  the  judgment  is  founded 
on  a  contract,  and  the  petition  does  not  even  so  allege. 

Our  duty  is  to  enforce  the  mandate  of  the  Constitution  plenarily, 
except  so  far  as  restrained  by  the  superior  power  of  the  Constitution  of 
the  United  States.  Those  who  invoke  that  protection  must  be  pano- 
plied from  top  to  toe. 

"If  there**  a  bole  in  a'  your  coata, 
I  rede  ye  tent  it." 

Judgment  affirmed  at  appellant's  cost,  without  prejudice  to  his  right 
to  proceed  anew  and  establish  the  foundation  of  his  judgment. 
Bermudes,  C.  J.,  and  Poch^,  J.,  concur  in  the  decree. 
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No.  7589. 
Abraham  Bass  vs.  The  Statb  of  Louisiana. 

The  State,  in  the  exercise  of  her  police  powers,  has  the  exclusive  right  to  detemliie  the  pio- 
pri«ty,  locatloD  a&d  mode  of  btiildlng  levees  within  her  bordera.  After  she  has  thus  de* 
dded  and  has  contracted  for  the  pablic  enterprise,  a  dtiaenf  riparian  owner,  on  whoie 
land  the  levee  is  about  to  be  built,  cannot  efleotively  remonstrate  and  reqnire  that  it  br 
constructed  differently.  In  case  of  non-complianoe  with  his  demand  by  the  Board  of 
Pabllo  Officers  in  charge  of  the  work,  and  in  the  event  of  sabseqnent  damagea  sostained 
by  him,  he  cannot  hold  the  State  liable  either  for  compensation,  as  for  pnpetty  taken  fn 
public  purposes,  or  fbr  the  iiyury  sustained  by  him  in  consequence  of  the  destructido  of 
the  tame.    It  is  damnum  abaqui  injuria. 

APPEAL  from  the  Fifdi  District  Court  for  the  Parish  of  Orleans. 
Eogera,  J. 


Tho8.  J.  SemmeSy  for  Plaintiff  and  Appellee : 

The  discretion  of  officers  charged  with  the  construction  of  levees,  In  regard  to  their  loeatioo 
and  their  necessity,  as  well  as  the  amount  of  land  to  be  appropriated  In  BallofafHiiii  of  the 
servitode  establlahed  by  Art  869,  C  C,  is  subject  to  judicial  control    11  A.  160 ;  90  A. 

309  ;  66  N.  Y.  407 ;  93  Minn.  167  ;  99  A.  60. 

cT.  C,  Egan^  Attorney  General,  for  Defendant  and  Appellant : 

Gommisflioners  empowered  tD  stnlghten  a  liver,  to  protect  a  country  against  inundation,  are 
not  liable  personally  for  incidental  injuries  to  individuals.  KeiUier  is  there  any  chum 
against  the  pablic.    Green  vs.  Swift,  47  Cat-  536, 


The  opinion  of  the  Court  wa»  delivered  by 

Bbrmudez,  C.  J.  This  is  an  action  brought  against  the  State,  with 
her  consent,  given  by  Act  62  of  1876,  to  recover  (75,000  damageA,  for 
the  alleged  tortious  construction  of  a  levee. 

From  a  judgment  allowing  plaintiff  that  sum,  this  appeal  is  taken. 

The  plaintiff  claims  to  have  suffered  tliose  daiurvges  in  conseqnenct* 
of  the  manner  in  which  the  ^*  Bass  Levee,'^'^  in  the  Parish  of  East  Carroll, 
in  this  State,  was  constructed  by  State  officers,  acting  under  Act  140 
of  1877. 

He  complains  that,  towards  the  end  of  1877  and  the  beginning  of 
1876,  the  State  Board  of  Engineers  and  a  contractor  caused  that  levee 
to  be  located  and  constructed  on  the  Mississippi  river,  in  said  parish : 
that,  instead  of  running  the  lower  line  of  said  levee  to  the  old  levee, 
at,  or  near  his  plantation,  at  a  designated  point,  which  would  have 
been  perfectly  safe  and  all  that  public  necessity  required,  the  State, 
through  its  said  officers,  has  located  and  built  the  said  line  entirely  in 
the  rear  of  his  plantation,  below  a  ceitain  point;  thus,  not  only 
throwing  out  said  plantation,  but  obstructing  the  natural  flow  of  the 
water  back  into  the  bayou  and  swamps  in  the  rear,  and  thereby  causing 
the  water  to  back  up  and  entirely  overflow  his  plantation,  which,  from 
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ito  i>eciiUar  position,  is  not  ottiervise  liable  to  innai 
Iwen  overflowed  for  a  quarter  of  a  ceatary,  produ 
<«n]  and  cotton. 

He  further  charges  that  hie  rights  haTe  been  inva 
tion  and  eonstniotion  of  said  leT^e,  in  the  rear  of 
illegal  and  nDnccesearr  to  secure  the  conntry  from 
vhethw  neeeiuary  or  not,  the  State  had  no  right  t«  o 
Unw  of  the  waters  and  cause  the  consequent  Innnd 
aintoat  t«tal  lo«e  of  his  large  and  valaahle  planta 
from  comparatire  wealth  to  poverty. 

The  State  pleaded  the  general  issue. 

The  fact  of  the  bnildtng  of  the  levee  between  tb< 
in  the  petition,  and  the  amount  of  lose  sustained  in  ( 
overflow,  appear  to  be  well  established,  so  mneh  so, 
i^ouceded  that,  if  the  plaintiff  is  to  recover  at  all,  h 
whole  amonnt  of  damages  claimed. 

The  question  presented  is  one  of  great  magnltud 
to  the  people. 

It  is  simply  whether  tlie  State  ran  be  held  liable  1 
lier  offlcers  acting  in  fnrtheranoe  of  law,  in  spite  of 
(if  a  citlien  alleging  consequent  injury. 

For  a  proper  consideration  and  solution  of  the  quel 
to  divide  it  «nd  to  inquire ; 

1.  Whether  the  State  has  the  right  to  detent 
location  and  mode  ofbiiilding  of  levees  on  the  banks 
within  her  territ-ory,  and  whether,  after  she  has  i 
contracted  therefor,  a  citisen  on  whose  laud  the  lev( 
require  it  to  be  constructed  differently. 

S.  Wliether,  in  case  of  non-compliance  with  his  der 
in  charge  of  the  work  and  of  damages  thereafter  sn 
can  hold  the  State  liable  tor  the  injury  thus  auffereil 

I. 

There  exists  an  implied  aaaent  on  tjie  part  of  every 
that  hie  own  individnai  welfiire  abaU,  in  caaes  of  pnl 
to  that  of  the  comiunnity,  and  that  his  property,  hi 
his  life  shall,  in  certain  cases,  he  placed  in  Jeopardy 
for  the  pnblic  good. 

Heuee  it  ia,  that  a  private  miachlef  is  to  be  ends 
public  inconvenience  ot  calamity,  and  that  in  and 
sustain  injury  for  which  the  taw  gives  no  redress.  1 
Ed.  138,  138;  Grottos, B. 3, C. 20, S. 7,4  Ii  H«rtea9, 
Cb.33;  1  Hale  P.  C.54. 
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The  great  pui-poM  for  which  med  live  in  a  state  of  eocietj  is  to  aecurr 
heir  life,  their  liberty,  their  property  tmd  Che  pniMUt  ot  bi^tpioew. 
'lioee  rights  are  unalienable,  when  they  hare  not  been  abridged  hr 
mne  pnl))ic  law  enacted  for  the  benefit  of  the  whole. 

"  It  ie  a  settled  prini^le,"  says  Chief  Justice  Shaw,  (7  Ca^.  53  Maas.) 
■  growing  ontof  welt  ordered  civil  society,  that  every  bolder  of  property, 
lowever  absolute  and  unqualified  may  be  bis  title,  holds  it  under  the 
nplied  liability  that  his  use  of  it  shall  not  be  injurious  to  the  n^oal 
qjoyment  of  others  having  an  equal  riglit  to  the  eqjoymeDt  of  their 
iroperty.  All  property  ie  derived  directly  or  indirectly  front  tlie  gov- 
mment  and  held  to  those  general  reflations  which  are  necessary  tu 
he  oommon  good  and  general  welfare.  Rights  of  property,  like  all 
iJier  social  and  conventional  rights,  are  sulgect  to  such  leasonablc 
iittitatiMis  as  the  legislature,  nnder  the  govemiog  and  controlliDg 
«wer  <rf  the  Coustitiitton,  m^  thiuk  necessary  and  expedient." 

This  is  very  difEbrent  ftom  the  right  of  smimmI  domain,  which  expra- 
iriates  np<m  indemui^  for  pablic  ntllity.  It  Is  the  police  potcer  whicb 
a  inherent  to  every  government  nuder  its  organic  law,  and  whicb  ie 
xwcised  wtdioat  mafeing  eompensation.  What  damage  or  Ixgnry  i» 
ie«asioned  by  the  exercise  of  snch  power  is  damnuM  abtqtu  itifuna. 

Vattel  says,  Sec  1,  C.  sx,  t  344 :  Le  droit  qui  appartient  k  la  society 
n  au  sonverikin  de  disposer  en  cas  de  u^cessit^  et  pour  Ie  salut  publir 
:e  tout  bien  renfemi^  dansI'Stnt,  s'appelle  Domaiut  imittenU  Ce  droit 
rit  partie  dn  souveraln  pouvoir.  Domat  LoixCiviles,  I.  1,  t.  II,  x.  .liii. 
as,  tt  aeg.    Ordinance  of  Philip  Ie  Bel  of  I30a 

This  absolute  power  of  the  9tate  over  the  property  of  its  citisena  or 
ahjeots  seems  to  be  concedetl  by  all  writers  and  to  be  declared  uiiHer 
11  systems  of  govemmentt.  Diffei'enoes  exist,  however,  as  to  tlieright 
f  compensation  In  somecases.  Sedgwick  on  6.  &  C.  L.,  Ed.  18.')7,  pp. 
99,583;  Cooley,  C.  L.,C.  XVI,  pp. 713, 714,  715,731  andnotes;  Bi.nr 
n  Inter-State  law,  p.  246 ;  7  Cusli.  53,  62 ;  10  Pet.  iii>2,  737  )  3  Hoic. 
12;  7  Greenleaf,  292 ;  27  Vt.  149  :  7  Cow.  .351. 

There  are  cases  where  it  beconien  necessary  for  the  public  autborilii-'' 
a  interfere  with  the  control  by  individuals,  of  tlieir  property,  and  even 
a  destroy  it,  when  tbe  owners  themselves  have  fully  observed  all  their 
ntlet  to  tbeir  fallows  and  to  tbe  State,  but  where,  nevertheless,  sonjf 
ontrolling  public  necessity  demands  tbe  interference  oi  destmction- 
trong  instances  exist  where  it  becomes  necessary  to  take,  use  m 
estroy  the  private  property  of  individuals,  to  prevent  the  spreading 
f  afire,  the  ravages  of  pestilence,  tbe  advance  of  a  hostile  army,  or 
ny  oiher  great  pubUe  ealamHg.  XeamritM  ptAUta  tMyor  nt  g»am 
rivata.    Cooley,  C.  L.,  p.  746,  and  authorities  in  note. 

The  laws  passed  for  such  purposes,  it  is  well  setUed,  ^ougb  tiwy 


NEW  ORLEANS,  APRIL,  1882. 


497 


►0 


Bass  vs.  State. 


may  disturb  the  enjoyment  of  individual  rights,  are  not  unconstitutional, 
though  no  coni|>en8ation  is  made.  They  do  not  appropriate  private 
property  for  public  use,  but  simply  regulate  its  enjoyment  by  the 
owner.  If  he  suffers  injury,  he  is  compensated,  in  tlie  theory  of  the 
law,  by  sharing  in  the  general  benefits  which  the  regulations  are 
intended  or  calculated  to  secure.  Those  reguhitions  rest  upon  the 
maxim :  Salus  populi  suprema  Jex,  Dillon  on  Mun.  Cor.,  210  and  note, 
tt  seq. 

Lord  Bacon  tells  us  in  his  Essays  (of  Judicature)  that  Judges  ought, 
nlK>ve  all,  to  remember  that  conclusion  of  the  Roman  twelve  tables,  and 
to  know  that  laws,  except  they  be  in  oixler  to  that  end,  are  but  things 
captions  and  oracles  not  well  inspired. 

The  Legislature,  as  the  authoritative  representative  of  the  public  and 
the  constituted  judge  of  what  is  demanded  by  the  general  weal,  has  the 
right  to  say  to  every  proprietor:  "  the  public  needs  of  your  property 
so  much,'^  and  the  individual  must  submit.  *  *  It  is  a  tremendous 
power  and  one  which  is  without  theoretical  limits,  and,  indeed,  without 
any  legal  limitations,  except  such  as  may  exist  in  written  organic 
restraints  upon  legislative  action.    Dillon,  453  ;  Sedgwick,  499. 

Private  property  may  consequently  be  taken  for  public  use,  in  the 
exercise  of  the  general  police  powers  of  the  State,  without  making 
compensation  therefor.  Dillon,  455,  864,  $  756,  and  note  with  author- 
ities, i  758. 

It  is  upon  those  solid  foundations  that  the  Article  of  our  Code  was 
made  to  rest,  which  declares : 

^*  Servitudes  imposed  for  the  public  or  common  utility  relate  to  the 
space  which  is  to  be  left  for  public  use  by  the  ac^aceut  proprietors  on 
the  shores  of  navigable  rivers  and  for  the  making  and  repairing  of 
levees,  roads  and  other  public  or  common  walks.  All  that  relates  to 
this  kind  of  servitude,  is  determined  by  laws  or  particular  regulations." 
C.  C.  661;  665  R,  C.  C. ;  also  Act  1829,  Feb,  7,  *  3,  p.  78,  and  the  laws 
as  compiled  in  the  several  revised  Statute  l)ooks  hereafter  mentioned. 

In  the  early  days  of  the  State,  the  levees  were  made  and  kept  in 
repair  at  the  joint  expense  of  the  front  proprietors.  The  law  and 
clauses  in  the  original  grant  burdened  those  who  were  contiguous  on 
the  river  with  the  construction  and  repair  of  the  road,  ditches,  bridges, 
and  the  levee.  6  Mar.  235 ;  2  A.  329  ;  Martinis  History ;  what  Dumont 
says  in  1728;  Gay  arrets  History,  v,  ii,  p.2;  Ordinance  of  O^Reilly,  Feb. 
18,  1770, 

The  duty  wiis  subsequently  imi>osed  upon  police  juries,  who  were 
vested  with  all  necessary  powers  for  the  purposes.  Rev.  Stat,  of  1852, 
p,  507  ;  1856,  p.  481  ;  1870,  p.  589. 

In  11  A,  167,  tliis  Court  said :    *^  To  reconcDe  the  controlling  interest 
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of  the  public  with  the  subordinate^  interest  of  the  individual,  is  ever  a 
delicate  problem.  When  they  come  in  conflict,  the  latter  must  yield. 
The  safety  of  the  public  has  first  to  be  consulted.  The  law  concerning 
the  expropriation  of  private  property  for  public  use,  does  not  apply  to 
such  lands  upon  the  banks  of  navigable  rivers,  as  may  be  Anmd  neces- 
sary for  levee  purposes.  The  quantity  of  land  to  be  taken  for  such 
purposes,  presents  a  question  of  police,  or  administration,  to  be  decided 
by  the  local  authorities,  whose  decision  should  not  be  revised  except  for 
the  most  cogent  reasons,  and  when  there  has  been  manifest  oppression 
or  iiyustiee. 

Referring  to  the  levee  Act  of  1821),  in  12  A.  659,  the  Court  also  said : 
**  The  object  of  the  Act  is  apparent.  It  is  a  matter  of  public  necessity 
to  shelter  the  inhabitants  against  inundation.  As  the  property  would 
be  of  no  value  without  the  levee,  the  legislature  had  the  power  to  com- 
pel such  riparian  proprietors  to  make  those  levees  and  roads  in  froDt 
of  their  plantations,  ^ntliout  further  comx)ensation  than  the  iucreaaed 
value  which  such  works  would  confer  on  their  lands." 

In  26  A.  559,  it  was  said  :  **  The  building  of  levees  in  Louisiana  is  a 
public  enterprise,  or  work  which  concerns  at  least  li^lf  of  the  people  of 
the  State  and,  incidentally,  the  whole  State.  Of  the  propriety  of  con- 
structing levees,  the  general  assembly  is  the  exclusive  judge,  because 
we  find  in  the  Constitution  no  limitation  upon  the  right  to  exercise  the 
power."    Cooley,  p.  589. 

Under  our  law,  the  banks  of  a  river  are  understood  to  be  that  which 
contains  it  in  its  ordinary  state  of  high  water.  "Where  there  are  levees 
established  according  to  law,  the  levees  fonu  the  banks.  R.  C.  C.  457. 
Works  and  buildings  on  the  banks  of  a  river  may  l>e  destroyed,  notwith- 
standing opposition  by  tlie  owner.    R.  C.  C.  861. 

When,  by  the  mutation  of  their  banks,  navigable  rivers  reach  the 
laud  of  a  proprietor,  he  continues  to  be  subject  to  all  the  legal  sei-vi- 
tudes  imposed  upon  riparian  owners.  Houses  and  works  on  land  thiis 
brought  under  such  a  servitude,  must,  like  the  land  of  which  they  fonu 
part,  be  yielded  up  to  public  service,  without  compensation,  for  their 
demolition  is  the  a<;t,  not  of  man,  but  of  Gml  and  the  law.  Such  build- 
ings cannot  alwa3's  obstruct  the  bank,  although  they  may  remain  there 
until  destroyed  by  time,  accident,  nature,  or  the  owner.  This  would 
seem  to  be  a  logical  sequence  of  Article  862,  R.  C.  C. 

In  such  cases,  the  owner  is  not  absolutely  expropriated.  In  case  of 
the  formation  of  a  batture,  where  the  river  had  encroached,  and  of  the 
removal  of  the  levee  to  a  point  nearer  the  water  line  or  bed  of  tlie 
river,  the  land  recovered  having  continued  to  be,  or  having  become, 
the  property  of  the  riparian  owner,  would  be  subjected  to  the  exercise 
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of  iill  the  riglitB  of  absolute  owuer.sliip  over  it,  contingent  on  the  renewal 
of  the  Stute  police  prerogative. 

It  h  clear  that,  upon  these  .sound  principles  which  have  been  and 
mx*  universally  recognized  and  enforced,  particularly  here,  the  State 
had  the  undoubted  right,  in  furtlierance  of  public  good,  to  pass  and  to 
execute  levee  laws,  as  she  has  done,  specially  that  of  1877,  under  the 
lil>eral  operation  of  which,  the  work  complained  of  was  reported  upon, 
advertised,  contracted  for  and  completed,  for  the  prevention  of  a  great 
public  calamity.     16  Kaus.  57.*i. 

The  powers  wiiich  the  State  possesses  necessarily  must  be  exercised 
^y  agents,  and  are  transmissible  to  them  by  the  State.  Where,  there- 
fore, the  State  has  the  legal  right  to  undertake  a  juiblic  work,  the 
execution  of  which  is  likely,  unavoidably,  to  entail  private  injurj'^,  the 
State  ha«  the  right,  as  a  corrollary,  of  delegating  the  power  to  agents, 
xrho  then  are  clothed  with  the  necessjirj*  incidental  authority  to  do  that 
which  the  State  herself  primarily  had  the  right  of  doing.  No  injury, 
wrong,  or  damage,  cau  be  done,  or  can  result,  for  the  commission  of  an 
act  authorized  by  law,  and,  therefore,  none  can  be  recovered.  Lex 
n^minem  Udit     1  Cal.  462  ;  4  Cal.  81. 

The  Act  of  1877  is  legal  and  constitutional,  being  prohibited  by  no 
organic  law. 

It  makes  it  the  duty  of  the  Board  of  Engineers,  which  it  creates,  to 
make  a  careful  survey  of  all  the  public  levees  of  the  State  as  soon  after 
the  subsidence  of  high  water  as  practicable,  in  order  that  contracts  for 
work  may  be  let  out  at  the  earliest  possible  moment,  and  to  report  to 
the  Governor  the  extent  of  the  impairs  necessary,  and  of  levees  to  be 
constructed,  which  are  of  prime  importance  to  the  State  at  large,  and 
beyond  the  means  of  parochial  authorities,  furnishing  estimates  and 
specifications. 

The  Act  further  provides  that,  upon  the  receipt  of  the  report,  the 
Governor  shall  advertise  for  proposals  to  make  the  levees,  or  re])air 
them,  as  may  be  recommended,  and  shall  award  the  contracts  therefor 
to  the  lowest  responsible  bidders. 

It  is  not  disputed  that  the  formalities  required  by  law,  as  conditions 
precedent  to  the  giving  out  and  execution  of  the  work,  were  complied 
with;  neither  is  it  contended  that  the  plaintiif  interposed  any  objection 
to  the  awarding  of  the  contract,  after  advertisement,  for  the  construc- 
tion of  the  levee  in  question.  But  it  is  insisted  that,  at  an  additional 
expense  of  817,(KK),  which  the  plaintiff  offered  to  pay,  the  levee  could 
have  been  constructed  so  as  to  save  him  ;  that  the  engineers,  in  deter- 
mining the  line  upon  which  the  levee  should  be  built  were  guided  solely 
by  consideration  of  what,  in  their  judgment,  was  of  the  greatest  benefit 
to  Hie  State  at  large,  without  regard  to  private  interests,  and  that,  upon 
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iei)reseutation8  aud  offers  of  plaiutiff,  the  Board  consented  that  tb«* 
line  might  bo  changed  witliout  exi>en8e  to  the  St^te ;  but,  meanwhile, 
the  work  of  constructing  the  levee  was  under  contract  and  in  ]>rogres8. 
so  that  it  was  essential  that  the  contractor  should  become  a  party  to 
any  arrangement  for  a  change,  and  plaiutiff,  failing  to  make  such 
arrangements,  the  levee  was  finally  completed  uj>on  the  location  as 
ongiually  fixed. 

It  cannot  be  doubted  that  the  Board  of  Engineers  was  a  public  polit- 
ical organization,  created  for  a  great  public  enteri)rise,  clothed  with 
extensive  powers  of  inquiry,  discrimination,  and  quasi  judicial  discre- 
tion, for  purposes  of  determination  and  execution.  It  is  not  disputed 
that  they  exercised  their  judgment  and  entered  upon  the  work  com- 
plained of,  only  after  full  compliance  with  all  legal  requirements  and 
after  a  contract  had  l>een  formed  by  the  executive,  and  which  was 
binding  on  the  State,  for  the  execution  and  completion  of  the  work.  It 
is  not  shown  that  they  were  guilty  of  any  oppi'ession  or  injustice,  or 
malice.  Qui  jusan  judlds  aliquod  fecerit,  non  videtury  dolo  fnalo  fecme 
quia  parere  necesae  eat,  Actua  non  facit  reww,  niai  mew  ait  rea.  Cooley 
on  Torts,  pp.  379,  410 ;  Meeks  on  Damnum  Ahaque  Injuria^  $  50,  p.  63. 

On  the  other  hand,  it  is  apparent  that,  if  the  plaintiff  had  occasion  to 
complain,  he  has  failed  to  make  his  causes  of  complaint  seasonably 
known.  There  is  nothing  t^  establish  that,  ready  as  he  says  he  was 
to  pay  $17,000,  to  have  the  levee  constructed  differently  ftrom  what  it 
was,  he  has,  in  the  least,  exerted  himself  to  oppose  the  report  of  the 
engineers  and  the  awarding  of  the  contract ;  that  he  nsed  any  portion 
of  said  sum  to  protect,  by  some  work,  that  portion  of  his  plantation 
which  was  left  out  of  the  levee  and  which  was  subsequently  so  seriously 
injured.  It  may  well  be  that  had  he  interposed  timely  objections  to  the 
report,  or  to  the  .giving  out  of  the  contract,  the  Board  might  have 
altered  their  plans  and  had  them  to  conform  to  his  suggestions.  He 
permitted  the  contract  to  be  awarded  and  afterwards  faileil  in  uihUm- 
taking  to  accomplish  an  arrangement  with  the  contractor.  For  mi\\ 
omissions  and  derelictions  he  cannot,  in  equity,  be  permitted  to  blame 
the  State  or  her  officers,  but  must  lay  reproach  at  his  own  door. 

It  may  well  be  that,  had  the  Board  disregarded  the  pi-ovisions  of  tlie 
law  and  been  guilty  of  manifest  oppression,  or  injustice,  or  malice,  he 
would  not  have  been  without  remedy.  His  silence  and  inaction,  when 
he  should  have  spoken  and  objected,  amount  to  a  tacit  approval  and 
acqniescence  of  the  contemplated  work. 

So  that  it  is  apparent  that,  while  the  State  officers  most  be  creditetl 
with  efficiency  and  a  desire  to  promote  public  good  and  subserve 
private  interest,  the  plaiutiff  has  not  relieved  himself  from  the  impa- 
tation  of  lamentable  and  fatal  laches. 
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It  n  ti«  not  bIiowii  tliat  tlie  civil 
tlcviuttnl,  ID  any  reajiect,  fioui  tlie 
tlif  jr  cnnduct,  under  the  taw.  On  i 
rlif  work  wns  done  nfter  com  pi  ia  tire 
l)y  the  Statute,  us  couditioiis  [ii'ecei 
StJitc  lie  licUl  liable  on  account  of  a 
tlie.v  liad  no  authority  to  alter  the  j 

It  id  reniarkablo  tliat  the  law  u; 
re))aratiun  of  injury  sustained,  wise 

Every  act  of  nuin,  that  causes  d 
whoM-  fault  it  happened,  to  i-epair  i 

it  doeti  not  include  the  Bovereig 
)>«  sued.  The  maxim  in  rfje  non  jm 
reapuniieat taperior,  does  not  ajiply. 

This  ia  so  true,  that  no  action 
without  her  pemiissiou,  that  her  Ci 
jfivfn  to  authnriKe  the  present  suit. 

The  conitent  to  be  aned  does  not 
fession  of  liability.  It  i«  a  mere  acl 
plaintiff  fVom  the  obligation  of  niak 
law.    33  A.  4»i3. 

By  i)eTmitting  herself  to  be  sued 
iiented  to  submit  to  a  court  of  just.ic 
tlie  facta  and  propositions  preaenteil 
Otherwise,  upon  the  consent  of  a  ! 
at  once  be  entered  up  against  her  a 
called  upon  to  determine  the  issues 
the  same  were  submitt«d  between  i 
viitnals  do  not  enjoy  the  rights,  prii 
<>f  n  Rovereij^nty.  We  are  tii  decide- 
ual,  a  citizen  »f  the  State,  liimnd  t< 
mid  the  Stale  hemelf;  and,  in  so  d 
the  State  had  a  right  to  legixlate 
work  complained  of  to  be  acconiplis 
and  whether,  by  not  confonning  wil 
to  tiie  reprewentatious  of  ]>taintitt',  n 
work  as  contracted  for  under  the 
iuii>o>4ed  upon  the  Stale  the  re^poi 
which  is  sought  to  b«  fastened  upon 

We  have  stated  what  the  police 
conid  have  been  esercined  as  was  pi 
the  esecuthm  of  that  law  eould  sadi 


502 


SUPREME  COURT  OF  LOUISIANA, 


»    •         ■' 


IX 


BaMM  T0.  Stflte. 


Indeed,  no  act  of  omlBsion  or  commission  of  the  Board  of  En^inesers 
and  contractor,  viewed  as  public  otftcers,  clothed  with  a  qua^  judirial 
character,  conld  irapoBe  a  liability  on  the  State. 

**  It  is  plain,"  says  Judge  Story,  **  that  the  government  itself  i»«  not 
responsible  for  the  misfeasances  <n'  wrongs,  or  negligences,  or  oniifi- 
sions  of  duty,  of  the  subordinate  officers  or  agents  employed  in  tlit* 
public  service ;  for  it  does  not  undertake  to  guarantee  to  any  perHons 
the  fidelity  of  any  of  the  officers  or  agents  whom  it  employs,  *incf 
that  would  involve  it  in  all  its  operations,  in  endless  embarrassments 
and  difficulties  and  losses,  which  would  l>e  subversive  of  public  int^resti^, 
and  indeed  laches  are  never  imputable  to  the  government.''  Story  od 
Agency,  No.  319 ;  8  Wend.  403,  422  ;  9  Wheat.  R.  720,  723  j  4  Tenn.  R. 
796;  11  Wheat.  185;  8  How.  106. 

The  dilemma  seems  irresistible  in  this  case :  Eitlier  the  Boani  oi 
Engineers,  the  public  agents  of  the  State,  have  acted  wnthiu  the  sc^ipe 
of  their  mandate  and  authority,  or  they  have  not. 

If  they  have,  then  as  they  have  carried  out  a  valid  law,  neither  thfv 
nor  the  State  can  be  held  responsible. 

If  they  have  acted  beyond  that  scope,  their  principal  cannot  he  uiaiie 
responsible  for  their  unauthorized  act,  and  they  alone  are  chargeable. 

In  1874,  a  case  somewhat  similar  to  the  one  at  bar  was  presenteil  in 
California,  and  the  Supreme  Court  of  that  State  held  substantially  a.« 
follows  : 

It  is  within  the  police  power  of  the  State  to  authorize  the  channel  q( 
a  river  to  be  tiu'ned  or  straightened,  in  order  to  protect  from  threat- 
ened inundation  a  populous  portion  of  the  State,  and  such  work  is  of 
a  public  character. 

The  bed  of  a  river  is  a  public  highway  of  the  Stilts  and  within  itjf 
absolute  control,  subject  to  the  rights  of  commerce. 

A  Board  of  Commissioners  ap:  ointed  by  an  Act  of  the  legislature,  with 
power  thus  to  turn  or  straighten  the  channel  of  a  river,  are  not  liable 
for  damages  to  others  caused  by  the  work,  resulting  from  mere  enors 
of  judgment,  provided  they  keep  within  the  scope  of  their  iwwei-s  and 
exercise  their  judgment  honestly,  and  do  not  act  maliciously,  oi>pref- 
sively  or  arbitrarily. 

If  the  work  done  under  the  Act  causes  injury,  the  damage  tLiff 
sustained  is  not  taking  land  for  public  use,  and  the  Act  is  a  sufficient 
defense  to  an  action  brought  to  recover  from  such  loss.  Green  vs.  Swift. 
47  Cal.  541 . 

If,  says  Cooley,  the  State,  under  its  power  to  provide  and  regnlnte 
highways,  should  authorize  the  construction  of  a  bridge  across  a 
navigable  river,  it  is  quite  possible  that  all  propiietary  interest  in  land 
upon  the  river  might  be  injuriously  affected,  but  such  injury  could  no 
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more  give  a  valid  elaiiu  against  the  State  for  damages  than  could  any 
fhange  in  the  general  laws  of  the  State,  which,  while  keeping  in 
view  the  general  good,  might  iujniiously  affect  particular  interests. 
P.  542.  In  support  of  such  theory,  he  refers  to  the  case  of  an  authorized 
obstruction  to  the  flow  and  reflow  of  tide  waters,  in  wiiich  the  Court 
said  that  if  the  co-tenuinus  proprietor  suffers  in  consequence,  it  is 
ihtmnum  absque  injuria,  3  Cush.  91  ;  H  N.  Y.  522  ;  13  Gray,  193  j  14  S. 
&  R.  71 ;  4  Pick.  464 ;  7  Greenleaf,  2f)2 ;  4  Cal.  81 ;  1  Cal.  462. 

In  France  it  is  a  constant  principle,  on  subjects  like  this,'that  the 
State  is  not  responsible  for  the  consequences  of  public  works.  C.  N. 
Sirey,  Art.  1383,  p.  658,  ^  124,  125, 126. 

Indeed,  how  could  the  Stat^^  be  held  liable,  when  citizens  could  not 
l>e  subjected  to  indemnify  loss  sustained.  J.  P.  1813,  p.  384;  1861,  p. 
H88;  Chardon  droit  d'^illuvion,  345;  Demolombe  11,  No.  30;  30  A. 
VSniK 

It  is  glaring  that  the  burden  of  building  the  levee  was  upon  the 
plaintiff;  that  the  State  waa  under  no  obligation  to  construct  it ;  that 
she  did  so  of  her  own  motion  for  the  protection  of  a  large  body  of  her 
people ;  that  the  plaintiff  could  still  have  built  the  levee  which,  he 
says,  should  have  been  constructed  for  the  better  security  of  his  lands, 
croj^s,  buildings  and  other  i»roperty  thereon;  that  he  has  not  done  so, 
and  that  what  loss  or  damage  he  may  have  sustained  is  attributable, 
not  to  the  State,  but  to  his  own  abstentions. 

We,  therefore,  conclude,  that  the  State,  in  the  exercise  of  her  police 
]>owers,  has  the  exclusive  riglit  to  determine  of  the  propriety,  location 
and  mode  of  building  levees  within  her  borders  ;  that  after  she  has  so 
decided,  and  has  contracted  for  the  public  enterprise,  a  citizen  or 
npanan  owner,  on  whose  land  the  levee  is  about  to  be  built,  cannot 
effectually  remonstrate  and  recjuire  that  it  ha  constructed  differently, 
and  tliat  in  case  of  non-com])liance  with  his  demand  by  the  board  of 
public  officer^  in  charge  of  the  work,  and  in  the  event  of  sulisequent 
daimages  sustained  by  him,  he  cannot  hold  the  State  liable,  either  for 
com])enAation,  as  for  property  taken  for  public  purposes,  or  for  the 
injury  sustained  by  him,  in  consequence  of  the  destruction  of  the 
sjime. 

There  is  error  in  the  flndiug  of  the  District  Court. 

It  is,  therefoi-e,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  annulled  and  reversed,  and  proceeding  to  render  such  judg- 
ment as  should  have  been  rendered. 

It  is  ordered,  adjudged  and  decreed,  that  there  be  judgment  in  favor 
of  the  defendant,  the  State  of  Louisiana,  rejecting  plaintiff 's  demand, 
with  costs  in  both  Courts. 

Levy,  J.,  absent. 


I  .: 


'.C' 


■.'-■ 


* . 

'r' 


■  .'• 


^^. 


504 


SUPREME  COURT  OF  LOUISIANA. 


Au^asti  vs.  Loui^iADa  Lottery  Coiupany  et  al. 


.>'- 


l-r 


;-\. 


-  • 


No.  7581. 
Antonio  Augusti  vs.  LotnsiANA  Lottery  Company  et  al. 

Act  No.  9  of  1874  is  constitatlonal.     It  wns  so  decided  by  the  Supreme  Court.  ^^ 

The  £Eict  that  it  was  snbReqnently  pi'onoance<l  anconstitntional  by  a  District  Court  on  s^^- 

plicadoD  for  habeas  corptut  does  not  make  it  such. 
Therefore,  the  defendant  Company,  acting  with   prfibable  canset  cannot  be  lesponsibie  in 

damages. 

APPEAL  from  the  Fourth  Distrii't  Court  for  the  Parish  of  Orleans. 
Honstony  J. 


F.  C,  Zacharie  and  H.  8,  Lattfj,  for  Plaintifi*  and  Appellee  : 

1.  Act  No.  9  of  1874  is  in  plain  oontlict  with  Arts.  6  and  94  of  Constitution  of  188«  in  depriv 
ing  the  accused  of  the  trial  by  Jury,  and  granting  judicial  powers  to  rrcorders  prohibited. 

2.  Act  No.  9  of  1874,  by  prescribing  a  different  penalty,  repealed  Act  No.  120  of  I^^  and  Art 
No.  21  of  1866.    31  Pick.  373 ;  4  Bur.  2026. 

3.  Act  No.  9  of  1874  having  been  declared  unconstitutional  by  the  Jndge  a  qvo  in  the  habeoM 

corpus,  the  defendant  cannot  plead  presumption  of  its  constitutionality  at  the  time  nf  the 
second  arrest. 

T.  J.  Semmes  d*  Pay^ne  and  Joseph  P.  Horn&r^  for  Defendants  aiul 
Appellants : 

1.  Act  No.  9  of  1874  is  constitutional.    30  A.  454. 

2.  In  an  action  for  malicious  prosecution,  when  defendants  show,  by  plaintiff's  admissom* 
and  testimony,  that  they  had  probable  cause  for  his  arrest,  there  must  be  Judgment  for 
defendants. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  plaintiff  claims  ^25,000  damages^  for  hie 
unwarranted  and  malicious  arrest  by  tlie  defendant.  The  defense  is. 
special  legal  authority  for  the  act  and  good,  valid  cause.  The  case  wa* 
tided  by  a  jury  who  returned  a  verdict  in  favor  of  plaintiff  for  i|0.OI. 
From  a  judgment  in  conformity  with  the  verdict,  the  defendant  hai* 
appealed.    The  plaintiff  has  asked  for  no  amendment. 

It  is  not  disputed  that  the  plaintiff  did  sell  lottery  tickets,  in  viola- 
tion of  Act  9  of  1874,  in  the  month  of  May,  1878 ;  but  it  is  charged  that 
the  Statute  is  unconstituti<mal,  and  so  never  existed,  for  the  doubh* 
reason,  that  it  deprived  of  the  trial  by  jury  and  granted  to  City 
Recorders  prohibited  powers.  In  support,  reference  is  made  to  Articles 
6  and  94  of  the  Constitution  of  1868,  in  force  at  it«  adoption.  It  in 
further  charged  that  the  Act  had  been  judicially  declared  by  a  compe- 
tent court  thus  to  be  unconstitutional,  previous  to  the  an-est  com- 
plained of,  and  this,  to  the  knowledge  of  the  Company. 

The  record  indeed  shows,  that  on  an  application  for  a  Imhem  corpus, 
the  Act  being  considered  as  violative  of  the  organic  law,  the  prisoner 
was  released  from  custody. 
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The  correctness  of  the  ruling  in  that  cuse  cannot  he  incjuired  into  by 
this  Court,  as  it  is  not  before  it  for  revision. 

It  appears,  however,  that  the  same  Act,  No.  9  of  1874,  was  assailed 
on4flentical  grounds,  in  the  case  of  the  Stjit^  cjr  rcL  Geale  vs.  Recorder, 
•JO  A.  454,  in  which  our  inmiediate  predecessors,  considering  further 
Act  10  of  the  same  session,  and  after  elaborate  research  and  mature 
deliberation,  supported  liy  authority  cited,  expressed  the  opinion  that 
tlie  Act  was  not  unconstitutional. 

It  does  not  appear,  nevertheless,  that  the  charge  of  the  repeal  of  the 
Act*  of  1855,  No,  120,  and  of  1866,  No.  21,  was  presented  or  determined 
in  that  case,  sed  quid  hide  f 

We  do  not  propose  to  decide  whether  the  views  thus  announced  by 
the  late  Court,  declaring  the  Act  to  be  constitutional,  were  or  not  effec- 
tually overruled  and  nullified  by  the  ruling  of  the  District  Judge,  on 
the  application  for  a  habeaif  corpus,  but  it  is  manifest  that,  for  adhering 
in  preference  to  the  tludiug  of  the  highest  tribunal  of  the  State,  and  for 
enforcing  under  it^  its  reputed  rights,  the  defendant  Company  cannot 
l)e  held  i-esponsible  for  damages.  The  opinion  and  decree  in  that  ciise 
surely  can  be  more  successfully  invoked  for  protection,  than  the  ^Ivice 
of  counsel,  however  learned  in  the  law,  could  have  been. 

If  it  be  true,  as  contended,  that  the  Act  of  1874  repealed  those  of  18.55 
and  1866,  it  is  only  l>e^ause  it  was  a  valid  Statute,  If  then  such,  it  was 
certainly  valid  authority  for  the  arrest,  and  shields  defendant  from  all 
responsibility. 

As  the  case  was  tned  by  a  jury  under  a  charge  from  his  Honor,  the 
Judge  who  granted  the  haheas  eorp^is,  and  who  instructed  them  that 
the  Act  wa6  unconstitutional,  the  error  committed  by  them  in  returning 
their  verdict  is  easily  accounted  for ;  but  the  defendant  is  entitled  to 
relief. 

For  these  reasons : 

It  is  ordered  and  decreed,  that  the  verdict  of  the  jury  herein  be  set 
aside,  and  the  judgment  thereon  be  annulled  and  reversed,  and  that 
jud;;riHent  be  now  r<»ndercMl  in  favor  of  the  defendant,  with  costs  in 
both  Courts. 

Levy,  J.,  absents 
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Act  33  of  the  Acts  of  the  Qeneral  Assembly  of  1879,  U  not  inoonaisteDt  with  Ari;.  S14,  Const., 
bat  is  strikingly  the  other  way. 

The  Act  in  qaestion  not  being  onconstitntional  when  enacted,  and  not  in  oonHict  with  the 
present  Constitution,  is  still  in  force  :  Art.  35e,  Con«t. 

The  leree  system,  as  adopted  by  the  Act  of  1879,  is  recognized  by  the  present  Conatitntiou. 
Siirget  r%  Cbaae,  Tax  Colleotor,  33  A.  863. 

The  ol](jection  to  the  drainage  tax,  becanse  not  uniform,  or  not  imposed  apon  all  the  property 
taxpayers  of  the  Parish,  is  not  well  taken.  The  special  drainage  tax  of  one  per  cent., 
levied  by  the  Police  Jury  of  Terrebonne  Parish,  under  authority  of  Act  No.  106,  of  the 
Acts  ottht  Oeneral  Assembly,  passed  in  1878,  is  not  a  tax  in  the  strict  legal  sense  of  the 
word,  although  termed  a  tax  in  the  statute,  but  is  a  local  assessment  for  local  Improvements, 
assessed  on  the  property  of  those  who  are  to  reap  the  benefit.  Cooley  on  Taxation,  43^ ; 
Dillon  on  Ifunicipal  Corporations,  703;  Cooley *s  Const.  Lim.  513;  3  A.  330 ;  9  R.  33:t : 
4  A.  8;  11  A.  990,394;  14  A.  503;  90  A.  497 ;  96  A.  1. 

If  the  Act  106  of  the  Acts  of  1878  be  constitutional  when  enacted,  and  not  in  conflict  with  any 
of  the  provisions  of  the  present  Constitntion,  it  is  still  in  force  and  operates  as  a  legislative 
authority  to  the  Police  Juries  to  levy  the  tax,  and  there  is  no  necessity  for  any  farther 
legislation.    Art.  958,  Const 

Act  106  of  the  Acts  of  1878  contains  and  is  a  contract  between  the  State  of  Louisiana  and  the 
Police  Juries  of  the  Parishes  of  Lafourche  and  Terrebonne,  entered  into  prior  to  the 
adaption  of  the  present  Constitution^  the  obligations  resulting  tnm  which  cannot  be  im* 
paired  by  any  subsequent  legislation.  Const.  U.  S.,  clause  9  of  sec.  10  of  Art.  1 ;  Fletcher 
TS.  Peck,  6  Cr.  87  ;  Terrell  vs.  Taylor,  0  Cr.  43 ;  93  A.  693. 

A  law  will  not  be  declared  unconstitutional  unless  manifestly  so.  8  A.  341 ;  90  A.  587 ;  91  A. 
5M,  AM ;  Cooley's  Const.  Lim  p.  183 


The  opinion  of  the  Court  was  delivered  by 

PochA,  J.  The  issue  presented  in  this  case  involves  the  constitu- 
tionality of  a  special  drainage  tax,  levied  under  Act  No.  106  of  1878, 
and  of  a  levee  tax  assessed  by  the  Board  of  Levee  Commissioners  of 
the  Fourth  Levee  District. 

1.  Among  other  grounds  urged  against  the  drainage  tiix,  Relator 
shows  that  for  the  year  1881,  for  which  it  was  assessed,  the  Police  Jury 
of  Terrebonne  Parish  had  already  levied  a  general  tax  of  ten  mills  on 
the  dollar. 

Defendant  contends  that  Act  No.  106  of  1878,  is  a  contract  between 
the  State  and  the  Parish  of  Terrebonne,  and  that  such  contract  cannot 
lie  impaired  by  subsequent  legislation,  and  that  the  power  of  taxation 
conferred  thereby  cannot  be  affected  by  Art^  209  of  the  Constitution. 

We  cannot  assent  to  this  proposition. 

By  Act  No.  106,  the  State  donated  to  the  Parishes  of  Lafourche  and 
Terrebonne,  certain  swanip  lands  lying  between  the  two  bayous  of 
Lafourche  and  Terrebonne,  on  condition  that  the  two  parishes  proceed 
within  a  specified  time,  to  drain  and  reclaim  said  lands,  and  complete 
said  drainage  works  within  ten  years ;  for  which  purpose,  said  parishes 
were  empowered  to  levy  on  certain  portions  of  their  respective  territory, 
a  special  tax  not  to  exceed  one  per  cent,  annually. 
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It  is  clear  that  such  tax  does  com«  within  the  prohibition  of  Art.  209 
of  the  Constitution,  restricting  tlie  power  of  parochial  taxation  to  ten 
mills  on  the  dollar /or  alt  purposes.  But  the  power  to  levj*  the  tax,  i.* 
not  absolutely  abrogated  by  the  terms  of  the  Constitution,  under  tbf 
provisions  of  which,  the  Parish  of  Terrebonne,  with  proper  legislative 
authority,  can  raise  the  tax  necessary  to  continue  this  work  of  public 
improvement,  either  under  Art.  209  or  Art.  242. 

Hence,  we  hold  that  the  contract  alleged  by  defendant  is  not  impaired 
by  the  provisions  of  the  pi'osent  Constitution. 

We  can  see  no  force  in  the  argument  of  defendant,  that  this  tax  i«i, 
strictly  speaking,  not  a  tax,  but  a  local  assessment  for  local  improve- 
ments. These  are  the  very  purposes  for  which,  under  the  Couatitutioii, 
the  taximyers  must  be  previously  consulted  through  a  vote  taken 
according  to  law. 

Under  these  conclusions,  we  shall  omit  any  expression  of  opinion  ou 
the  charge  that  such  a  tax  is  violative  of  Art.  203  of  the  Constitution, 
requiring  taxation  to  be  uniform  and  equal. 

The  District  Judge  did  not  err  in  holding  this  tax,  as  levied,  to  be 
unconstitutional. 

2.  As  to  the  levee  tax,  Relator  contends  that  the  power  to  as^assthe 
same,  ha>ang  been  delegated  to  the  General  Assembly,  which  is  pow- 
erless to  delegate  the  power  to  the  Levee  Boai'd,  the  latter's  act,  in 
levying  said  tax,  was  null  and  void. 

The  tax  was  raised  by  the  Levee  Board  under  the  authority  of  Act 
Xo.  :33  of  1879,  and  of  Art.  214  of  the  Constitution,  which  reads  m 
follows : 

**  The  General  Assembly  may  di\ide  the  State  into  levee  districts,  and 
provide  for  the  appointment  or  election  of  Levee  Commissioners  in  said 
districts,  who  shall,  in  the  method  and  manner  to  be  provided  by  law, 
have  supervision  of  the  erection,  rei)airs  and  maintenance  of  the  levee* 
in  said  districts  j  to  that  effect  it  njay  levy  a  tax  not  to  exceed  live 
mills  on  the  taxable  property  situated  within  the  alluvial  portions  of 
said  districts  subject  to  overflow." 

The  Act  of  1879  divides  tlie  State  into  levee  district*,  provides  for 
the  appointment  of  Levee  Commissioners,  prescribes  their  duties  and 
powers,  consisting  mainly  in  the  supervision  of  levees,  and  empowen* 
them  to  levy  a  special  levee  tax  for  their  respective  districts. 

Now,  unless  it  can  be  demonstrated  that  the  Levee  Commissioners 
have  been  divested  of  the  taxing  power  by  tjie  Constitution,  the  Act 
contains  nothing  inconsistent  with  tlie  present  Constitution  which  con- 
templates the  grant  of  precisely  similar  powers  as  the  Act  confers,  ami 
the  law  is  therefore  not  repealed,  but  coutinues  in  full  force.  Article 
258. 
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1 13  cai«e  the  clause  conferring  the  taxing  iK)wer  to  the  Commissioners 
be  held  as  repealed,  the  otlier  pi-ovisions  of  the  Act  are  clearly  unaffected 
liy  the  Constitution. 

The  argument  that  the  power  to  tax,  granted  by  Art.  214,  is  conferred 
directly  jiud  exclusively  to  the  General  Assembly  rests,  first,  on  the 
liiisuniption  that  under  Article  202,  the  taxing  power  is  restricted  to  the 
General  Assembly  for  StJite  purposes,  and  under  the  legislature's  grant 
to  parishes  and  munici|)Al  coi-porations ;  and  in  the  second  place,  on  a 
rigorous  coustruetioii  of  Art.  214,  in  which  it  is  contended  that  the 
word  it,  in  the  second  clause  of  the  Article,  must  and  does  refer  to  the 
subject,  "  General  Assembly,"  in  the  firsf  i»art  of  the  Article. 

Constniiug  Art.  202,  with  all  other  Articles  on  the  subject  of  taxation, 
under  the  guidance  of  the  wise  rule  that  all  parts  of  an  instrument 
must  he  construed  together,  with  a  view  to  give  effect  to  every  part, 
and  to  harmonize  all  the  parts,  we  cannot  adopt  Relator^s  conclusion. 

The  words,  "  the  taxing  power  may  be  exercised  by  the  General 
Assembly  for  Stat«  purposes,"  etc.,  does  not  convey  the  idea  of  an 
exclusive  grant,  and  leaves  room  for  a  grant  of  taxing  power  to  some 
other  authority. 

In  Surget  vs.  Chase,  33  A.  840,  we  held  that  the  taxing  power  of 
patishes  or  municipal  corporations,  must  reach  them  only  through  the 
channel  of  the  General  Assembly,  and  was  not  grantod  directly  by  the 
Constitution,  but  we  went  no  further;  we  did  not  and  could  not  hold 
that  the  whole  power  of  taxation  of  the  State  was  concentrated  in  the 
legislature,  to  the  exclusion  of  all  other  constitutional  grants. 

Now,  it  is  conceded  by  Relator  that  the  power  to  levy  this  levee  tax 
is  clearly  granted  by  Art.  214,  but  he  contends  that  the  grant  is  made 
to  the  legislature,  without  the  right  or  authority,  express  or  implied,  to 
delegate  the  power  to  the  Levee  Commissioners  or  to  any  other  person 
or  )»ersons.  * 

We  cannot  assent  to  tlie  ]>ropositiou. 

It  is  evident  to  our  minds,  us  sh(»wn  by  a  careful  consideration  of  all 
the  Articles  of  tlie  Constitution  touching  levees  and  levee  taxes,  that 
Art.  214  was  framed  witli  a  special  i-eference  to  Act  No.  33  of  1879,  and 
with  the  imdoubted  intention  of  giving  it  Constitutional  vitality,  and 
t<»  secure  its  efficacy  to  the  peoj)le  to  l»e  affected  thereby,  with  the  only 
restriction  of  its  existence  to  such  time  as  the  Federal  government 
shoidd  assume  pennanent  control  of  the  levees  in  this  State. 

The  tax  authorized  under  the  Article  is  essentially  confined  to  certain 
lM)rtions  of  the  State,  and  is,  therefore,  not  general  throughout  the 
State;  but  Art.  203  provides  that  taxation  shall  be  equal  and  uniform 
throughout  the  "  territorial  limits  of  the  authority  levying  the  tor,"  and  as 
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the  territorial  limits  of  the  General  AHseiubl.v  embraces  the  whole  Stat4'. 
it  is  nndeDiable  that  the  General  Assembly  would  be  prohibited  bv  tliii* 
Article  from  levying  a  tax  limited  to  the  temtory  of  one  or  two  levee 
districts,  but  such  a  tax  could  be  levied  by  the  Levee  CoinmissioDer». 
and  would  be  equal  and  unifonn  throughout  their  territorial  limits. 

It  is  not  a  correct  interpretation  which  destroys  one  article  of  an 
instrument  by  another. 

Under  Art.  213,  the  General  Assembly  is  gmnted  the  exclusive  taxing 
power  which  the  Constitution  intended  to  delegate  to  it,  directly  to  the 
maintenance  and  repair  of  levees,  and  could,  therefore,  levy  directly 
no  other  levee  tax. 

Again,  a  careful  reading  of  Article  214  shows  that  two  distinct  powersi 
are  granted  by  it  in  the  first  clause }  ftrst,  the  power  to  the  General 
Assembly  to  divide  the  State  into  levee  districts  and  provide  for  tlie 
appointment  or  election  of  Levee  Commissioners;  and  second,  tlip 
power  to  such  Levee  Commissioners,  to  supervise  the  erection,  repair 
and  maintenance  of  the  levees  in  their  districts ;  and  in  the  last  clanse 
the  taxing  power  is  conferred  in  the  following  words :  **  to  that  efferU 
it  may  levy  a  tax  not  to  exceed  five  mills  on  the  taxable  property' 
situated  within  the  alluvial  portions  of  said  districts  subject  to  over- 
flow." 

Now  to  which  of  the  two  powers  enumerated  in  the  first  portion  of 
the  Article  do  the  words  "  to  that  cjfec/,"  apply  or  refer.  Evidently  not 
to  the  power  of  the  legislature  to  divide  the  State  into  levee  districtp. 
etc.,  but,  on  the  contrary,  they  must  refer  to  the  power  of  the  Levee 
Commissioners  to  build,  repair  and  maintain  levees; 

Hence,  we  conclude,  that  while  the  pronoun  it  is  inartistically  used 
in  the  language  granting  the  taxing  power,  the  Convention  undoubt- 
edly intended  to  confer  the  taxing  power  under  Art.  214,  directly  to 
the  Levee  Commissioners. 

We,  therefore,  hold  with  the  District  Judge,  that  the  special  levee 
tax  herein  resisted  by  Relator  is  constitutional  and  binding. 

The  judgment  appealed  from  is,  therefore,  afiirmed. 
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No.  8559. 
L.  B.  Cain  vs.  Edwari>  Plllen.    H.  &  C.  Newman,  Intervenors. 

A  motion  in  thla  Court  to  strike  out  dainj  fur  daniagea  in  intervention  oomea  too  late  aft«- 
iaaue  ia  Joined. 

A  reconventlonal  demand  need  not  be  equally  liquidated  with  the  one  to  which  it  is  oppoaed. 

Our  law  doea  not  anthoriie  the  appointment  of  a  commisHioner  by  the  Conrt,  to  whom  the 
liooka  and  papera  of  a  commerciiil  bouiie.sone  of  the  litiganta,  mnat  be  delivered  for 
examination. 

Booka  and  papera  moat  be  examine*!  in  Couit.  and  when  the  party  whoee  books  or  papers  are 
required,  residea  in  another  p.iilab.  he  may  fumiah  sworn  copies  of  them,  which  will  be 
auttlcieat 

Where  there  is  no  dispute  aa  belw«fen  iutervtrnor  and  d«rft>ndant,  relative  to  intervener's 
claim,  the  latter  can  reconvene  and  recover  damages  against  plainti^  without  citing  de- 
fendant, or  Joining  iaaue  aa  to  him. 

It  ia  competent  to  establish  by  parol  a  subsetioeut  change  or  modification  of  a  written 
oontraet. 

Without  ezpreaa  stipulation  to  the  contrary,  "advances  "  include  not  only  necessary  supplies, 
but  also  goods  fumiahed  a  plantation  store,  open  only  to  the  laborers  and  employee  on  the 
place. 

An  agreement,  for  a  eonaiHeration,  on  the  part  of  the  lessor,  that  he  will  not  seise  the  leased 
place  for  tent,  until  the  factor  is  reimbursed  for  advances,  enures  to  the  benefit  of  the 
leasee,  and  will  enable  him,  as  well  as  the  factor,  to  recover  damages  for  the  lessor's  vio- 
lation of  said  contract. 

APPEAL  from  the  Ninth  Judicial  District  Court,  Parish  of  Coucordia. 
Houghf  J. 


L,  L.  Levy,  Boatner  dc  Ma$on,  for  Plaintiff  and  Appellant : 

Where  the  intervener  has  been  ordered  by  the  Conrt  to  produce  his  books  and  correspondenct^ 
before  a  commissioner  of  his  domicU  for  examination  by  plaintiff,  and  plainiiff  swears  he 
can  eatabliah  material  and  apeoiflc  facts  by  the  books  or  doeumenta  called  for,  nnd  inter 
Tenor  flsfls  to  obey  order,  plaintiff  is  entitled  on  motidn,  to  have  the  specific  f»cts  sworn  to, 
taken  pro  confesso,  and  it  ia  error  to  refnae  the  same.  VoL  30,  A.  K.  11,  W.  R.  Kills  v». 
Fellowa,  p.  825;  Art  140.  C.  P. 

Where  the  intervenor  has  cited  defendant  and  praytnl  judgment,  but  fiedled  to  have  his  inter- 
▼ention  put  at  issue,  the  appellate  court  csiiUHt  detirmine  whether  he  is  a  creditor  or  not 
of  defendant,  and  the  intrrventiuu  must  fnll.  Aleix  vs.  Deibigny,  its  A.  R.  386 ;  Weil  vs. 
Weil,  28  A.  R.  941 ;  Jones  vs.  Lawtencf,  4  A.  R.  279;  Yale  vs.  Hoops,  12  A.  R.  464. 

Where  intervenur's  demand  for  dama^ces  agnlnst  plaintiff  rente  upon  the  reality  of  his  de 
mand  against  defendant,  which  intervenor  failed  to  put  at  iaaue,  a  judgment  for  damage 
against  plaintiff  must  alao  fOtU  and  share  fate  of  demand  against  defendant,  leaving,  as  the 
only  issue  to  be  tried,  the  demand  of  plaintiff  against  defendant. 

A  claim  for  damagea  against  the  plaintiff  cannot  be  coupled  with  an  interventional  demand 
claiming  privilege  upon  property  8eixi*d  ;  nor  can  it  l>e  granted  on  an  intervention  against 
plaintiff,  who  doea  not  reside  in  the  patish  where  main  action  ia  pending.  Oerson  vs. 
Jamar,  30  An  ,  part  %  p,  1297. 

Leaaor  had  the  right  to  a  writ  of  provisioual  seizur**.  Failure  to  pay  rent  as  it  becomes  due 
is  safliolent  cauae  to  authoiize  the  provisional  s<^izure  of  the  tenant's  property.  Shiff  vs. 
Eaekiel,  23  A.  R.  383;  Wallace  ts.  Smith,  8  A.  R.  375;  Macarty  vs.  Lepaallard,  4  B.  R. 
425 :  Thayer  va.  Waplea,  26  A.  R.  502 

A  receipt  evideucing  an  obligation  cannot  be  enlarged  by  parol  to  have  a  meaning  foreign  to 
the  matter  of  the  contract,  but  must  be  taken  in  that  sense  most  congmoua  thereto.  C 
C.  [U47J  1958,  et  seq. 
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If  there  be  a  donbt  arising  from  the  waut  of  neco-tMry  explanation,  which  one  of  the  partie* 

ought  to  have  given,  the  cooAtrnction  mostfavomble  to  the  other  party  abonld  be  adopted. 

whether  he  be  obligor  or  obligee.    C.  C.  Art.  1958,  [19531  et  aeq. 
Where  the  lease  provides  all  rent  l)econies  exigible  if  tenant  fails  to  pay  rent  punctually  as  it 

becomes  due,  plea  of  preraatarity  iH  ncrt.  pertinent.    In  case  at  bar  no  such  plea  woa  filed- 

S3  A.  R.  511 :  3S  A.  R.  S72. 

SieeU  dt  Oarretty  for  Defendaut  aud  Ajipellee ; 

Parol  evidence  is  admissible  to  show   the  capacity  in  which  parties  to  r^  written  con- 
tract acted  in  the  premises.    Barriere  vs.  Peychand,  14  An.  373. 

When  a  salt  has  been  prematurely  brought,  it  must  be  dismissed,  reserving  to  the  psrrr 
his  right  to  bring  his  action  in  dne  time.  C.  P-  158 ;  Chi-isten  vs.  Ruhlman,  24  An.  50: 
Cattlet  vs.  Hefher  et  al.,  83  An.  577  ;  30  An.  538 ;  15  An.  689-707 ;  13  La.  403  ;  11  La.  4i0 : 
8  La.  589,  and  cases  there  cited. 

Where  the  suit  for  rent  is  brought  before  due,  and  no  ground  for  seizure  is  alleged,  except 
that  defendant  is  in  defsult.  which  is  disproved,  the  provisional  seizure  must  be  dissolved* 
Cattlet  vs.  HefEbor,  33  An.  577. 

8pencer  dc  Whitej  for  Interyeuors  and  Appelleea : 

The  proof  shows  that,  by  express  agreement,  the  right  to  provisionally  seixe  was  waived 
until  the  crop  was  gathered,  and  the  factor  was  paid  his  advances. 

The  proof  by  jNirol  of  a  subsequent  modiUcation  of  the  written  lease  was  admissible  f> 
N.  S.  459  ;  4  L.  30 ;  3  L.  61 ;  1  R.  358 :  13  A.  504  ;  5  A.  597 ;  17  A.  32 ;  29  A.  551. 

The  parol  proof  of  facts,  prior  to  the  receipt,  was  admissible  to  explain  it.  21  A.  \1^  -,  IH 
A.  450;  90  A.  376 ;  31  A.  533. 

Even  if  this  receipt  is  to  be  viewed  as  a  substantive  and  distinct  contract,  its  term^ 
bound  plaintiff  quo<td  H.  St  C.  Newman,  not  to  provisionally  seize  for  rent  of  ISi^O,  until 
H.  &.  C.  Newman  had  been  reimbursed  their  advances.  Whatever  may  be  the  difficulty 
of  constructioin  inv<^ved  in  the  verbiage  of  the  receipt,  it  meant  thia,  if  it  meant  anythiajz 
at  all. 

H.  &■  C.  Newman  advanced,  on  the  faith  of  the  contract,  the  six  thousand  dollars  paid  in 
March,  and  the  other  advance ;  they  have  a  right  to  see  to  the  enforcement  of  theoontrsct 

The  answer,  by  pleading  certain  special  defenses,  admits  the  legal  consequMices  of  the 
contract,  the  defenses  being  untenable. 

The  crop  had  not  been  gathered  and  shipped,  and  the  advances  had  not  been  reimbnned 
when  the  provisional  seizure  was  issued 

The  advances  were  made  for  plautation  purposes ;  the  store  was  a  mere  plantation  store, 
an  auxiliary  to  the  plantation,  an  instrunieut  for  their  successful  working. 

The  word  "advances  '  does  not  mean  necessary  snpplies ;  advances  are  generic.  The 
conti  act  covered  all  advances. 

Even  the  necessar}'  supplies,  by  pluintilf 's  own  computation,  had  not  been  paid  wlieo 
the  wrongful  and  illegal  provisional  seizure  issued. 

The  action  did  not  abate  by  the  death  of  Cain,  and  the  claim  for  damages  wan  an  incident 
to  the  ftnstration  of  the  illegal  seizure. 

The  claim  against  the  plaintiff,  that  the  seizure  was  illegal,  was  independent  of  the 
rendition  of  a  judgment  against  the  defendant. 

The  ducee  tecum  was  satisfactorily  complied  with.  If  not,  it  was  illegally  taken ;  it  was 
never  served.    The  Court  properly  refused  to  take  it  for  confessed.    C.  P.  474. 


2. 


3. 


4. 


«. 


10. 


11. 


12, 


13. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff  sued  the  defendant  on  a  contract  of  lease  to 
recover  the  rents  of  several  plantations  for  the  years  1880,  1881  and 
1882,  amounting  to  818,000,  alleging  that  by  the  terms  of  said  oontraft 
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the  rente  for  the  years  named  were  due,  because  of  the  failure  of  tlie 
defendant  to  pay  the  rent  for  the  year  1880. 

The  suit  was  filed  on  the  13th  December,  1880,  and  was  accompanied 
by  a  writ  of  provisional  seizure,  under  which  the  crops  tlien  on  the 
plantations,  gathered  and  ungatliered,  working  animals,  contents  of  a 
store,  etc.,  were  seized. 

The  defendant  answered,  alleging  in  substance,  that  the  proceeding 
was  instituted  by  the  plaintiff,  in  violation  of  a  special  agreement,  by 
which  he  had  bound  himself,  in  consideration  of  a  payment  of  $6,000, 
to  be  made  through  his  mercliants  and  factors,  H.  &  C.  Newman,  on  a 
note  of  previous  date  to  the  rent  obligations  sued  on,  not  to  proceed  to 
collect  the  rent  for  1880,  until  his  said  iactors  had  been  reimbursed  for 
all  advances  made  to  him  for  said  year.  That  the  sum  named  had  been 
paid  in  March,  1880,  and  that  he  wa«,  therefore,  required  to  ship  his 
crops  to  said  firm  until  their  advances  had  been  paid,  which  had  not 
been  done,  and  that  any  payment  on  the  rent  notes  had  been  deferred 
until  the  reimbursement  to  his  factors  had  been  accomplished. 

H.  &  C.  Newman  intervened  in  the  suit,  and  in  their  petition  set  up 
substantially  the  same  facts,  and  both  the  defendant  and  inter venors 
claimed  damages  against  the  plaintiff  for  a  violation  of  the  agreement, 
and  the  iigury  resulting  therefrom,  in  the  waste  of  the  crops  imgathered, 
from  the  suspension  of  work,  the  closing  of  the  store,  etc. 

There  was  judgment  in  favor  of  the  defendant  and  intervenors, 
rejecting  his  demand  and  condemning  plaintiff  to  pay  each  of  said 
parties  one  tliousand  dollars  damages,  and  plaintiff,  or  his  executors, 
who  became  parties  to  the  suit  after  his  death,  occurring  during  the 
pendency  of  the  proceedings  in  the  lower  courts  have  appealed. 

Before  addressing  oiu«elves  to  the  merits  of  the  case,  there  are  several 
preliminary  matters  to  be  considered  and  disposed  of. 

The  plaintiff  ^s  counsel  moved  to  strike  out  of  the  interveners'  peti- 
tion the  claim  for  damages,  on  the  ground  that  plaintiff  and  intervenors 
resided  in  the  same  parish  (Orleans)  when  the  petition  and  intervention  • 
were  filed,  and  since  the  institution  of  the  suit,  plaintiff  had  died  and 
his  succession  was  opened  in  said  parish  of  his  domicil,  and  the  demand 
for  damages  should  have  been  instituted  there. 

This  motion,  or  exception,  was  not  made  until  after  answer  filed  and 
issue  joined,  and,  consequently,  came  too  late. 

A  similar  motion  or  exception  was  filed  respecting  the  damages 
claimed  by  defendant,  on  the  ground  that  no  such  claim  in  reconven- 
tion could  be  urged  against  a  demand  founded  on  a  contract  of  lease. 

This  was  also  properly  overruled,  as  the  plaintiff  and  defendant 
resided  in  different  parishes,  and  a  reconvention al  demand  is  not 
required  to  be  equally  liquidated  with  the  one  to  which  it  is  opposed. 
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The  pLaintiflF  filed  a  motion  asking  for  an  order  requiring  the  inter- 
veners to  produce  an  iteniize<l  account  of  the  indebtedness  claimed 
against  the  defendant,  together  with  the  vouchers,  etc.,  and  subse- 
quently they  prayed  for  the  appointment  of  a  commissioner  in  New 
Orleans,  to  whom  the  commercial  books  of  the  intervenors  should  l>e 
produced,  and  in  his  presence  examined  by  witnesses,  and  sworn  copies 
of  their  accounts  made  therefrom  by  a  certain  witness  named,  and 
other  witnesses  not  named. 

Both  orders  were  made,  and  the  commissioner  appointed.  It  appears 
from  the  return  of  such  commissioner,  that  on  the  day  appointed  for 
the  delivery  and  examination  of  the  books,  that  Judge  E.  D.  White,  one 
of  the  attorneys  for  the  intervenors,  "  appeared  at  the  office  of  the  com- 
missioner named,  before  the  hour  fixed  for  said  examination,  and 
informed  him  that  the  papers  called  for  had  been  previously  delivered 
by  the  intervenors  under  a  subpoena  duces  tecum  from  the  Court ;  that 
the  intervenors  knew  no  law  which  required  the  delivery  of  their 
books  to  the  notary  or  commissioner,  but  they  would  afford  every 
facility  to  him,  the  notary  or  any  authorized  person,  to  examine  at  con- 
venient times  said  books  and  papers,  and  take  abstracts  from,  and 
make  copies  of  such  portions  thereof  as  may  be  required. " 

Copies  of  the  accounts  and  papers  in  question  were  subsequently 
delivered  into  the  Court  before  which  the  cause  was  pending,  and  about 
the  same  time  plaintiff  moved  to  have  the  facts  set  forth  in  the  motion 
to  produce  taken  pro  confessis.  This  motion  was  overruled  by  the 
Judge  a  quoj  for  the  reasons  stated  by  him,  that  the  documents  called 
for  **had  been  produced,  and  before  the  day  of  trial,  which  was  in 
time." 

The  ruling  was  correct,  the  order  appointing  a  commissioner  to  whom 
the  intervenors  were  to  deliver  their  books  and  papers  to  be  examined  by 
\ntne88e8  summoned  by  such  commissioner,  is  not  authorized  by  any 
law  that  we  are  aware  of.  There  is  certainly  no  warrant  for  it  in  our 
'Code.  The  Article  under  which  it  is  claimed  this  proceeding  was 
taken,  and  which  is  the  governing  Article  on  the  subject,  is  14()  C.  P. 
This  Article  authorizes  the  Court,  at  the  request  of  one  of  the  parties, 
to  order  the  other  parties  to  bring  into  Court,  books,  papers  and  other 
documents,  material  in  the  cause,  provided  the  party  asking  for  their 
production  make  oath  to  the  fact*  he  intends  to  establish  by  them  ; 
and  on  the  failure  of  the  party  so  ordered  to  comply,  the  fact*  sworn 
to,  are  to  be  taken  as  confessed,  unless  it  was  shown  that  it  was  impos- 
sible to  produce  them. 

It  has  been  held  in  several  adjudications  upon  this  Article,  that 
when  the  party  against  whom  the  order  is  directed,  lives  out  of  the 
parish  where  the  Court  is  being  held,  that  he  cannot  be  compelled  to 


■w 


'  *'     !      f 


NEW  ORLEANS,  APRIL,  1882. 


515 


Cain  Ts.  Pnllen. 


bring  his  books  from  his  doinicil  or  place  of  business  to  the  place  where 
the  litigation  is  pending.  And  it  is  well  settled  in  such  cases,  that 
sworn  copies  of  the  papers  desired  will  suffice.  2  A.  156  ;  4  A.  534  ;  18 
A.  dOO. 

It  is  true  it  is  stated  in  one  of  the  cases  referred  to,  that  where  the 
mover  is  unwilling  to  rely  on  the  conscience  of  his  adversary,  the 
Court  might  issue  a  commission  under  which  witnesses  might  examine 
the  books  and  make  copies  from  them.  It  would  require  a  very  liberal 
construction  of  the  language  of  that  decision  to  justify  an  order  ixiquir- 
ing  a  commercial  house  in  the  City  of  New  Orleans  to  take  their  books 
from  their  office  and  deliver  them  to  a  person  designated  to  receive 
them,  and  leave  them  for  an  indelinit>e  time  to  be  examined  by  wit- 
nesses whom  the  Judge  might  name,  or  the  person  commissioned  might 
summon  at  the  instance  of  the  mover. 

In  the  case  referred  to,  no  such  order  has  been  made,  and  no  such 
order  was  before  the  Court,  and  the  statement  was,  therefore,  clearly 
an  obiter.  And  in  the  present  case  there  is  no  averment  in  the  motion 
that  there  was  cause  to  distrust  the  correctness  of  copies  made  out  by 
the  intervenors.  We  cannot,  in  this  case  at  least,  sanction  any  pro- 
ceeding or  remedy  relating  to  the  point  in  question,  beyond  the  pro  vis- 
ions  of  tlie  Code,  which  we  think  are  adequate  for  the  purpose  intended 
to  be  accomplished. 

It  is  urged  by  the  plaintiff  that  judgment  was  improperly  rendered 
on  the  intervention,  and  that  it  should  have  been  dismissed,  because  no 
default  was  taken  against  the  defendant  by  the  intervenors,  nor  issue 
joined  between  them.  It  is  true  that  plaintiff  alone  answered  the 
intervention.  It  is,  however,  to  be  noted,  that  the  main  issue  in  the 
case  is  jointly  raised  against  the  plaintiff  by  the  defendant  in  his 
answer,  and  the  intervenors  in  their  petition.  The  intervenors  really 
join  the  defendant  in  his  defense  against  plaintiff  ^s  action,  and  that  is 
mainly  touching  his  right  to  proceed  against  the  defendant  and  resort 
to  the  provisional  seizure  on  account  of  the  agreement  set  up  in  the 
several  pleadings. 

It  is  true  that  the  intervenors  ask  a  judgment  against  the  defendant 
for  the  indebtedness  claimed,  but  a  judgment  against  the  defendant  for 
the  debt  was  not  essential  to  their  right  of  action  asserted  against  the 
plaintiff^  growing  out  of  the  alleged  violation  of  the  agreement  in  ques- 
tion, so  that  they  made  proof  of  the  existence  of  the  debt. 

Besides,  there  Seems  to  be  no  controversy  between  the  intervenors 
and  defendant  respecting  the  debt,  nor  in  any  other  regard.  Therefore, 
it  was  not  necessary  to  the  regularity  and  validity  of  the  intervention 
aa  relates  to  its  prosecution  against  the  plaintiff,  that  an  issue  by 
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default  or  by  answer  should  have  beeu  made  l>etween  the  iutevvenora 
and  defendant.    Gerson  vs.  Janiar,  30  A.  1297. 

The  authorities  cited  by  the  plaintiff  ^s  counsel  have  been  exaniiued, 
but  are  not  in  point. 


On  the  Merits. 

The  substantial  charge  made  by  the  defendant  and  IntervenorR  is  the 
illegality  of  the  provisional  seiziu'e,  and  plaintiff's  absoluta  want  of 
right  to  institute  the  action,  by  reason  of  the  alleged  agreement  referred 
t^.  The  defendant,  in  his  answer,  pleads  specially  three  Beveral 
matters  of  fact  in  avoidance  of  this  charge.    These  are : 

1.  That  at  the  date  of  the  pi^ovislonal  seizure  the  intervenors  had  been 
fully  reimbursed  their  advances  to  defendant. 

2.  That  their  advances  were  not  to  the  plantations  cultivated  by  the 
defendant,  but  to  his  store  thereon. 

3.  That  the  agreement  made  with  plaintiff  contemplated  a  reim- 
bursement only  of  necessary  supplies,  and  not  for  all  advances. 

It  is  very  plausibly  argued  by  the  intervenors  counsel,  that  by  thii 
p1ea<ling  the  entire  subject  of  controversy  has  been  narrowed  down  to 
the  issues  embraced  in  these  three  propositions,  and  that  they  contain 
a  distinct  admission  that  the  agreement  averred  was  made,  and  that  the 
plaintiff's  failure  to  sustain  them  by  proof,  leaves  him  without  fUrther 
defense,  and  justifies  the  judgment  claimed  against  him.  Strictly  and 
technically  this  may  be  true,  but  we  prefer  to  give  him  the  benefit  of 
the  general  denial  that  precedes  the  special  pleas,  and  decide  the  caae 
upon  its  real  merits,  and  as  the  evidence  presents  it. 

We  gather  from  the  record  the  following  as  the  facts  of  this  case : 

The  defendant,  for  many  years  prior  to  1880,  had  been  the  lessee  of 
the  plantations  refen*ed  to,  and  the  intervenors  had  been  his  factors. 

The  plaintiff  had  owned  the  plantations  since  1878.  In  December,  1879, 
the  defendant  leased  the  property  for  the  three  ensuing  years  at  an 
annual  rental  of  $6,000,  and  executed  the  written  contract  upon  which 
the  action  was  brought.  In  the  writing  there  is  a  stipulation  that 
defendant  was  to  pay  plaintiff  $6,000,  during  the  month  of  March,  the 
same  to  be  credited  on  one  of  several  notes  held  or  controlled  by 
plaintiff,  amounting  to  some  $20,000. 

After  signing  this  contract  the  defendant  applied  to  the  intervenors 
to  furnish  the  usual  advances  to  the  plantations.  Upon  ascertaining 
the  terms  of  the  lease,  and  that  defendant  was  to  pay  $6,000  rental,  at 
the  end  of  the  year,  and  $6,000  more  on  an  old  debt,  they  declined  to 
make  the  advances.  Defendant  rep6rted  this  fact  to  plaintiff  and  they 
both  went  to  the  intervenors  and  there  was  a  verbal  agreement  entered 
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iuto  by  which  the  gtipulated  payment  of  $6,000  was  to  be  made  tbTOUgh 
the  iutervenorg,  and  in  consideration  of  that,  it  was  agreed  thatdefend- 
1111 1  was  to  ship  the  crops  to  tlie  intervenors,  and  continue  shipping 
until  they  were  reimbursed  tlieir  advances,  and  plaintiff  to  relinquish 
all  claim  on  the  crops  and  the  right  to  proceed  against  them  for  his 
it^nt  until  they  were  fully  paid.  Here  we  would  note  that  the  testimony 
to  establish  this  last  agreement  was  objected  to,  on  the  ground  that  it 
contradicts  the  written  contract  of  lease.  It  is  shown,  as  stated,  that 
this  agreement  was  made  subsequently  to  the  execution  of  the  written 
one.  It  constituted  a  new  and  independent  contract,  intended  to 
modify  the  original,  and  to  this  new  contract  there  was  another  party, 
the  firm  of  H.  &  C.  Newman,  intervenors. 

It  is  conjpetent  to  establish  by  parol,  a  subsequent  cliange  or  modifi- 
cation of  a  written  contract.  Greenleaf,  Ev.  ;  5  P.  S.  459  j  4  L.  30 ; 
1  R.  358;  13  A.  504  ;  5  A.  597;  29  A.  551. 

On  the  15th  of  March,  1880,  the  J6,000  was  paid  to  plaintiflf,  in  con- 
formity to  the  agreement,  and  upon  its  payment  the  plaintiff  gave  the 
following  receipt : 

Received,  New  Orleans,  March  15,  1880,  from  H.  &  C.  Newman,  six 
thousand  dollars,  to  be  placed  to  the  credit  of  £.  Pullen's  note  held  by 
lue,  due  January,  1879.  I  further  relinquish  my  claim  for  rent  due  me 
by  said  Pullen  for  the  current  year,  to- wit :  for  1880,  until  said  H.  &  C. 
Newman  are  reimbursed  for  advances  made  by  them  to  said  Pullen. 
(Signed)  L.  B.  Cain. 

Before  this  date  the  intervenors  had  been  advancing  to  the  defendant, 
and  they  continued  afterwards  to  advance  for  the  balance  of  the  year, 
Hod  when  the  seizure  was  made  they  had  not  been  reimbursed  said 
advances.  As  stated  by  one  of  the  Newmans,  in  his  testimony  on  the 
trial,  and  quoting  his  own  words : 

''  At  the  date  of  the  seizure  we  had  not  been  reimbursed  for  advances 
made  to  Pullen  during  the  year  1880.  At  that  date  he  was  indebted  to 
us  in  the  sum  of  $32,449.38,  subject  to  a  credit  of  eighty-one  bales  of 
cotton  of  the  year  that  were  unsold  at  the  time  that  is  unaccounted 
for.^ 

This  statement  was  accompanied  by  a  corresponding  account  found 
in  the  record,  and  is  not  contradicted. 

Notwithstanding  this  fact,  the  plaintiff,  after  applying  to  the  inter- 
venors to  pay  the  rent  for  that  year  (1880)  which  was  declined,  on  the 
13th  of  December,  1879,  instituted  this  suit,  which  was  for  the  rents  of 
that  year  and  the  two  following  years ;  as  the  contract  stipulated,  that 
if  the  rent  of  the  first  year  was  not  paid  at  maturity  the  whole  for  the 
three  years  should  become  due,  and  the  suit,  as  previously  stated,  was 
accompanied  by  a  seizure,  under  which  the  crops  and  all  the  movable 
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effects  of  the  defendant  were  seized,  inflicting,  as  is  conelusiveb'  showu. 
a  severe  loss,  from  the  causes  set  forth  in  the  pleadings. 

Tlie  plaintiff  justifies  his  action  and  his  right  to  make  the  seizure,  un 
the  following  grounds,  which  we  will  proceed  to  notice  : 

1.  That  the  advances  meant  in  the  agi-eement  were  necessary  plan- 
tation supplies,  whereas  the  advances  made  were  not  exclosively  such 
supplies,  and  the  large  part  of  them  was  to  the  plantation  store. 

2.  That  the  agreement  only  included  such  advances  as  had  been 
made  up  to  the  15tli  of  March,  1880,  the  date  of  the  receipt,  and  not 
advances  for  the  whole  year ;  and 

3.  That  the  agreement  by  which  plaintiff  relinquished  his  right  to 
seize  under  the  conditions  stated,  was  exclusively  with  the  NewmanSf 
and  did  not  enure  to  the  benefit  of  the  defendant^  nor  affect  his  right 
to  proceed  against  him,  (defendant)  so  far  as  he  was  concerned. 

^ First  In  the  receipt  the  word  ^^ advancss''^  is  used,  which  has  a 
broader  meaning  than  that  of  necessary  supplies ;  and  PuUen  testifying 
with  respect  to  the  prior  verbal  agreement  under  which  the  money  wa» 
paid  and  the  receipt  given,  says  : 

"^  Cain,  agreeing  to  extend  the  payment  of  the  rent  money  until  the 
crop  was  shipped,  and  H.  &  C.  Newman  had  been  paid  the  amount  of 
their  advances." 

Neither  in  the  verbal  or  written  agreement  was  there  any  qualifica- 
tion or  restriction  in  regard  to  the  character  of  the  advances  to  be 
made,  and  we  can  supply  none.  Were  we  to  adopt  the  construction 
contended  for,  the  intervenors  could  not  even  claim  reimbursement  for 
the  very  money  that  they  paid  plaintiff,  and  which  was  the  considera- 
tion for  the  {Kistponement.  This  was  not  a  necessary  plantation  supply, 
but  money  paid  on  an  old  debt.  Such  a  conclusion  would  be  utterly 
illogical  and  extravagant. 

Relative  to  the  store,  its  existence  on  his  plantations  was  well  known 
to  the  plaintiff,  and  the  purposes  for  which  it  was  established.  It  i^ 
shown  to  be  strictly  a  plantation  store,  to  supply  the  laborers  and 
employees  on  the  places.  All  their  accounts  were  kept  there  and 
settled  there.  It  was  literally  an  adjunct  in  the  planting  business,  and 
the  defendant  testifies  that  ^^  he  never  paid  a  dollar  out  of  the  proceeds 
of  the  store  during  the  year  for  outside  debts,  except  for  labor  or 
servants'  hire." 

The  contract  between  the  parties  clearly  included  such  advances. 

Second,  The  agreement,  in  our  opinion,  did  include  all  the  advances 
made  by  the  intervenors  during  the  entire  year.  When  we  recur  to 
the  objections  made  by  the  intervenors  to  advancing  for  the  defendant, 
in  view  of  his  obligations  to  the  plaintiff,  under  the  first  contract  oi 
lease,  and  the  inadequacy  of  the  security  to  them,  as  they  believed, 
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uuder  the  terms  of  that  contract,  for  any  advances  they  might  make, 
and  the  evident  inability  of  defendant  to  pay  for  such  advances,  should 
that  contract,  as  it  stood,  be  enforced  against  him,  plaintiff  could  not 
possibly  have  supposed,  after  the  whole  matter  had  been  explained  to 
him,  and  the  difficulty  suggested,  that  the  interveuors  only  wanted  to 
be  secured  for  their  advances  up  to  the  15th  of  March,  and  were  indif- 
fei-eut  as  to  subsequent  supplies.  Without  even  this  consideration, 
and  restricting  ourselves  to  the  hmguage  of  the  agreement,  it  seems 
clear  enough  that  the  ^* advances"  mentioned  meant  advances  for  the 
entire  year.  The  word  itself  and  the  intention  of  the  parties,  evidently 
referred  to  the  point  of  time  when  plaintiff  could  take  out  his  seizure, 
that  is,  at  the  maturity  of  the  rent  note ;  and  it  is  manifest,  it  is  to  this 
point  of  time  that  the  ^*  advances  "  to  be  made,  referred.  That  inter- 
veuors might  be  secured  their  advances  up  to  that  time,  plaintiff  would 
not  exercise  the  right  the  law  and  contract  gave  him,  when  the  rent 
obligation  was  due. 

Third.  The  plaintiff  bound  himself,  for  a  valuable«consideration,  not 
to  seize  the  defendant's  property  for  the  year's  rent,  when  the  same 
became  payable  under  the  written  lease.  This  is  plain.  In  the  fince 
of  it,  it  seems  idle  to  consider  the  proposition  invohing  the  hair- 
bi-eadth  distinction  that  bound  him  only  to  the  intervenors,  and  did 
not  affect  his  right  against  the  defendant.  Considering  that  it  was  this 
very  right  against  the  defendant  that  he  agreed  to  relinquish,,  it  seems 
to  us  a  vain  inquiry  as  to  its  effect  relatively  to  the  plaintiff  and 
defendant,  except  so  far  as  might  concern  the  claim  for  damages  set  up 
by  defendant.  But,  in  our  view  of  the  subject,  the  agreement  not  only 
concerned  the  defendant  and  enured  to  his  benefit,  but  he  was  a  party 
to  it.  And  a  recurrence  to  the  situation  of  the  parties,  and  the  evidence 
bearing  on  it,  will  demonstrate  this  beyond  question. 

It  appears  that  the  defendant  had  not  only  contracted  towards  the 
plaintiff  for  t!ie  three  years  rent,  but  was  indebted  to  him  besides  many 
thousand  dollars.  He  had  no  other  means  of  paying,  except  what  he 
mi^ht  hope  to  make  by  his  skill  and  labor  in  the  cultivation  of  these 
plantations. 

He  could  not,  however,  attempt  to  cultivat-e  these  except  by  the  help 
of  the  intervenors  or  some  other  factor.  Without  such  aid  there  was 
but  a  gloomy  prospect  of  plaintiff  getting  the  rent  for  his  places,  much 
less  being  paid  the  $20,000  he  had  against  the  defendant  besides.  The 
intervenors  held  claims  against  the  defendant  for  favors  extended  in 
past  year&  There  was,  therefore,  an  active  interest  prompting  each 
of  the  parties  to  make  the  agreement  they  did.  It  was  by  this  each 
koi»ed  to  save  himself.  It  was  not  an  agreement  between  two  of  the 
parties,  plaintiff  and  intervenors  alone,  but  a  tri-partite  or  tri-lateral 
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compact,  all  three  being  parties  to  it,  and  all  three  present  in  person 
when  it  was  made.  We  refer  to  the  parol  agreement  mode  jast  subse- 
quent to  the  written  one.  The  receipt  given  afterwards  was  merely  » 
fulfilment  of  this  agreement. 

The  defendant  was  not  only  a  party  to  this  agreement,  but  bad,  likt- 
wise,  a  large  interest  therein.  It  enabled  him  to  make  an  effort  to  pay 
his  debts,  he  procured  an  exemption  from  seizure  for  rent,  when  his 
obligation  matured,  and  in  a  certain  contingency,  that  is,  if  he  did  not 
make  sufficient  crops  to  pay  his  factors,  he  was  even  exempt  from 
liability  for  the  year's  rent  itself.  The  defendant,  therefore,  had  a 
clear  right  to  oppose  the  seizure,  on  the  ground  of  a  violation  of  an 
agreement  with  himself. 

It  is  to  be  observed  that,  although  plaintifiTs  seizure  resulted  disas- 
trously to  himself  as  well  as  to  the  other  parties,  still  it  must  not  be 
inferred  that  he  lost  everything.  The  evidence  shows  that  600  acr« 
of  land  were  cleared  and  put  in  a  state  to  cultivate,  at  an  estimated 
expense  or  value  of  $12,000.  If  he  sustained  any  loss,  it  may  have 
resulted  purely  from  his  own  improvident  and  unauthorized  act,  com- 
mitted in  violation  of  his  agreement.  The  damages  allowed  we  consider 
moderate,  under  the  evidence,  and  we  cannot  disturb  the  judgment 
in  this  respect. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be 
affirmed,  with  costs. 
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No.  7585. 
£.  CoKERY,  Gallagher,  Subrogee,  vs  Rotchford,  Brown  &.  Co. 

An  agent  has  no  power  to  bind  a  firm,  or  the  members  tbereot  by  a  oonfesakm  of  jodcmcint 

where  no  attempt  was  made,  at  the  time  the  Judgment  was  thus  obtained,  to  prore  hl» 

agency. 
An  agent  of  a  firm,  even  if  his  power  had  been  proved,  conld  not,  by  a  oonfeesion  <rfjadgBMiit 

bind  the  individual  members  thereof. 
This  Judgment  is  therefore  an  absolute  nullity,  which  can  be  set  up  by  the  firm,  as  well  as  the 

members  who  were  not  cited,  in  an  action  to  revive. 
A  Judgment  cannot  be  revived  which  never  existed. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Houston^  J. 


MerricJCf  Bace  &  Foster,  for  Defendants  and  Appellees : 

1.    The  death  of  a  partner  dissolves  the  partnership,  as,  also,  does  the  expiration  of  the  teno. 
9.    The  breaking  up  and  utter  annihilation  of  the  business  of  a  firm  dissolves  the  partnership- 
3.    Parties  who  are  alien  enemies  cannot  be  cited,  in  Jostioe,  in  the  country  to  whidi  thsy 
are  aUen  enemies,  in  their  absence,  respecting  the  aflklrs  of  the  partnership. 
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4,  A  clerk,  the  alien  enemy  of  hie  prlDclpole.  who  ahandons  hie  employers  during  t|ie  time  of 
war  and  takes  employment  in  another  house,  thereby  revokes  all  his  powers  as  agent,  and 
once  revoke«l,  he  cannot  by  any  subsequent  act  of  his  own  renew  them. 

5.  The  war  also,  in  general,  revokes  the  contract  of  agency,  except.,  perhaps,  so  far  as  it 
respects  those  things  which  may  be  done  by  a  wvorwrtim  ^Mfor. 

Jno.  M.  Bonntr,  MiUtr,  FtHneif  £  MiUeVj  for  Plaintiff  and  Appellant : 

1.  The  Judgment  sought  to  be  revived  was  rendered  against  "the  d^cndanUt,  Rotch/ord, 
Brown  ^  Co ,  a  eontmercial  /fM  qf  this  city,  composed  f^  8hqi>h«rd  Broum^  Joseph  H, 
Johnson  and  Phit^  Xatie^f\>rd,  in  soUdo^'*  being  both  against  the  Juridical  being,  the 
partnership,  and  the  individual  members  thereof. 

9.  The  allegaiions  of  the  petition,  and  their  admission  by  the  answer  of  the  defendants 
through  their  duly  authorised  agent,  K.  A.  Bourke,  fully  Justify  and  warrant  the  Judg- 
ment as  rendered. 

The  cause  of  action,  as  set  forth  in  the  petition,  was  "  that  Shepherd  Brown,  Joseph  H. 
Johnson  and  Philip  Botchfonl.  composing  the  firm  of  Botchford,  Brown  dc  Co  ,  domiciled 
in  this  city,  and  doing  a  commercial  business  under  sai<l  st^le,  are  indebted,  in  #o<tdo,*'  to 
petitioner,  a«  the  hoMer  and  owner  of  four  certain  promissory  notes  made  to  the  order  of, 
and  endorsed  by,  Botchfotd,  Brown  &  Co.,  on  which  demand,  protest  and  notice  of  protest 
had  been  waived,  and  which  notes  were  annexed  to  and  made  a  part  of  the  petition.  The 
petition,  therefore,  exhibited  a  two-fuld  obligation,  viz:  one  involving  the  Juridical 
being,  the  partnership ;  and  the  other,  the  s'Jidary  liability  of  the  individual  luembem 
of  the  partnenhip* 

The  polnntmry  uppearunce  of  ths  dsftniant^  throngk  their  duiff  iiwthontsd  agent,  stood  in  lieu  of 
citation,  and  dispensed  with  citation.    C.  P.  Art.  906. 

3.  Thisjudgment  is  regular  in  form,  and  is  certainly  not  an  absolute  nullity*    ''Nullities 
which  are  not  absolute,  but  relative,  cannot  be  invoked  in  this  proceeding.     WhtUecsr  be 
tke/oroe  of  «  judgment^  not  ahaolotely  null,  and  howssor  irrtgularig  rendered^  the  party  in- 
terested is  mtitied  to  hate  it  revived.''    Folger  4k  Son  vs.  Slaughter  et  al.,  33  An.  34S ;  30  An. 
1330 ;  31  An.  396  :  89  An.  69. 

4.  At  the  time  the  original  Judgment  was  remlered,  Bonrke  was  ignorant  of  the  death  of 
Johnson,  nnd  his  anthotfty  to  appear  and  confess  Jodgment  for  the  firm  still  subsisted. 
B.  C.  C.  3098  and  3033. 

&  Under  the  original  and  modified  agreement  of  partnership,  the  death  of  Johnson  did  not 
dissolve  the  partnership,  and  did  not,  therefore,  reroke  the  power  of  attorney  held  by 
Bonrke.    R.C.  C.  9889. 

C  The  burden  of  proof  is  on  the  defendants  to  show  caose  why  this  Judgment  sliould  not  be 
rerivvil.  Plaintiff  is  not  bound  to  exhibit  a  Judgment  that  is  fk«e  Irom  any  sort  of  attack 
in  order  to  have  It  revived.  The  statute  reads ;  '*  Any  one  interested  in  <m^  Judgment 
may  have  the  same  revived  at  any  time  before  it  is  pn^scribed,  unless  the  d^endant  or  his 
reprsssniaiive  SHOW  ^ood  eouse  why  the  Judgment  ehoQld  not  be  revived." 

We  do  not  ask  your  Honors  to  validate  this  Judgment  in  any  way.  A  H  we  ask  is  to  arrest 
the  running  of  prescription,  by  having  it  revived  "  with  all  its  defects  uptm  its  head." 

**  The  Judgment  of  revival  does  not  correct  defects  in  the  original  Judgment ;  doeit  not  impart 
any  additional  force  to  It ;  hut  tekatevtr  it  is^  or  «Mie,  in  the  beginning,  mer<4>'  prenerves  it 
and  savee  it  from  extinction."    33  An.  349. 


The  opinion  of  the  Court  Tras  delivered  by 

Bermud£z,  C«  J.  This  i«  an  action  to  revive  a  judgment.  The  case 
was  once  already  before  this  Court,  but  was  remanded,    90  A.  69^ 

From  an  adverse  judgment  on  the  remaudinent,  the  plaintiff  has 
appealed* 

The  original  suit,  wherein  the  judgment  sought  to  be  revived  was 
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t«vive(1,  by  urging  8oine  latent  or  relativo  nallities,  audi  party  is 
allowed  to  oppose  the  itivival,  but  setting  up  patent  or  absolute 
nullities,  which  show  the  judgment  to  be  utterly  null  and  void.  30  A. 
tia2,  a6d ;  a2  A.  1006. 

The  judgment  sought  to  be  i-evived,  is  shown  cle&rly  to  bfB  an  abso- 
lute nullity.  The  plaintiff  seeks  to  revive  that  wliich  never  had  any 
lieing.  He  cannot  do  so.  33  A.  342,  615 ;  31  A.  ;i26 ;  30  A.  13^)0 ;  23 
A.  69,  173;  29  A.  ^  ;  McCutcheou  vs.  Askew,  34  A.  ;  Levy  vb, 
Callioun,  lb. 

This  view  of  the  case  dispenses  us  tram  passing  upon  the  other 
defenses  urged. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
fxx>m  be  affirmed,  with  costs* 


No.  8337. 
The  State  of  Louisiana  vs.  John  Henry  Dou(}lass. 

The  teetimooy  of  a  witnMS,  taken  oontradictorily  with  the  accused  at  the  preliminary  ex- 
amlnatioiK  ia  admlaeible  «( the  trial,  if  the  wltneaa  ia  then  abeent  ftxMU  the  State. 

The  fiUlnie  of  the  committiDg  ma^cietrate  to  require  of  tlie  witness  that  he  should  furnish  bib 
recogniMnce,  does  not  operate  against  the  Stnte  tx>  show  such  want  of  proper  diligence  as 
should  exdnde  tire  teattmoBj. 

It  ia  not  nteesaary,  in  order  to  render  an  aceeasory  liable  as  a  principal,  in  a  charge  of  man- 
slaughter, that  he  should  hare  been  aetuaU^  present  at  the  homicide ;  such  presence  may 
be  constrnctire. 

APPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  East 
Carroll.    Deloneyj  J. 


J,  C.  Egamj  Attorney  General,  for  the  State^  Appellee : 

1.    VThen  the  biU  of  exceptions  oontatas  no  specific  ohleetion,  but  uses  vsgue  and  Indefinite 

terms,  it  will  not  be  considered  by  this  Court.     Yoorhies'  Crim.  Juris.,  Sec.  156,  p.  472; 

U*2  A.  819;  10  A.  45« ;  lb.  453;    13  A.  %^2;   3  A.  342;   0  A.  490  and  651 ;    11  A.  2^3  and  430; 

13  A.  679  ;  14  A.  461 ;  H.  D.  Sec.  14,  p.  410. 
^.    An  asfdgnnient  of  errors  tn  criminal,  as  in  civil  cases^  must  be  written  in  accordance  with 

Art.  S9«,  C.  P^  and  must  be  filed  before  the  case  ia  submitted^  or  the  right  to  assign 

errors  is  waived.    18  A.  688. 

3.  Ol^ection  to  incompetent  evidence  nioMt  be  made  when  the  name  Im  offered,  aud  the  objec- 
tion and  the  ruling  of  the  court  thereon  embodied  in  a  bill  of  exceptions,  to  be  consideied 
bytUsConit.    31A.SM. 

4.  The  motion  for  a  new  trial  cannot  oontain  any  points  which  cannot  be  aesigued  as  errors, 
and  in  reference  to  which  no  bill**  have  been  taken.    10  A.  4j3. 

5^  If  due  diligence  has  lieen  used>  and  H  is  made  manifest  that  the  witness  has  been  sought  for 
and  cannot  be  fonnd,  or  if  it  be  prored  that  he  was  subpienaed,  and  fell  sick  b3'  the  way, 
his  deposition  ma^  be  road,  for  that,  in  snob  ease,  he  is  tn  the  same  ciroum stances  with 
regard  to  the  party  that  ia  to  use  him  as  if  he  were  dead.    )i8  A.  105. 

ir.  Q,  Wyliff  for  Dcfendaut  and  Api>ellaut. 
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crime  of  manalaugliter,  and  Bpeetally  objects  to  the  following  paMagea 
in  the  eliarge: 

^'  Tfiere  can  be  uo  acceMory  before  the  fact  in  manslaughter,  bat 
whoever  assists  another  by  giving  a  weapon  to  the  person  killing,  or 
aids  him  in  any  other  manner*  is,  under  the  law,  equally  guilty  and 

aubject  to  proseeution  and  punishment  as  the  person  who  inflicts  the 

* 

fatal  wound ;  that  is,  if  the  person  who  kills  another  is  guilty  of  man- 
filaugbter,  any  and  all  persons  who  aid  him  in  any  manner,  are  also 
gnilty  of  manslaughter/'  •  •  •  •  "If  you  And,  fh)m 
tiie  evidence  that  the  prisoner,  John  Douglass,  did  feloniously,  with- 
out malice  aforethought,  and  without  lawful  excuse,  kill  and  slay  the 
deceased,  Spencer  Wadcins,  or  did  in  any  manner  aid  or  assist  any 
one  else  in  doing  so,  your  verdict  will  be  one  of  guilty,  as  charged.^ 

Defendant  contends  that  tliis  charge  is  erroneous,  because,  in  order 
to  render  an  aceessor^'^  liable  as  a  principal,  he  must  be  preaent  at  the 
homicide,  aiding  and  assisting  therein  ;  but  if  the  accessory  was  absent 

• 

when  the  homicide  was  committed,  he  could  not  be  convicted  as  prin- 
cii>a1,  even  though  he  gave  the  pistol,  or  otherwise  aided  the  person 
killing,  and  he  relies  on  the  decision  in  StAte  vs.  Maxient,  10  A.  743. 

This  question  is  discussed  at  considemble  length  by  many  of  the 
elementary  writers,  and  especially  by  Russell,  in  his  work  on  Grimes, 
and  we  think  the  views  expressed  therein  may  be  regarded  as  authority. 
He  says  "  the  distinction  between  principals  in  the  first  and  second 
degree,  is  a  distinction  without  a  difference,  and,  therefore,  it  need  not 
be  made  in  indictments.  2  Brevard,  338."  And,  "  In  order  to  render 
a  person  a  principal  in  the  second  degree,  or  an  aider  or  abettor,  he 
must  be  present,  aiding  and  abetting  at  the  fact,  or  ready  to  afford 
ansistance  if  necessary ;  but  the  presence  need  not  be  a  strict  actual 
immediate  presence,  such  a  pi'esence  ns  would  make  him  an  eye  or 
ear  witness  of  what  passes,  but  nmy  be  a  constructive  presence.  So 
that,  if  several  ]>ersons  set  out  together,  or  in  small  parties,  upon  one 
common  design,  be  it  miiMer  or  otlier  felony,  or  for  any  other  purxK>se 
nnlawfUl  in  itself,  and  each  takes  the  pait  assigned  him,  some  to  com- 
mit the  fact,  others  to  wafeli  at  proper  distances  and  stations  to  prevent 
n  surprise,  or  to  favor,  If  need  be,  the  escape  of  those  who  are  more 
immediately  engaged,  they  ni-e  all,  provided  the  fact  be  committed, 
in  the  eye  of  the  law,  present  at  it.*^ 

The  charge  complained  of  must  1>e  considered  as  embracing  this  view 
of  the  law,  and,  therefore,  was  not  erroneous. 

The  testimony  of  Mr.  Dowell,  made  a  part  of  the  bill  of  exceptions, 
shows  that  shortly  after  the  dispute  between  Blue  Woods  and  deceased^ 
he  saw  Woods  and  the  prisoner,  Douglass,  go  out  of  the  house  together, 
he,  witness,  was  standing  at  the  door  and  started  to  go  into  the  store, 
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mnd  saw  Danglae«  hand  Woods  a  pUto).  In  three  or  fonr  mio 
DouglasH  gave  Woods  tlie  pistol.  Woods  shot  Watkins.  The 
VM  present  n hen  Wooda  Bod  Watkina  werr  qnairelling.  bef 
kiDB  was  shot.  Wlien  Woods  retDmed  into  tlie  More  after 
gave  him  the  pistol,  Dongiaa«  was  not  witli  him.  Thns  i 
seen  that  Douglass'  constmctive  prewnce  night  well  br  ase 
the  jnry,  beside*  non  eenital  that  other  fovts  and  citduuetauce 
on  the  trial  may  not  liave  weighc«l  on  the  jury. 

The  facta  bringing  the  case  of  the  aceaeed  onder  it«  operati 
mattera  for  the  Jnry,  which  are  not  anbjeet  to  review  at  oor  ht 
no  farther  charge  was  asked  by  the  accneed,  nor  any  ezpla 
that  given  reqnired,  nor  any  objection  urged  oresceptioDs  take 
at  the  time,  setting  fortli  the  particolar  errors  complained  of. 

The  judgment  appealed  from  is  afSrmed,  mth  coete. 


P.  A.  Gallagher  et  al.  v».  Hebrew  ConobegaTiok  of 
RouuE. 


APPEAL  ftam  the  SeventeeDth  Judicial  District  Conrt,  1 
Eaat  Baton  Range.     Skerbvrne,  J. 

C  D.  Favrot  and  J.  H.  Lamon,  for  PlaintiffB  and  Appellees. 
J.  it  O,  W.  Burgtgg  and  Herron  d'  Senle,  for  Defendant  and  A 

The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  Plaintiffit,  judgment  creditors  of  Rev.  C.  Delocnj 
this  hypothecary  action  for  the  purpofie  of  subjecting  certain 
of  said  Delacroix,  now  in  the  possession  of  tlie  defendant  Cong 
as  third  possessors,  to  their  judicial  mortgage. 

Plaintiffs  are  the  sole  heirs  uf  the  creditor,  by  judgment  ren 
the  suit  of  F.  A.  Gallagher  vs.  Rev.  C.  Delacroix,  which  judgi 
recorded  in  the  oflice  of  Recorder  of  Mortgagee  of  tlie  ParisI 
Baton  Rouge,  on  the  ISth  of  July,  1H72.  On  the  Ist  of  Octol 
Rev.  Delacroix  purchased  the  property  sought  to  be  affected  1 
titK"  judgment  &om  &Iarco  Givannovicb,  and  the  deed  of 
recorded  in  the  book  of  notarial  acts  on  the  15th  of  Septemi 
and  he  mode  an  exchange  and  sale  of  this  property  to  the  Heh] 
gregation  of  Baton  Rouge,  by  act  executed  before  a  notary  on 
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68lla«[her  et  al.  VB.4HehTew  Coiigregation  of  Baton  Kouge. 

of  September,  1876,  but  which  waa  recorded  on  the  16th  of  September, 
1876,  one  day  later  than  the  recording  of  the  sale  from  Givannovich  to 
Delacroix. 

Defendants,  in  their  answer,  admit  their  purchase  of  the  property, 
but  contend  that  said  sale  to  them  was  passed  on  the  12th  of  September, 
1876,  before  the  Parish  Recorder,  and  that  no  Judicial  mortgage  could 
iittach,  inasmuch  as  the  deed  to  Delacroix  had  not  then  been  recorded, 
and  their  title  vested  by  the  passage  of  the  act  on  the  day  of  such 
passage.  The  original  answer  was  filed  on  25th  July,  1881.  The 
cause  was  assigned  for  trial  for  Thursday,  27tli  October,  1881,  and 
reassigned  for  November  3d,  for  November  10th,  and  for  November 
16th,  1881.  On  this  last  day,  plaintiff  suggested  the  death  of  Mrs. 
Emiline  Gallagher,  one  of  the  plaintiffs,  and  a  motion  was  made  and 
allowed,  that  the  natural  tutor  of  her  minor  children  be  substituted  as 
party  plaintiff,  and  the  case  was  continued  until  the  next  term  of  court. 
On  the  6th  of  December,  1881,  the  cause  was  assigned  for  trial  on  the 
10th  of  that  month,  then  reassigned  for  21st  December,  but  was  not 
tlieu  tried.  At  the  January  term  1882,  defendants  filed  an  amended 
answer,  in  which  they  claimed,  as  possessors  in  good  faith,  reimburse- 
ment for  improvements  made,  and  prayed  for  a  jury.  The  Court 
ordered  the  prayer  for  a  jury  to  be  stricken  out,  and  as  thus  amended, 
the  answer  was  filed  and  thei*e  was  judgment  in  favor  of  plaintiffs  and 
rejecting  defendants  reconventional  demand.  Defendants  have  ap- 
pealed. To  the  ruling  of  the  Court  refusing  the  prayer  for  jury, 
defendants  filed  a  bill  of  exceptions. 

The  defendants  were  entitled  to  the  jury  prayed  for.  In  2  A.  651,  La. 
State  Bank  vs.  Duplessis,  the  Court  said : 

'*  It  appears  that  this  cause  had  been  set  for  trial  several  times,  and 
bad  been  continued  without  day.  At  tlie  time  a  prayer  for  jury  was 
made,  it  does  not  appear  that  the  cause  was  then  set  down  for  trial. 
If  this  reason  had  existed,  we  should  have  sustained  the  refusal,  but 
the  mere  fact  that  on  former  occasions  the  cause  had  been  set  for  trial, 
was  not  a  sufiBcient  reason  for  rejecting  the  application.'^  C.  P.  495;  28 
A.  731. 

It  is,  therefore,  ordered,  a^jndged  and  decreed,  that  the  judgment  of 
the  Court  below  be  reversed,  and  that  this  cause  be  remanded  for  a 
trial  by  jury,  the  plaintiffs  paying  the  costs  of  this  appeal. 


L 
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FriedlaDder  vs  Sehmalloski 

No.  8580. 

Samuel  Friedlander  vs.  Mrs.  Elise  Schmaukski. 

In  the  absence  bf  proof  in  the  record  that  defendant  was  a  public  merchant,  and  that  the  ob 
ligation  sned  npon  was  for  aceount  of  her  bnainees  ae  aacb,  sh^  oannot  be  held  liaMe  oa 
said  obligation,  being  a  manled  woman. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  Parish  of  Rapides. 
Biirbin,  J. 


E,  J,  Boicman,  for  Defendant  and  Appellant : 

1.  To  bind  a  married  woman,  the  creditor  mast  prove  either  that  the  debt  ennnsd  to  her 
sepaitite  benefit,  or  that  she  was  a  public  merchant,  and  the  obligation  was  connected 
with  her  business  as  snch.    li  A.  353 ;  13  A.  540. 

3.  There  is  no  proof  that  the  obligation  sued  on  had  any  connection  with  her  business  an 
merchant,  or  that  it  ennred  to  her  separate  benefit. 

3.  The  obligation  sued  on  is  not  for  $3,400,  but  in  express  terms  for  whatever  amount  lesp 
than  13,400  which  may  be  realised  from  the  courthouse  warrants  and  the  mortgage  note : 
that  said  obligation  is,  therefore,  for  an  uncertain  and  unknown  amount  to  be  determined 
by  a  ftitnre  event,  and,  therefore,  conditional. 

4.  That  a  suit  npon  a  conditional  obligation,  before  the  happening  of  the  event,  must  be 
dismissed.    34  A.  100 ;  15  La.  335. 


The  Opinion  of  the  Court  was  delivered  by 

Fenner,  J.    This  is  a  suit  against  a  married  woman  on  the  following 
obligation : 

New  Orleans,  December  14, 1877. 
Should  certain  securities  (named  below)  not  realize  $3,400  net  cash 
to  Mr.  S.  Friedlander,  during  the  year  1878, 1  promise  to  pay  on  demand, 
during  January,  1879,  to  Mr.  S.  Friedlander,  whatever  amount  less  than 
$3,400  net  cash  said  named  securities  shall  have  realized  to  Mr.  6. 
Friedlander.  Say,  mortgage  note  Agricultural  Fair  Association,  March 
23,  76,  $915,  with  8  per  cent,  interest,  and  20  Rapides  warrants,  each 
for  8100,  with  5  per  cent,  from  14th  July,  1874. 

(Signed)  £.  Schhauxski. 

S.    SCHUALIKSKI. 

The  plaintiff  alleges  that  the  defendant  was  carrying  on  business  ai» 
a  public  merchant,  as  a  member  of  a  commercial  firm  of  Schmalinski  & 
Bloom,  and  that  this  obligation  is  for  an  indebtedness  growing  oat  of 
her  said  business. 

In  the  absence  of  any  brief  of  counsel  for  appellee,  we  have  scrntiu' 
ized  the  record  very  closely,  in  seach  of  evidence  to  establish  that  the 
obligation  was  given  by  Mrs.  Schmalinski  in  her  capacity  of  public 
merchant,  or  that  it  was  connected  with,  or  grew  out  of,  the  business 
of  Schmalinski  &  Bloom. 

We  find  no  such  evidence. 
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State  vs.  Cojcnovitch. 


This  proof  was  clearly  essential  in  order  to  maintain  the  claim  against 
)ier  on  that  grouud.     Bowles  vs.  Turner,  15  A.  352. 

Proof  is  equally  lacking  that  she  was  separate  in  property,  or  that 
the  debt  enured  to  her  separat-e  benefit. 

In  absence  of  such  evidence,  we  can  discover  no  ground  on  which  this 
action  against  a  married  womaii  be  sustained.  Graham  vs.  Kgan,  13 
A.  546;  Erwin  vs.  McCaleb,  5  A.  173 ;  19  A.  206;  24  A.  9(5. 

It  is,  therefore,  ordered,  a^udged  and  decreed,  that  the  judgment 
upjtealed  from  be  avoided  and  reversed,  and  that  plain tiif's  demand  be 
dismissed,  as  in  case  of  non-suit. 


No.  8485. 
The  State  of  Louisiana  vs.  George  Cognovitch. 

Aji  mronnatlon  for  Msault  by  wilfully  shooting,  under  Sec.  793,  R.  S.,  need  not  allege  that  the 
shooting  waa  done  with  a  dangeroaa  weapon. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Lnsenberffy  J. 


1. 


8. 


J,  C.  Egan,  Attorney  General,  for  the  State,  Appellee  : 

AnaaaignaieiitofeiTorsin  ciimlnal,  as  in  cItU  caaea^  moat  be  written  and  filed  within 
ten  days  after  the  filing  of  the  record,  in  aeoordanoe  with  Article  887,  C.  P. :  12  A.  SOS. 
An  information  for  an  aasanlt  by  wilfully  shooting  at,  dxmwn  under  Article  798,  R.  S , 
need  not  allege  that  the  shooting  wan  done  with  a  dangerous  weapon. 

--1.  J>.  HtHn^u^s  and  W,  L,  Evans,  for  Defendant  and  Appellant: 

Sfrctlon  792,  R.  8.,  was  enacted  for  the  puipoae  of  auppreeaing  the  use  of  dangerous  weapons 

in  eases  of  aasaolt. 
To  bring  a  case  within  the  meaning  of  Sec  792^  R.  S.,  the  information  must  contain  an  al1e> 

gation  that  the  assault  by  shooting  was  done  vitli  a  dangerous  weapon.     97  Conn.  319.- 

Biahop  OB  Stat.  Cr.,  Sm».  S30«  S31,  93S,  335. 


The  Opinion  of  the  Court  was  delivered  by 

Fekner,  J.  Defendant  was  prosecuted  for  the  statutory  offense  of 
assaulting  another  by  wilfully  shooting  at  him,  under  Section  7$)2,  R. 
8.  It  is  assigned  as  error  that  the  charge  should  have  embraced  the 
words^  '*  with  a  dangerous  weapon,'' 

The  information  follows  the  exact  t-enns  of  the  statute,  adding  the 
word  ^*  feloniously  *^  as  a  prefix  to  nssatdi. 

We  think  this  is  sufficient  and  that  it  conveys  the  offense  with  which 
the  prisoner  is  charged. 

The  common  sense  of  prosecuting  officers,  judges  and  juries  may  be 
relieil  on  to  protect  persons  from  imprisonment  in  the  penit-entiary  for 
8booting  with  pop-guns,  or  like  innocent  playthings. 

Judgment  affirmed. 
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Kearney  vs.  SaoceKslon  of  Whitehead 

No.  6332. 
Joseph  P.  Kearney  vs.  Siccession  ok  R.  R.  Whitehead. 

The  pica  of  inHaniry,  nrged  by  defMidant  aa  caoaed  by  habitaal  inteniperanoc,  ia  repellad  b; 

the  Couit. 
The  doctiiue  i»  well  nettled,  that  the  plea  of  want  of  courtidei'atiou  of  a  promUaury  note  glreii 

an  for  value  received,  does  not  throw  the  onus  probafidi  apoo  the  pliiutiff,  even  when  he 

is  the  payee  of  the  note. 


A 


PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
llomton,  J. 


Kennard,  Howe  d*  Prentm,  for  Plaintiff  and  Appellant : 

1 .    Consideration  for  promissory  notes  presumed ;  party  denying  oonsidoration  mnst  clesrljr 

prove  his  allegations. 
)l.    Sanity  of  maker  of  note  always  presumed.    Peculiar  special  rules  in  Loaisi^uia.    C-C. 

1788,  fl78l]. 
3.    Insanity  mnst  be  proved  to  have  existed  at  the  moment  of  the  execution  of  the  note. 
I.    Pecuniary  consideration  in  Louisiana  not  required.    C.  C.  1888.     "  The  requiring  a  small 

pecuniarj'  consideration  to  snpport  an  agreement  is  a  tnert  fiction,  which  the  civil  law  haa 

never  adopted."    Monton  vs.  Noble,  i  An.  IM. 

5.  Cause  used  by  civilians  in  relation  to  obligations  in  same  sense  aa  conalderation  is  used  at 
common  law.    C.  C  1774,  [1767]. 

6.  No  allegation  nor  proof  of  f^ud.    Evidence  received,  showing  plenary  proof  of  all  of 
plaintiff's  allegations. 

7.  Testimony  of  medical  experts  fS&vorln^  insanity  to  be  reoeiTed  with  oautlon ;  In  tbi«  caie 
witnesses  offered  by  deiteidant  tastiiled  clearly  In  plaintiff's  favor. 

Singleton  <&  Brotene,  for  Defendant  and  Appellee : 

1.    If  there  be  ho  consideration  given  for  the  note  it  is  null  and  void.     Mouton  vs  NoUe.  1 

An.  193 :  R.  C.  C  1803. 
a.    The  plaintiff  undertook  to  state  what  the  consideration  was,  bat  aa  the  alleged  oonsldsr- 

ation  amounted  really  to  nothing,  he  must  fail  in  his  action     He  has  ahown  there  was 

really  no  consideration  given  for  the  note. 
3.    At  the  time  the  note  was  exeonted.  defendant  was  laboring  nnder  a  temporary  denage- 

ment  of  inteUect  caused  by  excessive  use  of  ardent  «|»irita.  which  was  not  only  apparent, 

but  was  also  well  known  to  the  plaintiff:  then^fure  plain  tiff  cannot  r>  cover.    &•  C  C  17^*9. 


The  opinion  of  the  Court  was  delivered  by 

PocH^.  J.  Defendant  resists  the  payment  of  a  promissory  note  of 
$2,500,  ♦  ♦  ♦  executed  by  R.  R.  Whitehead,  on  the  7tli  of 
January,  1879,  payable  after  date  to  order  of  plaintiif,  for  value  received, 
on  the  grounds : 

1.  That,  at  the  time  of  executing  the  note,  the  deceased  was  laboring 
under  a  state  of  insanity,  caused  by  habitual  intemperance. 

2.  Want  of  consideration. 

The  latter  plea  having  been  sustained  by  the  lower  court,  plaintiff 
appeals. 
First    The  plea  of  insanity  is  not  supported  by  the  evidence,  wliidi 
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18  overwlielining  in  favor  of  the  wmity  of  the  deceaaed  at  the  time  that 
lie  executed  the  note. 

Tlie  most  that  was  proven  by  defendant's  witnesRes  on  this  plea,  is  that 
Whitehead  was  a  hard  drinker,  and  that  he  had  had  one  or  two  attacks 
of  delirium  tremenft,  but  the  weight  of  the  evidence  proves  conclusively 
that' tlie  deceased  was  a  man  of  more  than  ordinary  intelligence  and  of 
considerable  ment^il  culture,  and  that  when  sober,  he  w^is  a  slirewd 
iMisiness  man,  as  shown  by  his  negotiating,  between  December,  1878, 
and  February,  1879,  the  sale  of  his  half  of  a  sugar  plant4itioii  whicli  had 
cost  a  year  before  $JiO,000,  for  the  price  of  $^35,000.  It  is  worthy  of 
note  that  this  important  transaction  was  closed  by  an  authentic  sale  on 
the  13th  of  February,  1879,  a  little  over  a  mouth  after  the  date  of  the 
note  in  suit,  and  a  little  less  than  a  mouth  previous  to  the  death  of 
Whitehead,  and  that  while  his  insanity  is  urged  as  a  defense  against 
this  note,  no  one  has  ever  even  dreamed  of  attacking  the  validity  of 
the  sale  made  by  him  at  a  later  date,  when  his  insanity,  if  existing  at 
all,  should  have  increased  on  him. 

At  the  reqnest  of  Whitehead,  the  note  was  written  under  his  dictation 
by  the  proprietor  of  the  St.  Charles  Hotel,  where  the  contracting  parties 
were  then  stopping.  That  witness,  and  another,  equally  disinterested, 
both  testify  that  on  that  day  Whitehead  was  not  only  competent  to 
attend  to  business,  but  that  he  was  perfectly  sober.  This  testimony  is 
corroborated  by  his  merchant's  book-keeper,  from  whom  he  drew  $500, 
preparatory  to  his  departure  for  Kentucky,  to  join  his  family,  and  two 
witnesses  who  saw  him  off  on  the  train  that  evening,  testify  that  he 
was  both  rational  and  sober  at  the  moment  of  his  departure. 

We  conclude  that  the  defense  of  insanity  is  utterly  without  founda- 
tion. To  sustain  this  plea  under  the  circumstances  of  this  case,  would 
lay  the  foundation  for  a  jurisprudence  under  which  no  man  addicted  to 
drinking  could  be  held  to  any  contract  which  his  interest  would  prompt 
him  to  evade. 

Second,  The  plea  of  want  of  consideration  finds  no  better  8ui>port, 
either  in  law  <»r  under  the  evidence  in  the  case. 

Defendant  contends  that  his  denial  of  any  consideration  for  the  note 
throws  on  plniutiff  the  burden  of  proving  the  consideration,  and  he  cites 
two  authorities,  which  seem  to  bear  liim  out  in  tlie  rule  which  ho 
invokes,  6  X.  S.  565,  Boweu  vs.  Veil ;  9  R,  183,  Copeley  vs.  McFarland. 

But  the  doctrine  enunciated  in   those  ciises  has  long  since  been 

reversed  in  our  jurisprudence.    As  far  back  as  the  case  of  Bradford  vs. 

*  Cooi»er,  ]  A,  il25,  the  rule  has  been  that  the  defendant  who  pleads  want 

of  consideration  of  a  note  purporting  to  have  been  made  fdr  value 

received^  must  prove  clearly-  such  want  of  consideration,  even  as  against 
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the  payee  of  tbe  note.  The  doctrine  has  l>een  so  fi'equently  reaffiniieci 
and  enforced  by  our  Courts,  that  we  consider  it  as  firmly  embedded  aud 
fixed  in  our  jurisprudence,  Byrne  vs.  Grayson,  15  A.  459 ;  Hendersou 
vs.  Giraudeau,  15  A.  382 ;  McGuigin  vs.  Ocliiglevich,  18  A.  92 :  Rob- 
inson vs.  Doherty,  20  A.  209  j  Stephens  vs.  Tinier,  20  A.  347  ;  Fried- 
man vs.  Houghton,  21  A.  200 ;  Roderiguez  vs.  Lopez,  28  A.  94. 

Defendant  lias  offered  no  testimony  in  support  of  that  plea.  We 
attach  no  imporiance  to  the  statements  of  three  or  four  witnesses  in 
Kentucky,  touching  declarations  of  the  deceased  a  short  time  before 
his  death,  of  a  trouble  whicli  haunted  his  mind,  concemiiig  a  note  of 
$2,500,  or  $25,000,  wliich  he  had  signed  in  New  Orleans  some  time  in 
January. 

This  vague  testimony  vanishes  in  the  presence  of  the  testimony  of 
Drouet  and  of  Milliken,  to  whom  he  expressed  his  intention  in  Febroaiy, 
1879,  of  paying  this  note,  and  in  the  faee  of  his  attempt  to  compromise 
with  Kearney,  who  was  willing,  on  Milliken^s  advice,  to  settle  by  taking 
less.  Speaking  of  this  note  with  Milliken,  the  purchaser  of  his  sliare 
of  the  plantation,  and  his  mercliant,  on  the  day  before  the  sale,  on  tht- 
13th  of  February,  Whitehead  used  the  following  language  foimd  in 
Milliken's  testimony  :  ^^  As  I  have  sold  out,  Kearney  may  be  indaoed 
to  take  less,  but  if  he  insists  upon  it,  I  consider  myself  bound.  I  never 
went  back  on  my  word.  I  am  an  honest  man,  and  I  consider  it  ought 
to  be  paid," 

This  honest  intention,  though  resisted  by  his  administrator,  must  be 
enforced  by  the  Courts. 

Under  the  view  which  we  have  taken  of  the  case,  we  find  it  uuseee«- 
sary  to  review  and  analyze  the  testimony  which  plaintiff  introdaced 
in  support  of  the  consideration  of  the  note,  but  will  merely  say  that  it 
is  satisfactory  to  our  minds,  aud  that  it  does  prove  a  legal  cause  or 
consideration  for  the  execution  of  the  note. 

The  judgment  of  the  lower  court  is,  therefore,  annulled,  avoided  and 
reversed,  and  it  is  now  ordered,  ac^udged  and  decreed,  that  plaintiff  do 
have  and  recover  judgment  of  the  administrator  of  the  succession  of 
Richard  R.  Whitehead,  in  the  sum  of  two  thousand  five  hundred  dollan, 
with  legal  interest  from  judicial  demand  until  paid,  aud  costs  of  suit  in 
both  Courts. 
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Congregation  of  Mount  Carniel  Chni-ch  vg.  Farrell^-  and  Hoinwerich. 

No.  8445. 

Congregation  of  St.  Mary  of  Mount  Carmel  Church  vs.  B. 

Farrelly'  and  Wm.  Hommerich. 


A 


PPEAL  from  the  Fifteenth  Judicial  Di»trict  Court,  Parish  of  West 
Feliciana,     law/,  J. 


106    605 


,84    588 

Ifll     117 

The  enforcement  of  the  penaltiea  provided  by  lav  against  executom  for  fiiiUn^  to  present  their  |^^  ^ 
acoouuts,  to  deposit  money  in  bank,  and  toobtaiu  proper  autlioriiy  to  pay  debts,  is  a  in  qtj 
matter  within  the  sound  discretion  of  the  Court. 

In  the  case  at  bar,  the  Court  sees  reasons,  in  the  conduct  of  the  executors,  not  to  inflict  such 
penalties. 


ir.  W.  Leake,  for  Plaintiff  and  Appellant : 

▲mendments  not  changing  the  issue  will  be  allowed  at  any  stage  of  the  cause,  prior  to  Judg- 
ment.   S7  A.  31«,  71.3 :  28  A.  6S7 ;  32  A.  395. 

▲a  •xeontor  who  fails  to  render  aa  account  once  In  twelve  montha  shall  be  dismissed  from 
office,  and  pay  ten  per  cent,  per  annum  from  the  date  of  the  expiration  of  the  twelve 
months.    R.  S.  1465 ;  9  A.  37G ;  13  A.  585 ;  33  A.  1031. 

All  executors,  etc.,  shall  deposit  all  moneys  in  one  of  the  chartered  banks  of  this  State,  or  one 
of  their  branches,  allowing  interest  on  deposit,  if  there  be  one  In  the  parish.  *  *  and 
shaU  not  pay  any  claim  until  a  tableau  of  distributian  shall  be  homologated,  or  unless  or- 
dered by  a  competent  court,  and  then  only  to  pay  such  debts  as  may  be  ordered  for  pay- 
ment, etc,  etc.    R.  S.  1463 :  R.  C.  C  1150 :  19  A.  97  ;  32  A.  557. 

WickUffe  db  FisJier,  for  Defendants  and  Appellees  : 

'*  Corporations  unanthoriaed  by  law  or  by  an  act  of  the  legislature,  eiv)oy  no  public  character, 
and  cannot  appear  in  a  court  of  Justice,  but  in  the  individual  name  of  all  the  members 
who  compose  it,  and  not  as  a  poUtiosl  body."  *  *  C.  C.  446 ;  29  An.  379,  TVorkingmen's 
Accommodation  Bank  vs.  Oeoi<ge  T.  Converse  et  als.;  12  R.  428 ;  3  A.  541. 

'*Tha  act  reqnfiing  executors,  etc.,  *to  deposit  all  moneys  collected  by  them,  etc.,  under 
penalty  of  being  condemned  to  pay  the  estate  30  per  cent,  per  annum  Interest  on  the 
amount  not  so  deposited  or  witiulrawu  without  order  of  court,  besides  all  8i)ecial  damage, 
and  dismissed  from  office,  being  highly  penal,  vnut  be  rigidly  eonttrued.'  "  7  R.  477 ;  9  A. 
412;  H.  JD.,  vol.  11,  p.  1490. 

'*  Where  there  is  no  bank  paying  interest  on  deposits  in  the  parish  where  the  executors  reside 
and  the  suoeesslon  is  opened,  they  need  not  deposit  the  funds,  the  object  of  the  law  being 
not  so  much  their  safety  as  to  render  them  prodnctive."    7  R.  477 :  11  A.  279. 

**  The  right  to  do  what  is  ordered  to  be  dons  within  a  given  time  exists  so  long  as  no  action  of 
court  or  the  opiK>site  party  has  in  erveoed  to  conclude  that  right."  H.  D.  verba  Time, 
p.  1560. 


The  opinion  of  the  Court  was  delivered  by 

Fenxer,  J.  The  object  of  this  suit  is  to  destitute  the  executors  and 
to  enforce  the  penalties  provided  by  R,  S.,  Sections  1465  and  1463,  on 
the  grounds : 

1.  That  they  have  failed  to  file  accounts  once  in  every  twelve 
months. 

2.  That  they  have  not  deposited  moneys  in  bank,  and  have  paid 
debts  without  order  of  Court. 
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The  petition  was  origiually  filed  in  the  name  of  the  cougregatiou,  at« 
if  it  were  a  corporation.  Exception  was  filed  that,  not  being  incorpo- 
rated, the  congregation  could  not  sue  in  that  form.  The  exception  wa«» 
undoubtedly  good.  Workingineu's  Bk.  vs.  Converse,  29  A.  36!»:  12 
Rob.  428 }  3  A.  551 ;  15  A.  441. 

The  authority  of  the  Court  to  allow  the  plaintiff  to  amend  by 
substituting  the  names  of  the  members,  is  not  questioned ;  but,  in 
granting  this  permission,  the  Court  should  have  sustained,  and  not 
overruled  the  exception.  This,  however,  is  of  slight  consequence. 
Before  the  amended  petition  was  served,  the  defendants  filed  their 
account,  which  is  the  subject  of  opposition  by  the  plaintiff,  in  another 
appeal,  now  under  submission.  This  should,  perhaps,  end  the  case,  »o 
far  as  the  failure  to  account  is  concerned,  for  we  consider  it  very  ques- 
tionable whether  an  action  to  destitute  on  this  ground  could  possibly 
lie,  after  account  filed.'  Indeed,  it  was  held  by  this  Court,  in  one  caser 
that  the  sole  remedy  of  the  creditor,  in  such  case,  was  to  apply  to  the 
Court  for  an  order  to  file  account,  and  only  on  failure  to  comply  mih 
such  order,  to  demand  the  removal.    Sue.  Head,  28  A.  800. 

However  this  may  be,  it  is  well  settled  that  the  enforcement  of  tbe 
penalties,  jjrovided  for  this  and  similar  defaults  of  executors  and  ailniio- 
istrators,  is  a  matter  within  the  sound  discretion  of  the  Court.  We  find 
nothing  in  this  case  to  call  for  their  infliction.  Defendants  have  filed 
an  account,  the  fulness  and  completeness  of  which  is  not  disputed. 
The  debts  paid  by  them,  without  order  of  Court  previously  obtained, 
are  shown  to  have  been  justly  due.  They  are  not  proved  to  have  made 
jiny  improper  use  of  succession  funds,  and  are  excused  for  not  depos- 
iting them  in  bank,  by  the  fact  that  there  was  no  bank  in  the  parish. 
On  the  whole,  we  think  the  demiind  of  plaintiff  was  properly  rejected. 

Judgment  affirmed,  at  appellant's  costs. 


34    534 
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No.  85;i5. 
V.  Bergeron,  Administrator,  vs.  Hubert  Patin. 

The  exchange  of  the  notes  originally  given  for  the  price  of  an  engine  and  machlD^ry  for- 
another  note,  in  which  the  same  consideration  is  recited,  created  no  novation  of  the  debt. 

APPEAL  from  the  Fifteenth    Judicial  District    Court.,    Parish  of 
Pointe  Couple.     Yoist,  J. 


Hewes  <&  Parlange,  for  Plaintiff  and  Appellee : 

1.    Novation  is  never  presumed-    C  C.  9190.  • 

a.  And  where  it  is  conceded  that  one  new  uote  is  given  for  the  aggregate  amonnt  of  two 
other  notes  for  same  consideration  and  interest,  by  same  maker  to  same  payee,  solely  be- 
cause the  two  notes  were  old  and  worn  out^  novation  is  disproved. 
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3.  Tbo  rooonling  at  the  inortj^f;e  otHuci  of  the  parish  in  which  the  purchaser  reaidea  of  a 
proDiiMory  note  ^ven  by  him  for  the  price  of  an  engine  and  machinery  for  sugar  makinjt. 
and  so  expreasiuK  it  on  it«  face,  is  sufficient  to  preserve  the  vendor's  pri\ilege  against  the 
purchaser  and  third  persons-    Carliu  vs.  Gordey,  32  An.  1285 

4.  And  if  without  mat«iiitl  it^ury  1 1  the  buu^e  in  which  it  is  placed,  sach  property  can  be 
moved  therefrom,  the  vendor  may  seize  and  sell  same  separately  from  the  Und  on  which 
that  house  stands.    Ibid. 

Haralson  d*  Claiborne,  for  Defendant  and  Appellant : 

Where  the  vendor  of  an  enjdne  and  machinery,  who  has  accepted  the  purchaser's  two  notes 
for  the  credit  portion  of  the  price,  subsequently  surrenders  these  notes  to  the  purchaser 
and  accepts  in  place  of  them  another  note  with  diflerent  terms  of  payment,  and  thereafter 
brings  suit  for  the  price  of  the  machinery  and  engine,  alleging  that  the  new  note  was 
given  through  error  and  the  old  notes  surrendered  or  destroyed  through  error  and  without 
authority,  he  can  not  rfoover  Judgment  for  the  price  in  anch  suit  if  he  foil  to  prove  the 
error  and  want  of  authority  alleged :  but  he  will  be  required  to  proceed  by  a  new  suit  on 
the  new  note  which  had  been  sabstituted  for  the  old  ones. 

Plaintiff,  in  the  progn-sa  of  his  suit,  nmst  meet  the  general  issue  and  prove  up  his  claim.  See 
Durham  vs.  Williams,  33  An.  p.  963. 

A  creditor  who  on  receiving  a  new  note  surrenders  the  first,  novates  his  debt.  Bee  lat  Bob. 
p  537;  S  An.  765;  18  An.  697;  84  An.  610.. 

The  privilege  of  the  former  credit  is  not  transferred  to  the  one  which  is  substitoted  in  its 
place,  unless  by  special  agreement    See  Civil  Code,  8195. 


Tlie  opinion  of  the  Court  was  delivered  by 

F'exner,  J.  This  is  an  action  for  the  unpaid  price  of  an  engine  and 
lUAchinery  sold  to  defendant,  and  for  recognition  of  the  vendor's 
privilege  thereon. 

It  appears  that  the  sale  was  for  $2,000,  of  which  $500  were  paid  in 
cash,  and  the  balance  was  originally  evidenced  by  two  notes  of  $750 
each,  reciting  their  consideration  to  be  as  part  of  the  price  ''  d'une 
machine  i\  vapeur  et  nioulin  h,  sucre/' 

Subsequently,  these  two  notes  were  exchanged  for  single  note  of 
$1,500,  which  also  recited  its  consideration  to  be  '*en  paiement  d'une. 
laacliine  i\  vapeur,  uiouliu  k  sucre." 

We  til  ink  such  an  exchange  operated  no  novation  of  the  debt.  Nova- 
tion is  never  presumed,  C.  C.  2190 ;  and,  in  this  case,  it  is  conclusively 
negatived  by  the  recitation  in  the  last  note,  which  shows  that  it,  like 
the  two  notes  originally  taken,  was  simply  the  evidence  of  the  debt  due 
for  the  price.  That  price  remains  unpaid,  and  is  secured  by  the 
vendor's  privilege. 

The  evidence  satisfies  us  that  the  engine  and  mill  may  be  removed 
from  the  house  in  which  they  have  been  placed,  without  such  material 
injury  as  to  prevent  their  being  removed  and  sold  in  satisfaction  of  the 
vendor's  privilege.  The  case  falls  fully  within  the  doctrine  of  Oarlin 
vs.  Gordey,  82  A.  1285. 

Judgment  affirmed  at  appellant's  cost. 
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New  Orleans  Paciflu  Railway  Co.  vb.  MurrvU 


No.  a5o4. 
New  Orleans  Pacific  Railway  Co.  vs.  Georob  M.  Murrell. 

In  a  proceeding  of  expropriation  for  the  constrncdon  of  a  railroad,  the  Jury  ut  freehoWlet* 
cannot,  by  their  verdict,  instead  of  assessing  the  money  value  of  the  property  and  daia- 
ages,  require  the  Railroad  Company  to  do  certain  work  for  tlie  benefit  of  the  party  who  in 
to  be  expropriated. 

APPEAL  from   the  Tweiity-third  Judicial  District  Court,  Parii«h  of 
Iberville.     Cole,  J. 


'2. 
3. 

4. 

5. 


1. 


Kennard,  Hotre  &  Prentiss  and  SamH  Matthetcs,  for  Plaintiff  and 
Appellant : 

1.  In  an  expropriation  anlt,  the  Jury  must  find  a  verdict  in  money  for  the  ralae  of  tiie  land 
and  snch  damage  as  defendant  may  sastaio.  It  cannot  oontain  ooodltions.  C.  C  Arts. 
S63O4  S631,  9632.  Mills  on  Eminent  Domain,  Section  113,  and  anthorities  cited;  Section 
358,  and  anthorities  cited. 

The  valne  of  the  land  in  fee  mnat  be  paid  in  money.    Talne  of  right  of  way  can  be  oflnt. 
The  api>ellate  court  having  the  several  cases  before  it,  if  tbey  set  aside  the  venlict,  should 
*  render  such  Judgment  as  abonld  have  been  given  by  the  jury  and  court  below.   C.  C.  9634. 
Testimony  of  exjierts  (engineers)  as  to  draining  ahould  prevail. 
Only  actual  damages  to  be  allowed ;  nothing  for  probable  damages  "in  fnturo.** 

Barrow  &  PopCj  for  Defendant  and  Appellant : 

In  an  expropriation  suit,  the  Jury  must  find  a  verdict  in  money  for  value  of  the  land  and 
such  damages  as  defendant  may  anstain.  It  cannot  contain  conditions.  C.  0.  Arts.  9630, 
9631.  9639.  Mills  on  Eminent  Domain,  Section  119,  and  authorities  cited ;  Section  95^. 
and  anthorities  cited.  « 

The  valne  of  the  land,  whether  the  ft-e  or  only  a  servitude  of  way  be  awarded,  must  be 
paid.  Art.  9633.  Ko  benefits  can  be  compensated  i^piinst  this  price.  10  An.  151 ;  Const. 
1850,  Art  156. 

Where  a  ndlroad  only  desires  land  to  lay  their  tract,  a  servitude  of  the  right  of  way  is  all 
the  estate  necessary  for  the  public  use  and  all  that  can  be  taken.  39  An.  475 ;  11  An.  93 ; 
Const.  1879,  Art.  155;  C.  C.  792,  490,  491,  499,  505;  55  Pa.  St.  16 ;  99  Mo.  141 :  C.  C.  509 ;  33 
An.  68  ;  C.  C.  777,  9634 ;  C.  P.  690 ;  C.  C.  9696,  9630,  9640 ;  Field  on  Corp.  496. 
The  appellate  court  having  the  whole  case  before  it,  if  they  set  aside  the  verdict,  shonid 
render  snch  judgment  as  should  have  been  given  by  the  Jury  and  court  below.  C.  C  9834. 
When  both  plaintiff*  and  defendant  appeid  in  an  expropriation  suit,  where  plaSntifi*  h» 
made  no  previous  tender  to  defendant,  the  costs  of  both  courts  mnat  be  paid  by  plaintiC 
however  the  case  may  be  decided.    C.  C.  9638 ;  31  An.  434. 


2. 


3. 


4.- 


5. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    This  is  a  proceeding  for  expropriation  of  fire  14-100 

acres  of  land  on  defendant's  plantation ,  required  for  the  constmction 

of  the  plaintiff 's  railroad,  and  for  the  assessment  of  the  valne  thereof^ 

and  of  the  damages  which  defendant  may  suffer  in  oonseqnence  of  said 

"expropriation. 

The  jury  of  freeholders  found  a  verdict,  by  whichf  instead  of  asseasinir 
the  money  value  of  the  property  and  damages^  they  required  &e 
plaintiff  to  do  certain  work  in  lieu  thereof. 


NEW  ORLEANS,  APRIL,  1882.  537 
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Both  parties  have  appealed. 

The  verdict  of  the  jury  is  clearlj'  eiToneous.  Their  function  is 
confined  to  the  assessment  of  value  of  property,  and  of  damages,  in 
money. 

The  legal  principles  involved  are  very  simple. 

1.  The  value  of  the  proi)erty  must  be  assessed  on  the  basis  of  its 
value  "  before  the  contemplated  work  was  proposed,  and  without 
deducting  therefrom  any  amount  for  benefit  derived  by  the  owner  from 
the  work,"    C.  C.  2633. 

The  same  rule  would  apply  to  any  estate,  less  than  the  fee,  which 
might  be  expropriated.  We  find  no  reason  or  authority  for  making  a 
di£ferenoe. 

2.  They  must  assess  the  damages  which  the  owner  will  sustain,  in 
consequence  of  the  work,  in  addition  to  the  value  of  the  property 
taken. 

The  defendant  has  the  right  to  have  this  assessment  made  acconling 
to  the  best  attainable  data,  and  cannot  be  required  to  have  his  right 
held  in  abeyance  until  the  damage  is  actually  sufTered,  Such  is  the 
clear  effect  of  ^rt.  156  of  the  present  Constitution. 

But  the  advantages  which  the  owner  would  derive  from  the  work  may 
be  oifset  against  these  damages,  the  damage  suffered  being  only  the 
excess  of  injury  over  benefit. 

It  would  be  proper  for  the  jury  to  itemiae  in  their  verdict  all  the 
elements  of  damages  allowed. 

Both  parties  appeal  to  us  to  render  the  verdict  which  the  jury  should 
have  done. 

We  might  be  authorized  to  do  this ;  but,  after  reading  the  evidence, 
we  do  not  feel  that  we  could  settle  the  damages  with  any  confidence  in 
the  ja«tiee  of  our  determination,  and  we  must  decline  to  do  so. 

They  are  matters  peculiarly  within  the  province  of  a  jury  of  tVee- 
holders,  and,  without  the  aid  of  the  prior  determination  of  such  a  jury, 
as  contemplated  by  law.  we  do  not  feel  disposed  to  undertake  the 
tusk« 

It  is,  thei*efore,  ordered,  a(\judged  and  decreed,  that  the  verdict  and 
Judgment  appealed  from,  be  annulled,  avoided  and  reverse-d,  and  that 
this  cause  be  remandetl  for  further  proceedings  according  to  law ;  cost« 
of  this  appeal  to  be  divided  between  the  parties. 


•I 
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No.  8443. 

The  State  of  Louisiana  ex  rel.  L.  Ory  vs.  B.  S.  Labraxche, 

Tax  Collector. 

Act  No.  107  of  the  Loglalatare  of  1880,  providing  for  the  sale  of  the  property  forfeited  to  tl» 
State  for  impald  taxea.  waa  not  intended  to  apply  to  ftitare  bat  only  to  prior  taxea. 

APPEAL  from  the  Twenty-sixth  JudicUil  District  Court,  Parish  of 
St.  Charles.    CheeverSy  Judge  of  the  Twenty-second  Judicial  Dis- 
trict Court,  in  place  of  Hahn,  J.,  recused. 


Jai}M9  J>.  Ati^MtiUf  for  the  Relator  and  Appellee. 

J*.  C,  Egan,  Attorney  General,  for  the  Respondent  and  Appellant: 

1.  Property  oflbred  fbr  sale  for  taxea  must  bring  the  fttll  amoant  of  taxea  daei,  or  it  oanoot  U 
tranaferred  to  the  porohaaer.  Act  47  of  1873, 101 ;  BeUooq  vs.  Clt^'  of  Vew  Orieaaa,  SI 
A.  471. 

9.  Act  No.  77  of  1880  refers  to  the  oolleotion  of  future  taxea,  and  not  taxea  due  prior  to  18^. 
State  ex  rel.  Mrs.  Jackson  vs.  Recorder  of  Mortgages,  33  A. 

3.  The  provisions  of  Ant  107  of  1880  apply  to  the  sale  of  property  finpAlttA  or  Mid  to  As  9Mbt, 
and  not  to  the  aale  of  property  fbr  delinqnent  taxea. 

4.  A  mandamus  wiU  not  lie  "  to  compel  the  performance  of  a  duty  cleaily  not  prescribed  by 
law )  *  *  and  especially  will  the  courts  refuse  in  such  oases  to  interfbre,  when  H  b 
apparent  that  the  interest  of  third  parties,  not  before  the  court,  are  involved.*'  fiigii*i 
Extraordinary  Legal  Remedies,  Sec.  39,  p.  33. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  Relator  applies  for  a  mandamus  to  compel  the  tax 
collector  to  make  to  him  a  free  aud  unincumbered  title  to  certain  pro- 
perty sold  to  him  at  public  sale,  in  accordance  with  the  provisions  of 
Act  No.  107  of  1880,  entitled  ''  an  act  to  provide  for  the  aale  of  all  pro- 
perty forfeited  or  sold  to  the  State  for  delinquent  taxes  or  licenses." 

The  regularity  of  the  proceedings  is  not  questioned.  The  evidence 
establishes  that  the  property  had  been  sold  to  the  State  in  1877,  and. 
therefore,  fell  within  the  purview  of  the  above  Act. 

The  collector  avows  his  readiness  to  give  him  a  title  free  fh>m  \hv» 
due  prior  to  1877,  but  claims  that  the  property  must  remain  I'CHiionsiUf 
for  the  unpaid  taxes  of  1878  and  1880. 

So  far  as  the  taxes  of  1880  are  concerned,  we  think  the  position  of 
the  defendant  is  tenable. 

The  Act  107  of  1880  must  be  construed  together  with  Act  TK  of  thr 
same  year.  The  latter  Act  fully  regulated  the  mode  of  enforcing  iray- 
ment  of  taxes  of  the  year  1880  and  of  subsequent  years,  and  the  mode 
and  terms  of  sale  of  property  therefor.  We  think  the  Act  107  was  not 
intended  to  apply  to  those  taxes  or  to  interfere  with  those  regulations, 
but  was  only  intended  to  apply  to  prior  taxes. 
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The  property  lias  not  been  lawfully  sold  for  those  taxes  which  are 
not  extinguished,  and  the  purcliaser  must  pay  the  same  or  take  subject 
to  the  lien  thereof,  if  any  exists.  We  are  not  called  upon,  and  it  is  not 
proper  in  sach  a  proceeding  to  determine  the  question  of  the  validity 
and  exigibility  of  the  tax  of  1880,  as  affecting  this  property  claimed  to 
have  belonged  to  tlie  State.  Those  issues  will  be  determined  when 
properly  presented. 

It  is,  therefore,  ordered,  a<]|jndged  and  decreed,  that  the  judgment 
appealed  from,  be  reversed,  and  that  the  mandamus  applied  for  be 
denied,  at  Relator's  costs  in  both  Courts. 


No.  8073, 

Patrick  Coyle  vs.  Succession  op  William  Ckeevv. 

An  appeal  bond  is  good  thongb  the  name  of  the  sarety  i8  not  written  in  the  body  of  that  in- 
atmnient,  if  it  is  signed  at  the  bottom  of  it. 

An  execntor  may  take  a  aaspensive  appeal  on  giving  bond  for  coets  only.  AtBmilng  previous 
deoisiona. 

An  opponent  suing  on  a  note  indorsed  by  the  deceased  must  show  protest  and  notice  before 
be  can  recover.  Claims  for  money  loaned  are  prescribed  by  three  years.  Keither  can 
oral  testimony  be  received  or  considered,  nor  can  entries  of  the  creditor,  unsigned  by  the 
debtor,  have  tthdt  to  prove  an  fnterruption  of  prescription  against  a  deceased  person. 
The  Judgment  obtained  by  a  creditor  against  a  succession  representative  is  equivalent  only 
to  a  recognition  by  the  latter.  Its  effects  are  to  interrupt  prescription,  to  give  the  creditor 
the  right  of  intervening  in  the  succession,  but  it  does  not  conclude  the  creditors  of  the 
Buceession.  In  a  eon  eurto  in  an  insolvent  succession,  such  Judgment  creditor  is  bound  to 
prove  his  claim  when  aasailed 

Bent  of  a  house  leased  by  the  year  to  the  deceased  who^  by  contract  with  another  person,  saw 
bound  to  provide  such,  the  latter  paying  hoaaekeeping  expenses,  and  supplying  the  wants 
of  the  Ihmfly  of  both^  is  a  debt  <Aargeable  to  theeuooession  itvm  and  after  the  death  of  the 
lessee.  Such  rent  is  to  be  deducted  from  the  $1,000  homestead  allowed  to  the  necessitous 
minors  of  the  deceased,  as  they  occupied  the  house.  BeUeving  them  from  such  deduc- 
tion would  be  to  give  them  the  amount  fixed  by  law  for  their  relief.  The  law,  being  in 
derogation  of  common  right,  must  be  strictly  construed.  Such  rent  is  not  chargeable  to 
the  execntor,  on  the  ground  that  he  shotdd  have  rented  said  premises,  and  not  permitted 
them  to  be  occupied  by  the  necessitous  orphans  of  the  deceased 

APPEAL  ftx>ni  the  Civil  District  Comt  for  tlie  Parish  of  Orleans, 


Leov^  ct  Krutt9chHUtj  W.  S,  Benedict,  A^  X,  T«cA^r,  tor  Oppouentt« 
ami  Appellees. 

Singleton  di  Browne  and  B*  i\  Clioate^  for  tlie  Executor,  Appellant. 


On  Motion  to  Dis3Iiss« 
The  opinion  of  the  Comt  was  delivered  by 

PocH^  J.    Among  other  reasons  urged  for  the  dismissal  of  this 
appeal,  is  the  following. 


84 
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""       '  III  I  f 

Tliat  the  appeal  bon^  does  not  contnln,  in  the  body  of  the  instrnment, 
the  name  of  anj'  party  signing  the  same  as  surety. 

The  bond  reads  that:  "We,  Richard  Y.  Hopkins,  executor  of  Wni. 
Creevy,  as  principal  and  a%  «f«iri<y,  are  flrraly  held  and  bound,  etc.," 
and  is  signed  by  Hopkins  and  by  R.  Loeliger. 

Nothing  in  the  instrument  indicates  in  what  capacity  or  for  what 
purpose  Loeliger  affixed  his  signature  to  the  instrument,  and  we  cannot 
assume  that  he  intended  to  bind  himself  as  security  on  the  bond. 

The  contract  of  suretyship  cannot  be  presumed,  but  must  be  distinctly 
alleged  and  clearly  proven,  to  justify  Judgment  against  any  one  lield 
as  security.  As  a  man  binds  himself,  so  must  he  be  bound,  and  tliis 
instrument,  considered  in  all  its  parts,  fails  to  inform  us,  whether*  or 
in  what  manner  and  capacity,  Loeliger  undertook  to  bind  himself.  The 
bond  is^  therefore,  before  us  without  surety,  and  it  cannot  be  maintained 
as  legal.    90  A.  1127. 

Counsel  on  both  sides  refer  to  the  decision  rendered  in  tlie  succeaaion 
of  L.  W.  Lyons,  not  reported,  but  to  be  found  in  Opinion  Book  50,  page 
576,  and  appellant's  attorneys  urgently  invoke  that  opinion  aa  conclusive 
of  the  point,  and  as  supporting  their  views  of  the  legality  and  sufficiency 
of  the  bond  in  this  case. 

An  inspection  of  that  decision  shows  that  the  ground  for  the  diamiasal 
of  the  appeal  was  identical  with  the  one  now  under  considei-ation,  but 
that  the  appeal  was  dismissed  and  not  maintained,  as  suggested  by 
appellant  in  his  brief. 

His  counsel  must,  by  inadvertance,  have  read  the  dissenting  opinion 
of  Judge  DeBlanc,  and  not  that  of  the  majority  of  the  Court. 

On  the  authority  of  that  case^  we  conclude  that  the  motion  to  dismias 
must  prevail. 

It  is,  therefore,  ordered  that  the  appeal  taken  in  this  case  be  dismissed, 
at  appellant's  costs. 


Ok  Rbheariko. 

Ley r,  J.  A  fiirther  investigation  and  consideration  of  the  authorities, 
on  the  faith  of  which  we  rendered  our  decree  dismissing  tliis  api>eal, 
and  reference  to  the  opinion  of  the  Court  in  the  case  of  the  succession 
of  Lyons,  to  which  our  attention  was  erroneously  directed  in  the  brief 
of  appellant's  counsel,  compel  us  to  change  our  former  decree.  We  relied 
upon  the  decision  of  the  Court  found  on  page  376  of  Opinion  Book  5(1, 
where  the  Court,  for  the  same  alleged  defects  in  the  appeal  bond  as  are 
urged  herein,  held  the  bond  as  being  invalid  or  insufficient,  the  name  of 
the  sui-ety  not  being  inseited  In  the  body  thereof. 

Counsel,  in  his  brief  on  this  rehearing,  admits  their  error  in  thia 
citation,  and  rely  upon  th0  decision  subsequently  rendered  by  the 
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Court,  with  nnftniiuity,  on  the  reheailng  which  had  been  granted.    This 
decision  is  to  be  found  on  page  103,  Opinion  Book  49. 

The  Coart  then  said :  **  Appellee  insista  that  we  cannot  presume 
that  'John  Devonshire^  signed  as  surety,  and  in  ouv  tbnuer  decree  a 
majority  of  the  Court  so  held.  A  reconsideration,  leads  us  to  a  different 
conclusion.  The  bond  recites  that  it  is  given  as  an  appeal  bond,  and 
to  secure  the  prosecution  of  the  appeal,  etc.  It  was  received  and  died 
by  the  clerk  of  the  lower  court  as  an  apiieal  bond.  The  signature  of 
*  Devonshire*  is  written  immediately  under  those  of  the  two  principals 
where  the  surety  should  sign.  An  appeal  bond  pre-supposes  and 
and  recites  that  there  is  a  surety  to  sign  it.  We  find  the  name  of  a 
I>erfton  who  is  not  one  of  the  principals,  signed  to  the  bond  where  the 
surety  should  sign.  He  does  not  profess  to  sign  as  a  witness.  Indeed, 
does  not  sign  on  what  may  be  called  the  witn€$$  iide  of  the  document. 
Appeal  bonds  are  not  usually  witnessed,  and  it  is  not  essential  that 
they  should  be.  We  think  we  are  bound  to  presume  that  'Devonshire' 
aligned  as  surety,  and  that  a  contrary  conclusion  violates  all  the 
probabilities  of  the  case.^ 

The  decision  Just  quoted  is  in  consonance  with  that  in  6  An.  74,  in 
which  it  was  siibstantially  held,  that  where  one  signs  an  instrument 
between  other  parties,  in  which  it  is  contemplated  surety  is  to  be  given, 
he  will  be  considered  as  having  signed  as  the  contemplated  surety, 
although  his  name  does  not  appear,  or  is  not  mentioned  in  the  body  of 
the  instrument. 

The  oth^  ground  upon  which  the  motion  is  based  is,  that  the  bond 
required  and  given  is  not  sufficient  to  authorize  the  granting  of  a 
suspensive  appeal. 

The  only  authority  which  sup[>orts  appellee's  motion  is  that  of  27  A. 
1)24,  Succession  of  Massieu. 

This  Is  opposed  by  previous  and  subsequent  decisions,  and  we  are 
uot  disponed  to  affirm  the  views  and  doctrine  therein  laid  down. 

In  the  case  of  State  ex  rel.  Gaussen  et  al.  vs  Judge  of  Second  District 
Court,  21  A.  43,  the  true  doctrine  is  enunciated ;  there  the  Court  held : 
**  A  judgment  recognizing  a  claim  against  a  succession  has  generally  no 
greater  force  in  law  than  an  acknowledgment  of  the  claim  by  an  exec- 
utor or  administrator.  In  either  case  the  creditor  can  only  obtain  the 
payment  of  it  concurrently  with  the  other  creditors.** 

''  An  executor  or  administrator  is  an  officer  of  the  Court,  and  any 
funds  or  property  in  his  hands,  belonging  to  the  estate  he  administers, 
are  amply  secured,  as  the  law  does,  and  the  creditor  may  require  bonds 
to  secure  them,  and  to  insure  the  faithM  administration,  and  the  cred- 
itor incurs  no  risk  by  the  delay  which  an  appeal,  that  every  executor 
\ar  administrator  has  the  legal  right  to  take,  may  occasion.** 
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'  ■-__■_--- 

AdcI  again :  **  The  doctrine  is  one  sanctioned  by  reason  and  common 
sense,  when  applied  to  executors  and  administrators,  otherwise  their 
right  to  appeal  would,  in  most  cases,  for  any  practicable  purpose,  be 
wholly  nugatory ;  as  it  would  require  tkem  to  furnish  security  for  the 
payment  of  debt,  only  recognized  judicially  for  a  solitary  purpose,  and 
which  might  turn  out  eventually  to  be  utterly  valueless,  by  reason  of 
the  insolvency  of  the  succession  against  which  they  have  claims."  10  A. 
345;  20  A.  108;  30  A.  285;  29  A.  327$  7  N.  S.  352. 

On  the  strength  of  these  decisions  we  are  constrained  to  change  our 
former  decree. 

It  is,  therefore,  ordered,  a^udged  and  decreed,  that  our  previous 
judgment  herein  be  set  aside,  and  it  is  further  ordered,  tliat  the  motion 
to  dismiss  this  appeal  be  denied. 


Ox  THE  Merits. 

Bermudez,  C.  J.  The  executor^s  account  is  opened  by  five  parties : 
J.  L.  Gubernator,  the  heirs  of  Stevens,  Patrick  Coyle,  J.  W.  Fee  ami 
J,  J.  Warren,  under  tutor. 

I. 

The  first  merely  asks  to  be  recognized  as  an  ordinary  creditor,  aiitl 
he  so  correctly  was.    His  claim  is  not  disputed  here. 

II. 

The  claim  of  the  heirs  of  Stevens  was  rerjected  in  the  lower  court. 
They  have  neither  appealed  nor  joined  in  the  appeal.  The  judgment 
as  to  them  cannot  be  altered. 

III. 

Coyle  claims  to  be  a  creditor  for  $1,619*77,  as  subrogee  of  T.  L. 
Wibray,  for  balance  due  on  a  note  endorsed  by  the  deceased,  $205,  and 
for  three  sums :  $500,  $285.75  and  $735,  said  to  have  bc'eu  loaned  U^ 
the  deceased,  and  upon  which  he  had  obtained  judgment  against  the 
executor,  who  had  appealed  from  it.    The  appeal  is  not  decided. 

The  record  in  that  case  was  offered  in  evidence  on  the  opposition, 
with  an  understanding  that  the  judgment  to  be  rendered  on  it,  in  these 
proceedings,  will  settle  the  controversy  in  that  suit.    32  A«  767. 

The  District  Judge  rejected  Coyle's  opposition,  but,  on  the  motion 
for  a  new  trial,  amended  his  judgment  by  directing  the  executor  to 
retain  an  amount  sufficient  to  pay  Coyle's  claim. 

The  judgment  against  the  executor  in  case  No.  8073  of  the  docket  of 
this  Court,  was  that  the  claim  be  paid  in  due  course  of  administration. 
It  was  equivalent  to  an  esr  parte  recognition  of  the  claim  by  the  executor, 
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a  substitute  for  it  by  the  Judge,  and  would  have  beeu  mandatory  on 
the  succession  representative,  to  have  placed  it  on  the  account,  had  lie 
not  api>ealed  from  it. 

The  effect  of  such  a  judgment  is  not  greater  than  that  of  a  recognition 
by  the  executor.  It  interrupts  prescription  and  liquidates  the  claim, 
only  to  the  extent  of  permitting  the  creditor  to  intervene  in  the  mor- 
tuary proceedings  as  a  party  concerned  in  the  estate.  11  A.  177 ;  18  A. 
583 :  21  A.  44  ;  27  A.  552 ;  10  A.  224  ;  C.  P.  986,  1054. 

It  is  not  such  as  concludes  the  creditors,  who  must  establish  their 
claims  conti-adictorily  with  each  other  to  the  fund  to  be  distributed, 
particularly  in  insolvent  successions  where  they  seek  to  force  them- 
iselves  upon  the  estate,  or  the  reality  of  their  claims  is  seriously 
disputed  and  assailed.  4  A.  451,  and  above  authorities  besides.  A 
contrary  doctrine  would  have  the  mischievous  effect  of  placing  the 
otiier  parties  concerned  in  the  settlement  of  successions  at  the  mercy 
of  a  dishonest  or  neglectful  administrator. 

The  defenses  set  up  against  Coyle^s  claim  are:  That  the  note 
endorsed  by  Creevy  was  not  protested,  and  that  the  required  notices 
were  not  issued.  Prescription  is  also  set  up,  but  against  the  recovery 
of  the  money  said  to  have  been  loaned  him. 

The  record  does  not  show  that  the  conditions  precedent,  essentially 
necessary  to  hold  an  endorser  liable,  have  been  fulfilled.  It  was 
incumbent  on  Coyle  to  have  established  the  £ftct  affirmatively,  and  he 
has  not  done  so. 

The  sums  claimed  are  averred  to  have  been  loaned  on  March  3d,  and 
April  18th  and  22  of  1876. 

A  claim  for  the  reimbursement  of  money  loaned  is  effectually  barred 
by  the  prescription  of  three  years,  where  no  interruption  is  shown.  R. 
C.  C.  3538. 

The  attempt  to  prove  inten*uption  by  entries  from  a  memorandum 
book  kept  by  Coyle's  snbrogor,  of  payments  made  by  Creevy,  on 
account  of  the  loan,  and  unsigned  by  the  latter,  is  of  no  avail. 

Under  Article  2278  of  the  R.  C.  C,  oral  testimony  was  inadmissible, 
and  even  if  received  without  objection,  it  could  not  be  considered.  23 
A.  747 ;  24  A.  401 ;  26  A.  220 ;  21  A.  350. 

In  the  case  of  Pavy  vs.  Eseonbas,  23  A.  581,  it  was  held  that  such 
evidence  was  not  admissible  to  prove  that  partial  payments,  endorsed 
on  a  note,  but  not  signed  by  the  maker,  were  actually  made  by  him ; 
the  evidence  being  offered  after  the  maker's  death.  21  A.  350.  Indeed, 
the  law  requires  *^  written  evidence''  signed  by  the  party  sought  to  be 
made  liable,  and  in  negative  terms,  forbids  the  reception  of  any  other* 

The  authorities  relied  upon  by  Coyle's  counsel,  refer  to  cases  in  which 
suit  had  beeu  bix>ught  against  a  living  debtor.  In  such  instances,  parol 
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OT  oral  testimony  is  unqiiestionably  permissible  to  show  iuten-aption 
of  prescription  by  such  debtor/  but  that  sort  of  evidence  ceases  to  be 
admissible,  and  becomes  absolutely  prohibited,  afi&r  the  debtor  haf^ 
died. 

The  District  Judge  properly  rejected  the  claim,  but  erred  in  ordering. 
an  he  did,  a  reserve  of  fund  to  meet  it,  as  presented  in  the  suit  of  Coyle 
Ts.  thcf  Succession  of  Creevy,  on  appeal. 

IV. 

J.  W.  Fee  claims  to  be  a  creditor  for  $4,286.32,  witii  8  per  cent, 
interest  on  $3,423.70  thereof.  His  claim  was  properly  allowed  and  does 
not  appear  to  be  disputed  in  this  Court. 

Fee  opposes,  however,  these  items : 

1 .  The  claim  of  Henry  McKay,  which  was  established  and  allowed 
with  interest.    It  is  not  seriously  pretended  that  there  is  any  error  in 

the  judgment,  and  we  discover  none. 

« 

2.  The  next  item  opposed  by  him  was  that  in  favor  of  the  succession 
attorneys^  but  the  difference  wa«  amicably  a4)u»ted  and  need  not  be 
noticed. 

3.  He  finally  objected  to  an  item  of  $405,  paid  by  the  executor  for 
rent  subsequent  to  Creevy's  death.  He  claims  that  the  executor  is 
liable  for  that  amount,  as  he  should  have  caused  to  be  inventoried  and 
made  profitable  the  lease  which  Creevy  had  to  the  house,  and  which,  at 
his  death,  had  nine  months  to  runy  and  has  not  done  so.  He  clainu^ 
that  the  executor's  commis«ions,  $345.^,  should  be  applied  to  the 
partial  payment  of  that  item,  and  that  he  should  be  held  personally  for 
the  balance.  On  the  other  hand,  it  is  insisted  that  if  the  rent  be  not 
chargeable  to  the  executor,  as  due  by  him,  it  is  to  be  deducted  from  the 
one  thousand  dollars  homestead,  claimed  by  the  minors,  if  it  be  allowed 
them. 

The  rent  paid  was  due  tor  the  use  o(  a  house  leased  by  Creevy  at 
$55  per  month,  for  the  year  expiring  on  December  1st,  1880. 

It  appears  that  there  existed  a  contract  between  Hopkins,  the  exec- 
utor, and  Creevy,  the  deceased,  who  were  kinsmen,  under  which  the 
former  was  to  pay  all  housekeeping  expenses  for  Creevy  and  his  family, 
while  in  return,  the  latter  was  to  procure  the  residence.  The  lease  and 
this  agreement  survived  Creevy,  whose  death  dissolved  neither.  Ah 
Hopkins  fulfilled  his  portion  of  the  understanding  by  providing  fully 
for  the  five  minor  cldldren  of  the  deceased,  supplying  dieui  with  food 
and  other  necessaries  of  life,  there  is  no  reason  why  the  succession  of 
Creevy  should  not  be  held  for  the  performance  of  its  share  of  corres' 
ponding  obligations.  The  rent  constituted  a  debt  which  the  succession 
owed  and  had  to  pay,  and  to  extinguish  which  Hopkins'  commission 
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cannot  be  applied.  It  is  true  that  he  failed  to  declare  the  lease  at  the 
taking  of  the  inventory  and  did  not  turn  the  children  out  of  the 
property  and  vacate  it  himself,  and  rent  or  endeavor  to  rent  it,  to 
realize  something  from  it,  but  no  creditor  can  complain  of  those  omis- 
sions, owing  to  the  view  which  we  have  taken  of  the  matter,  on  the 
opposition  of  the  minora,  which  we  will  now  consider. 

V. 

The  Hfth  and  last  opposition  is  that  made  for  the  homestead  of  the 
minor  children  of  the  dexieased  left  in  necessitous  circumstances..  ,  The 
claim  in  their  behalf  was  properly  allowed,  under  the  evidence.  The 
minors  were  entitled  to  the  allowance  at  the  dat«  of  the  opening  of  the 
succession.  Had  it  been  paid  them  at  that  time,  their  wants  and 
necessities  for  shelter  and  other  purposes  would  have  had  necessarily 
to  be  satisfied  out  of  it.  It  could  not  and  was  not  then  paid,  but  they 
received  the  benefit  of  the  contract  of  their  father  with  Hopkins,  by 
occupying  the  house  and  being  otherwise  taken  care  of  by  the  latter. 
Their  under  tutor  is  not  heard,  nor  could  he  be,  to  complain  that  $55 
per  month  for  their  support  is  not  as  moderate  and  reasonable  a  charge 
as  could  have  been  possibly  made,  under  tlie  circumstances.  The 
homestead  law  in  their  favor  is  in  derogation  of  common  right,  and 
must  be  construed  strictlv.  To  allow  the  minors  the  one  thousand 
dollars,  and  also  the  benefit  which  they  have  derived  from  the  pay- 
ment of  the  rent,  since  their  fathcr^s  death,  would  be  to  give  them 
more  than  the  quantum  fixed  by  law. 

The  ruling  on  that  opposition  was  correct. 

For  those  reasons : 

It  is  ordered  and  decreed,  that  the  judgment  appealed  from  by  the 
executor,  be  amended  by  striking  therefrom  that  portion  of  it  which, 
on  the  motion  for  a  new  trial,  directs  the  executor  to  retain  an  amount 
sufiicient  to  satisfy  Patrick  Coyle^s  claim,  and  that  thus  amended,  siiid 
judgment  be  affirmed ;  the  costs  in  both  courts  to  be  borne  equally  by 
J.  W,  Fee  and  Patrick  Coyle,  appellees. 

It  is  further  ordered  and  decreed,  under  the  {igreementof  the  jiartieH, 
for  the  trial  and  determination,  in  these  proceedings^  of  the  suit  of 
Patrick  Coyle  vs.  the  Succession  of  William  Creevy,  2)ending  before 
this  Court,  under  No.  8073  of  its  docket,  that  the  judgment  therein 
rendered,  be  and  it  is  hereby  reversed  and  avoided,  and  that  plaintiff's 
demand  therein  be  rejected,  with  judgment  in  favor  of  the  succession 
of  William  Creevy,  at  the  cost  of  plaintiff  in  both  Courts. 

69 
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No.  8379. 
Josephine  Eskholm  vs.  William  E.  Rau. 

Where  a  jutl|;ment  from  bed  and  board  is  rendered  in  a  anil  by  the  husband  aj^ainst  the  wife, 
who  reconvenes  and  prays  for  a  divorce,  and  it  does  not  say  in  whose  favor  it  is  rendered, 
the  Coart  will  Infer  that  it  was  rendered  in  fbvor  of  the  wife,  where  the  custody  of  the 
issue  of  the  marriage  is  given  to  her,  and  the  community  is  condemned  to  pay  coats. 

On  a  subsequent  proceeding  for  a  divorce,  each  claiming  the  benefit  of  the  judgment  and  al- 
leging the  expiration  of  one  year  and  absence  of  reconciliation,  the  Court  will  pronounce 
judgment  in  favor  of  the  wife,  and  award  her  the  custody  of  the  child  on  a  prayer  for  tiie 
amendment  of  a  Judgment  against  her,  appeiiled  by  the' husband. 

APPEAL  from  the  Civil  Distnct  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 


Sambola  d*  Ducroa,  for  Plaintiff  and  Appellee. 

Mott,  Kelltf  d'  Saunders f  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermi'dez^  C.  J.  The  difficulty  presented  in  the  determination  of 
this  cause  consists  in  ascertaining  in  whose  favor  was  rendered  the 
Judgment  upon  which  husband  and  wife  predicate  their  demand  for  a 
divorce. 

The  plaintiff  sued  his  wife  for  a  separation  from  bed  and  board. 
She  answered  by  a  general  denial,  setting  up  a  reconventional  demand 
containing  grave  charges  against  her  husband,  and  concluding  with  a 
prayer  for  a  divorce,  and  for  the  custody  of  their  minor  son. 

The  decree  of  the  judgment  rendered  reads  as  follows : 

**It  is  ordered,  ad^iudged  and  decreed,  that  there  be  judgment 
decreeing  a  separation  from  bed  and  board  between  the  plaintiff,  Wm. 
Ran  and  Josephine  Eskholm,  his  wife,  defendant  and  plaintiff  in  recon- 
vention, and  that  the  cost  of  this  proceeding  be  charged  to  the  commu- 
nity existing  between  them. 

It  is  further  ordered,  that  the  minor  child,  William  Edward  Ran, 
issue  of  the  said  marriage,  be  given  into  the  care  and  custody  of 
defendant,  Mrs.  Josephine  Eskholm,  wife  aforesaid. 

The  judgment  was  rendered  December  20th,  1878,  and  signed  Jan- 
uary 6th,  1879. 

On  the  6th  of  January,  1880,  William  Rau,  claiming  that  the  judgment 
had  been  rendered  in  his  favor,  alleging  the  expiration  of  one  year 
without  reconciliation,  prayed  for  a  divorce. 

On  the  7t€xt  day  after  the  expiration  of  the  year,  upon  similar  aver- 
ments, Mrs.  Rau  prayed  in  like  manner. 

After  a  joining  of  issue,  each  litigant  claiming  the  judgment  to  have 
been  rendered  in  his  or  her  behalf,  the  District  Judge  arrived  at  the 
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conclusioD  that  the  jud^neDt  had  been  rendered  in  fixvov  of  society, 
btit  for  neither  of  the  litigants,  and  he  dismissed  both  petitions  for  a 
divorce,  at  tlie  respective  costs  of  the  petitioners. 

From  this  judgment  Wm.  Rau  has  appealed.  Josephine  Eskholm, 
the  wife,  prays  for  an  amendment  of  the  judgment  by  the  allowance  of 
a  divorce  against  her  husband,  and  of  the  custody  of  their  child. 

It  is  clear,  that  as  the  judgment  secures  a  separation,  it  was  rendered 
in  favor  of  one  of  the  litigants,  tlierefore  against  the  other.  Were  it 
not  so,  it  would  then  be  a  judgment  in  favor  of  both,  which  is  a 
legal  impossibility.  It  is  responsive  in  appeartince  as  well  to  the 
prayer  of  the  original  petition  as  to  that  of  a  reconventional  demand, 
inasmuch  as  a  separation  a  mensd  et  tlioro  only  can  be  granted  where 
a  dissolution  a  vinculo  is  asked. 

It  is  material  to  note  that  Wm.  Rau  interposes  no  impediment  to  tlie 
custody  of  his  son  being  awarded  to  the  mother. 

It  is  not  easy  to  discover  what  occult  motive  impels  each  litigant  to 
insist  that  the  judgment  of  separation  was  rendered  in  his,  or  her  be- 
half, but  it  may  be  discernible.  Whatever  it  be,  their  differences  bjive 
to  be  adjusted,  as  one  of  them  is  entitled  to  a  divorce,  a  year  having 
since  elapsed  and  no  reconciliation  has  taken  place. 

We  can  neither  affirm  the  judgment,  nor  reverse  it,  to  remand  the 
case.  We  must  decide  the  controversy  as,  in  our  opinion,  it  should 
have  been  settled. 

Neither  can  we.  revise  the  judgment  of  separation,  as  it  has  not  been 
appealed  from,  and  both  parties  have  acquiesced  in  it.  We  must 
construe  it. 

From  the  fact  that  it  awarded  the  custody  of  the  child  to  the  mother, 
and  condemned  the  community,  represented  by  its  head  and  master, 
the  husband,  to  pay  cost,  as  also,  from  the  circumstance,  not  before 
mentioned,  that  on  a  previous  trial  of  the  reconventional  demand,  a 
judgment  subsequently  set  aside  on  a  technicality  was  rendered,  by 
the  same  Judge,  in  favor  of  the  wife,  dissolving  the  bonds  of  matri- 
mony, we  consider  that  the  balance  of  probability  strongly  prepon- 
derates in  her  favor,  and  we  conclude  that  the  judgment  of  separation 
was  rendered  in  her  behalf,  on  her  reconventional  demand.  This  view 
will  relieve  her  from  the  costs  of  the  litigation,  {is  she  1ms  prayed  for 
an  amendment  of  the  judgment  appealed  fronj. 

With  this  solitary  exception,  the  judgment  to  be  rendered  will  no 
doubt  prove  ssitisfactory  to  both  paities,  a  result  which  the  judiciary 
hardly  ever  accomplishes. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
lower  court  be  reversed,  and  proceeding  to  render  such  judgment  as 
should  have  been  rendered : 
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It  is  ordered,  adjudged  and  decreed,  that  there  bo  judgment  In  favor 
of  Josephine  Eskholiu,  dissolving  the  bonds  of  matrimony  between  her 
and  William  Ran,  contracted  in  New  Orleans  on  the  28th  of  March, 
1876  5  that  tlie  care  and  custody  of  tlieir  minor  son,  William  Edward 
Rau,  be  entrusted  to  her,  with  a  reserve  of  all  the  rights  for  support 
and  assistance  which  the  law  awards,  and  of  all  rights  she  may  have 
in  and  to  the  community,  and  otherwise,  against  her  husband,  who 
shall  pay  costs  in  both  courts. 

Levy,  J,,  absent. 


No.  8488. 
State  ex  rel.  L.  Arnaild  vs.  E.  A.  Burke,  Treasurer. 

The  Register  of  Couveyancefl  baa  do  preferanoe  over  a  deputy  clerk  for  his  salary,  oat  of  tlie 

Judicial  fund,  the  aalariea  of  both  oonstltuting  Judicial  expenaea. 
Art.  146  of  the  Constitution,  by  deolarlng  that  all  Judicial  expenaea  shall  be  paid  by  preference 

out  of  the  special  Judicial  fkind,  declares  by  implication  that  the  righta  of  all  those  who 

constitute  the  Judicial  organlxation  for  the  Parish  of  Orleans,  are  of  equal  rank  and 

dignity. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Homtoriy  J. 


Carleton  Hunt,  A.  J,  d:  0,  Villere,  for  Relator  and  Appellee: 

1.    When  the  Constitution  has  ftxed  the  salary  of  an  officer,  to  be  paid  oat  of  a  apecial  fand, 

all  acts  of  any  branch  of  the  government  which  prevent  or  modify  the  execution  of  such 

a  provision  are  unconstitutional,  null  and  void.    39  A.  1213. 
8.    The  salary  of  the  Register  of  Conveyances  is  fixed  by  the  Constitutloa  and  la  to  be  paid 

out  of  the  Judicial  Expense  ITund  for  the  Parish  of  Orleans,  by  preferenoe  orer  warrants 

issued  only  by  legislative  authority.    Const.  Arts.  144, 146. 

Spencer  d'  ^Vhit€,  for  Defendant  and  Appellant : 

1.    The  Relator  is  not  entitled  to  a  preferenoe  over  the  salaries  of  the  deputy  clerks. 

S.    The  preference  established  by  the  Constitution  is  in  favor  of  the  Judicial  expenses.  It  may 

be  doubted  whether  the  salary  of  the  Register  of  Convoyauoes  is  a  Judicial  expense. 

Const.  Art.  140. 

3.  If  not,  then,  Instead  of  giving  a  preference  In  his  favor,  the  Constitution  has  ordained  one 
against  him. 

4.  If  the  salary  of  the  Register  of  Conveyances  be  a  Jndicisl  expense,  then  it  is  governed  by 
the  rule  of  preferenoe  in  favor  of  aU  Judicial  expenses  established  by  the  Constitution. 
ubi  lex  nan  dUtinguit  nee  not  debemus  dUHnffxt^e. 

5.  The  fact  that  the  Constitution  Axes  the  salary  of  the  Relator  does  not  relieve  him  trom 
the  operation  of  Article  146.  The  mode  of  payment^the  ''preference  in  favor  of  the 
Judicial  expenses  '*— is  as  much  a  part  of  the  Constitution  as  is  the  provision  tlxing 
ReUtor's  salary.  The  two  provisions  must,  under  the  rule  ut  ret  magU  v<that  quatn 
pere€Uy  be  construed  so  as  to  give  effect  to  both. 

6.  The  Constitntion  having  determined  a  mode  of  payment^-a  preferenoe  in  (kvor  of  the 
Judicial  expenses^that  mode  is  exclusive  of  other  modes,  under  the  role  of  inelutio  unim. 

7.  Being  so  exclusive,  it  precludes  allowing  a  preferenoe  in  flavor  of  Relator,  against  and  par« 
amount  to  the  preferanoe  fixed  in  the  Constitntion. 
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ri.  The  caae  ot  CoDeaa  vs.  Barke,  38  A.  1313,  is  InappUoable  to  the  Instant  issue.  That  case 
involved  iiieasRiioir  a  statute  by  the  Constitation— this,  meaauriiig  the  Constitution  by 
its  ovrn  provisions,  henee  enforeing  thi*  provision  in  fuvor  of  the  judicial  expenses  written 
ill  the  Constitution. 

Miller y  Finneii  <£•  Miller,  for  E.  Meister,  Co- Appellant: 

I.  The  provisions  of  the  Constitution  directing  that  the  Register  shaU  receive  his  salary,  to 
l»e  paid  out  of  the  Judicial  fund,  and  that  the  Judicial  expenses  of  this  parish  shall  be  paid 
out  of  that  fund,  are  at  least  of  equal.dignity.  and  the  Register  can  claim  no  preference 
over  Judicial  expenses. 

:S.  The  Constitution  itself  Axes  a  part  of  the  judicial  ezpenaea,  provides  the  modes  of  Mcer- 
tainlng  the  residue  of  such  expenses,  and  those  expenses  thus  adjusted  have,  at  least,  the 
same  sanctity  and  right  of  payment  out  of  the  Judicial  fund,  as  the  salary  of  Relator. 

X  It  is  only  by  a  liberal  construction  in  his  favor,  that  the  payment  of  the  salary  of  the 
Register  of  Conveyances,  out  of  the  Judicial  fund,  pari  paatti,  with  the  Judicial  expenses, 
can  be  admitted,  the  preference  declared  by  Article  146  being  in  fftvor  of  the  judicial 
expenses. 

T.  J.  Semmes  &  Patfne^  for  Relator  and  Appellee,  on  application  for 
rehearing. 


The  opinion  of  the  Court  was  delivered  by 

Berhudez,  C.  J.  The  Relator,  who  is  the  Recorder  of  Conveyances 
for  the  Parish  of  Orleans,  and  whose  annual  salary  is  fixed  by  the  Con- 
stitution, Article  144,  at  $2,500,  claims  to  be  paid,  by  preference,  over 
all  others  seeking  payment,  out  of  the  fund  created  by  the  Constitution, 
Article  146,  and  known  as  the  *' judicial  fund,"  where  their  salary  is  not 
likewise  fixed. 

After  issue  joined  by  the  'State  Treasurer,  the  lower  court  rendered 
judgment  agreeably  to  the  prayer  of  the  petition.  From  this  judgment 
the  defendant  and  a  deputy  clerk,  who  alleges  an  interest  within  our 
jurisdiction,  have  appealed. 

The  differences  of  the  parties  arise  from  a  shortness  of  the  fund  out 
of  which  they  are  to  be  paid,  and  are  now  submitted  for  adjudication. 

The  contention  here  is,  that  not  only  is  the  Relator  not  entitled  to  a 
preference,  but  that  he  ranks  next  to  those  who  truly  form  part  of  the 
judiciary  department,  and  who  are  wcognized  as  such :  that  at  best, 
the.  Relator  can  only  ask  and  be  allowed  an  equal  participation  in 
the  judicial  fund. 

The  Article  (146)  upon  which  the  litigation  hinges,  provides:  "All 
fees  and  charges  fixed  by  law  for  the  various  courts  of  the  Parish  of 
Orleans,  and  for  the  Register  of  Conveyances  and  Recorder  of  Mort- 
gages of  said  parish,  shall  enure  to  the  State,  and  all  sums  realized 
therefrom,  shall  be  set  aside  and  held  as  a  special  fund,  out  of  which 
shall  be  paid  by  preference,  the  judicial  expenses  of  the  Parish  of 
Orleans,  provided  that  the  State  shall  never  make  any  payment  to  any 
Slieriff,  Clerk,  Register  of  Conveyances,  Recorder  of  Mortgages  of  the 
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Parish  of  Orleans,  or  their  depaties,  for  salary,  or  other  expenses  of 
their  respective  offices,  except  from  the  special  fund  provided  by  this 
Article,  and  any  appropriation  made  contrary  to  this  provision  shall  be 
null  and  void.'* 

This  Article  clearly  conveys  the  idea  that  all  the  fees  mentioned  in  it 
shall  accnie  to  the  State,  bat  that  they  shall  be  kept  separate  for  the 
payment,  by  preference,  of  the  jadicial  expenses  of  the  Parish  of 
Orleans,  the  balance,  if  any,  remaining  thereafter,  to  be  subject  to  be 
applied  by  the  State,  without  preference  over  the  judicial  expenses,  to 
such  of  her  creditors  as,  under  some  legal  appropriation ,  may  be  entitled 
to  be  satisfied  out  of  it.  Tlie  object  of  the  Article  was  to  secure,  by  a 
Constitutional  provision  beyond  the  reach  of  legislative  action,  the 
payment,  abm^e  all,  of  the  judicial  expenses  of  the  Parish  of  Orleans. 
In  the  absence  of  any  formal  expression  in  the  Constitution,  as  to  who 
the  officers  are,  who  nmy  be  entitled  to  share  or  participate  in  a  distri- 
bution of  the  fund  realized,  a  litigation  has  ariseu  whicli  this  Court  has 
adjusted.  Of  the  ruling  made  in  that  controversy,  this  Court  has  the 
right  to  take  and  takes  official  notice,  the  more  so,  as  tlie  Relator  was 
a  party  to  it.  See  0.  B.  No.  55,  fol.  14G,  not  reported.  It  is  referred 
to,  however,  only  as  an  incident. 

Had  uot  the  Constitution  mentioned  the  Relator,  in  a  manner  which 
leads  to  the  inference  that  he  is  to  be  considered,  for  the  purx)ose  of 
the  disposition  of  the  fund  in  question ,  as  attached  to  the  judicial 
organization,  it  might  be  a  matter  involved  in  considerable  doubt, 
whether  he  could  be  regarded  as  belonging  to  it  at  all.  He  is  neither  a 
judge,  nor  a  clerk,  nor  a  sheriff,  who  are  generally  considered  as  repre- 
senting, each  one  in  his  sphere,  the  judicial  authority }  the  judge  to 
decide,  tlie  clerk  to  keep  a  record  and  to  issue  process,  the  sheriff  to 
execute  the  orders  and  mandates  of  the  Court. 

Conceding,  therefore,  that  the  Relator  is  entitled  to  be  paid  out  of 
the  funds  constituted  by  the  fees  received  and- paid  into  it,  the  question 
presents  itself,  whether  he  is  entitled  to  a  priority  over  the  others  who 
are  also  directed  to  be  paid  out  of  it. 

In  support  of  that  theory,  the  argument  is  made  that  his  salary  being 
fixed  by  the  Constitution,  must,  like  that  of  all  the  other  officers  simi- 
larly situated,  be  paid  anterior  to  tliat  of  the  other  officers  whose  pay 
has  not  been  fixed  by  the  organic  law.  In  justification  of  such  a  claim, 
the  Court  is  referred  to  the  ruling  in  the  CoUens'  case,  32  A.  1213. 

We  do  not  consider  that,  by  the  terms  of  the  Constitution,  the  Relator 
is  entitled  to  the  privilege  which  he  asserts.  One  provision  of  the 
Constitution  does  not  necessarily  control  another,  unless  it  clearly 
appears  that  it  was  so  designed.  The  Article  to  whicli  the  Relator 
points  as  fixing  his  salary,  must  be  taken  and  construed  together  with 
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the  other  Article,  which  directs  from  what  source  and  in  what  manner 
that  salary  shall  be  paid.  If  one  Article  controls  the  other,  it  is  surely 
not  that  which  fixes  the  amount  of  the  salary,  bnt  rather  that  which 
circumscribes  its  mode  of  payment.  To  view  them  in  a  different  light 
would  be  to  ignore  the  fundamental  canon  of  interpretation,  which 
forbids  the  nullification  of  important  expressions  of  a  law,  where  effect 
can  be  given  to  all  of  them.  1  A.  162;  14  A.  419;  21  A.  407  ;  32  A.  597  ; 
R.  C.  C.  17. 

The  object  which  the  Convention  had  in  view,  when  it  fixed  the 
Relator's  salary,  could  only  be  to  place  it  beyond  legislative  reach.  It 
could  not  be  to  entitle  him  to  a  preference  over  those  who  belong  really 
to  the  designated  local  judicial  organization.  Construing  the  provisions 
invoked,  as  the  Relator  claims  that  they  should  be,  would  be  t-o  make 
the  Constitution  read,  that  the  Relator  is  to  be  paid  first,  and  in  full, 
out  of  the  judicial  fund,  and  that  next  to  him,  the  judicial  expenses  are 
to  be  satisfied. 

The  designation  of  a  mode  of  payment,  namely :  the  payment  of  all 
judicial  expenses  out  of  the  judicial  fund,  by  preference,  implies  a 
placing  of  all  the  parties  representing  them  on  a  level  of  equality. 

The  argument  that,  if  the  construction  contended  for,  be  not  put  on 
those  Articles,  the  legislature  may  materially  affect  the  rights  of  the 
Relator  to  be  paid  out.  of  the  same  source,  is  one  ab  inconvenienii,  which 
cannot  be  addressed  to  this  Court,  and  which  lacks  solid  foundation. 

The  authority  referred  to — the  CoUens'  case — does  not  sanction  the 
claim  of  the  Relator.  In  that  case,  the  Court  declared  that  the  legisla- 
ture could  not  impair  a  constitutional  immunity,  because  not  warranted 
in  so  doing. 

In  this  case,  the  Court  is  not  called  on  to  pass  upon  the  constitu- 
tionality of  any  actual  legislative  action,  but  solely  to  measure  the 
Constitution  by  itself. 

While  the  Constitution  fixes  and  restricts  the  salary  of  certain  named 
officers,  among  whom  the  Relator,  who  are  directed  to  be  paid,  out  of 
the  judicial  fund,  it  expressly  authorizes  the  legislature  t.o  provide  for 
the  payment  of  other  designated  officers,  Arts.  143,  144,  145,  146;  but 
only  out  of  this  identical  Aiud.  As  the  legislature  is  empowered  to 
appropriate  from  that  fund  and  not  from  any  other,  to  pay  the  officers 
mentioned,  it  can  exercise  the  power  delegated,  but  not  further  than 
granted. 

If  the  fund  prove  insufficient  to  pay  as  well  the  officers  whose  salary 
is  fixed  by  the  Constitution,  as  those  whose  pay  is  fixed  by  the  legisla- 
ture, the  irresistible  and  equitable  consequence  is,  that  the  fund  which 
is  constituted  by  the  yieldiugs  of  the  officers  representing  the  judicial 
fund,  must  be  ratably  subjected  and  distributed  in  satisfaction  of  those 
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expenses,  which  are  together  entitled,  without  disoriminntiou^  to  h 
preference  over  all  other,  claims  .which  might  be  satisfied  by  the  State 
out  of  the  same  fund. 

It  is  well  observed  bj  the  able  counsel  who  represent  tlie  appellants, 
that  it  seems  difficult  to  appreciate  that  the  Relator  should  have  a 
a  preference,  because  of  those  provisions  in  the  Constitution  on  which 
he  relies,  when  tlie  same  Constitution,  in  terms  equally  mandatory, 
exacts  that  the  judicial  expenses  shall  also  be  paid  from  tlie  same  fund 
uj^gn  which  he  attempts  to  found  his  preference. 

Indeed,  while  the  Constitution  enacts  that  the  Relator  shall  be  paid* 
it  likewise  decrees  that  Uie  judicial  expenses  shall  also  be  paid,  and  an 
to  both,  it  commands  that  they  be  satisfied  out  of  tlie  same  fund,  pari 
liossuj  the  several  claims  eigoying  an  equal  dignity. 

The  complaint  tliat,  as  at  present  existing,  the  source  of  revenue 
out  of  which  the  fund  is  to  be  formed,  is  insuflicient  to  pay  the  Relatoi* 
and  the  other  remaining  officers,  is  no  doubt  meritorious,  but  not  when 
addressed  to  this  Court.  It  should  be  directed  to  the  body  which  ha^ 
the  power  to  relieve  them  by  providing  for  more  abundant  means  of 
payment. 

Were  we  to  sanction  the  theory  urged  on  behalf  of  the  Relator,  we 
would  be  amenable  to  the  founded  charge  of  violating  the  fundamental 
maxim,  that  every  positive  direction  contains  an  implication  against 
everything  contrary  to  it,  or  which  would  frustrate  or  disappoint  the 
object  of  the  provision.    Cooley,  C.  L.  88. 

We  regard  the  Constitutional  Articles,  considered  in  this  case,  as 
designed  to  secure  to  each  and  every  participant  an  equal  right  to  be 
paid  his  salary,  from  the  amount  to  be  applied,  by  preference  over  all 
who  do  not  represent  the  judicial  expenses,  out  of  the  judicial  fund, 
and  ratably  in  case  of  inadequacy. 

The  judgment  of  the  lower  court  is  erroneous. 

It  is,  therefore,  ordei^d  and  decreed,  that  the  judgment  appealed 
iVom  be  reversed,  and  proceeding  to  render  such  judgment  as  should 
have  been  rendered. 

It  is  ordered,  adjudged  and  deei-eed,  that  the  demand  of  the  Relator 
to  be  paid  his  salary,  by  preference  or  priority,  out  of  the  judicial  fund, 
be  rejected ;  and  that  the  right  of  all  the  oificei*s  representing  tlie 
judicial  expenses,  to  be  paid  out  of  said  fund,  be  recogniEed  an<l 
declared  to  be  of  equal  dignity. 

It  is  further  ordered,  that  appellee  pay  costs  in  both  Courts. 


Dissenting  Opinion. 
PocHE,  J.    The  interi)retation  which  I  place  on  the  Articles  of  the 
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Constitution  creating  Relator's  office  and  providing  for  tlie  payment  of 
bis  8alar3',  compels  me  to  dissent  in  this  case. 

In  fixing  the  amount  of  Ms  salary,  and  directing  its  payment  from  the 
Judicial  fund  created  by  the  Constitution,  the  framers  of  that  instru- 
ment intended  to  place  the  payment  of  Relator's  salary,  in  its  entirety, 
beyond  the  poB:<ibility  of  a  reduction,  or  of  a  pro  rata  distribution,  by 
legislative  enactment. 

While  equity  would  require  the  full  or  equal  payment  of  the  salary 
of  all  other  officers  entitled  to  participate  in  that  fund,  tlie  constitu- 
tional mandate,  being  clear  and  unequivocal,  must  and  should  have 
been  obeyed. 

If  unjust,  in  its  enforcement  by  present  legislation,  the  remedy  must 
come  from  the  General  Assembly,  and  cannot  be  supplied  by  the 
judiciary. 


Dissenting  Opinion. 

Fenner,  J.    I  am  compelled  to  dissent  iifthis  case. 

The  mandate  of  the  Constitution  that  the  Relator  '*  shall  re<^eive  an 
annual  salary  of  twenty-five  hundred  dollars,"  and  that  the  same  shall 
only  be  payable  out  of  the  judicial  expense  fund,  must  be  ol>eyed,  and  is 
beyond  legislative  control,  directly  or  indirectly.  Provisions  as  to  the 
Constitution  and  amount  of  said  fund,  and  as  to  the  amount  of  judicial 
expenses,  not  fixed  in  the  Constitution  itself,  are  left  subject  to  the 
legislative  discretion.  That  discretion  cannot  be  validly  exercised  in 
such  manner  as  to  impair  or  defeat  Relator*s  constitutional  right  to 
receive  $2,500  out  of  the  fund. 

Such  is  the  clear  doctrine  of  the  Collens  case. 


On  Application  for  Rehearing. 

Todd,  J.  We  find  nothing  in  the  able  arguments,  made  in  support 
of  this  motion,  to  induce  us  to  alter  our  decree. 

This  entire  subject  received  our  earnest  consideration  when  a  case 
with  the  same  title  was  before  us  last  year,  and  not  reported.  See  0. 
B.  p.  146.  And  in  considering  that  case,  we  were  brought  to  the  same 
conclusion  expi^ssed  in  the  one  now  befbre  us. 

We  there  said : 

^*  We,  therefore,  conclude  that  the  judicial  fund  in  question  must  be 
primarily  affected  without  any  priority  to  preference,  inter  sese  to  the 
payment  of  the  salary,  and  of  the  proper  office  expenses  of  the  clerks 
of  the  Criminal  and  Civil  District  Courts,  of  the  clerks  of  the  City 
Courts,  of  the  sheriff  of  the  Criminal  District  Courts,  of  the  Register  of 
Conveyances,  and  of  the  Recorder  of  Mortgage*  of  the  Parish  of  Orleans, 
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and  to  the  office  expeuses  of  the  sheriff  of  the  Civil  DiBtrict  Court,  and 
of  the  constublea  of  the  City  Courts,  in  the  proportion,  and  to  the 
extent,  in  which  those  salaries  are  fixed  by  the  Constitution  and  by 
law,  and  those  expenses  are  allowed  and  regulated  by  Statute.'^ 

Subsequent  investigation  and  study  has  but  served  to  confirm  us  in 
the  views  then  expressed. 

Al]  the  items  of  expenditures  mentioned  in  the  Article  in  question 
(146)  by  its  terms,  are  equally  obligatory.  The  judicial  expenses  shall 
be  paid  out  of  this  fund,  is  the  imperative  language  of  the  Constitution, 
and  in  the  same  Article  that  provides  for  the  salary  of  the  Relator. 
And  judicial  expenses  are  essential  and  inevitable,  without  which  there 
can  be  no  courts.  The  constitutional  mandate  being,  that  they  must 
be  paid,  and  paid  out  of  a  particular  fund,  was  sufficient,  without  a 
designation  or  estimation  of  such  expenses,  which,  if  not  impossible, 
would  have  been  out  of  place  in  the  organic  law.  But  when,  under  laws 
framed  in  furtherance  of  the  mandates  of  that  instrument,  or  by  the 
exercise  of  the  required  authority,  those  expenses  were  fixed  and  deter- 
mined a^  d^hts  of  the  State,  such  determination  was  equally  as  effec- 
tive, as  if  they  had  been  specified  in  the  Constitution  itself.  They 
were  and  are  the  judicial  expenses  that  that  instrument  contemplated, 
and  ordered  to  be  equally  paid,  and  paid  out  of  the  same  fund  with 
Relator.  As  to  these  payments  and  to  whom  they  must  be  made,  the 
Constitution  does  not  discriminate,  nor  can  we  do  so.  If  the  special 
fund  proves  insufficient  to  pay  all,  it  is  a  misfortune,  and  a  misfortune 
in  which  all  interested  therein  must  share  alike.  Just  as  in  case  the 
general  fund  should  be  inadequate  to  pay  the  salaries  of  officers  whose 
salaries  are  fixed  by  the  Constitution,  the  officers  entitled  thereto  must 
ex  necessitate  submit  to  a  proportionate  reduction. 

Rehearing  refused. 

Justices  Poch^  and  Fenner  adhere  to  their  dissenting  opinions. 


No.  8360. 
John  A.  Bajourix  vs.  Daxiel  S.  Rahelli. 

A  Judgment  prerlonsly  rendered,  In  exeoatlon  of  which  a  JUri  faciat  hM  iwued,  oumot  be 
afterwards  set  aside  by  an  «x  parte  order  with  a  hearing,  or  notiee  to  the  party  fn  interest. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
ffoustan,  J. 


B,  B,  Forman,  for  Plaintiff  and  Appellant: 

1.   A.  Judge  in  one  division  of  CiTlI  District  Oonrt  oaimot  ait  in  mother  divition.    Conatitn- 
tion,  Art  30. 


1 


r 
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SL  A  flnal  mtmty  jodgmeiit  oaanot  be  aannlled  And  a  /Uri  /mmw  qoMhed  and  setxnre  reloMed 
by  an  «»  ^«rfr  order,  without  notice  or  citntion. 

A,  CMd^waiiey  for  Defendant  and  Appellee: 

After  en  order  eteying  inooeedinge  etceinst  person  and  property  of  one  applying  for  reepite,  a 
eoit  pending  in  aaoClier  oonrt  cannot  be  proeeeded  with,  but  ahoold  be  camnlated  with 
the  reepite  praeeedings.    9  Martin  K.  8. 163. 

▲  eonrt  iabonnd,  ecjMWtt,  to  qoaah  an  execution  iesned  on  Judgment  ao  illegally  obtained. 
Acts  1870,  Ko.  M. 

•  

The  opinion  of  the  Court  was  delivered  by 

PochA,  J.    The  facts  of  this  controversy  are  as  follows : 

On  September  25th,  1880,  plaintiff  filed  a  sait  for  debt  against  the 
defendant,  and  the  suit  was  allotted  to  Division  B.  of  the  Civil  District 
Court. 

On  November  26th,  1880,  defendant  filed  his  application  for  a  respite, 
and  an  order  suspending  proceedings  against  him  was  issued  on  the 
same  day  from  Division  E.,  to  which  those  proceedings  had  been 
allotted. 

On  Decembers,  1880,  defendant  moved,  in  Division  B.,  that  plain- 
tiff^B  suit  be  cumulated  with  the  proceedings  for  respite  in  Division  E., 
and  his  motion  was  overruled. 

On  February  15, 1881,  judgment  was  rendered  in  Division  B.  against 
defendant,  who  had  filed  in  that  court,  on  November  15,  1880,  an 
answer  and  a  plea  in  reconvention,  and  on  May  H,  1881,  execution 
issued  on  said  judgment.  « 

On  May  20th,  1881,  a  judgment  was  rendered  by  Division  £.,  re- 
fusing a  respite  to  Ramelli,  but  ordering  a  cession  of  his  property  for 
the  benefit  of  his  creditors  ^  and  on  June  1,  1881,  a  provisional  syndic 
was  appointed  to  administer  his  estate. 

Now,  on  June  7th,  1881,  on  motion  of  the  provisional  syndic,  who 
recited  all  the  foregoing  facts  and  proceedings,  and  alleged  the  abso- 
lute nullity  of  the  judgment  against  Ramelli,  an  order  was  rendered  in 
Division  B.,  in  the  absence  of  the  Judge  thereof,  by  the  Judge  of 
Division  £.,  quashing  the  writ  of  ^  /a.  issued  on  May  11, 1881,  and 
setting  aside  all  seizures  made  thereunder. 

The  present  appeal  was  taken  from  that  order,  which  is  alleged  to 
be  illegal,  null  and  void,  because  it  was  granted  ex  partej  without 
notice  to  Baijourin,  and  by  an  incompetent  Judge. 

Under  the  view  which  we  take  of  the  proceeding,  we  shall  treat  the 
order  or  decree  as  though  it  had  been  rendered  by  the  Judge  of  Division 
B.  himself,  and  even  with  that  concession,  we  cannot  escape  the  con- 
clusion that  such  an  order,  which  is  equivalent  to  a  decree  setting 
aside  a  judgment  previously  rendered  by  the  Court,  could  not  be  made 
exjp<irte,  without  notice  on,  or  hearing  of  the  party  in  interest. 
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Act  SG  of  1870,  oil  which  api>eUee  relieB,  does  not  bear  biin  out,  and 
has  DO  application  to  such  a  proceeding. 

That  Act  was  intended  to  prevent  a  conflict  of  jumdiction  between 
the  several  courts  of  this  State,  and  to  that  end  it  prohibited  a  Judge 
from  issuing  any  order,  writ  or  decree  which  would,  in  any  mauner, 
interfere  with,  or  interrupt  proceedings  in  a  cause  pending  in  another 
court,  and  it  required  the  Judge,  in  such  cases,  to  revoke,  either  at 
chambers  or  in  open  court,  any  such  order  or  decree  ^Jms  illegally 
rendered. 

We  see  nothing  in  the  Act  to  justify  or  waiTant  any  Judge  to  annul 
or  set  aside,  ex  parte,  h  judgment  previously  rendered  by  him  contra- 
dictonly  between  tlie  parties,  under  the  ciroumstances  of  this  casiu 
The  authorities  quoted  by  appellee  turn  upon  cases  in  wliich  an  appeal 
was  taken  from  judgments  rendered  under  similar  cireumstanceB ;  but 
in  this  case  no  appeal  was  taken  from  the  judgment  complained  of,  the 
attempt  being  made  to  avoid  its  effect  by  means  of  an  ex  parte  order, 
in  a  proceeding  absolutely  irregular,  unwarranted  by  law,  and  th^refow 
null  and  void     1  M.  193 ;  3  M.  39 ;  2  N.  S.  163. 

It  is,  therefore,  ordered,  that  the  deci^ee  of  June  7th,  18dl,  qua^blBg 
the  wiit  of  Jieri  facias  issued  in  this  case  be  annulled,  avoided  and  re- 
versed, and  that  the  parties  be  restored  to  the  position  which  they 
occupied  previous  to  the  issuance  of  said  order,  at  the  coats  of  appellee. 


No.  8333. 
Joseph  Weise  vs.  C.  V.  Thibaut,  Sheriff,  etc. 

The  title  of  Act  No.  88  of  1880,  conforms  to  Art.  29  of  the  Conatittt- 
tion }  does  not  embrace  more  than  one  object,  and  expresses  that  object 
sufficiently. 

The  rice-flume  tax  authorized  by  Section  6  of  Act  No.  88,  bebg  a 
parish  tax,  conforms  to  the  requirements  of  equality  and  uniformity, 
under  Constitutional  Article  203,  being  equal  and  uniform  as  botweea 
all  persons  of  the  class  subject  to  the  tax  and  within  the  liniita  of  the 
authority  imposing  it.    29  A.  283  j  26  A.  493  j  27  A.  396. 

Judgment  affirmed. 

APPEAL  from  the  Eighth  Justice's  Court,  Parish  of  Plaquembet 
Barry,  J. 


U.  Howard  McCaleb,  George  J.  Denis,  for  Plaintiff  and  Appellant 
B,  T,  Beauregard,  District  Attorney,  T.  A.  Flanagan,  for  Defendant 
and  Appellee. 

The  opinion  of  the  Court  was  delivered  by  Fbnkbr^  J. 
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Hanball  et  al«  vs  Pearae  et  aL 


No.  8523. 
Eliza  E.  Marshall  et  al.  va.  Sarah  H.  Pearce  et  al. 

IThen  a  trill  aaya :  I  f^ve  and  bc>qaeath  to  my  wife  property,  to  have  and  to  hold  daring  her 

nacnral  life ;  qftef  her  death,  I  give  and  bequeath  the  same  property  to  my  gra&dM>n,  it  ia 

Toid  aa  a  prohibited  aubatitiitioa. 
Tbe  first  beqaeat  oouatitates  an  imper/eet  ownerthip  for  life,  and  not  an  usafract. 
The  ieoond  bequest,  by  ita  terms,  takes  effect  only  after  the  death  of  the  first  legatee. 
The  charge  oo  the  flrat  legatee  "  to  preaerre  and  return  "  need  not  be  AKpteaa,  and  here  it  is 

neesssarlly  implied. 
This  case  is  distingoisbed  from  31  A.  456.  and  similar  oases.     Boy  vs.  Latiolas,  5  A.  550, 

orerrnled. 


A 


PPEALfrom  the  TwelftJi  Judicial  District  Court,  Parish  of  Rapides. 
BarhiUf  J. 


E,  J,  Bowman,  for  Plaintiffs  and  Appellees : 

Th«  will  oontains  a  aubstitaUon,  fbr  the  following  reasons : 

1.    Becaose  it  is  drawn  in  the  exact  language  of  the  entail  of  tbe  common  law  and  the  substl- 

todona  limited  by  the  ordinance  of  1747,  and  prohibited  by  the  Code  Napoleon,  Kent,  Tol. 

4.  pagea  St  and  81,  and  what  waa  an  entail  or  snbstitatton  then,  mnst  be  one  now. 
t   Becaoae  the  devifie  of  the  movables  is  not  indaded  is  the  devise  to  Joshua  Pearce,  bnt  is 

to  Mra.  Pearoe  in  abaolate  ownership ;  bnt  they  are  devised  to  Mrs.  Pearce  by  the  aame 

clanse  by  whieh  the  land  is  devised,  and  inseparable  from  it,  and  if  the  movables  are  in 

sbsolnte  ownership,  the  land  mast  be. 

3.  The  land  being  devised  in  abaolate  ownerahip  to  Mrs.  Pearce  daring  her  life,  no  title  will 
vest  in  Joshoa  Pearce  until  her  death,  and  upon  the  oontingeney  of  hia  surviving  her,  and 
is  therefore  a  sabatitution.  ' 

4.  If  the  will  should  be  held  valid,  its  dispositions  are  beyond  the  disposable  portion. 

J.  G.  White,  W,  F,  Btackman  and  James  Andrews,  Jr.,  for  Defendants 
aud  Appellants : 

It  iji  nei  a  substitution  to  give  a  life  estate  or  osufhict  to  one  and  the  naked  property  to 
snotlMr  that  is  in  existence,  at  the  time  the  donation  is  made,  and  who  is  capable  of 
inheriting.  Arte.  Civil  Code,  19S9,  193S;  Boblnson  Beports,  115;  3  An.  49» ;  5  An.  55ii ; 
10  An.  as ;  31  Aa.  456. 

A  donation  morfif  eatuta,  for  more  than  the  disposable  portion,  is  not  null,  but  reducible  to 
that  quantum.    Civil  Code,  150*2. 

The  diapoaable  portion,  where  the  disposer  leaves  three  or  a  greater  nnuber  of  ehildren,  ia  one> 
third.    Ci^il  Code.  1493. 

To  determine  the  redaction  to  which  donations  are  liable,  to  the  value  of  the  property  at  the 
time  of  the  death  of  the  testator,  mast  be  added  flctitionsly  the  value  of  the  property  dis- 
posed of  either  inter  vivoe  or  mftrtie  eauea,  flrom  this  the  debts  of  the  estate  moat  be 
dedneted,  and  the  disposable  qnantam  is  caloolated  on  the  balance.  Civil  Code,  Art  1605. 

If  the  disposition  of  an  asufroct  or  annuity,  the  value  of  which  exceeds  the  diapoaable  por- 
tion, the  forced  heirs  can  either  execute  the  disposition  or  abandon  to  the  donee  the  own- 
ership of  such  portion  of  the  estate  as  the  donee  had  a  right  to  dispose  of  Civil  Code, 
Art.  I4f». 


The  opinion  of  the  Court  was  delivered  by 

Fehner,  J.  This  is  a  suit  by  two  of  the  children  and  forced  heirsy 
to  annul  the  following  will  of  Joshua  Pearce,  as  containing  a  prohibited 
•nbstitation : 
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"  Firtt,  I  give  and  bequeath  onto  my  beloved  wife,  Sarab  H.  Pearce, 
the  upper  port  of  my  plantation  upon  which  I  reside,  situated  on  Bayoa 
Boeuf,  in  the  Parish  of  Rapides^  containing  one  hundred  acres,  four  acreH 
front  and  twenty-five  acres  deep,  ninning  parallel  with  the  plantation 
of  W.  J.  S.  Johnson,  together  with  all*  the  improvements  and  movables 
thereoHf  to  have  and  to  hold  during  her  natural  life/' 

**Iiem.  After  her  death,  I  give  and  bequeath  unto  my  grandson, 
Joshua  Pearce,  son  of  William  and  Martha  Pearce,  the  above  described 
land  and  improyements.^' 

The  simplest  test  of  the  substitution  prohibited  by  our  law,  is  that  it 
vests  the  property  in  one  person,  at  the  death  of  the  donor,  (in  case  of 
testaments)  and,  at  the  death  of  such  person,  vests  the  same  property 
in  another  person,  who  takes  the  same  directly  from  the  testator,  but 
by  a  title  which  only  springs  into  existence  on  the  death  of  the  first 
donee.  Such  a  disposition  destroys  the  power  of  alienation  of  the 
property  by  the  first  donee,  because  he  is  bound  to  hold  it  until  his 
death,  in  order  that  the  person  then  called  to  the  title  may  take  it.  At 
the  same  time,  no  power  of  alienation  exists  in  the  second  donee  during 
the  life  of  the  first,  because  his  title  only  comes  into  being  at  the  death 
of  the  latter. 

-^The  practical  mischiefs,  which  the  prohibition  is  intended  to  prevent, 
are :  that  such  dispositions  place  property  out  of  commerce ;  and  that 
they  are  a  cause  of  deterioration  of  property  and  preventive  of  ita 
improvement,  because  the  possessors,  conscious  that  they  can  neither 
profit  by  improvements,  nor  transmit  them  to  their  heirs  or  chosen  suc- 
cessors, are  naturally  tempted  to  get  the  most  out  of  the  property  with 
the  least  expense  upon  it.  Other  mischiefs  are  mentioned  by  Marcade, 
3  vol.  p.  806. 

It  is  obvious  that  the  disposition  of  the  will  now  under  consideration 
falls  within  the  prohibition  under  the  above  test,  and  entails  the  very 
mischiefs  above  mentioned,  unless,  under  some  possible  interpretation 
of  the  language  thereof,  it  can  be  held  to  import  an  immediate  bequest 
of  the  naked  ownership  of  the  property  to  Joshua  Pearce,  the  grandson, 
subject  to  a  mere  usufruct  in  the  widow  during' her  life,  which  would 
bring  it  under  the  jurisdiction  of  €.  C.  1522. 

We  think  that  under  the  Code  Napoleon,  there  is  no  room  for  doubt 
that  the  provision  in  favor  of  Mrs.  Pearce  would  be  considered  a  mere 
usufruct.  That  Code  recognizes  but  one  kind  of  ownership,  defined  to 
be  **  the  right  of  eigoying  and  disposing  of  the  things  in  the  most 
absolute  manner.^'    C.  N.  544. 

The  authors  agree  that  this  definition  includes,  as  one  of  the  essential 
characteristics  of  ownership,  that  it  should  be,  actually  or  potentially, 
perpetual.    Thus,  Demolombe  says :    ^^  Le  droit  de  propriety  est  per- 
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petuel;  et  nous  avous  cite  plus  haut  un  consider  ant  d^un  arrSt  de  la 
eour  de  cassation,  qui  declare  quHl  ne  saurait  Stre  horn6  par  le  temps 

*  *  *  D^ou  il  faut  conclure  qu^une  concession  a  terme  ne  saurait  etre 
translative  de  proprieti,''^    1  Deinolombe,  distinc.  des  biens,  No.  546. 

Hence,  it  is  held  that  sale  or  other  concession  of  property,  for  life,  or 
for  a  term,  not  being  translative  of  property,  conveys  merely  an  usufruct. 
14  Merlin  R^p.  ^'  Usufruit,^'  p.  362 ;  1  Demolombe,  distinc.  des  biens,  No. 
500. 

Our  Code,  however,  treats  of  ownership  in  a  different  manner.  It 
divides  it  into  perfect  and  imperfect  ownership.  The  perfect  ownership 
is  perpetual.  '^  On  the  contrary,  ownership  is  imperiect,  when  it  is  to 
terminate  at  a  certain  tims  or  on  a  condition.'^    C.  C.  490. 

Thus,  the  Code  distinctly  recognizes  the  right  of  ownersliip  for  a 
term ;  and  though  this  ownership  be  imperfect,  and  though  the  rights 
derived  therefrom  be  subject  to  certain  restrictions  not  attached  to 
perfect  ownership,  it  is  nevertheless  a  distinct  right  of  property  in  the 
thing  so  held.  It  is,  therefore,  entirely  distinct  from  an  usufruct,  which 
is  defined  to  be  ''  the  right  of  enjoying  a  thing,  the  property  of  which  is 
vested  in  anotJ^erJ*    C.  C.  533. 

Imperfect  ownership  is  exclusive  of  any  co-existing  ownership  of  the 
same  subject,  in  another,  during  the  term  of  its  own  duration.  This  is 
of  the  essence  of  ownership,  whether  perfect  or  imperfect.    C.  C.  494. 

The  argument,  therefore,  that  a  concession  for  life  or  for  a  term, 
must  be  an  usufruct,  because  it  cannot  be  an  ownership,  though  valid 
under  the  French  law,  has  no  force  under  ours.  It  is,  as  we  have 
shown,  entirely  competent  to  convey  an  ownership  for  life. 

We  are  then  brought  face  to  fyyce  with  the  question :  What  is  the 
effect  of  the  disposition  of  this  will  in  favor  of  Mrs.  Pearce  f  Does  it 
confer  an  ownership  for  life  f    Or  does  it  confer  an  usufruct  f 

The  terms  are,  ^'  I  give  and  bequeath  unto  my  beloved  wife,"  what  f 
The  usufruct  of  property!  No,  the  property.  For  what  purpose?  **To 
be  used,  enjoyed  and  occupied  by  her,  during  her  natural  life,"  as  in 
the  case  of  the  Succession  of  Law,  31  A.  456  !  No,  ^'  to  luive  a/K2  to  hold 
during  lier  natural  life,"  the  technical  habendum  ao  tenendum,  which 
conveyancers  liave  used  immemorially  as  significant  of  the  grant  of 
property.  If  these  are  not  terms  conveying  an  imperfect  ownership  for 
life,  what  terms  would  do  so  ? 

Unless  we  should  hold  that  every  disposition  by  which  a  person 
gives,  or  sells,  or  otherwise  conveys,  prox>erty  to  another  for  life  or  for 
a  term,  is  a  constitution  of  an  usufruct,  we  see  not  how  such  interpreta- 
tion can  be  placed  on  this  will.  Yet  such  if  method  of  construction 
would  negative  the  existence  of  that  kind  pf  impeifect  ownership 
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wliicli  is  to  "  terminate  at  a  certain  time,''  and  tints  to  render  part  of 
C.^C.  490,  nugatory. 

We  find  no  words  in  the  \rill  snggestive,  in  any  degi'ee,  of  the  consti- 
tution of  the  usufruct,  and,  still  less  do  we  find  any  capable  of  conferring 
any  right  whatever  upon  the  grandson,  prior  to  the  death  of  Mrs, 
Pearce. 

Where  should  we  find  authority  to  impose  upon  Mrs.  Pearce  the  obli- 
gations of  an  usufructuary  f  How  should  we  require  her  to  give  security, 
(C.  C.  5589)  to  make  necessary  repairs,  (571)  to  keep  up  roads,  bridges, 
ditches,  levees,  etc.  (578)  t  How  should  we  be  authorized  to  decree  the 
absolute  extinction  of  her  right,  prior  to  the  expiration  of  the  term  fixed 
by  the  donor,  on  the  ground  of  the  abuse  of  her  enjoyment  of  the 
prox>erty,  (C.  C.  021)  t  And  whence  would  the  grandson  derive  the 
right  to  claim  the  performance  of  such  obligations,  when,  under  the 
express  terras  of  the  will,  the  property  is  only  given  and  bequeathed  to 
him,  "  after  her  death  ^  " 

Evidently,  there  is  no  language  in  the  will,  expressly  or  impliedly, 
imposing  such  obligations  on  Mrs.  Pearce,  or  conferring  such  rights  on 
the  grandson. 

We  do  not  believe  such  was  the  intention  of  the  testator.  We 
believe  lie  intended  his  wife  should  hold  this  property,  in  imperfect 
ownership,  free  from  interference  by  anybody,  during  her  life.  It  is 
well  settled  that  the  **  charge  to  preserve  and  return,"  need  not  be 
express.    It  may  be  implied,  and  it  is  implied  here. 

We  have  carefully  compared  the  disposition  of  this  will,  in  this 
respect,  with  those  held  void  as  substitutions  in  the  following  cases, 
without  being  able  to  discover  any  distinction,  in  principle,  between 
them.  Provost  vs.  Provost,  13  A.  574;  Wailes  vs.  Daniel,  14  A.  578: 
Anderson  vs.  Pike,  29  A.  120. 

We  find  analagous  decisions  of  the  French  Court  of  Cassation,  holding 

void  a  disposition  by  which  a  testator  bequeathed  an  immovable  to  one, 

with  provision  that,  at  his  death,  it  should  pass  to  another ;   and 

holding  void  another  bequeathing  to  one  with  provision  that,  at  hij» 

death,  the  property  shall  belong  to  another  designated  person.  Journal 

!  du  Palais,  1851,  vol.  2,  p.  478 ;  lb.  1850,  vol.  1,  p.  454. 

\  In  all  these  cases,  the  charge  to  "  preserve  and  return,"  was  implied. 

[  The  case  of  Sucxsession  of  Law,  31  A.  456,  rests  entirely  upon  the  use 

of  the  words  qualifying  the  first  bequest,  **  to  be  used  and  enjoyed  and 
occupied  by  him  during  his  natural  life,"  which  the  Court  held  to  be^ 
in  themselves,  clearly  significant  and  descriptive  of  an  usufruct ;  and. 
from  this  fact,  the  Court  tnot  without  difficulty)  deduced  the  inference 
that,  by  the  phrase,  *•  at  his  death  to  go  to  "  others  named,  the  testator 
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reallj  meant  to  make  these  last  immediate  legatees  of  his  ei»tate, 
sabject  to  the  life  asoiract  of  the  hasband. 

There  are  no  similar  words  in  this  testament  to  support  such  a 
construction  of  either  estate. 

Like  considerations  controlled  the  decision  of  the  following  cases, 
viz :  Succession  of  Ducloslauge,  4  Rob.  409,  where  the  donation  to  the 
first  legatee  was  ^^  pour  enjouir  sa  vie  durant; ;"  Succession  of  Barker, 
10  A.  28,  where  the  legacy  was  of  the  rent  of  a  house  to  one  during  life, 
and  of  the  house  to  another  at  the  death  of  the  first ;  Fisk  vs.  Fisk,  3 
A.  494^  where  the  bequest  was  to  A ''  for  his  sole  use  and  benefit  during 
his  natural  life,"  and  at  his  death  to  others. 

The  case  of  Roy  vs.  Latiolas,  5  A.  552,  is  the  only  one  in  which  a 
bequest  for  life,  without  words  expressly  tending  to  qualify  it  as  an 
asuiruot,  was  held  to  import  such.  That  decision  was  rendered  at 
Opelousas,  when  but  three  Judges  were  in  their  seats.  Chief  Justice 
Eustis  being  absent.  Judge  Preston  was  the  organ  of  the  Court.  Judge 
Slidell,  in  assenting,  expressly  referred  to  the  *^  limited  means  he  had 
had  of  examining  the  subject. '^    Judge  Rost  dissented. 

Its  authority  is  of  the  weakest  kind.  The  opinion  rests  upon  the 
grossly  unscientific  proposition  that  ''  there  is  no  substantial  difference 
between  a  life  estate  and  an  usufruct  for  life ;  the  rights  and  duties  of 
the  parties  are  the  same  in  each  case.^  Judge  Rost  rightly  said:  ^'  An 
estate  for  life  is  not  an  usufruct."  Obviously,  there  is  not  only  a  sub- 
stantial difference  between  an  estate  for  life,  or  an  imperfect  ownership 
for  life,  and  an  usufruct,  but  they  are  absolutely  inconsistent  with,  and 
contradictory  of,  each  other ;  and  the  rights  and  duties  of  the  parties 
are  entirely  dissimilar,  as  we  have  already  shown. 

We  cannot  follow  this  decision.  It  renders  the  decisions  quoted 
above,  simply  absurd.  For  of  what  use  or  moment  would  it  have  been 
to*  disease  the  effect  of  the  qualifying  words  in  those  several  cases,  if 
the  mere  fiitct  that  the  bequest  was  for  life,  was  sufficent  to  stamp  it  as 
an  usufruct,  and  thereby  to  sustain  the  will  Y 

With  great  respect  for  the  ability  usually  displayed  by  the  Judges 
who  participated  in  that  decision,  we  are  compelled  to  say  that  the 
proposition  on  which  it  rests  is  so  preposterously  untenable,  that  we 
can  only  characterize  it  as  an  example  of  Homeric  nodding.  With  all 
possible  desire  to  effectuate  testameqtary  dispositions,  and  to  impress 
upon  them  a  lawful,  rather  than  an  unlawful  meaning,  the  language 
of  this  will  and  the  collocation  of  the  two  bequests  in  separate  and 
independent  items,  leave  no  possible  doubt  that  the  intention  of  the 
testator,  clearly  and  unambiguously  expressed,  was,  first,  to  give  to  his 
wife  the  ownership  of  this  property  during  her  life ;  and  second,  after 
her  death  to  give  it  to  his  grandson. 
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This  iuiplies,  necesaarily,  the  charge  to  preserve  and  return ;  and 
under  the  impei'ative  mandate  of  C.  C.  15120,  the  disposition  must  be 
declared  null. 

Judgment  affirmed,  at  appellant's  cost.    . 


Dissenting  Opinion. 

Bermudez,  C.  J.  Guided  by  the  light  of  the  jurisprudence  of  this 
State,  I  fail  to  see  that  the  will  of  Joshua  Pearce  contains  any  prohibited 
substitution. 

To  my  mind,  it  is  apparent  that,  when  he  bequeathed  to  his  wife  his 
plantation  and  movable  effects,  '*  to  have  avid  to  hold  during  her  natural 
life,"  he  merely  intended  to  give  her  the  usufruct  of  that  property,  and 
that  when  he  bequeathed  to  his  grandson,  Josliua  Pearce,  Jr»^  the  same 
things,  at  tJte  death  of  his  wife,  he  meant  to  give  him  the  naked  owner* 
ship  first,  and  the  absolute  ownership  next,  at  the  demise  of  his 
widow. 

In  the  interpretation  of  last  wills,  the  intention  of  the  teetator  must 
first  be  ascertained,  and  testamentary  dispositions  have  to  be  under- 
stood in  the  sense  in  which  they  can  have  effect,  rather  than  that  in 
which  they  can  have  none. 

In  construing  a  will,  it  has  been  said  that  the  intention  of  the  teatatoi 
is  the  polar  star  by  which  the  Court  should  be  guided,  and  it  is  the  duty 
of  those  who  have  to  expound  it,  if  they  can,  ex  fumo  dare  Imeem^  In 
other  words,  the  first  thing  to  be  done  is  to  ascertain  what  was  the 
intention  a£  the  time  of  making  the  will,  and  then  to  carry  out  that 
intention,  find  out  quod  voluit  by  interpreting  qwd  dimi. 

Not  only  are  these  fixed  and  established  rules  by  which  Courts  will 
be  guided,  but  there  are  certain  technical  expressions  of  which  the 
legal  interpretation  is  difllsrent  from  that  which  in  ordinary  language 
would  be  attributed  to  them,  and  consequently  in  a  will,  in  which  such 
expi-essions  may  occur,  may,  in  some  cases,  b^  made  to  operate  in  a 
manner  different  from  that  which  may,  apparently,  by  close  and  sharp 
analysis  and  criticism,  be  claimed  to  have  been  intended  by  the  testator, 
the  duty  of  the  Court  being  to  give  effect  to  all  the  words  of  the  will, 
and  to  construe  technical  words  in  their  proper  sense,  when  they  can 
consistently  be  so  understood,  to  carry  out  a  legitimate  intention,  par- 
ticularly where  the  technical  words  have  a  popular  sense  to  the  same 
effect.  In  testamenMs  plenwita  voluwtatee  teatanUwn  interpretantnr,  D, 
50,  17, 12;  7  L.  290;  8  L.  43;  2  A.  581 ;  7  X.  127;  7  R.  481. 

Where  a  testamentary  disposition  is  susceptible  of  two  interpretations! 
one  which  will  destroy  it,  and  another  which  will  execute  it,  the  latter 
should  unhesitatingly  be  preferred  .and  carried  out.    Melius  valeat  quam 


r 


NEW  ORLEANS,  APRIL,  1882.  563 

Marshall  et  al.  ts.  Pearoe  et  al. 

pereat^  for  the  obvious  reason  that  it  must  be  presumed  that  the  testator 
intended  to  do  that  which  was  legal,  rather  than  that  which  was  pro- 
hibited. 7  U.  S.  416 ;  4  L.  504 ;  4  R.  409 ;  8  A.  113;  ToalUer  5,  No. 
44;  Daranton  8,  No.  5162 ;  3  Marcade,  418,  428 ;  Merlin,  Yo.  Sab.  Fid. 
Sec.  8,  No.  7. 

The  law  of  this  State  expressly  permits  dispositions  inter  vivas  and 
mortis  eausa-f  by  which  the  usufruct  is  given  to  one  and  the  naked  own- 
ership to  another.    R.  C.  C.  1712,  1713,  1522. 

It  is  striking  that  there  exists,  nowhere,  any  authoritative  definition 
of  a  prohibited  substitution,  none  is  found,  either  in  the  Na{>ol^on  or 
our  own  Code,  in  the  French,  or  our  jurisprudence. 

It  may,  however,  well  be  stated  to  be  a  disposition  by  which  a 
testator  intends  to  bequeath  the  fuU  ownership  of  a  thing  to  one  person, 
cliarged  to  preserve  and  to  return  it,  at  his  death,  to  a  third  person 
who,  tJien  anly,  inherits  the  same.  In  other  words,  it  is  a  disposition  by 
which,  after  giving  absolutely  a  thing,  the  testator  arrogates  to  him- 
self, as  though  he  had  not  divested  himself  of  title  to  it,  the  right  of 
settling  th6  succession  of  his  legatee,  by  giving  again  the  same  thing 
to  another  legatee  who  is  to  own  it,  at  the  death  of  the  first  legatee. 

The  thing  intended  to  be  received  by  the  second  legatee  must  be  the 
same  thing  that  was  designed  to  be  bequeathed  to  the  first  legatee,  with 
all  the  rights  which  the  first  legatee  had  received,  and  which  the 
testator  i>osses8ed,  at  his  death,  to  that  thing. 

The  testator,  in  this  case,  has  not  bequeathed  the  /kdl  ownership  of 
the  land  and  movables  to  his  wife.     The  very  qualification  of  the 
length  of  h^r  tenure  repels  the  proposition,  for  it  is  of  the  essence  of 
the  right  of  ownership  that  it  he  perpetual, 
•  A  true  and  crucial  test,  to  be  applied  in  such  inquiry,  is : 

Whether,  or  not,  the  first  legatee,  gravatus,  who  takes  immediately 
from  the  testator,  would,  by  the  predecease  of  the  second  legat-ee,  who 
takes  mediately  from  the  testator,  through  the  first  legatee,  acquire  an 
absolute,  indefeasible  title  to  the  thing  bequeathed  ;  in  other  words, 
whether,  or  not,  by  the  death  of  the  second  legatee,  before  the  first 
legatee,  (both  surviving  the  testator)  the  first  would  remain  such  owner 
of  the  thing  as  the  testator  himself  was  in  his  lifetime.  « 

Where  the  answer  is  in  the  affirmative,  there  exists  a  su)>stitution  ; 
where  it  is  in  the  negative,  there  exists  none. 

Now,  in  this  instance,  would  Mrs.  Pearce,  by  the  death  of  Joshua 
Pearce,  Jr.,  before  her,  become  the  absolute  owner  of  the  plantation 
and  movables  f  Evidently  not.  The  conclusion  irresistibly  is,  that 
there  exists,  therefore,  no  prohibited  substitution,  and  that  the  will  is 
perfectly  valid. 
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The  assumption  that  he  gave  the  imperfect  ownership  is  likewise  fatml. 
That  sort  of  ownership  being  recognized^  as  it  appears  to  be,  it  follows, 
that  it  can  be  acquired  and,  therefore,  transferred,  as  there  is  imposed 
no  limitation  touching  the  cases  in  which  it  can  be  conveyed,  and  can 
thus  accrue.  If  this  can  be  done,  to  take  eflPect'  during  life,  there  is  no 
perceptible  reason  why  it  should  not  also  occur,  to  take  efltect  after 
life.  I  fail  to  perceive  that  the  law  concerning  undefined,  prohibited 
substitutions,  extends  to  such  cases.  The  law  prohibits  certain  sab- 
stitutions,  not  all,  for  reasons  of  public  policy,  which  are  well  known 
and  need  not  be  enumerated,  not  one  of  which  appears  to  exist  in  the 
present  instance. 

At  the  death  of  Joshua  Pearee,  it  could  not  be  difficult  for  the  State 
assessor  and  tax  collector  to  ascertain,  at, first  sight,  that  Mrs.  Pearoe 
was  the  usufructuary,  and  Joshua  Pearee,  Jr.,  the  naked  owner  of  the 
property  bequeathed.  The  first  could  lose  nothing  on  account  of  un- 
certainty in  the  ownership  of  tl^e  thin^  given  by  the  testator. 

To  say  that  the  will  of  Law  and  that  of  Pearee  are  dissimilar,  be- 
cause the  former  is  expressive  of  the  right  of  use  and  enjoyment  by 
the  legatee,  while  the  latter  is  reticent  on  the  subject,  is  to  gratuitously 
negative  the  undeniable  proposition,  that  legacies  are  essentially  and 
invariably  excluded  from  those  privileges,  unless  when  distinctly  an- 
nounced.   The  right  t-o  use  and  enjoy  are  clearly  implied  in  thift  case. 

A  legacy  of  property  to  have  and  hold  the  same  during  life,  is  a  t^e 
estate  at  common  law,  equivalent  to  an  usufruct  in  the  Roman,  or  civil 
law. 

There  does  not  exist  among  the  reported  cases  adjudicated  by  this 
Court,  any  instance  in  which  such  a  legacy  ever  was  construed  as  one 
of  ownership  of  any  kind,  and  was  consequently  annulled,  as  contain- 
ing a  prohibited  substitution.  Neither  have  I  been  able  to  find  a 
solitary  case  in  which  a  testamentary  disposition  was  avoided  on  that 
ground,  by  less  than  a  unanimous  court,  so  true  is  it,  that  this  should 
be  done  in  glaring  cases  only. 

I  think  that  the  will  of  the  deceased  can  legally  and  conscientiously 
be  saved  from  destruction  and  annihilation  by  the  provision  of  the 
Code,  iFhich  permits  the  giving  of  the  usufruct  to  oue,  and  the  naked 
ownership  to  another. 

The  objection  that  the  first  legatee  is  charged  to  preserve  and  return^ 
is  not  a  test,  for  that  is  clearly  the  duty,  the  obligation  of  the  usufruct- 
nary,  as  specially  declared  by  law.    R.  C.  C.  567,  594 ;  18  A.  285. 

As  was  well  said  by  Mr.  Justice  DeBlanc :  ^'Tbe  last  will  of  those 
who  depart  this  life  is  the  last  expression  of  their  love,  friendship  or 
gratitude,  and  where  it  violates  no  law,  that  will,  by  far  the  most 
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sacred  of  all  things,  shoald  be  as  respected  as  the  grave  of  the  dead.^ 
3()  A.  217.  ' 

Unless  this  Court  has  flagrantly  misunderstood  and  applied  the  law 
in  its  previous  a^judio^tions,  it  is  difiioult  to  perceive  how  the  will  of 
Joshua  Pearce  can  be  legally  destroyed  and  blotted  out  of  existence. 
31  A.456;  10A.28;  5A.552;  3A.494;  1R.115;  4R.  176,409;  12 
R.660;  13  A.  197;  7  A.  395. 

I,  therefore,  dissent  from  the  opinion  and  decree. 

Levy,  J.,  absent. 


No.  8391. 
People's  Bakk  op  New  Orleaks  vs.  T.  H.  Ballowe. 

Wliere  ao  li^anotioa  issaes  against  executory  process,  on  the  f^ond  of  extension  of  time  by 

the  plaintiff;  the  debtor's  evidence  must  be  positive  and  precise  to  show  such  laot.    It  will 

not  otherwise  be  entitled  to  weight,  particularly  when  contradicted  by  two  disinterested 

witnesses,  whose  testimony  was  even  superfluous  in  this  case. 
When  a  vendee  redeems  property  sold,  from  forfeiture  to  the  State,  by  jutying  the  taxes  due 

thereon,  he  cannot  set  up  against  this  unpaid  vendor  that  his  privilege  and  mortgage 

have  been  extinguished  by  the  forfeiture. 
The  privilege  was  dormant  and  revived.    The  debtor  oaanot  keep  both  the  property  and  the 

money. 
In  ease  of  appeal  from  the  dissolution  of  such  an  injunction,  damages  will  be  allowed  for  a 

frivolous  appeal. 

APPEAL  from  the  Twenty -fourth  Judicial  District  Court,  Parish  of 
Plaquemines.    LivaudaiSy  J. 


E,  Howard  McCalehj  for  PlaintiflF  and  Appellee : 

1.  Ii^unction  after  injunction  cannot  lawfully  issue  from  the  same  court,  arresting  execution 
upon  the  same,  or  even  on  different  gronnda--otheTwi8e  a  creditor  oould  be  perpetually 
bsOed  by  Us  debtor,  and  the  adminiatrallon  of  Jastioe  beoraoe  a  mooksfty  and  a  by- word. 
IS  A.  197-613. 

3.  The  defendant  arresting  the  execution  of  a  writ  of  seizure  and  sale,  on  the  ground  that 
time  had  b«en  given  him  for  paying  the  debt,  should  distinctly  aver  the  length  of  time,  or 
the  duration  of  the  delay  on  which  he  relies.  Vague  and  indeflnlte  allegations  axe  iasaffl* 
cient  to  support  an  iivtoaetioa.  The  facts  relied  upon  should  be  dearly  set  forth.  11  A. 
613;  4  A.  473;  7  A.  S90. 

3.  The  burden  of  proof  rests  upon  him  who  has  the  affirmative  of  any  issue.  Bi  inewanXnt 
prcbaHo^  qui  dteit,  non  qui  negat    H.  D  Evidence,  Tol.  Ill,  p.  495 ;  Lonque,  p.  S37. 

4.  Teatimony  of  witnesses,  taken  under  commission  in  a  previona  salt  between  the  same  par- 
tiea,  for  the  same  cause  of  action,  where  there  has  been  an  opportunity  for  crofs- 
examination,  are  adioissible  if  the  witnesses  are  absent  or  cannot  be  produced.  4  N.  8. 
449;  7  N.  S.  967,  283  ;  1  L.  390;  15  L.  43;  1  A.  391. 

5!    An  agreement  for  indulgence,  without  consideration,  is  a  meie  nudum  jnmCmh,  lBV«Ud 

aad  not  binding.    §  157,  Daniel  on  Kegotiable  Instmmento ;  Panons  on  BiUa  and  Notea, 

ToL  %  pp.  5d&-530. 
6.    The  laws  relating  to  the  forfeiture  of  property  for  non-payment  of  taxes  will  not  be  ex. 

tendied  so  as  to  assist  a  vendee  in  thwarting  his  vendor,  and  thereby  evading  the  payment 

of  the  price  of  property  which  he  admits  he  owes.    S7  A.  909. 
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7.  £veii  if  a  mortgage  be  extingaiahed  by  the  forfeiture  of  the  property  to  the  State*  becaoae 
of  the  noD-payment  of  taxes,  as  soon  as  the  mortgagor  redeems  aod  reacqaires  the  prop- 
erty, the  raortgflge  revives  aod  reattaches  to  it  in  his  hands.  R.  C.  C.  338S,  3304 ;  16  A.' 
325 ;  14  A.  587.  The  forfeitare  was  not  Irrevoc-able,  and  hence,  on  redemption,  the  mort- 
gagee's rights  upon  the  property  revive.    Pothier  I>e  L'Hypothdqne,  Chap.  Ill,  §  2. 

8.  A  ta^  title  acquired  by  a  mortgagor  enures  to  the  benefit  of  the  mortgagee.  Blackwell  on 
Tax  Titles,  No.  099,  and  cases  there  cited ;  30  An.  853. 

T,  An  Flanagan,  for  Defendant  and  Appellant: 

Depositions  taken  in  another  ease  which  was  never  at  issue,  cannot  be  used  in  a  sabaequent 
case,  even  between  the  same  parties,  and  partly  involving  the  same  issnes,  where  other 
counsel  is  employed,  who  had  no  opportnnity  to  cross  the  interrogatories  and  no  notice 
of  the  intention  to  use  them  by  a  rule  to  show  cause  wh^  they  should  not  be  used  in  the 
latter  case,  as  required  by  Aillole  439,  C.  P. 

Where  a  mortgagee  has  been  induced  to  expend  large  sums  of  mont<>y  on  the  property  mort- 
gaged, under  a  promise  of  extension,  or  further  time  to  pay,  made  at  the  maturity  of  the 
note,  the  mortgagor  is  estopped  from  foreclosing,  and  may  be  enjoined  until  Xke  expii»- 
tion  of  the  time  promised. 

Where  property  under  a  ccmventional  mortagage  has  been  forfeited  to  the  State  lor  back 
taxes,  under  Act  96,  1877,  and  the  time  for  redemption  expires  without  the  exercise  of 
that  right,  either  by  the  mortagor  or  mortgagee,  the  mortgage  is  extinguished  and  dead, 
and  a  subsequent  payment  of  the  taxes,  under  the  provisions  of  the  Constitution  of  1879, 
did  not  revive  the  mortgage  which,  once  dead,  is  always  dead. 


Tbe  Opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendant  appeals  fi'om  a  j  adgment  disBolviug 
an  injunction  taken  by  him  to  arrest,  for  a  second  time,  the  seizure 
and  sale  of  his  property,  ordered  to  pay  the  vendor's  notes  sued  on. 

In  his  first  injunction,  he  claimed  that  time  had  been  allowed  him  by 
the  plaintiff.  That  injunction  having  been  dissolved,  on  account  of 
the  insolvency  of  his.  surety,  he  procured  another  one,  based  on  the 
same  ground,  advancing  further,  that  the  privilege  and  mortgage 
claimed  had  ceased  to  exist,  owing  to  a  purchase  which  he  averred  he 
had  made  of  the  property,  irom  the  State,  by  redeeming  it  from  forfeit- 

« 

ure,  on  payment  of  taxes  due  on  it  by  him. 

The  plaintiff,  in  answer  to  the  appeal,  praysfor  ten  per  cent,  damages 
for  a  frivolous  appeal. 

The  defendant  has  failed  altogether  to  subst<antiate  the  averment  of 
extension  of  time  granted  him.  Ignoring  the  fact  that  he  swore  that 
the  notes  had  been  protested  when  they  were  not,  we  think  that  his 
testimony  is  exceedingly  unsatisfactory.  It  should  have  been  except 
tibnaUy  positive  and  precise.  It  is  entirely  deficient.  If  it  prove 
anything,  it  is  that  no  time  was  ever  granted  him. 
.  The  president  and  cashier  of  the  Bank,  whose  testimony  was  pro- 
duced contradictorily  with  the  defendant,  (whether  the  interrogatories 
"were  crossed  or  not  is  immaterial)  negative  the  indulgence  vaguely 
claimed  to  have  been  granted.     The  objection  of  the  defendant  to 
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that  testimony  is  insigniflcant.  As  he  had  failed  to  prove  the  alleged 
extension,  which  it  was  incumbent  upon  him  to  do,  this  evidence  was 
superfluous. 

The  first  ground  of  the  injunction  admits  an  actual  indebtedness,  as 
well  as  the  existence  of  the  security  guaranteeing  payment.  It  follows 
tliat  the  second  ground,  that  of  tlie  extinction  of  the  privilege  and 
mortgage  asserted  by  the  plaintiff,  is  inconsistent  and  so  cannot  coexist 
with  it.  It  is  not  such  as  could  be,  nor  was  it  even  averred  in  the 
alternative.    The  former  is  destructive  of  the  latter. 

Were  it  otherwise,  it  is  devoid  of  merit. 

A  mortgagor  is,  in  duty  and  in  honesty,  bound  to  pay  the  taxes  on 
the  property  encumbered  by  him  to  pay  his  debt.  Should  he  fail  to  do 
so,  and  the  property  thereby  be  forfeited  to  the  State,  his  redemption 
of  it,  in  discharging  the  taxes,  does  not  extinguish  the  mortgage  upon 
it.  The  mortgage,  which  was  only  dormant,  is  vivified  in  favor  of  the 
mortgagee.  Such  tortuous  movement,  disreputable  when  accomplished 
with  evil  intent,  cannot  be  tolerated  by  courts  of  justice,  as  it  would 
be  permitting  a  debtor  to  thwart  his  creditor  by  an  ill  practice.  It 
is  more  particularly  reprehensible  in  the  case  of  a  vendor  seeking 
payment  of  the  price  of  sale  legitimately  due  him. 

Never  has  law,  still  less  equity,  sanctioned  in  a  purchaser,  the 
keeping  to  himself  of  both  the  property  and  the  purchase  money.  He 
should  give  up  the  former,  or  pay  the  latter. 

In  such  cases  the  security  awakes  from  slumber;  it  does  not  rise 
from  the  dead.  Ifan  a  morte  aed  a  acnnno  resurgit  26  A.  718 ;  27  A.  209 ; 
16  A.  225 ;  14  A.  587 ;  90  A.  853 ;  R.  C.  C.  3282,  3304;  Pothier  Hyp.  ch. 
iii,  f  2 ;  Blackwell  on  Tax  Titles,  No.  399. 

The  defendant  has  clearly  abused  the  equitable  remedy  of  injunction. 

The  payment  of  the  first  note  at  two  years,  was  gratuitously  extended 
till  the  18th  of  December,  1880,  when  the  second  one,  that  at  three 
years  matured.  The  executory  proceedings  were  brought  on  March  7tih, 
1831.  Since  May  6th,  following,  by  two  groundless  ii^j unctions,  the 
writ  of  seizure  and  sale  has  been  chained,  the  defendant  remaining  in 
possession  and  the  plaintiff  kept  out  of  its  money,  It  is  time  that  the 
writ  l>e  let  loose. 

The  plaintiff  has  asked  damages  for  a  frivolous  appeal ;  we  think  the 
same  sliould  be  allowed. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  affirmed,  with  ten  per  cent,  damages  for  a  Mvolous  appeal. 
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Kennedy  vs.  Saccedsion  of  McCollam. 


No.  8461. 
S.  H.  Kennedy  vs.  Succession  of  A.  &  E.  McCollam. 

BervitndeH  may  be  proved  by  parol  when  they  are  bnsed  on  preteription,  but  not  oth&rm». 

though  parol  is  admissible  to  establish  the  character  of  an  alleged  title,  withoot  regard  to 

the  validity  or  effect  of  such  evidence. 
A  oontinaous  apparent  servitude  may  be  acquired  by  prescription  of  ten  years. 

APPEAL  from  the  Nineteenth  Judicial  District  Court,  Parish  of 
TeiTebonne.     Goode,  J. 


Tho8,  L,  Winder^  for  Plaintiff  and  Appellant : 

1.  Title  to  a  oontinitoas  and  ai^parent  servitade  cannot  be  proved  by  parol.  C.  C.  9440,  9^-^ : 
39  A.  839 ;  38  A.  678 ;  19  A.  213 ;  5  A.  133,  SM  ;  15  A.  Ml ;  3  IU>b.  459.  The  opposite  mle 
asserted  by  defendant  and  appellee  is  not  sustained  by  the  cases  from  19th  and  90th  and 
95th  Annuals.  They  are  all  to  be  restricted  to  agreements  relating  to  the  fact  and  mode 
of  use  and  eqjoyment,  as  showing  the  kind  of  possession,  whether  to  owner  or  in  the  rlf^t 
and  by  the  permission  of  another,  and  the  like. 

9.  Plaintiff's  bills  of  exception  (Transcript,  49  tl  teq,)  to  the  introduction  of  parol  to  prove 
title,  etc.,  should  be  sustained,  and  the  testimony  objected  to  should  be  excluded. 

3.  The  law  governing  the  acquisition  of  continuous  and  apparent  servitudes  by  prescription, 
is  that  of  thirty  yenrs,  without  a  title  or  good  fkith.  C.  C.  3504.  The  prescription  of  Um 
yesrs,  to  be  efllsctlve,  must  be  baaed  np^n  »  possesaion  in  good  faith  under  Just  title.  C 
C.  765.  The  law  of  the  Code  of  1808  w^ts  a  naked  possession  of  thirty  years,  and  there 
was  no  other  class  of  cases  or  kind  of  possession  embraced  within  its  provisious.  By  the 
enactment  of  Code  of  1895,  two  distinct  classes  of  cases  were  recognized,  those  resting  on 
title  and  good  ftdth  and  those  on  naked  possession  alone.  By  the  effect  of  Art.  3504,  Intn^ 
duced  as  a  new  Article  in  the  Code  of  1895  for  this  speotal  purpoae,  cases  reattng  upon 
naked  possession  were  taken  out  of  the  operation  of  Art.  765  and  consigned  to  the  tkirty 
years'  prescription  ;  all  other  cases,  viz.,  those  resting  on  title  and  good  faith,  were  left  to 
the  operation  of  Art  765,  in  which  the  prescription  was  changed  from  that  of  thirty  years 
to  ten. 

4.  Laws  in  pari  materia  must  be  constmed  together,  and  that  InteEpretation  will  be  preferred 
which  will  give  effect  to  aU  their  prorislons.  C  C.  17 ;  7  L.  R.  166 ;  17  L.  R.  407 ;  9  Rob. 
531  ;  19  U  H.  447 ;  13  A.  387  ;  14  A.  691 ;  5  A.  191  :  39  A.  598. 

5.  In  the  cases  cited  from  7th  L.  B.  55,  and  33  A.  797,  there  was  no  discussion  of  Arts.  765 
uid  3504  taken  together,  as  laws  in  pari  nuUeria,  either  by  ooonsel  or  the  Coazt.  To  sttoli 
cases  the  rules  otttare  decintf,  and  posterior  legislaiive  sanction  do  not  apply. 

Jno,  B,  Winder,  for  Defendants  and  Appellees : 

If  the  owner  of  an  estate  stand  by  and  see  another  expend  money  upon  an  adjoining  estate, 
the  latter  relying  upon  an  existent  right  of  easement  in  the  other  e^^tate,  and  do  not  intetr 
pose  to  prevent  the  work,  he  will  not  be  pei-mitted  to  interrupt  the  eiOoyment  of  such 
easement. 

It  is  a  rule  of  law,  that  when  a  statute  has  been  Interpreted  by  the  courts,  and  is  snbae* 
quently  re-enacted,  the  legislature  is  presumed  to  have  acted  with  reference  to  the  Inter- 
pretation already  given.    19  A.  81, 174 ;  13  A.  589. 

Art.  660,  R.  G  C,  is  construed  liberally  in  favor  of  the  interests  of  agriculture.  19  L.  .^03 :  7 
A.  991 ;  15  A.  301. 

A  will  is  a  just  tifle  in  eases  of  prescription.    4  Rob.  170. 

An  agreement  relative  to  servitudes  may  be  proved  by  parol,  (95  A.  55 ;  19  A.  108 ;  90  A.  339, ) 
particularly  when  the  agreement  has  been  executed.    Angel  on  Watercourses,  Sec.  309. 

A  continnoas  apparent  servitude  is  prescribed  by  eivjoyment  of  ten  yean  without  title.  &. 
C.  C.  765 ;  7  L.  55;  33  A.  797. 
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The  opinion  of  the  Court  was  delivered  by 

Lkvy,  J.  Plaintiff,  the  owner  of  the  Ardoyne  Plantation,  in  the 
Parish  of  Terrebonne,  on  the  Bayou  Black,  brought  this  sait  against 
defendants,  the  owners  of  Ellendale  Plantation,  a  contiguous  estate 
below,  on  the  same  Bayoa,  in  which  he  prayed  for  judgment  in  his 
(plaintiff's  favor)  ordering  defendants  ''to  close  five  certain  ditches  or 
canals  leading  from  the  Ellendale  Plantation  into  petitioner's  lands  at 
the  points  where  they  respectively  intersect  his  said  lands,  ordering 
them  to  restore  the  land  leading  upon  petitioner's  plantation  to  the 
level  and  natural  incline  as  existing  in  a  state  of  nature,  enjoining  them 
from  throwing  the  waters  of  the  Ellendale  Plantation  upon  petitioner's 
lauds,  by  means  of  said  canals  andditehes,  and  decreeing  to  petitioner 
the  fall  and  exclusive  contix>l  of  said  ditches  or  canals,"  and  for  judg- 
ment condemning  defendants  to  pay  x>etitioners  $5,000,  actual  damages 
inotirred,  and  $2,000  annual  damages,  until  the  decision  of  this  case. 

Plaintiff  alleges,  in  his  petition,  that  the  Ardoyne  Plantation  extends 
in  the  rear  of  Ellendale,  on  the  west  side  of  Bayou  Black;  that  defend- 
ants 'have  made,  or  caused  to  be  made,  at  points  where  said  Ellendale 
Plantation  intersects  that  of  plaintiff,  five  large  canals  or  ditches, 
running  parallel  with  each  other,  in  a  northeasterly  and  southwesterly 
direction,  at  a  distance  of  about  five  arpents  apart  into  plaintiff's  lands, 
and  extending  therein  several  arpents ;  that  said  canals  or  ditches  were 
cut  sdme  time  in  the  year  1877,  but  the  exact  time  is  unknown  to  him  ; 
that  thereby  plaintiff's  lands  are  subjected  to  an  unnatural  burden  by 
receiving  waters  from  the  Ellendale  Plantation,  from  which  they  would 
otherwise  be  exempt,  and  they  throw  water  ui>on  him,  from  which  he 
would  otherwise  be  exempt. 

Defendants,  in  their  answer,  deny  generally,  and  make  the  following 

averments  and  allegations.    They  aver  ownership  of  the  Ellendale 

Plantation    in    the    succession    of    £.    E.    McCollam,    that    it    was 

purchased   by  the  late   John    McCollam  from   Tanner  and  Judan, 

by  notarial  act  of  19th  April,  1851 ;  that  said  John  McCollam,  by  his 

last  will,  duly  probated  January  22,  1867,  bequeathed  it  to  said  Mrs.  E. 

E.  McCollam,  who  was  immediately  put  in  possession  thereof;  that 

said  Ardoyne  Plant4]ition  was  formerly  the  property  of  Widow  James 

Hanna,  who  conveyed  one  undivided  half  thereof  to  James  J.  Hanna, 

en  27th  June,  1843,  and  the  other  half  was  acquired  by  Mrs.  S.  Yorke, 

on  24th  September,  1844,  at  a  judicial  sale  in  the  succession  of  said 

Widow  James  Hanna ;  that  on  February  9th,  1859,  said  James  Hanna 

and  Mrs.  Yorke  conveyed  the  whole  of  said  plantation  to  Alfred  A. 

Williams  -,  and  on  27tli  of  Angust,  1869,  N.  S  Williams,  executor  of  A. 

A.  Williams,  in  pursuance  of  due  and  legal  authorisation,  conveyed  the 

same  to  Mrs.  M.  McD.  Von  Phul,  and  on  January  31st,  1871,  said  Mrs. 
n 
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Von  Phul  conveyed  it  to  N.  S.  WillianiR,  and  at  public  aale,  under  Exe- 
cution ve.  N.  S.  Williams,  it  wa«  conveyed  to  plaintiff.  It  is  admitted 
by  all  parties  that  the  original  titles  and  mesne  conveyances,  as  above 
set  foi-th,  were  duly  ma<le  and  the  various  acta  mentioned  duly  recoi"ded. 
Defendants  aver  that  there  are  five  ditches  leading  ftM>m  Ellendale 
Plantation,  at  the  rear  thereof,  into  the  land  of  plaintiff;  that  said 
ditches  were  cut  by  the  then  proprietor  of  Ellendale,  John  McCollam, 
prior  to  the  year  1858 ;  that  Ed.  McCollam,  administtator,  did  cause 
three  of  said  ditches  to  be  extended  on  plaintiff  ^s  land  during  the  year 
1875 :  (giving  the  dimensions  of  said  original  and  extended  ditchea);  that 
thede  extensions  were  made  to  render  serviceable  and  useful  thedit-ches 
that  were  already  cut,  and  to  preserve  them ;  that  instead  of  plaintiff 
being  injured,  he  is  benefitted  thereby ;  that  Ellendale  Plantation  has 
a  right  to  drain  through  said  portion  of  Ardoyne,  for  the  reasons :  tliat 
by  a  compact  made  prior  to  the  year  1858,  between  thetlieu  proprietora 
of  the  two  plantations,  in  consideration  of  John  McCollam  granting  to 
Hanna  &  Yorke  the  right  to  cut  wood  for  sugar  rolling  purposes  from 
a  portion  of  Ellendale,  said  Hanna  &>  Yorke  granted  and  c<onveyed  to 
McCollam  a  servitude  of  drainage  in  favor  of  Ellendale  through  Ardoyne, 
where  said  ditches  were  cut,  which  servitude  hafi  been  continuously 
possessed  and  enjoyed  ever  since.  That  said  ditches  were  cut  in  an 
open,  public  manner,  at  considerable  outlay,  and  with  the  full  knowl- 
edge of  said  Hanna  &  Yorke,  and  without  objection  on  their  pai*t  and, 
therefore,  that  plaintiff,  claiming  under  them  by  mesne  conveyances,  is 
estopped  from  setting  up  his  present  claim.  That  said  five  original 
ditches  have  been  used  for  the  past  twenty-three  years,  continuously, 
I  and  this  use  has  been  open,  public  and  uninterrupted,  and  of  right  and 
adverse  to  the  proprietors  of  Ardoyne,  and  they  plead  the  acquirement 
of  said  servitude  by  the  prescription  of  ten  years.  That  this  portion 
of  Ardoyne,  situated  below  Ellendale,  owes  a  servitude  to  the  latter  to 
receive  its  waters.  That  the  extensions  were  made  without  objection 
by  plaintiff,  but  with  the  encouragement  of  his  agent,  are  of  great 
service  to  plaintiff,  who  has  availed  himself  of  them,  and  is,  therefore, 
estopped  from  objecting.  That  the  devise  to  Mra.  £.  £.  McCollam,  by 
will  probated  January  22,  1867,  carried  \iith  it  all  servitudes  enjoyed 
by  it,  including  that  of  drainage  now  in  contest,  of  which  she  and  her 
representatives  have  been  in  possession  and  eigoyment,  openly,  pub- 
licly^  uninterruptedly,  and  of  right  since  January  22,  1867,  by  a  juat 
title  and  in  good  faith,  aud  plead  the  prescription  of  ten  years.  They 
specially  plead,  fui*ther,  the  prescription  of  one,  five  and  ten  years. 
There  was  judgment  in  favor  of  defendants  and  against  plaintiff,  in 
so  far  as  the  main  ditches  are  concerned,  and  in  favor  of  plaintiff  and 
against  defendants  in  so  far  as  the  extension  ditches  are  concerned,  and 
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ordering  dcfendiints  to  clone  said  extension  ditches  at  the  points  where 
they  lead  from  the  main  ditches,  re8i)ectively,  and  to  restore  the  land 
at  «»Hld  points  to  its  natural  level,  and  condemning  defendants  to  pay 
tlie  costs  of  suit. 

Plaintiff  has  appealed. 

As  will  be  seen  &om  the  above  statement  of  the  pleadings,  defend- 
ants rel^'  upon  the  alleged  comfMict  between  John  McCollani  ajid  Hanna 
&  Yorke,  in  1858,  as  establishing  the  right  to  cut  the  main  ditches  and 
giving  a  continuous  servitude  of  drainage  thei*eby,  on  the  lands  now 
owned  by  plaintiff,  and  upon  the  prescription  of  ten  years,  based  upon 
adverse  possession  during  that  period.  The  proof  as  to  the  primal 
grant  and  establishment  of  this  servitude  is  wholly  imrol. 

By  Article  471,  R.  C.  C,  a  servitude  established  on  an  immovable 
estate  is  considered  as  an  immovable.  Articles  2440  and  2275,  R.  C.  C, 
respectively  reqnii*e  "  that  all  sales  of  immovable  property  shall  be 
made  by  authentic  act  or  under  private  signature,"  and  •*  every  transfer 
of  immovable  property  must  be  in  wilting."  It  is  not  contended,  in  Uiis 
case,  that  the  servitude  was  granted  by  any  written  instrument,  and  it 
is  claimed  that,  if  the  right  were  relied  upon  alone,  as  arising  from  a 
verbal  contract  or  agreement,  it  should  necessarily  fall  of  recognition. 
In  Bailey  vs.  Ward,  *J2  A.  840,  the  Court  said :  **  We  do  not  consider 
that  the  late  Court,  by  remanding  the  c>ase,  intended  to  penuit  the 
introduction  of  parol  evidence  to  show  title  to  an  element  of  ownership 
of  real  est-ate,  but  merely  to  allow  the  defendant  to  establish  the  char- 
acter of  his  alleged  title,  in  view  thereafter  of  passing  upon  the  validity 
of  oral  testimony,  and  of  regulating  its  effects.  So  far  as  the  testimony 
is  offered,  and  was  permitted  to  be  introduced,  to  show  any  title 
whatever  to  the  realty,  whether  in  tlie  shape  of  ownership,  usufruct, 
use,  or  habitation,  it  is  illegal,  and  is  to  be  eliminated,  as  the  law 
requires  written  evidence  in  such  cases ;  7  A.  10!) ;  23  A.  242 ;  but  in  so 
far  as  it  was  proposed  to  show  pennisshn  on  the  part  of  the  owner  to 
occupy  the  property  without  paying  rent  or  contribntioa  for  such  occn- 
pancy^  it  is  legitimate  and  can  be  weighed." 

It  is  settled  that  servitudes  may  be  proved  by  parol  when  they  are 
based  on  prescription,  Macheca  vs.  Avegno,  25  A.  56.  This  is  necessary 
to  show  the  kind  of  possession  and  the  duration  thereof. 

The  evidence  in  this  record  shows  that  the  natui*al  drain  of  the 
waters  from  the  Ellendale  Plantation  is  not  through  the  Ardoyne  lands, 
but,  on  the  other  hand,  that  it  is  towards  the  Crescent  Farm  Plantation, 
which  ai<ljoins  and  is  below  Ellendale,  hence  the  servitude  herein 
claimed  does  not  originate  from  the  natural  situation  of  the  places,  or 
from  the  obligations  imposed  by  law,  but  falls  under  the  he^id  and 
description  of  those  which  arise  from  contract  between  the  respective 
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owners,  or  from  such  pennission  as  serves  to'  give  title.  The  evidence 
shows  that  as  to  the  main  ditches,  the  owners  of  Ellendale  have  been 
in  possession  of  the  servitude  sinoe  the  year  1858;  this  suit  having  been 
instituted  on  July  7th,  IddO.  The  extension  dit«hes  were  oat  in  the 
year  1875, 

Defendants  contend  that  the  possession  and  use  by  them  of  the  main 
ditches  for  more  than  ten  years,  perfect  tlieir  right  thereto,  and  entitle 
them  to  the  benefit  of  the  prescription  of  ten  yejirs,  and  plaintiff  eon* 
tends  that  the  prescription  of  ten  years  is  inapplicable,  and  if  any 
prescription  can  be  successfully  invoked,  it  is  that  of  thirty  years. 

In  support  of  their  position,  defendants  rely  upon  Art.  765,  R.  C.  C, 
under  the  head :  '^  How  servitudes  are  acquired,"  which  reads  as 
follows:  '' Continuous  and  apparent  servitudes  may  be  acquired  by 
title  or  by  a  possession  of  ten  years,"  and  on  the  decisions  of  this  Court 
in  the  oases  of  Vincent  vs.  Michel,  7  L.  52,  and  Guesnatd  vs.  Executors 
of  Bird,  in  33  A.  797. 

The  first  mentioned  case  was  to  compel  the  defendant  to  abate  a 
nuisance  alleged  to  be  caused  by  the  dr^  from  defendant's  house,  which 
fell  on  plaintiff's  adjoining  lot  and  for  damages  in  consequence  thereof. 
Defendant  pleaded  the  prescription  of  ten  years  against  plaintiff  *s 
demand  and  right  of  action.  There  was  a  vei-dict  of  the  jury  in  favor 
of  defendant  by  reason  of  prescription.  Mr.  Justice  Matthews,  as  its 
organ,  rendered  the  decision  of  the  Court,  and  in  the  opinion  said : 
^<  In  the  present  case,  no  written  evidence  of  title  is  shown  on  the  part 
of  the  appellee,  by  which  he  claims  the  servitude  in  question.  His 
right  of  servitude  rests  solely  on  the  acquiescence  of  the  plaintiff  in  the 
bnrden  imposed  on  his  property,  by  suffering  ten  years  and  upwards, 
without  complaint,  the  drip  ftom  the  defendant's  house  to  &U  on  his 
lot.  The  761st  (now  765th)  Article  of  the  Louisiana  Code  provides, 
that '  continuous  and  apparent  servitudes  may  be  aciiuired  by  title  or 
by  a  possession  of  ten  years,  etc.'  A  possession  of  the  seirvitude 
claimed  in  the  present  instance  is  proven  to  have  existed  more  than 
ten  years  before  this  suit  was  brought*  We  are,  tlierefore,  of  opinion, 
that  the  verdict  of  the  jur}'  is  supported  by  the  evidence  of  the  case,  as 
no  interruption  to  the  possession  of  this  servitude  is  shown  on  tlie  part 
of  the  plaintiff." 

In  the  case  in  33  A.  797,  this  Court  held  that  plaintiff,  who  did  not 
rely  npon  any  written  title,  had  enjoyed,  without  legal  interruption, 
for  more  than  ten  years,  the  right  of  draining  over  or  through  defend- 
ant's lands  and,  therefore,  an  apparent  predial  servitude  had  been 
acquired  by  the  prescription  of  ten  years. 

The  two  decisions  clearly  constitute  an  unqualified  affirmation  of  the 
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right,  even  in  the  absence  of  an  apparent  or  just  title  in  writing,  to 
acquire  such  servitude  by  mere  quiet  and  uninterrupted  possession  for 
ten  years,  by  virtue  of  Art.  765,  B.  C.  C. 

Oral  testimeny  is  admissible  to  establish  title  to  a  continuous  and 
apparent  servitude,  where  such  is  claimed  to  have  been  acquired  by  the 
prescription  of  either  ten  or  thirty  years. 

Title  to  it  can  be  shown,  first,  in  the  same  manner  that,  title  to  real 
estate  is  established,  tliat  is,  by  a  translative  title  which,  if  valid, 
confers  an  immediate  and  indisputable  right,  by  the  prescription  of 
thirty  years,  with  the  possession  prescribed  bylaw,  without  any  written 
evidence  of  title,  and  iu  the  absence  of  good  faith  ;  secofidly,  title  can 
also  be  maintained  U>  such  servitudes  in  two  other  ways  in  which  real 
estate  cannot  be  acquired,  viz :  by  destination  depere  de  famillef  which 
is  equivalent  to  title,  and  the  prescription  of  ten  years,  by  possession, 
both  of  which  it  is  lawful  to  prave  by  oral  testimony. 

Indeed,  destination  dtpbre  defamUle,  as  a  rule,  is  not  susceptible  of 
written  evidence,  but  may,  exceptionally,  be  shown  in  that  form. 
Recourse  is  had,  necessarily,  to  oral  testimony,  in  default  of  written 
evidence,  in  such  cases,  under  the  sanction  of  the  law.  R.  C.  C.  7^^ 
(763),  769,  (7G5) ;  13  A.  588. 

In  relation  to  the  acquisition  of  such  a  st^rvitude  by  the  prescription 
of  ten  years,  no  written  evidence  is  necessary.  The  fact  of  the  posses- 
«on  with  the  characteristics  thereof,  as  prescribed  by  law,  is  all  that  is 
required. 

Article  53,  Chapter  iv,  Section  11  of  the  Code  of  1808,  was  to  the 
«ffect  that,  ^*  perpetual  and  apparent  servitudes  could  be  acquired  by 
title  or  by  a  possession  of  thirty  years,''  but  it  was  modified  by  the 
compilers  of  the  Code  of  J  825,  so  as  to  read  that,  *' continuous  and 
apparent  servitudes  may  be  acquired  by  title,  or  by  a  possession  of  ten 
yeara,"  striking  out  the  word  thirty  and  substituting  the  word  ten  ;  but 
making  provision  in  Article  3470  for  the  acquisition,  by  prescription,  by 
t-he  longer  term.  Articles  761  and  3470,  are  now  Articles  765  and  3504 
of  the  Revised  Civil  Code  of  1870. 

When  making  this  change  the  compilers  observed:  '^  Nous  avona 
pense  que  le  tenne  de  dix  aus,  qui  etait  celui  exig6  par  lesaucienneslois 
de  cet  ^tat  suflisant  pour  la  prescription  des  servitudes  continue  et 
apparentes."  They  then  referred  to  Partida^3,  tit.  31,  law  15,  which  is 
to  the  effect,  that  if  the  service  In3  of  such  a  nature  that  it  is  daily  used 
without  labor  on  the  part  of  the  person  wlio  eigoys  it,  as  if  it  be  an 
aqueduct,  •  •  «  ^q^]  ^  neighbor  makes  use  of  it  during 
ten  years,  acting  in  good  faith,  believing  tliat  he  had  a  right  to 
do  it,  *  *  *  using  no  force,  he  will  then  acquire  the 
fiervice        *        *        *        by  prescription.    It  is  manifest  that,  this 
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mode  of  acquiring  a  right  to  a  continuoua  and  apparent  servitude  can 
be  established  by  oral  testimony,  when  thero  exists  no  written  evidence 
to  justify  title. 

There  is  no  antagonism  between  the  two  Articles :  that  which  refers 
t-o  the  prescription  of  ten  years,  relates  to  those  cases  in  whieh  good 
faith  is  required,  the  other,  which  mentions  the  prescription  of  thirty 
yeats,  concerns  the  cases  in  which  no  good  taith  is  required  and, 
therefore,  applies  to  those  where  the  possession  is  even  characterized  by 
bad  faith. 

In  the  instant  case,  the  uninteiTupted  possession  for  more  tliAn  ten 
years  of  the  original  ditohes  is  fully  proven,  and  the  i>riuciples  herein- 
above Idid  down  are  applicable.  The  extension  ditches^  however,  have 
not  been  thus  used  by  tlie  defendant  and,  therefore,  no  right  to  tlieir 
enjoyment  has  been  acquired. 

We  find  no  error  in  the  judgment  appealed  from,  which  is,  therefore, 
affirmed,  the  cost«  of  this  appeal  to  be  paid  by  the  appellant. 


M  W4  • 

44   669 

|i|_'^*;  No.  8384. 

State  ex  rel.  A.  N.  Bertel  et  al.  vs.  Board  of  Assessors. 

Ma«ouic  societioa  are  charitable  institotions,  within  the  meaning  of  Article  907  of  the  Con* 
stitntion.  ami  are  exempt  from  taxation  on  property  owne<l  and  used  for  their  corporate 
porpoeeii.  But  property  of  such  inatitutiona,  when  leased  or  ilsed  for  corporate  iiH-omt> 
will  not  be  entitled  to  the  exemption. 

APPEAL  from  the  Civil  District  Court  fbr  the  Parish  of  Orlenns. 
Bightor,  J. 


Myrtil  B.  Duhtdssan,  ValUJ,  Bozier,  for  Plaintiffs  and  Appellants. 
0.  F,  Buck  and  Wynne  Bogers,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  \va«  delivered  by 

Poch£,  J.  Relator,  as  Grand  Commander  of  the  "  Supreme  Council 
of  33  Scotch  Masonry,^^  claiming  that  said  Association  is  a  clianrabh* 
institution,  and,  as  such,  exempt  from  taxation  under  Art.  207  of  the 
Constitution,  complains  of  the  act  of  defendants  in  having  assessed  foi* 
taxation,  a  piece  of  immovable  property  owned  by  the  institution  and 
used  for  its  corporate  purposes. 

He  has  taken  this  appeal  from  a  judgment  reducing  the  assessment 
from  (3,000  to  $1,500.  It  appears  that  the  District  Judge  recognized 
Relator-s  right  of  exemption,  but  declined  an  entire  exemption,  on  the 
ground  that  a  portion  of  the  Association's  property  is  leased  for  pur- 
poses of  corporate  income.  The  object  of  appellant  is  to  obtain  h 
judgment  granting  an  absolute  exemption. 
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As  the  issue  presented  by  the  record  involves  the  constitutional  right 
of  exemption  from  t^ixation,  the  jurisdiction  of  tliis  Court  does  not 
depend  upon  tlie  amount  in  dispute,  and,  hence,  appellees'  suggestion 
of  our  want  of  jurisdiction  in  the  cause  cannot  be  entertained.  Gillis 
&  Kennet  vs.  Clayton,  Asses84>r,  33  A.  286. 

The  answer  of  appellees,  in  which  they  pray  that  the  judgment  of 
the  District  Court  be  amended  so  as  to  reject  the  partial  exemption 
granted  therein,  was  filed  on  the  28th  of  March,  1882,  the  very  day  on 
which  the  case  was  submitted,  and  comes,  therefore,  too  late.  Under 
the  provisions  of  Article  890,  Code  of  Practice,  we  are  forbidden  from 
even  receiving  it ;  and,  hence,  it  cannot  be  considered. 

The  issues  presented  by  the  pleadings,  are : 

1.  Whether  Relator  is  a  charitable  institution  within  the  meaning 
and  intent  of  Art.  207  of  the  Constitution. 

2.  And  if  it  be  such  a  charitable  institution,  whether  it  is  affected  by 
the  proviso  of  Art.  207,  which  reads  as  follows:  **  provided  the  property 
8o  exempt  be  not  used  or  leased  for  puii>oses  of  private  or  corporate 
profit  or  income.'' 

First  According  to  the  evidence  in  the  record,  and  under  Act  No. 
24  of  Extra  Session  of  1870,  incorporating  the  Relator  corporation,  it 
appears  to  our  satisfaction  that  the  primary  objects  of  this  Society  are 
benevolence  and  universal  charity  ;  and,  hence,  we  must  conclude  that 
Relator  is  a  charitable  institution,  entitled  to  the  protection  of  Article 
207. 

It  has  been  held,  that  masonic  lodges  are  entitled  to  exemption.s 
created  in  favor  of  charitable  societies.  State  vs.  Addison,  2  South 
Carolina,  N.  S.  499. 

Second.  The  next  inquiry  is,  whether  the  property  sought  to  be  ex- 
empted from  taxation  is,  or  not,  used  or  leaded  for  corporate  profit  or 


The  evidence  shows  that  the  lower  part  of  the  building  in  question, 
which  consists  of  two  stories,  is  rented  and  used  for  stores  or  ware- 
liouses,  and  brings  an  annual  income  of  $150,  and  that  by  renting  its 
main  hall  up-stairs,  to  other  societies  on  cert-ain  occasions.  Relator  de- 
rives a  casual  income  of  $175  per  annum. 

As  suggested  by  the  District  Judge  in  his  reasons  for  judgment,  a 
very  strict  a])plication  of  the  proviso  would  entirely  defeat  Relator'-s 
claim  of  exemption. 

And  jurisprudence  has  settled  the  rule,  that  all  exemptions  must  be 
strictly  construed.  Cooley  on  Taxation,  146.  And  every  presumption 
will  be  made  against  an  exemption  from  taxation.  18  Wall.  R.  20&; 
97  U.  S.  R.  &j6. 


1 
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Hence,  we  conclude,  that  under  the  proviso,  tliis  property  is  liable 
to  taxation ;  and  for  that  reason  we  shall  not  disturb  the  judgment  of 
the  lower  court. 

In  the  absence  of  a  timely  prayer  for  amendment,  we  are  not  author- 
ized to  grant  any  additional  relief  to  appellees. 

Judgment  affiimed. 

Levy,  J.,  absent. 


No.  7615. 
Mrs.  E.  F.  Urown  vs.  George  A.  Pike  et  al. 

The  irregular  deposit  of  mooey  with  a  bank  or  banker,  is  subject  to  the  legal  nndenCanding 
that  the  money  will  bn  pa v able  only  on  demand  of  the  depositor.  The  lattor's  right  of 
action  only  af'crues  after  prop<>r  demand,  and  presoription  only  begins  to  nm  firom  the 
date  of  such  demand  andrefnaal. 

Pzlyate  nninoorporatod  partnerships,  oooducting  the  business  of  bankinc,  are  "merchants" 
within  the  meauiu;;  of  C.  C.  2248,  and  their  books  oaiuot  be  given  in  evidence  in  their 
Datot. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
Elfjhtor,  J. 


Wilkifison  <&  Armstrong,  for  Plaintiff  and  Appellee  : 

I. 

1.  Aecording  to  the  rules  of  commercial  and  common  law,  the  books  of  a  bank  ai«  not  ad- 
missiUe  in  evidence  in  its  favor. 

9.  Even  were  the  books  of  a  bank«  admissible  in  evidence  in  Its  own  fiiror,  aeoordtng  to  the 
rules  of  oommoo  and  commercial  law,  it  is  a  cendition  precedent  to  their  admisaion  that 
the  entries  therein  must  be  proved  by  the  evidence  of  the  clerk  who  made  them,  or,  if  he 
be  dead,  6y  proqf  qf  hit  handiorUing.  Morse  on  Banks  and  Banking,  9d  Edition,  p.  6S ; 
Watson  vs.  Phomts  Rank,  8  Met  817;  Unkm  Bank  vsw  Knapp,  3  Pick.  9S;  Lewis  v». 
Voitoo,  1  Wash.  76|  15 Mass. 380;  3Camp.  305 

3.  Bankers  are  merchants  accordiug  to  both  the  commercial  and  civil  law.  Smith  on  Mer. 
c^ntile  Law,  B.  1,  Chap.  1;  French  Code  de  Commerce  and  Rogrou's  Commentariee 
thereon. 

4.  Clerks  or  employees  of  a  principal  In  a  oanse  at  issue  axe  not  third  parties  to  the  othtr 
prino^Ml,  and  entries  made  by  them  cannot  be  introduced  in  evidence  against  hi  Ji  as 
entries  made  by  third  parties. 

II. 
1.    Presumptions  arising  from  fiMsts  in  order  to  determine  a  cause  at  iesue  must  i^snlt  from 

acts  of  oommisrton  by  the  party  against  whom  they  are  drawn, 
a.    They  must  also  be  of  such  a  character  as  to  amount  to  conviction  of  the  ideas  th»j  enter- 

tain,  and  also  exclude  any  other  reasonable  hjrpothesis,  which  might  be  inferred  from  the 

facts. 

3.  Preeumptions  not  established  by  law  are  only  admitted  in  cases  where  the  law  admita 
testimonial  proof.    C.  C.  8888. 

4,  Vo  parole  testimony  of  the  contents  of  a  lost  instrument,  made  the  foundation  of  a  suit  or 
defense  cau  be  admitted,  unless  the  loss  thereof  has  been  duly  advertised  within  a  reason- 
able time  in  a  public  newq^Mper,  and  proper  means  taken  to  recover  the  poeseaaioiL  C 
C.  9879,  8880 ;  8  B.  313 ;  8  A.  754 ;  3  ▲.  888  ;  89  A.  877. 
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in. 

1.    An  open  account,  when  once  acknowledged,  is  pre«cribed  oolj  by  ten  years. 
8,    Act  3  of  1874  prevents  prescription  from  accruing  on  deposits  in  banks. 
3.    Wbero  a  tiling  is  payab'e  or  due  at  the  demand  of  the  lender,  prescription  will  onl^'  begin 
to  run  from  the  lime  that  such  demand  is  made,  or  such  thing  becomes  due. 

T.  Gilnwre  <&  8om,  for  Defendants  and  Appellants  : 

I. 

1.  The  books  of  a  bank  are  admissible  as  evidence,  on  it«  behalf.  The  entries  are  to  be 
proved  by  the  evidence  of  the  clerk  who  made  them,  or  if  he  be  dead,  by  proof  of  his  hand- 
writing. Morse  on  B^nks  and  Banking,  pHges  5:2,  580-4 ;  Union  Bank  vs.  Knapp,  3  Pick. 
96 ;  Ridgway  vs.  Farmer's  Bank,  13  Serg.  &.  R.  S56 ;  Johnson  vs.  Farmer's  Bank,  1  Har- 
rington, 117. 

3.    Bankers'  books  have  a  diiferent  character  from  merchants'  books. 

3.  Entries  made  by  third  parties  in  the  ordinary  course  of  business  or  professional  duty  are 
admissible  in  evidence.  Greenleaf  on  Evidence,  marginal  pages  115,  117;  Lathrop  vs. 
Lawson,  5  A.  338;  Rayne  vs.  Taylor,  li  A.  765;  ITniou  Bank  vs.  Knapp,  3  Pick.  108. 

4.  The  general  role  that  the  best. evidence  of  which  the  nature  of  the  case  admits  is  legal 
•  evidence,  governs  in  cases  w^hore  the  admission  of  certain  testimony,  expluded  by  tlie 

stricter  rules,  would  lead  to  less  evil  than  its  exclusion.    Price  vs.  Torrington,  1  Salk. 
285 ;  Welsh  vs.  Barrett,  15  Mass.  R.  380 ;  Evans  vs.  Lake,  Bull.  N.  P.  383. 

II. 
Payment  will  be  presumed  firom  the  circamstances  of  the  case,  the  lapse  of  time,  and  th^ 
staleness  of  the  demand.     Bethany  vs.  His  Creditors,  7  R.  61 ;  Abat  vs.  Buisson,  9  La. 
417;  Davenport  vs.  Labauve,  5  A.  140. 

in. 

This  action  is  barred  by  the  prescription  of  three  years. 

1.    Money  deposited  with  a  banker  is  money  lent  to  the  banker.    Cases  of  Mathews,  Finlay 

&  Co.  vs.  Their  Creditors,  10  A.  342  and  344 ;  Sims  vs.  Bean,  10  A.  346;  Bank  of  the  Re- 

pnblio  vs.  Millard,  10  Wall.  155. 
An  aocoont  with  la  bank,  where  deposits  are  made  and  checks  are  drawn,  la  an  oprai  aocount 

nntil  the  pass-book  is  balanced. 
3.    Actions  for  money  lent  and  on  open  accounts  are  prescribed  by  the  prescription  of  three 

years.  -  Article  3538,  (3503)  Civil  Code. 


The  Opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiff,  a«  heir  of  her  mother,  Mrs.  Zaratin,  Ques  the 
defendants,  as  representative  of  the  late  banking  ftrm  of  Hke^  Brother 
&  Co.,  for  a  deposit  of  $3,297.94,  made  on  the  23d  of  October,  1872. 

She  produces  her  mother's  bank  book,  which  contains  but  one  entry, 
to- wit :  the  credit  of  the  deposit  aforesaid,  made  by  the  bank,  and  the 
correctness  of  which  is  not  disputed. 

The  defendants  plead  the  prescription  of  three  years  from  the  date 
of  the  credit.  This  plea  is  manifestly  untenable.  The  in-egular  de- 
posit of  a  customer  with  a  banker,  even  if  classed  as  a  loan  for  con- 
sumption, under  C.  C.  2941,  is  yet  controlled  by  the  implied  convention 
of  the  parties,  and  is  modified  by  the  clear,  legal  understanding  that  the 
money  will  be  jiaid  only  on  the  demand  of  the  depositor. 

The  demand  for  payment  is  an  integral  and  essential  part  of  the  un- 
dertaking, and  the  depositor's  right  of  action  does  not  come  into 
existence  until  after  such  demand  has  been  properly  made. 
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Prescription  does  not  begin  to  run  until  after  a  right  of  action  has 
accrued.  Sims  vs.  Bean,  10  A.  a46j  Pool  vs.  Fontelieu,  26  A.  613; 
Morse  on  Banks  and  Banking,  pp.  40,  41,  and  numerous  authorities 
there  cited. 

In  this  case,  demand  and  refiisal  to  pay  occurred  but  a  short  time 
before  the  institution  of  the  suit. 

Defendants'  answer  admits  the  deposit,  but  avers  "  that  the  deposit- 
so  made  by  her  has  been  checked  out  and  withdrawn,  with  the  excep- 
tion of  one  dollar,"  whicli  they  tender  and  consign  in  court. 

In  other  words,  the  defendants  admit  the  debt  to  have  once  existed, 
but  plead  payment  on  the  checks  of  the  depositor. 

Defendants  produce  twelve  checks,  aggregating  $474,  and  allege 
that  other  checks,  for  the  balance  due,  existed,  but  are  lost. 

They  offered  in  evidence  the  books  of  the  banking  firm,  which  were 
rejeQt-ed,  and  the  correctness  of  this  ruling  is  presented  to  us  on  bill  of 
exceptions.    We  think  the  ruling  was  correct. 

Our  Code  expressly  provides,  that  ^'  the  books  of  merchants  cannot 
be  given  in  evidence  in  their  favor."    C.  C.  2248. 

Defendants'  fiim  w^as  a  private,  unincorporated  commercial  partner- 
ship, conducting  a  banking  business.  They  were,  unquestionably, 
merchants  within  the  meaning  of  the  Code,  and  of  the  law  merchant. 
Beawes  Lex  Mere,  23 ;  Abbott's  Law  Die,  Verho,  Merchant ;  Smith's 
Merc.  Law  Bk.  1,  Chap.  1. 

The  defense,  as  made,  is  of  payment  on  the  depositor's  checks.  It 
could  only  be  established  by  the  production  of  the  checks,  or,  if  lost, 
by  proof  of  their  existence,  of  their  genuineness,  of  their  loss,  and  of 
their  contents.  With  the  exception  of  one,  hereafter  to  be  adverted  to, 
the  evidence  fails  to  establish  the  existence,  genuineness,  amount  or 
contents  of  any  particular  check,  and,  indeed,  it  is  of  the  most  shadow^' 
and  uncertain  character,  with  regard  even  to  the  existence  of  any 
checks  at  all  other  than  those  produced.  The  proof  of  loss  of  any 
checks  is  of  the  most  unsatisfactory  sort.  It  is  claimed  that  they  were 
lost  in  removing  from  No.  17  to  No.  47  Camp  Street.  But  the  proof  is, 
that,  prior  to  the  removal,  plaintiff  had  called  more  than  once  for  a 
settlement  of  the  account,  and  had  left  the  bank  book  with  defendant-s 
for  the  purpose  of  examination,  and,  aft«r  so  leaving  it,  had  called  and 
had  been  asked  for  further  time.  The  testimony  of  Mr.  Sandidge  is 
particularly  dear  on  this  point. 

The  only  weighty  evidence  in  support  of  the  defense  is  that  of  Mr. 
Paul  Blanc,  a  gentleman  of  undoubted  character  aud  integrity,  who 
testifies  very  positively  and  circumstantially  to  having  paid  to  Mrs. 
Zaratin,  in  person,  one  check  for  a  thousand  dollars.  He  was  the 
paying  teller  and  had  been  in  the  habit  of  filling  up  checks  for  her 


NEW  ORLEANS,  APRIL,  1882.  579 

G^odchaoz  vs.  Suocesfiion  of  Dioharry. 

when  she  came  to  draw  money,  and  all  the  checks  produced  except  two 
are  proved  to  have  been  611ed  up  by  him.  He  mu8t  have  known  her, 
and  his  reasons  for  remembering  this  particular  check  are  natural  and 
sufficient. 

We  can  discover  no  ground  upon  which  the  jury  should  have  disre- 
garded his  testimouy,  and  satisfied,  as  we  are,  of  its  truth,  we  are 
compelled  to  allow  defendants  the  benefit  of  it. 

The  claim  of  plaintiff  is  undoubtedly  surrounded  by  some  circum- 
stances tending  to  throw  doubt  upon  its  correctness.  They  are  not 
attributable  to  her,  however,  and  they  are  not  sufficient  to  establish  a 
presumption  of  payment,  dispensing  with  the  necessity  of  legal  proof. 
All  these  circumstances  have  been  appreciated  on  two  trials,  first 
before  the  judge,  and  then  before  a  jury,  and  in  both  cases  they  have 
been  discarded  as  insufficient  to  support  the  defense.  We  do  not  feel 
authorized  to  reverse  their  finding  on  such  a  question. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be  amended 
by  reducing  the  amount  thereof  from  $2,823.94  to  $1,823.94,  and  by 
reducing  proportionally  the  virile  shares  of  the  defendants  not  con- 
demned in  solido,  and  that,  as  thus  amended,  the  same  be  affirmed, 
appellee  to  pay  costs  of  this  appeal. 

Levy,  J.,  absent. 


No.  8479. 
Leok  Godchaux  vs.  SuccEssioK  OP  Eloi  Dicharrt. 

It  is  only  where  privileges  or  prior  tpecial  mortgages  are  recorded  against  an  estate  that  the 
purchaser  can  retain  in  his  hands  the  portion  of  the  price  necessary  to  discharge  said 
prior  special  mortgage  or  privilege. 

The  purchaser  in  this  case  had  no  right,  under  a  prior  ffenenU  mortgage,  to  retain  a  portion 
of  the  purchase  price  to  satisfy  it;  his  remedy  was  to  claim  the  proceeds  in  the  sheriff's 
hMids,  by  third  opposition,  or  subsequently  to  bring  an  hyjMthecary  action. 

What  the  respective  rights  of  the  parties  may  be,  ^e  in  no  wise  determine. 

APPEAL  from  the  Twenty-second  Judicial  District  Court,  Parish  of 
Ascension.     Chetrers,  J. 


Frederick  Duffel  and  Julien  J..  Seghers,  for  Plaintiff  and  Appellee : 

At  a  sheriff's  sale  made  at  the  instaoce  of  a  special  mortgage  creditor,  the  purchaser  must 
pay  the  amount  of  his  hid  into  the  hands  of  the  sheriff,  at  the  time  of  sale,  even  if  he  be 
himself  A  Judicial  mortgage  creditor,  or  the  property  will  be  resold.    C.  P.  689. 

If  said  purchaser  has  any  claim  or  is  eotitled  to  be  paid  by  preference  over  the  seizing  cred- 
itor, he  can  exercise  his  rights  only  on  the  proceeds  of  sale,  in  the  maoner  provided  by 
law  and  contradictorily  with  the  sheriff  and  seiziug  creditor.    1  A.  365. 

The  character  of  an  action  is  determined  by  the  prayer,  and  the  issues  are  to  be  restricted  to 
the  points  raised  by  the  original  pleadings. 
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Edward  K  Fugh,  for  Defendants  and  Appellants: 

1.  Where  mortgage  property  is  sold  at  the  instance  of  a  tpeeial  mortgage  creditor,  a  previous 
judicial  mortgage  creditor  is  entitled  to  be  paid  by  preferenoe  out  of  the  prooeedn,  anlkM« 
the  seizing  creditor  prove  that  the  defendant  haa  o(A«rprop«r<yof  sufficient  value  tii  satisfy 
the  claim  of  the  prior  ^udiotaj  mortgage.    5  A.  736 ;  7  A.  344 :  21  A.  244 ;  C.  P.  301,  403. 

2.  Litigants  most  be  held  oloaely  to  their  pleadtnga.  aad  courts  will  decide  the  inust  as  made 
by  the  pUadingi* 

3>  AY  here  tucoenfion  property  is  seized  via  exemitiva,  the  same  rule  applies  as  to  tbe  distribu- 
tion of  proceeds  as  in  ordinary  cases.  The  administrator  must  iutervene  in  the  suit  if  he 
has  any  claim  for  the  succession  against  the  proceeds.  12  A.  592;  30  A.  325 ;  31  A.  453; 
1  A.20(l:  22A.  2(f7. 


The  opinion  of  the  Conrt  was  delivered  by 

ToDi>,  J.  The  plaintiff  caused  to  lie  sold,  under  executory  process, 
a  sugar  plantation  belonging  to  the  succession  of  Eloi  Dieharry, 
deceased,  on  which  he  had  a  mortgage. 

The  adjudicatees  of  the  property  at  the  sheriff's  sale  refused  to  pay 
the  amount  of  their  bid  to  the  sheriff.  The  plaintiff  thereupon  took  a 
rule  on  them  and  the  sheriff,  to  compel  them  to  pay  over  the  same  to 
the  sheriff,  and  in  the  event  of  their  refusing  or  falling  to  do  so,  to 
cause  the  sheriff  to  re-offer  the  property  for  sale. 

The  purchasers  at  the  sale,  after  excepting  to  the  form  of  the  pro- 
ceeding, answered,  and  alleged  that  they  had  the  right  to  retain  in 
their  hands  the  amount  of  the  adjudication,  by  reason  of  their  having  a 
judicial  mortgage  on  the  property,  older  and  outranking  the  plaintiff's 
mortgage,  and  that  there  was  no  other  property  on  which  their  "mort- 
gage operated,  out  of  which  it  could  be  satisfied. 

From  a  judgment  making  the  rule  absolute,  the  defendants  in  tbe 
rule  have  appealed. 

The  exception  to  the  form  of  the  proceeding  seems  to  l)e  abandoned 
in  the  argument  before  this  Court,  and  it  is  not  necessary  to  consider  it. 

If,  as  contended  by  plaintiff's  counsel,  the  issue  presented  by  tlie 
pleadings  is  simply  whether  a  purchaser  at  a  sheiiff 's  sale,  made  in 
foreclosure  of  a  special  mortgage,  has  a  right  to  retain  in  his  hands  the 
price  of  the  adjudication,  by  virtue  of  having  a  prior  judicial  mortgage 
on  the  property,  though  it  is  the  only  property  subject  to  his  mortgage, 
the  question  is  of  easy  solution. 

The  Code  of  Practice  prescribes  rules  on  the  subject  free  from  all 
ambiguity.  Thus,  Article  679  provides,  in  substance :  That  when 
there  exists  on  the  property  to  be  sold,  a  mortgage  or  privilege,  the 
sheriff  gives  notice  that  it  is  sold  subject  to  such  mortgage  or  privilege, 
with  the  condition  that  the  purchaser  shall  only  be  required  to  pa^* 
over  the  portion  of  the  price  which  may  exceed  the  amount  of  the 
privileges  and  special  morigxgea. 
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And,  by  the  same  Article,  and  Arts.  683  and  706,  the  amount  of  such 
privileges  and  special  mortgages  that  are  preferred  to  the  seizing  cred- 
itors, may  be  retained  by  the  purchaser. 

The  express  affirmation  of  the  right  of  the  purchaser  at  a  judicial  sale 
to  retain  the  amount  of  the  prwUs^  and  special  mortgeujes  on  the 
property  purchased,  contained  in  these  Articles,  negatives  the  right  to 
retain  the  amount  of  prior  general  mortgages.  Such  was  the  con- 
struction placed  upon  them  in  the  case  of  Alford  vs.  Montego,  28  A.  593, 
in  which  it  was  said : 

^'  It  appears  that  the  plain  tiff  ^s  mortgage  is  a  judicial  mortgage, 
and  if  the  defendant's  moi*tgage  was  not  superior  in  rank,  the  plaintiff  *s 
remedy  was  to  claim  the  proceeds  by  third  opposition,  or  subsequently 
by  -hypothecary  action.  It  is  only  where  there  exists  privileges  or 
4i/>eeMiJ mortgages,  which  are  preferred  to  the  judgment  creditor,  that 
the  purchaser  shall  retain  the  portion  of  the  price  necessary  to  discharge 
said  prior  special  mortgages  and  privOeges/* 

True,  Article  710  of  the  C.  P.  authorizes  the  purchaser  to  retain  the 
price,  where  there  exists  a  general  mortgage  on  the  property,  when  a 
suit  has  been  commenced  against  him  ^'  to  make  him  quit  the  property,'* 
or  he  has  reason  to  fear  that  such  step  will  be  taken,  unless  the  seizing 
creditor  shall  relieve  him  of  his  disturbance,  or  give  him  proper 
security  against  it.  It  is,  however,  inapplicable  to  this  case,  because 
there  is  no  suit  for  eviction  pending  against  theadjudicatees,  and  there 
could  be  no  apprehension  of  one,  inasmuch  as  they  are  themselves  the 
holders  of  the  alleged  general  or  judicial  mortgage,  and  could  not  sue 
themselves,  and  could  not  well  exact  security  against  an  action  which 
could  only  be  instituted  under  their  judicial  mortgage  against  them- 
selves. Besides,  the  Article  seems  to  i^uteuiplate  that  the  purchasers 
of  the  property  are  in  possession  under  their  purchivse.  Article  4<U,  C. 
P.,  affords  a  plain  remedy  for  such  a  case,  by  third  opposition. 

The  counsel  for  the  defendants  in  the  rule,  however,  insist  that 
whatever  may  be  the  rights  of  the  plaintiff  under  the  law,  that  he,  him- 
self, by  his  pleading,  has  confined  the  issne  solely  to  the  question  of 
the  rank  and  date  of  tlieir  respective  mortgages,  and  has  invoked  the 
determination  of  this  issue,  in  this  proceeding,  as  decisive  of  the  rights 
of  the  patties,  involving,  on  the  one  hand,  the  right  of  Uie  plaintiff  to 
receive  the  money  from  the  sale,  and  on  the  otlier,  their  right  to  with- 
hold it  from  him,  and  apply  it  to  the  satisfaction  of  their  claim. 

We  do  not  thus  construe  the  pleadings. 

It  certainly  must  be  presumed  that  a  moilgage  creditor  who  takes 
out  executory  process  against  the  mortgaged  property  and  causes  its 
dale,  does  so  for  the  purpose  of  making  his  money,  and  if  the  purchaser 
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of  the  property  fails  to  pay  the  price  of  the  ac^adication,  and  the 
creditor  resorts  to  proceedings  against  him,  it  is  to  be  presumed  that  he 
does  so  to  consummate  the  purpose  of  the  first  procee<ling,  and  to  com- 
pel the  payment  of  the  price,  or  in  default  thereof,  to  secure  a  re-ofifering 
of  the  property.  This  is  his  legal  right,  and  he  cannot  reasonably  be 
held  to  have  abandoned  it  and  raise  an  issue  which  might  postpone 
the  accomplishment  of  the  end  in  riew  inde^nitely,  unless  the  language 
of  his  pleadings  or  rule  will  bear  no  other  construction. 

It  is  true  that  in  the  rule  taken,  the  plaintiff  recites  his  special  mort- 
gage on  the  property,  and  asserts  his  right  t«  receive  the  proceeds  of 
the  sale  over  all  other  persons,  but  he  alleges  that  the  sheriff,  though 
several  days  had  elapsed  since  the  sale,  had  not  paid  the  plaintiff  the 
amount  at  which  the  property  had  been  adjudicated,  or  any  part 
thereof,  though  not  enjoined  from  so  doing }  and  the  remedy  he  invokes 
in  his  prayer  to  the  rule  is  to  require  the  adjndicatees  to  pay  into  the 
hands  of  the  sheriff  the  price  of  the  abjudication  to  the  amount  of  his 
special  mortgage  '*  by  preference  over  any  other  mortgages  that  may 
exist  on  the  property ,''  and  in  default  thereof,  that  the  sheriff  be  ordered 
to  re-advertise  and  re-offer  the  property  for  sale.  It  may  be  that  some 
of  the  allegations  of  this  motion  were  not  necessary  to  the  assertion  of 
the  right  in  question,  but  they  were  germane  to  the  subject,  and  used 
principally  by  way  of  recital,  and  cannot  justly  be  viewed  as  waiving 
or  impairing  the  right  which  he  distinctly  claims,  of  compelling  the  pur- 
chasers to  pay  over  the  amount  of  their  bid  to  the  sheriff,  and  the  latter 
to  pay  it  to  them,  or  failing  to  do  so,  to  resell  the  property.  Besides, 
it  cannot  be  reasonably  held  that  any  language  in  the  rule  was  demgned 
to  provoke  a  contest  over  the  proceeds  of  a  sale,  when  there  were  really 
no  proceeds  to  make  a  contest  over ;  for  until  the  price  is  paid  into  the 
hands  of  the  sheriff,  there  is  no  sale  and  can  be  no  proceeds  thereof. 

We  have  not  intended,  in  anything  said  herein,  to  express  an  opin- 
ion as  to  the  respective  rights  of  the  parties  to  this  controversy,  under 
their  several  claims  on  the  property,  as  set  forth  in  the  pleadings,  but 
only  that  the  defendants  in  the  rule  cannot  raise  an  issue  as  to  these 
rights  by  keeping  the  money,  which  is  the  real  subject  matter,  the  very 
substance  of  these  conflicting  claims. 

To  be  heard  respecting  their  demands,  they  must  resort  to  the  proper 
remedy. 

And  we  have  also  left  out  of  view  the  fact  that  this  property,  the 
entire  proceeds  of  which  the  defendants  in  the  rule  lay  claim  to,  is 
succession  property  under  administration,  and  constitutes  the  entire  suc- 
cession. This  fact,  to  say  the  least,  is  not  well  calculated  to  strengthen 
their  position,  since  it  involves  the  proposition  that  a  judgment  cred- 
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itor,  under  hig  judicial  mortgage,  can  absorb  an  entire  succesBion, 
without  taking  any  step  to  provoke  a  sale  of  the  property,  by  simply 
baying  in  the  property,  when  sold  at  the  suit  of  another,  and  retaining 
the  price,  take  possession  and  compel  all  persons,  if  any,  holding  supe- 
rior priyileges,  to  sue  him  to  enforce  their  rights. 

We  think  the  judgment  appealed  from  is  correct,  and  it  is,  therefore, 
affirmed  with  costs. 

Rehearing  refused. 


No.  8399. 
Succession  of  Jean  Lonouefosse. 

The  mere  fact  of  temporary  absence  from  tbe  State  of  the  sarTiving  wife  or  heire  of  the  de- 
ceased, gires  the  Pablic  Adm^iatrator  no  right  to  administer  his  sacoession. 
Thej  were  in  the  present  ease  seasonably  lepresenfed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J.,  in  place  of  Houston,  J.,  absent. 


Albert  Voorhies^  for  Heirs,  Appellees  : 

1.  The  Pablic  Administrator,  under  Acts  of  IdTO,  No.  87,  and  of  1877,  No.  74,  can  be  ap< 
painted  administrator  of  a  succession  only  in  speolfled  contingencies. 

aS.  He  cannot  be  appointeil  when  the  widow  in  community  is  represented  by  an  agent  and 
also  by  counsel  of  record. 

3.  A  temporary  absence  of  the  widow  in  community  on  a  Tinit,  does  not  Justify  his 
appointment. 

4.  The  tutor  of  the  minor  heir  of  the  deceased  as  such,  administers ;  and,  if  an  administrator 
be  needed,  then  this  tutor,  and  not  the  PaUUc  Administrator,  is  entitled  to  the  appoint- 
ment.   Succession  Dietrich,  33  A.  138. 

5.  There  are  no  debts  in  this  succession;  the  minor  heir,  represented  by  his  tator,  does  not 
need  the  senrices  of  the  Public  Adminintrator. 

Breanx  &  Hall,  for  Public  Administrator,  Appellant; 

The  Public  Administrator  is  chaigMl  with  the  duty  ami,  therefore,  entitled  to  the  adminlatra- 
tiOQ  of  all  es*At>'S  w  here  the  widow  and  heir  are  absent,  and  not  represented  in  the  State : 
it  makes  no  distinction  bcbweeu  those  permanently  absent  and  others  Acts  1870,  Sec.  3, 
p.  130;  Acts  1877,  p.  111. 

The  actji)n  of  the  Court  iiiuit  lio  g  ivrtraed  by  the  f  icts  ex'stlng  at  the  time  for  the  necessity 
of  the  appointment  and  nt  the  time  of  the  appointment;  and  subsequent  eronts  cannot 
affect  the  propriety  of  that  action.  Succession  of  Bronson,  11  A.  35;  Succession  of 
Nicholson,  5  A.  350. 
'  Both  the  widow  and  heir  are  admitted  to  have  been  absent  in  Europe  from  the  death  until 
after  the  Judgment  comphdned  of;  and  the  record  shows  that  the  absence  was,  as  late  as 
August,  declared  to  be  indefinite,  and  that  the  parties  were  not  represented  in  the  State. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    P.  S.  Wiltz,  Public  Administrator  for  the  Parish  of  Orleans, 
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appeals  from  a  judgnieDt  rejecting  his  application  to  be  appointe<1 
administrator  of  the  succession  of  Jean  Longiiefosse. 

Longuefosse  died  in  the  City  of  New  Orleans,  where,  at  the  time  of 
his  death,  he  had  his  domicil.  He  left  a  widow  and  minor  child,  who 
were  then  temporarily  absent  on  a  visit  to  their  relatives  in  Prance. 
Immediately  after  his  death,  the  maternal  uncle  of  the  rainor^  cansed 
an  inventory  to  be  made  of  the  succession,  and  asked  that  the  surviving 
widow  of  the  deceased  be  confirmed  as  natural  tutrix,  and  an  under 
tutor  be  appointed. 

The  Public  Administrator  then  made  his  application  to  l)e  appointed 
administrator  of  the  succession.  This  was  opjwsed,  first  by  Pierre 
Puissegiir,  the  uncle  of  the  minor  mentioned,  and  subsequently  by  the 
widow  of  the  deceased,  who  prayed  for  her  confirmation  as  natural 
tutrix.  She  was  still  absent  when  her  opposition  was  filed,  but  she 
alleged  her  residence  in  New  Orleans,  and  that  her  absence  therefrom 
was  but  temporary,  and  that  there  were  no  debts  owing  by  the  succes- 
sion. She  subsequently  I'eturned  to  the  City  with  her  minor  child,  but 
died  after  the  judgment  was  rendered  sustaining  her  opposition  and 
confirming  her  as  natural  tutrix.  After  her  death  Puissegur  was 
appointed  tutor  to  the  minor,  and  has  aj^peared  in  this  Court  and 
asked  that  the  judgment  of  the  lower  court  be  affirmed. 

There  is  no  error  in  that  judgment. 

Longuefosse,  at  the  time  of  his  death,  as  stated,  had  his  domicil  in 
the  City  of  New  Orleans.  This  was,  therefore,  the  domicil  of  his  widow 
and  minor  child.  Their  temporary  absence  did  not  deprive  them  of 
any  legal  rights  as  relates  to  the  succession  of  the  deceased,  and  con- 
ferred no  right  on  the  Public  Administrator  touching  the  administration 
of  that  succession. 

They  were,  constructively,  present  in  the  State,  and  were  seasonably 
represented  therein.  It  is  not  the  mere  temporary  absence  of  the 
surviving  wife  or  heirs  of  the  deceased  that  gives  to  the  Public  Admin- 
istrator the  right  to  administer  his  succession.  The  heir  in  this  case, 
through  his  tutor,  was  entitled  to  be  put  in  the  immediate  possession 
of  the  estate  of  her  father. 

Judgment  affirmed. 
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No.  7696. 

ScccBssioN  OF  Jean  Marib  Duran.    Ok  Opposition  of  the  City 

OF  New  Orleans. 

Where  there  was  a  Judgment  in  the  lower  court  hoxnologathig  an  Recount  of  administration, 
eo  flM  ae  not  opposed,  which  Jndgment  had  become  final,  and  where  the  ofUy  opposition 
to  the  account  was  a  olAim  for  |237.60  for  drainage  tax,  this  Court  has  no  Jurisdiction  to 
determine  the  merits  of  the  controversy,  because  the  amount  to  be  distributed  is  no  longer 
an  appealable  bond. 

APPEAL  from  the  Second  District  Court  for  the  Parish  of  Orleans, 
Tigsot,  J. 


8,  P.  Blanc  and  Frank  N.  Butler,  for  Opponent  and  Appellant : 

ZTo  a4Jiidlcatk»o  of  property,  under  a  sale  made  by  a  Btate  Tax  Collector,  for  the  compulsory 
payment  of  St«te  taxes,  will  exUnguiah  the  liens  of  the  City  of  New  Orleans,  for  its  taxesi 
unless  the  price  of  adjudication  is  sufficient  to  pay  the  entire  amount  due  for  municipal 
as  well  as  for  State  assessments.  R.  S.,  Sec.  3519 ;  Acts  of  1858,  No.  165,  Sec.  7,  p.  Ui; 
Acts  of  180»,  No.  51,  Sec.  4,  p.  51 ;  Bellocq  vs.  City  of  New  Orleans,  31  An.  p.  471. 

if.  i.  Levy,  for  Administratrix,  Appellee : 

Registry  essential  to  preserve  the  privilege  claimed  for  drainage  taxes  against  third  persons. 

Subsequent  registry  has  no  effect.     Const.  1868,  Act  133 ;  Act  1842,  Session  Acts  of  1871, 

Sees.  5,  9,  10 ;  36  A.  R.  503 ;  38  A.  R.  496  ;  35  A.  R.  334 ;  37  ▲.  K.  371. 
Registry  no  effect  as  to  third  persons  to  establish  validity  of  debt. 
A  sale  by  the  State  of  land  forfeited  for  taxes  or  delinquent  taxes,  has  the  effect  of  canceling 

drainage  assessments.    Drainage  charges  are  in  no  sense  municipal  taxes.    They  are  not 

predicated  upon  the  State  or  municipal  rolls. 
Tbe  titles  to  the  Revenue  Acts  of  the  State  indicate  the  clear  latent  to  provide  only  for  the 

ooUeotion  of  the  State  revenue. 


The  opinion  of  the  Court  was  delivered  by 

Todd.  J.  The  City  of  New  Orleans  is  appellant  from  a  judgment  of 
the  late  Second  District  Court  of  said  City,  dismissing  her  opposition 
to  a  final  account  of  administration  of  the  succession  of  Jean  Marie 
Duran,  deceased. 

The  opposition  of  the  City  is  based  upon  a  claim  for  drainage  taxes, 
amounting  to  two  hundred  and  thirty>seven  dollars  and  sixty  cents, 
and  was  filed  on  the  18th  of  March,  1878. 

On  the  19tb  of  Marcli,  a  judgment  was  rendered,  and  signed  on  the 
23d  same  month,  homologating  the  account  so  far  as  not  opposed.  This 
was  the  sole  opposition  to  the  account.  Under,  or  by  the  effect  of  that 
judgment,  the  entire  funds  of  the  succession,  save  enough  to  cover  the 
amount  of  the  City's  claim,  were  distributed,  as  suggested  in  the 
account,  or  such  is  presumed  to  be  the  case,  from  the  effect  and  terms 
of  the  judgment,  leaving  open  for  contestation,  and  the  only  fund 
remaining  for  distribution,  the  amount  in  controversy  between  the 
City  and  the  succession  for  the  taxes  mentioned. 
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In  the  followiug  December  the  oppoaition  was  tried,  and  judgment 
rendered  dismissing  the  same.  From  this  judgment  of  dismissal,  and 
from  this  judgment  alone,  and  not  from  any  previous  judgment  or 
action  of  the  Court,  with  reference  to  the  account,  this  appeal  was  taken. 
The  first  judgment  disposing  of  the  entire  fund  to  be  distributed,  save 
the  small  amount  in  suit,  and  homologating  the  account  wherein  not 
opposed,  hixa  long  since  become  final.  The  claim  of  no  creditor  of  the 
succession  repoi'ted  in  the  tableau  was  opposed,  nor  opposition  made 
to  the  distribution  of  the  succession  funds,  save  the  amount  of  this  tax 
claim  of  the  City ;  and  respecting  this  tax  claim,  no  question  ia  raised 
touching  its  legality  or  constitutionality. 

The  only  amount  that  can  possibly  be  distributed  or  paid  by  or  under 
any  judgment  of  this  Court,  and  in  fact  the  only  amount  involved  when 
this  appeal  was  filed,  and  even  before  it  was  taken,  is  the  sum  in  litiga- 
tion. The  fund  to  be  distributed  is  only  $237.60,  and  the  amount 
claimed  tlterehi  is  just  $237.60,  thus  plainly  demonstrating  that  the 
matter  in  controversy  is  not  within  the  limits  of  our  jurisdiction.  This 
want  of  jurisdiction  we  are  bound  to  notice. 

The  appeal  is,  therefore,  dismissed  at  the  cost  of  the  appellant. 

Justices  Poch6  and  Fenner  dissent. 


Dissenting  Opinion. 

Focnt,  J.  The  action  of  the  majority  in  dismissing  this  appeal  is, 
in  my  opinion,  erroneous,  and  I  therefore  dissent. 

The  account  of  administration,  which  was  opposed  by  the  City  of 
New  Orleans,  shows  that  the  assets  of  the  succession  amounted  to 
$2,692.00. 

This,  in  the  contemplation  of  the  Constitution,  (Art.  81)  was  the 
amount  to  be  distributed,  and  as  it  exceeds  one  thousand  dollars,  this 
Court  is  clearly  vested  with  jurisdiction. 

The  provision  of  the  present  Constitution,  which  extends  the  juris- 
diction of  this  Court  to  all  cases  when  '<  the  fund  to  be  distributed, 
whatever  may  be  the  amount  therein  claimed,  shall  exceed  one  thousand 
dollars,^  is  not  to  be  found  in  any  of  the  previous  Constitutions  of  this 
State,  by  all  of  which  the  jurisdiction  of  the  Supreme  Court  was. 
restricted  to,  and  to  be  tested  by,  the  amount  in  dispute  Henc«,  the 
decisions  rendered  under  previous  Constitutions  can  have  no  bearing 
on  the  issue  herein  presented. 

The  error  of  my  brethren  of  the  majority  consists,  in  my  opinion,  in 
testing  the  jurisdiction  of  this  case,  under  the  issue  presented  after  the 
rendition  of  a  judgment  homologating  the  aecount  as  far  as  not  opposed. 
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and  concluding  that  the  amount  to  be  distributed  is  the  amount  not 
disposed  of  by  the  judgment. 

The  correct  rule  is  to  determine  the  jurisdiction  of  the  Court  under 
the  issues  presented  by  the  pleadings.  At  the  time  of  tiling  her  opposi- 
tion to  an  account  of  administration,  proposing  to  distribute  a  fund 
exceeding  one  thousand  dollars,  the  City  of  New  Orleans,  whatever 
Tuight  be  the  amount  which  she  claimed  therein,  had  acquired  the  con- 
stitutional right  of  appeal,  of  which  she  could  not  be  divested  by  any 
act  of  the  administrator,  or  of  other  creditors  of  the  succession,  or  by 
any  judgment,  order  or  decree  of  the  lower  court.  It  is,  therefore, 
manifestly  erroneous  t<»  hold  that  the  fund  to  be  distiibuted  is  only 
$237.60,  and  the  amount  claimed  therein  is  just  $237.60.  If  such  was 
the  case,  counsel  would  not  have  asked  an  appeal,  and  the  District 
Judge  would  have  granted  none,  even  under  the  Constitution  of  1868. 

When  the  case  reached  us,  the  amount  in  dispute  was  the  claim  of 
the  City  of  New  Orleans,  and  if  our  jurisdiction  was  restricted  to  the 
amount  in  dispute,  or  to  be  tested  by  the  pecuniary  amount  of  the 
issue  presented  on  appeal,  or  of  the  judgment  which  we  may  render, 
the  opinion  w^ould  be  correct,  but  in  all  such  cases  our  jurisdiction  is  to 
be  determined  by  the  amount  of  the  fund  to  be  distributed,  and  hence, 
in  my  humble  opinion,  the  decree  rendered  by  the  mnjoiity  virtually 
Btrikes  out  of  the  Constitution  the  provision  which  extends  the  juris- 
diction of  this  Court  to  all  cases,  where  the  fund  to  be  distributed, 
without  regard  to  the  amount  therein  claimed,  exceeds  one  thousand 
dollars. 

In  several  cases,  involving  a  similar  issue,  we  have  exercised  juris- 
diction, and  have  thus  fully  recognized  and  enforced  the  rule  under 
which  our  jurisdiction  is  to  be  tested  by  the  amount  of  the  fund  to 
be  distributed,  irrespective  of  the  amount  therein  claimed,  and  not  by 
the  amount  in  dispute,  in  all  settlements  of  successions,  and  all  matters 
where  settlements  are  to  be  made  in  concurso. 

Among  such  cases,  I  have  hastily  picked  out  the  following :  Verret 
vs.  Bon  villain,  33  A.  1034  j  Succession  of  Picard,  33  A.  1137  j  Weems 
vs.  Delta  Moss  Co.,  33  A.  976 ;  Succession  of  Andrew  Wells,  No.  8202, 
not  yet  reported. 

It  is  true  that  the  question  of  jurisdiction  was  not  raised  by  counsel 
in  those  cases,  nor  has  it  been  submitted  iu  the  present  case. 

In  the  case  of  Louisiana  Western  R.  R.  Co.  vs.  Hopkins,  33  A.  806,  we 
dismissed  the  appeal  because  it  was  not  a  concurso,  and  we  strongly 
intimated  that  if  such  were  the  case,  we  would  have  maintained  the 
appeal,  without  reference  to  the  amount  claimed  in  the  fund  distributed. 

I,  therefore,  conclude  that  the  decree  dismissing  appeal  is  erroneous. 

Mr.  Justice  Fenner  concurs  in  this  opinion. 
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46    633,  No.  8347. 

51  iml        Katz  &  Barnett  vs.  W.  B.  Sorsby,    London,  Liverpool  &  Globe 

Insurance  Co.,  Garnishee. 

To  entitle  a  i>artj  to  appeal  fVom  an  Interlocutory  Jadgment,  the  Iqjtiry  need  not  be  irreparable ; 

it  is  snfllcleut  that  it  may  become  so  by  a  Unal  Judgment. 
In  garnishment  proceedings  in  execution  of  a  Judgment  obtained  in  an  attaohmcDt  suit,  the 

Judgment  debtor  is  not  a  ueoeasary  party  to  an  appeal  ftom  a  Jndgmont  between  creditor 

and  garnishee. 
When  an'  insurance  company  made  garnishee,  answering  interrogatories,  declares  that  it 

issued  to  the  Judgment  debtor,  a  policy  on  a  stock  of  goods  for  a  stated  amount ;  that  said 

stock  was  burnt  out,  bnt  tbe  loss  had  not  been  acUoated,  the  Judgment  ereditor  cannot  on 

the  tkoe  of  the  answer,  obtain  a  valid  Judgment  ordering  tbe  company  to  adjust  tbe  loss 

within  a  given  delay,  or  else  pay  his  Judgment. 
Tbe  Judgment  creditor  has  no  greater  rights  than  the  assured,  and  cannot  exercise  them 

without  previously  fulfilling  all  required  conditions  precedent. 


1  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Hightor,  J. 


A 


Joseph  P.  ffornor,  Francis  W.  Bak^r^  for  Plaintiffs  and  Appellees : 

1.  Where  proper  and  necessary  parties  have  not  been  made  to  an  appeal  it  will  be  dtsmissad. 
19  L.  971 ;  13  L.  303;  19  R.  903|  16  L.  109 ;  3  R.  436 1  S  R.  9S6  ;  19  R.  180 1  B  A.  367 ;  It  A. 
674 ;  11  A.  674 ;  14  A.  313 ;  3  R.  140 1  10  R.  399  ;  4  A.  S77 ;  11  A.  409  ;  5  A.  174  ;  91  An.  M9 ; 
16  A.  78 ;  18  A.  981 ;  16  A.  40 1  31  A.  334 1  33  A.  484 :  and  91  A.  735. 

9.  A  Judgment  ordering  a  garnishee  to  liquidate  an  indebtedneas  to  the  defendant  and  de- 
posit the  amoont  thereof  with  the  sheriff  within  a  reasonable  delay  fixed,  or  in  deAmlt  to 
pay  the  amount  of  the  Judgment  of  plaintiff,  the  indebtedness  of  gamlahee  to  the  defend- 
ant being,  under  his  answers,  evidently  greater  than  plaintiif's  Judgment,  is  an  intarioon- 
tory  Judgment  which  does  not  work  the  garnishee  irreparable  ii\Jury,  and  no  appeal  Ilea 
tberoftom.    93  A.  913 1  99  A.  138. 

3.  Where  the  transcript  contains  no  i^p^eed  statement  of  foots,  note  of  evidence,  or  bill  of 
exceptions,  and  no  assignment  of  errors  has  been  filed,  the  appeal  should  be  diamiaaed. 
99  A.  71 ;  33  An.  330. 

4.  If  the  garnishee  admits  an  indebtedness  to  the  defendant,  but  does  not  specify  the  amount, 
the  Court  can  order  him  to  liquidate  the  same  within  a  llmice  I  time,  and  p«y  over  to  the 
sheriff  such  amount  as  he  may  find  due.    13  An.  919 ;  19  An.  979:  16  La.  561. 

5.  An  amended  answer  filed  without  leave  of  Court  Is  not  to  be  considered  as  part  of  tbe 
record.    5  La.  66. 

6.  An  averment  that  the  garnishee  is  '*  advised  that  defendant  has  asaigned  his  elairo,"  ia  too 
vague  and  indefinite  to  be  entitled  to  notice.    91  An.  38. 

7.  Act  No.  97  of  Extra  Session  of  1877,  does  not  apply  to  a  garnishee  who  admits  an  indebt. 
edness,  and  where  the  plaintiff  is  not  seeUng  to  disprove  or  traverse  the  answem  of  tbe 
garnishee. 

E,  W,  Huntington,  Horaee  Dufour,  for  Garnishee  and  Appellant : 

1.  Only  persons  intereeted  in  maintaining  the  Judgment,  and  f  n  having  it  remalA  undisturbed 
need  be  made  parties  to  the  appeal  11  A.  186 1  Hen.  Dig.  p.' 963-4 ;  Slder  vs.  Bogem,  11 
A.  666. 

^  A  Judgment  oandemning  a  garnishee  to  pay  money,  in  caee  ho  fUls  to  depoftt  a  speoMe 
sum  with  the  sheriff,  when  he  has  answered  he  did  not  know  how  much  be  owed,  ta  not 
interlocutory,  but  final,  and  an  appeal  lies  therefhxm.  Wabash  and  Erie  Caaal  t».  Beers, 
1  Black,  54 ;  Philip*s  Praetioe,  75. 


r 
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A.  Where  the  record  enableji  the  Conrt  to  deelde  on  the  raeirlta,  no  formal  assignnent  is 
neoeseary.  The  eertlfloate  of  the  olerk  showlnj^  that  the  reeord  contains  all  the  proceed- 
inffA  in  the  rait  Is  enfflolent.  15  A.  490 ;  18  ▲.  961 ;  »4  X.  115 ;  8Ute  vs.  Bank  of  Louisiana, 
5  X.  8.  341 :  14  La.  368. 

4.    Analysis  of  cases  cited  hy  the  Court  in  the  decree  on  the  motion  to  dismiss. 

9.  None  hnt  those  interested  in  maintaining  the  Judgment  nndiatnrbed  need  be  made  parties 
to  the  appeal.  11  A.  666 ;  6  R.  360:  16  La.  384 ;  23  A.  960;  16  La.  109 ;  3  R.  36 ;  5  R.  S84 ; 
13  B.  903;  HL.367;  18  A.  381 ;  31  ▲.  306. 

6.  In  a  snit  where  the  garnishee  has  been  condemned,  and  has  appealed,  the  originsl  Judgment 
debtor  need  not  be  made  a  party  to  the  appeal.  EMer  ts.  Begers,  11  A.  606 ;  Hiarqnese 
▼s.  LeBlanc,  39  A.  303. 

7.  Where  interrogatories  are  not  traversed^  no  Judgment  can  be  rendered  against  a  garnishee 
whose  answers  show  nether  an  attempt  to  eyade  responsibility,  nor  an  aohnowledgment 
of  indebtedness. 

ii.  A  Judgment  must  be  In  accordance  with  the  pleadings,  and  responsiTe  to  the  prayer,  and 
no  Judgment  can  grant  more  relief  than  is  asked.  4  M.  3S9 1  3  N.  S.  341 :  8  K.  S.  469 :  Hen. 
Dig.  pp.  731-733 ;  Louque*s  Dig.  p  338 ;  Bemheim,  Baear  dc  Co.  t».  Sorsby,  lately  decided 
by  Court  of  Appeals. 

9.  Garnishee  cannot  be  held  liable,  as  hi*  answers  were  not  traversed  within  twenty  days. 
Act  37,  Extra  Session  of  1877 ;  31  A.  547. 

10.  Where  there  Is  a  condition  precedent  to  lecoyery,  It  most  be  complied  with  before  the 
party  oan  recover.    Drake  on  Attaehment,  Sec.  553. 

11 .  The  exact  amount  due  by  garnishee  must  be  shown.  Drake  on  Att,  Sec.  553 ;  5  Aobinson, 
447. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  The  plaiatifT,  appellee,  moves  to  dismiss  this  appeal  on 
the  following  grounds : 

1.  '^That  all  proper  and  necessary  parties  have  not  been  made 
parties  to  this  appeal,  the  defendant  not  having  been  made  a  party 
hereto.^ 

2.  ''That  no  appeal  lies  from  such  a  judgment  as  that  att-empted  to 
be  appealed  from,  said  judgment  being  an  interlocutory  one,  which  does 
not  work  irreparable  injury." 

3.  ^*  That  there  is  no  note  of  evidence,  bill  of  exception,  or  assign- 
ment of  errors  of  record,  and,  therefore,  the  appeal  must  be  dismissed." 

The  first  ground  urged  i»  the  only  one  which  calls  for  our  considera- 
tion. The  second  ground  is  disposed  of  by  the  authorities  in  6  La.  435  ; 
2  R.  342^  12  L.  149 ;  11  R.  160;  12  A.455 ;  7  R.  232,  in  which  it  has 
been  held  and  reaffirmed,  that  to  entitle  a  party  to  an  appeal  from  an 
interlocutory  judgment,  it  is  unnecessary  that  the  injury  be  absolutely 
irreparable.  It  suffices  that  it  may  become  irreparable  by  the  final 
judgment  or  action  of  the  Supreme  Court  on  that  judgment. 

The  objection  that  there  is  no  note  of  evidence,  bill  of  exceptions  or 
assignqient  of  errors  of  record,  does  not  justify  the  dismissal  of  the 
appeal  herein  sought. 
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The  certificate  of  the  clerk  i&  full  aod  complete,  and  there  la  do  sag- 
gestion  of  diniination.  The  record  would  enable  the  Supreme  Coart 
to  decide  on  the  merits.     15  A.  420 ;  18  A.  261  j  5  N.  S.  341 ;  14  L.  :i68. 

The  first  ground,  however,  is  serious,  and  the  failure  to  make  the 
defendant  a  party  to  the  appeal,  in  our  opinion,  is  fatal. 

The  rule  that  all  parties  to  a  judgment  must  be  made  parties  to  the 
appeal,  is  only  deviated  from  in  case  of  merely  nominal  parties  without 
interest.    3  A.  317. 

It  has  been  held,  in  3  A.  623,  tliat,  where  plaintiff  in  execution  obtains 
judgment  against  a  garnishee,  from  the  judgment  against  whom 
defendant  appeals,  the  garnishee  must  be  made  a  imrty  to  the  appeal, 
or  it  will  be  dismissed.  Being  interested  in  the  judgment,  it  can  neither 
be  affirmed  nor  reversed  without  giving  him  an  opportunity  of  being 
heard.  So  in  an  attachment  suit  begun  by  garnishment,  plaintifi",  in 
appealing  from  a  judgment  of  dismissal,  must  make  the  garaishees 
parties.  See  also,  14  A.  219.  We  think  the  rule  thus  laid  down,  may, 
with  equal  force,  be  applied  to  the  present  case.    12  A.  801. 

In  this  instance  the  appeal  was  granted  on  petition,  and  there  was  a 
prayer  for  the  citation  only  of  the  plaintiff.  Xo  citation  issued  to  the 
defendant,  nor  has  he  made  any  appearance  in  this  appeal. 

That  he  is  interested  in  the  judgment  seems  to  us  apparent  and 
incontrovertible.  In  the  original  attachment  suit  a  judgment  was 
obt£uned  against  him  serving  as  the  basis  or  measure  of  the  judgment 
against  the  garnishee,  and  whether  that  obtained  against  the  latter  is 
final  or  interlocutory,,  and  working  iiTeparable  im'ury,  is  immaterial,  as 
he  must  have  the  "  opportunity  of  being  heard,"  in  a  matter  in  which  he 
is  surely  interested  to  the  extent  of  the  funds  belonging  to  him  in  the 
hands  of  the  garnishee,  which  are  sought  to  be  applied  to  the  extin- 
guishment of  the  debt  claimed  in  the  suit. 

See  Louque^s  Digest,  title  appeal,  V.  p.  43,  (b.  I,  no.  I,  and  author- 
ities there  cited).    Also,  16  A.  40. 

The  motion  to  dismiss  must  prevail,  and  it  is,  therefore,  ordered  Xlvat 
the  appeal  herein  be  dismissed  at  the  costs  of  appellant. 


On  Rehearino. 

Fenner,  J.  We  are  convinced  of  eiTor  in  our  former  decree  liefeiu. 
in  holding  that  the  defendant,  Sorsby,  was  a  necessary  party  to  this 
appeal. 

It  seems  well  settled,  that  in  proceedings  by  garnishment  in  execution 
of  judgments,  the  judgment  debtor  is  not  a  necessary  party  to  an 
appeal  from  a  judgment  between  the  creditor  and  garnishee.  Elder  vs. 
Rogers,  11  A.  606 ;  Marqneze  vs.  Leblanc,  29  A.  203. 
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The  present  ease  cannot  be  distinguislied  in  principle.  The  pro- 
ceeding, it  is  true,  was  by  attachment,  and  not  originally  in  execution 
of  judgment,  but  it  was  only  after  it  had  culminated  in  a  final  judg- 
ment against  the  defendant,  with  privilege  on  the  property  attached, 
and  only  in  execution  of  that  judgment,  that  the  rule  on  the  garnishee 
was  taken,  from  the  judgment  on  which  the  present  appeal  is  prose- 
cuted. That  the  defendant  was  not  a  necessary  party  to  the  rule,  is 
apparent  iVom  the  fact  that  the  plaintiff  did  not  make  him  a  party. 
How,  then,  can  the  plaintiff  be  heard  to  set  up  that  he  was  a  necessary 
party  to  an  appeal  from  the  judgment  on  such  rule^ 

Our  former  decree  herein  is,  therefore,  annulled  and  set  aside,  and  it 
is  now  ordered  that  the  motion  to  dismiss  this  appeal  be  denied. 


On  the  Merits. 

Bermudez,  C.  J.  The  question  to  be  decided  in  this  case  relates  to 
the  liability  of  a  garnishee,  answering  interrogatories,  under  an  attach- 
ment process. 

The  plaintiffs  seek  to  hold  the  London,  Liverpool  &  Globe  Insurance 
Company  responsible  for  the  judgment  rendered  against  the  defendant, 
on  the  face  of  the  answer  made  by  it,-  and  which  is  to  the  effect,  that : 
^'  the  defendant  was  insured  in  said  Company  for  $5,000,  on  stock  of 
goods;  that  he  was  buiiit  out,  but  as  loss  has  not  been  adjusted, 
Respondent  is  unable  to  say  what  will  be  found  due  him.  Defendants' 
interest  in  aforesaid  policy  was  seized,"  etc. 

The  rule  taken  was  filed  more  than  two  months  after  the  answers  of 
the  garnishee  had  been  part  of  record  in  the  attachment  proceedings. 

It  does  not  appear  that  any  issue  was  joined  on  the  rule,  or  that  any 
evidence  was  introduced  on  the  trial.  There  was  judgment  ordering 
the  garnishee  to  liquidate  the  amount  of  the  loss  and  deposit  the  same 
with  the  sheriff,  within  ten  days,  or  in  default,  that  it  be  condemned  to 
pay  the  amount  of  plaintiffs^  judgment. 

From  this  judgment  the  garnishee  appealed. 

It  is  clear  that  by  its  answer,  the  garnishee  did  not  admit  owing  the 
defendant  any  specific  sum  of  money.  Had  it  done  so,  and  had  the 
plaintiffs  been  satisfied  with  the  answer,  their  remedy  would  have 
simply  been  to  obtain  an  order  directing  the  payment  of  the  money  into 
the  hands  of  the  sheriff,  who  would  have  receipted  therefor. 

The  garnishee  merely  admitted  that  the  defendant  might  have  a 
clam  against  it,  but  that  it  had  not  been  adjusted,  as  yet. 

As  the  attacj^ing  plaintiff  can  acquire  no  other  or  greater  rights 
against  the  garnishee  than  the  defendant,  it  follows  that,  though  tlie 
garnishee  be  indebt-ed  to  the  defendant,  yet  if  there  be  anything  to  be 
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done,  as  a  condition  precedent,  to  his  recovering  his  debt  in  an  action 
against  the  garnished,  the  plaintiff  cannot  obtain  judgment  against  the 
gamisbee  without  performing  the  condition.  It  is  not  enongh  to  charge 
the  garnishee  that  he  owes  something  to  the  defendant.  The  amount 
owing  must  be  shown.    Drake  on  Attachments,  Sec.  553. 

The  record  does  not  establish  that  the  judgment  creditor  has  proved 
any  of  the  facts  which  it  would  have  been  incuml>ent  on  the  insured  to 
have  alleged  and  proved,  previous  to  a  recovery.  There  is  not  even  an 
allegation  of  liability,  for  any  specific  amount,  on  the  part  of  the  Com- 
pany to  the  insured.  Even  if  the  answer  of  the  garnishee,  apparently 
adopted  by  the  rule,  could  be  considered  as  pai*t  of  it,  the  amount  of 
the  loss  sustained,  and  therefore  due  to  the  insured,  not  having  been 
admitted  by  the  Company,  no  order  to  liquidate,  no  money  judgment 
could  have  been  rendered  against  it,  as  was  done.  It  may  still  well  be, 
that  in  a  proper  proceeding  to  hold  it  liable  tender  the  policy,  the 
Company  may  have  some  valid,  exonerating  defense  to  set  up,  which 
it  was  not  bound  to  interpose  on  the  rule  in  this  case* 

In  the  absence  of  any  issue  joined  and  of  evidence  introduced,  the 
defense  must  be  considered  as  having  been  one  of  no  cause  of  action. 

This  view  of  the  case  dispenses  us  from  deteniiining  whether  or  not 
the  rule  was  seasonably  taken.  Act  27,  E.  S.  1877  >  5  R.  447;  16  A. 
253 ;  31  A.  548. 

Whatever  may  be  the  rights  of  the  judgment  creditors  under  the  gar- 
nishment proceeding,  the  same  remain  unimpaired,  in  the  condition  in 
which  they  stood  at  the  date  of  the  seizure. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  reversed,  and  that  the  rule  therein  rendered  be  dismissed,  with 
costs,  in  both  Courts. 


no  1036  No.  8533. 

Heirs  op  David  F.  Miller  vs.  A.  (x.  Ober,  0.  H.  Wilds  etjil. 

This  is  an  Aotion  to  annul  a  will,  the  order  probating  it,  the  appointment  by  eodieil  of  aa  eX' 
ecntor,  and  the  sale  of  the  succesaion  property.  Such  an  action  ia  prescribed  by  Hre 
years. 

APPEAL  from  the  Ninth  Judicial  District  Court,  Parish  of  Conconlia. 
Hough,  J. 


George  S»  Satoyer,  for  Plaintiifs  and  Appellants : 

1.  The  plea  of  prescription,  as  a  peremptory  exception,  is  in  the  nat«re  of  a  demurrer  ^  aU 
the  allegations  in  the  petition  must  be  taken  as  true  for  the  purpose  of  a  trial  of  the  same* 
13  An.  374, 138, 177,  904 ;  14  An.  137 ;  14  La.  421 ;  10  An.  586 ;  9  An.  9 )  6  Rob.  419. 
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Heirs  of  Miller  th.  Olier,  Wildn  et  ol. 

ft.  A  ntincQpatire  teHtainent  by  private  act  mnst  be  roatl  as  reqmrod  by  law,  under  pain*  of 
abiMilato  nullitj.  C.  C  Arts.  1562,  1595 ;  5  Rob.  4dl ;  6  An.  S4d;  11  An.  451 ;  Boil.,  tpni.  1, 
p.  632 ;  VaKille,  Prescr.,  p.  299,  n.  3^0;  C.  N.  972. 

3.  The  order  for  the  execution  of  a  nuncupative  testament  b}'  private  act,  on  the  depomtiona 
of  bnt  two  snbscribinv  witnesses,  is  null  and  of  no  effect.  C.  C.  1648  r  0.  P.  942  9^5.  No 
day  heiag  fixed,  etc.  C.  P.  033.  943;  C.  C.  1^44.  It  cannot  be  the  basis  of  proscription. 
1  Hen.  DiK  647,  (e.  n.  6) ;  1  Kob.  48 ;  5  Rob.  483 ,-  2  An.  726 ;  6  An.  104 ;  5  An.  2(15 ;  6  An. 
246:  10  La.  553. 

4.  The  private  memorandum  attached  to  said  will  had  no  effect.  "  Vno  cont^'xtu  aettfs  Usfari 
app^rtet  Mf,"  etc.    Poth.  ff.  lib.  2,  tit.  1,  sec.  %  ns.  23.  24;  C.  C  1571  ;  14  An.  507. 

5.  The  court  belaw  should  have  granted  a  new  trial.  No  prescnptinn  can  cure  nullities  r»> 
aultini^  frrmi  such  collusion  and  fraud.  Kerr  on  Fraud  and  Mistake,  {i.  293,  authorities 
cited;  UnderwtK)d  vs.  McVeigh,  Anieiicau  Law  Times,  July,  1874,  vol.  1,  n.  7,  pp.  2;?9, 
990. 

JBoutner  d;  Mason,  for  DcfeiKlant*  and  Appellants  : 

The  prescription  of  five  years  bars  nullities  of  fotni  in  the  proceedhigs  leading  to  the  probate 
of  a  will,  also  the  action  to  annul  the  order  and  decnes  of  the  Probate  (.'curt,  under  which 
succession  property  has  already  been  sold.  Rev.  C.  C.  3542  and  3543 ;  Ann  S.  Miliar  vs. 
M.  Georgia  Miller.  32  A.  437  ;  Heirs  Porter  vs.  Homsby,  32  A.  337  ;  MuuhoUand  vs.  Scott. 
33  A.  1043,  and  authorities  there  cited. 


The  opinion  of  the  Coni-t  was  tlelivored  by 

Toi>D,  J.  This  is  an  action  to  annul  the  will  of  David  1* .  Miller, 
deceased,  and  the  order  probating  it,  also  the  sale  of  Biiccession  prop- 
erty, and  recover  the  laud,  the  subject  thereof.  It  is  brought  by  the 
widow  and  legal  heirs  of  the  deceased. 

The  following  facts  relating  to  the  case,  we  gather  from  the  record « 

David  F.  Mjller  died  in  August,  1862,  in  the  Parish  of  Concordia.  He 
left  a  last  will  and  testament  dated  in  March  of  the  same  year,  and 
what  purported  to  be  a  codicil  thereto,  naming  au  executor,  dated  in 
August  of  the  same  year. 

On  tlie  2iHh  of  September,  of  that  year,  the  will  was  probated,  and 
Ulrich,  one  of  the  executors  named  therein,  qualified.  Nothing  was 
done  touching  the  administration  of  the  estate  for  a  number  of  years, 
and  in  1870,  IJh-ich,  executor,  left  the  State.  In  1871,  W.  F.  Miller,  the 
executor  ai»pointe<l  by  the  codicil,  qualified,  and  soon  afterwaixla  caused 
the  sale  of  the  property  in  controversy.  This  sale  \\i\A  made  on  his 
application  to  pay  debts^  and  under  an  order  signed  by  the  Pansh 
Judge,  and  the  property  was  atljudicated  at  public  auctitm  to  one  W. 
A.  Miller,  purporting  to  be  a  creditor  of  the  succession,  and  under  suc- 
cessive sales,  tinally  came  iuto  the  po.**sessioii  of  tlie  defendants. 

After  tlie  sale  (in  1872)  the  executor  filed  his  final  account,  which  was 
homologated  on  that  oppo.sition,  and  he  discharged. 

The  defendants  pleaded  the  prescription  of  one,  five  and  ten  years 
against  the  action,  which  was  sustained  by  the  Judge  a  quoj  and  from 
his  judgment  thereon  this  appeal  is  taken. 
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The  ground  of  nullity  urged  against  the  will  is,  that  it  was  not  read 
in  the  preaence  of  the  witnesses  before  being  signed  by  the  testator. 
And  the  nullity  of  the  order  probating  it,  assigned,  is  that  it  was 
proved  up  by  only  two  witnesses,  whilst  a  third  one  was  present  in  the 
Parish,  and  that  the  prores  verbal  of  the  officer  probating  the  will, 
stating  his  absence,  was  false. 

It  is  further  urged  that  the  execut>or  who  caused  the  sale  of  the  prop- 
eity,  was  without  authority,  because  he  was  appointed  by  the  codicil 
mentioned,  which  was  alleged  to  be  null,  and  that  the  debt  of  the 
succession  claimed  by  the  purchaser  of  the  property  was  extinguished 
by  prescription,  and  the  mortgage  securing  it  had  perempted  before 
the  sale.  Fraud  and  collusion  is  also  charged  between  the  executor 
and  the  said  purchaser. 

The  last  will  was  filed  and  probated  in  1862. 

The  sale  in  question  was  made  in  1871,  under  an  order  of  Court. 

The  final  account  of  the  executor  was  filed  and  homologated,  unop- 
posed, in  1872. 

This  suit  was  brought  July  24,  1880. 

Article  3542,  C.  C,  declares :  ^*  The  following  actions  are  prescribed 
by  five  years :  That  for  the  nullity  or  rescission  of  contracts,  testa- 
ments, or  other  acts.^' 

Article  3543 :  *^  All  informalities  connected  with,  or  growing  out  of, 
any  public  sale  made  by  any  person  authorized  to  sell  at  public  auotiou, 
shall  be  prescribed  against  by  those  claiming  under  such  sale  at  the 
lapse  of  five  years  from  the  time  of  making  it.^^ 

We  have  attentively  considered  the  able  and  ingenious  argument  of 
the  plaintiff  ^s  learned  counsel;  and  the  French  authorities  cited,  to 
show  that  the  prescription  pleaded  does  not  cure  the  nallities  of  a  will 
and  it«  i)robate,  such  as.  are  charged  in  this  instance.  Whatever  may 
be  the  French  jurisprudence  on  the  subject,  it  is  evident  that  tlie 
Article  quoted  above  does  not  recognize  the  distinction  as  to  the 
different  kinds  of  nullity  contended  for.  This  coustructjon  of  tlie 
Article  is  confirmed  by  frequent  adjudications  of  this  Court.  10  A.  684 ; 
2  A.  715 ;  3  A.  329 ;  16  L.  91 ;  32  A.  337,  437 ;  33  A.  1043. 

The  judgment  of  the  lower  court  is,  therefore,  affirmed  with  costs. 
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Fendler  vs.  Bates,  Sheriff,  et  al. 

No.  8506. 
Emanuel  Fendler  vs.  J.  W.  Bates,  Sheriff,  et  al. 

The  Supreme  Court  is  without  Jurisdiction  to  entertalu  a  suit  to  annul  a  tax  sale,  at  the  in- 
stance of  a  person  seekiog  to  enforce  an  hypothecary  action  against  the  property  sold, 
where  the  amount  of  the  mortgage  claim  is  only  |350  and  interest. 

APPEAL  from  the  Seventeenth  Jiulicial  District  Coui't,  Parish  of 
East  Baton  Rouge.     SJierburne,  J. 


C  B.  Favrot,  L.  J>.  Beale,  for  Plaintiff  and  AppeUaut. 
Burgess  dc  Burgess,  for  Defendants  and  Ai>pellee8 : 

Where  tiie  matter  in  dispute  is  a  party's  light  to  subject  property  to  the  payment  of  his 
Judgment  for  an  amount  less  than  $1,000,  this  Court  is  without  Jurisdiction,  although  the 
property  songht  to  be  sul\jected  to  said  Judgment  is  worth  more  than  $1,000.  33  A.  1085 ; 
K.  C.  C.  19T7. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Certain  real  estate  of  J.  C.  Chantte,  having  been  sold  at  a 
tax  sale,  plaintiff,  claiming  a  judicial  mortgage  on  the  property  for 
$350,  and  interest,  brought  a  suit  to  annul  the  tax  sale,  and  in  the 
alternative  to  establish  a  preference  on  the  proceeds  of  the  sale,  should 
the  demand  of  nullity  be  reject.ed,  and  at  the  same  time  praying  that 
the  proceeds  of  the  sale,  which  were  still  in  the  hands  of  the  sheriff  and 
tax  collector,  should  be  retained  till  final  judgment  in  the  case.  An 
order  to  that  effect  was  granted  by  the  Judge. 

This  entire  suit,  as  we  view  it,  is  an  attempt  to  enforce  plaintiff's 
mortgage  claim  of  $350,  and  interest,  against  the  land. 

If  the  sale  should  be  annulled,  the  land  would  not  belong  to  plaintiff, 
and,  in  that  event,  should  he  have  to  bring  another  action  to  enforce 
his  hypothecary  right  against  it,  it  is  clear  that  this  Court  could  not 
entertain  such  a  demand. 

The  case  comes  clearly  within  the  rule  laid  down  in  the  case  of  Loeb 
&  Bloom  vs.  Arent  et  al.,  33  A,  1086. 

Plaintiff ^s  rights  against  the  land,  or  the  proceeds  of  its  sale,  must 
be  measured  strictly  by  the  amount  of  his  mortgage  debt. 

The  case  of  State  ex  reL  Bloss  vs.  Judges,  33  A.  1351^  referred  to,  is 
not  applicable  in  the  instant  case. 

The  motion  to  dismiss  must  prevail. 

The  appeal  is,  therefore,  dismissed  at  appellant^s  costs. 

Levy,  J.,  absent. 
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City  of  New  Oiioana  vs.  LuUlano  and  Beck. 
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45  467| 
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51  lifiS 
51  I232I 
51  12Sh\ 
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106    088 


No.  838a. 

CiTV  OF  Nkw  Okleaxs  vd.  p.  A.  LeBlaxc.    Citv  of  New  Okleaxs 

vs.  T.  A.  Beck.    Consolidated. 

Pefbudantfl,  aa  maunfaotun^ra,  aro  exompt  under  Art.  307  of  the  Conatitntion,  but,  aa  dealera, 
i^iiioh  the  evldouue  showg  them  al^io  to  be,  they  art*  liable  for  a  license  t«s. 


A 


PPEAL  fiHjiii  tho  First  Citv  Court  for  the  City  of  Now  Orleans. 
iSh inner,  J, 


J,  Ward  Gurlei/y  Assistant  City  Attorney,  for  Plaintiff  and  Api>eUaut 
in  tlu'  tirst  caso ;  xVppollco  in  tlie  second  : 

Artielo4  :i200  and  207  tipeolally  ennuierate  the  exemptluna  tnmx  taxation  and  Iluenaea,  and  ex* 

cUulcg  from  exomi>tion  all  {iroiiorty,  poraona  and  callings  nut  enumerated.    31  An.  449. 
A  mannfiicturor  in  ''a person  en$;nj;(-d  in  the  busiueas  of  working  raw  inaterlala  into  warea 

auitable  f«)r  use."    Wobater'a  Dictionary. 
A  coopor  who  makoa  ban  elM  from  blooka  of  atavoa  la  not  a  mannfactnrar,  in  the  aenao  of  the 

law  which  exi'inptH  the  latter  from  taxation.    3Si  A.  1075. 
If  tho  fxeniption  clainuHl  applicH,  it  cannot  beatretchod  beyond  the  aale  of  the  b.'^rrola.  etc., 

niailo  by  <b-tVndant8,  and  they  are  liable  fur  allocuae  tax  on  an3'  other  bnaiDoas  dose  by 

them,    iia  A.  7U5  ;  31  A.  310.  OOd. 

1\  Jf.  Om,  for  T.  A.  Beck,  Appellant : 

A  cooper,  one  who  makoa  ho<;piheudH,  banrela  and  kogii,  la  a  mnnnfaotnrer  of  art  idea  of  wood. 

TVebHter'a  and  Worceater'a  Diotlunarloa ;  BouTier'a  Law  Diotioofiry ;  97  Penn.  Stat.  496 

ond  490. 
He  who  maniifiicturea  artieli'A  of  uhmiI  [h  exempt  fnuu  all  taxation  and  llienae,  and  aa  well,  for 

every  oonatitnent  part  of  mxUX  bu8inea8  iucideut  thereto.   Conatltatlon.  Art.  807 ;  11  l.*enn. 

Stat.  202>205;  6  Gill,  895  and  896. 

Jonteph  P.  Ifornor  and  F.  ir.  Baler,  for  P.  A.  LeBlanc,  Appellee  : 

A  cooi)er  who  ninkeH  barrels  in  a  manufacturer. 

If  a  ioopt«r  employs  moro  tlj  m  tivo  hand*,  ho  is  exempt  from  all  license  under  Artlole  807  of 
the  ConAlitutioit. 


Tlie  opinion  of  the  Court  was  delivered  by 

Bkioudkz,  C.  J.  The  City  claims  in  these  snits  a  license  tax  of  $50 
from  each  of  the  defendants,  who  pnrsue  the  occupation  of  coopers. 

The  defense  is,  the  unconstitutionality  of  the  tax,  by  reason  of  an 
exemption  from  such  tax,  under  the  provisions  of  Article  307  of  tlie 
Constitution. 

The  lower  court  pja^e  jud^nent  for  the  City  against  each  defendant, 
for  ten  dollars  only,  con.sidering  them  as  exempt  tVom  the  $50  licenw», 
hut  as  liable  for  that  of  i^lO  as  mechanics,  whose  receipts  exceed  $8,000. 

The  judgments  thus  rendered  are  brought  up  to  be  renewed  together. 

Tlic  Article  invoked  reads: 

'^  There  shall  also  be  exempt  from  taxation  and  license  for  a  period 
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of  ten  yearn  froDi  the  adoption  of  this  Constitution,  the  capital,  machin- 
ery, and  other  jiroperty  employed  in  the  manufacture  of  textile  fabrics, 
leather,  shoes,  harness,  saddlery,  hata,  flour,  machinery,  agricultural 
implements,  and  furniture  and  other  articles  of  wood,  marble  or  stone ; 
i»oai),  stationery,  ink  and  ])aper,  bc»at  building  and  chocolate ;  provided 
that  not  less  than  five  hands  are  employed  in  each  factory." 

The  object  of  tlie  convention  was  to  exempt  from  taxation  the  prop- 
erty mentioned,  and  from  license  the  persons  using  the  same,  during 
the  time,  and  under  the  restriction  stated. 

To  determine  whether  the  defendants  are  such  persons,  it  is  ueces- 
tjary  to  determine  whether  they  are  engaged  in  the  manufacture  of 
articles  of  wood. 

The  record  shows  that  they  are  coopers,  mechanics  who  employ 
Assistance  -,  that  they  make  barrels,  liogsheads  from  rough  logs  and 
ttplits,  and  carry  on  a  general. cooperage  business. 

It  establishes  that  for  1831,  LeBlanc^s  gross  receipts  from  the  sale  of 
Auch  aiticles  amounted  to  $30,000;  from  the  sale  of  hoop  poles  to 
$2,000 ;  from  repairing  damaged  packages  to  $3,(XX). 

It  shows  that  for  the  same  year  those  of  Beck,  for  the  sale  of  articles 
manufactured  by  him,  amounted  to  $90,000 ;  for  the  sale  of  hoop  poles 
to  83,000 ;  for  the  repairing  of  damaged  articles  to  $400,  and  for  the 
•ale  of  old  barrels,  etc.,  taken  in  payment  of  uev^  ones,  to  $2,000. 

Webster  defines  a  manufacturer  to  be  a  person  engaged  in  the  busi- 
ness of  working  raw  materials  into  wares  suitable  for  use. 

The  defendants  are  eitlier  dealers  or  they  are  manufacturers.  If  they 
are  not  dealers,  they  are  manufacturers.  They  may  be  both.  A  deader 
is  not  one  who  buys  to  keep,  or  makes  to  sell,  but  one  who  buys  to  sell 
again.  He  stands  between  the  producer  and  the  consuuier,  and  depends 
for  his  profit,  not  upon  the  labor  which  he  best4)ws  on  his  commodities, 
but  upon  the  skill  and  foresight  with  which  he  watches  the  markets. 

A  manufacturer  is  not  one  who  creates  out  of  nothing,  for  that 
surpasses  human  power ;  neither  is  he  one  who  produces  a  new  article 
i>ut  of  materials  entirely  raw.  He  is  one  who  gives  new  shapes,  new 
qualities,  new  combinations  to  matter  which  has  already  gone  through 
aome  artificial  process.  A  shoemaker  is  none  the  less  a  manufacturer, 
because  he  does  not  also  tan  the  leather ;  the  tanner  is  none  the  less  a 
manufacturer  of  leather,  because  he  does  not  breed  and  raise  the 
bullocks  from  which  the  raw  hides  are  taken.  The  tanner  makes 
leather  to  sell,  but  does  not  buy  hides  to  sell  again.  He  produces  the 
article  of  the  leather  and  depends  for  his  profit  upon  the  labor  which 
he  bestows  upon  the  raw  material. 

In  other  words,  dealers  are  middlemen  between  the  manufacturer  or 
the  producer  and  the  consumer.    Manufacturers  are  the  suppliers  of 
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the  dealers,  or  consaraers.   33  Penn.  330 ;  Commonwealtb  vs.  Campbtll, 
100  Mass.  183 ;  Burroughs  on  Tax.  p.  153,  i  80. 

In  so  far  as  they  make  barrels,  hogsheads,  and  similar  articles  of 
wood,  such  as  coopers  make,  the  defendants  must  be  considered  as  man- 
nfactnrers,  and  as  such,  exempt  from  the  license  sought  to  be  collected 
from  them. 

But  the  case  is  different  where  they  deal  in  articles  of  wood  not  man- 
ufactured by  themselves^  as  when  they  buy  and  sell  hoop, poles.  For 
pursuing  such  business  they  are  liable.  The  exemption,  to  which  they 
are  entitled  as  coopers,  cannot  be  extended  to  occupations  which  are 
not  formally  exempt.    28  A.  765 ;  31  A.  310,  668. 

There  is  an  admission  in  the  record  that  it  is  the  custom  of  the 
coopers  doing  business  on  an  extensive  scale,  to  purchase  in  the  sprini^ 
cargoes  of  hoop  poles,  and  after  retaining  as  many  as  may  be  necessary 
for  their  factories,  to  resell  to  smaller  dealers  the  surplus  remaining  on 
hand. 

That  the  sales  of  defendant,  LeBlanc,  exceed  $2^000,  and  those  of 
defendant,  Beck,  exceed  $3,000. 

The  City  has  claimed  $50  from  each  defendant,  whom  the  lower  court 
has  condemned  to  pay  a  license  of  $10  onl}'.  The  City  insists  that  if 
they  be  not  liable  as  coopers,  they  should  be  held  liable  as  mechanics, 
each  for  a  license  of  $20,  their  receipts  exceeding  $4,000.  The  appeal 
being  on  the  law  and  on  the  facts,  under  Article  81  of  the  Constitution , 
we  can  pass  upon  this  question. 

From  the  showing  made,  we  are  not  satisfied  that  in  the  business 
done  by  them  the  defendants  have  shown  that  the  hoop  poles  which 
they  have  sold  were  those  remaining  on  hand  at  the  end  of  the  season. 
The  burden  was  upon  them  to  do  so,  on  this  account  and  under  the 
admission.  The  inference  is  that  they  have  sold  those  hoop  poles  as 
dealers,  to  smaller  dealers,  but  as  their  receipts  did  not  exceed  $4,000, 
but  $2,000  only^  they  could  not  be  held  to  pay  a  license  of  more 
than  $10. 

We  find  no  error  in  the  judgments  appealed  from,  which  are,  there- 
fore, affirmed  with  costs. 

Rehearing  refused. 
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Sttcoesaion  of  Berf use. 


No.  8394. 
Succession  op  Mary  Ann  Berfuse. 

The  Civil  DlBtrict  Court  1«  lefpally  open  from  the  third  of  Jaly  to  November,  for  probate 
matters ;  a  judgment  rendered  in  such  matters  is  of  full  force  and  effect,  and  an  appeal 
thereAnm,  granted  on  raotifm  legally  obtained. 

It  is  Inconsistent  to  aalc,  in  a  petition,  to  be  recognized  aa  sole  heir,  accepting  a  soccesaion 
purely  and  Kiniply,  then  afterwarda,  by  opposition  to  the  Public  Administrator,  pray  to  be 
appointed  admlLlatratrir ;  such  oppoaltion  and  prayer  operate  as  a  waiver  of  the  first 
demand. 

The  iatervenor  has  failed  to  eatablish  her  identity,  hence,  her  claim  to  admlniater,  in  prefer* 
ence  to  the  Public  Administrator,  must  fall. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lasaru$,  J. 


Jttlinn  A,  8egher9,  for  Intervenors  and  Appellants : 

Tlie  Public  Administrator  has  no  right  to  claim  to  be  appointed  in  a  succession  vrhen  there 

are  heirs  present  in  the  State. 
In  default  of  legitimate  deaeendanCa,  the  natural  children  are  the  legal  heira  of  their  mother, 

and  no  one  can  contest  their  right  to  her  aacceaalon,  nnlesa  he  has  an  interest  in  so  doing. 
The  legal  acknowledgment  of  natural  children,  and  their  Judicial  acknowledgment,  decreed  by 

judgment  of  Court,  are  of  equal  dignity  and  are  both  due  aeknaivUdgmerUa^  under  the  law, 

as  to  their  eflTeGta. 

Breaux  ^  llallj  for  Pablrc  Administrator,  Appellee. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  This  appeal  is  taken  from  a  judgment  appointing  the 
Public  Administrat-or,  P.  S.  Wiltz,  administrator  of  the  succession. 

The  grounds  urged  for  the  dismissal  of.  the  appeal  are,  that  it  was 
obtained  out  of  term  time,  not  on  petition,  and  that  no  citation  of 
Hp}>eal  was  issued. 

The  record  shows  that  the  judgment  was  rendered  on  September 
27th,  1881,  and  signed  on  the  8th  of  October  following,  and  that  the 
order  of  appeal  was  granted,  on  appellants'  motion^  on  the  18th  of  the 
same  month. 

Appellee  contends  that  the  terms  of  the  Civil  District  Court  of  the 
Parish  of  Orleans,  are  fixed  and  regulated  by  Section  1985  of  thie  Revised 
Statutes,  ^xing  tlie  t«rms  of  the  District  Courts  for  the  Parish  of 
Orleans,  established  under  the  Constitution  of  1868 )  under  the  provis- 
ions of  which  law,  said  terms  began  on  the  first  Monday  of  November, 
and  ended  on  the  tliird  of  July  of  each  year,  and  hence  he  argues  that  the 
appeal  in  this  case  was  granted  out  of  term-time,  and  that  it  should 
have  been  obtained  by  petition  and  followed  by  citation  of  appeal. 

Appellants,  on  the  other  hand,  urged  that  under  the  powers  conferred 
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to  it  by  Art.  132  of  tlic  present  ConBtitution,  the  Civil  District  Conrt 
for  the  Parish  of  Orleaus,  has  fixed  its  own  terms  j  that  under  the  rule& 
of  said  Court,  its  term  for  (jeneral  matters  begins  on  the  first  Monclay 
of  November  and  ends  on  the  third  of  July  of  each  year,  and  that  from 
the  tliird  of  July  to  the  first  Monday  of  November,  of  eacl»  year,  Court 
shall  be  open,  for  certain  enumerated  purposes,  among  which  i& 
included  the  trial  of  all  probate  matters.  Hence,  they  contend  that  the- 
judgment  appealed  from  was  rendered  at  a  term  of  Court  legally  estab- 
lished for  thQ  purpose  of  such  a  judgment,  and  that  the  order  of  appeal 
was  proi)erly  and  legally  granted  on  their  motion  i)resented  at  tlie 
term  at  which  the  judgment  was  renhdered. 

All  the  courts  created  bj^  tlie  Constitution  of  1868,  having  been  abol- 
ished by  the  present  Constitution,  it  follows,  as  a  logical  proposition, 
that  all  laws  passed  under  the  former  Constitution,  specially  intended 
for  the  regulation  of  courts  created  thereunder,  have,  of  necessity,  beeu 
abrogated,  and  have  disappeared  with  the  courts  for  which  they  had 
been  enacted.  The  object  and  the  subject  matter  of  the  law  having 
ceased  to  exist,  the  law  itself  has  perished.  Hence,  we  are  clear  that 
Section  1985  of  the  Revised  Statutes  does  not  regulate  the  terms  of  the 
Civil  District  Court  for  the  Parish  of  Orleans,  and  tliat  under  the 
present  Constitution^  such  terms  have  been  properly  and  legally  fixed 
bv  said  Court. 

We,  therefore,  conclude  that  in  September  and  October  last  that 
tribunal  was  legally  open  for  the  trial  of  probate  matters  i  that  the  judg- 
ment appealed  from  was  rendered  at  a  term  of  Court  legally  established 
for  the  purpose  of  such  judgments,  and  that  the  order  of  appeal  was 
legally  obtained  at  the  same  term. 

Appellee's  theory,  under  which  the  Court  was  oi>en  for  the  purpose 
of  rendering  a  valid  judgment  in  his  favor,  but  not  for  the  purpose  of 
granting  an  order  of  appeal  therefrom,  on  motion,  is  glaringly  illogical 
and  absolutely  untenable.  21  A.  733,  State  ex  rel.  New  Orleans  vs. 
Judge,  etc. 

The  motion  to  dismiss  this  appeal  is,  therefore,  overruled  at  appellant!?* 
costs. 


Ok  the  Merits. 

Fej?ner,  J.  Christina  and  Mary  Berfuse,  alleging  themselves  to  be 
illegitimate  children  of  deceased,  and  alleging  that  she  died  intestate 
lea\ing  no  legitimate  heirs,  filed  a  petition  praying  to  be  recognised  as 
her  sole  heirs,  accepting  her  succession  purely  and  simply,  and  to  be 
put  in  x)osse3sion  thereof.  This  petition  was  accompanied  by  certain 
affidavits  tending  to  establish  the  facts  alleged. 
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No  action  appears  ever  to  have  been  taken  on  this  petition.  Subse- 
quently, P.  S.  Wiltz,  Public  Administrator,  filed  his  petition  represent- 
ing that  deceased  left  no  surviving  husband  or  heir,  present  or  repre- 
sented in  the  State,  and  died  intestate,  and  praying  to  be  appointed 
administrator  of  her  estat'O.  Under  proper  order  of  court,  the  applica- 
tion was  publislied  according  to  law.  Pending  the  legal  delay,  Mary 
and  Christina  Berfuse,  claiming  to  be  natural  children  duly  acknowl- 
edged, and,  as  such,  heirs  of  the  deceased,  filed  an  opposition  to  the 
application  of  the  Public  Administrator,  and  prayed  that  it  be  rejected, 
and  that  Mary  should  be  appointed  administratrix  of  the  succession. 

This  opposition,  and  the  prayer  thereof,  was  inconsistent  with  their 
prior  petition  to-be  put  into  possession  as  lieirs,  and  operated  a  waiver 
of  that  demand.  It  left  before  the  Court  a  simple  contest  for  adminis- 
tration between  the  Public  Administrator,  on  the  one  hand,  and  Mary 
Berfuse  on  the  other. 

After  trial,  judgment  was  rendered  dimissing  the  opposition,  and 
appointing  the  Public  Administrator,  from  which  judgment,  opponents 
have  appealed. 

The  record  contains  no  note  of  evidence  and  no  copy  of  the  testimony, 
aod  we  have  nothing  before  us  except  an  agreed  statement  of  facta, 
which  is  as  follows : 

^'Opponents'  witnesses  proved,  that  they  had  known  Mary  Ann 
Berfuse,  one  of  the  opponents,  for  many  years;  that  they  always 
considered  her  as  the  daughter  of  deceased,  having  known  her  as  a 
member  of  her  houseliold,  since  early  childhood. '' 

One  witness  testified  '^  that  he  was  present  at  the  fete  de  baptemej  held 
io  honor  of  opponent,  Mary  Ann  Berfuse;  that  he  passed  the  day  at  the 
house  and  partook  of  the  good  cheer  provided  for  the  occasion. 

"  That  during  the  day,  a  party  of  persons  left  the  liouse,  bearing  the 
infant,  and  avowedly  for  the  purpose  of  having  it  baptised.  That  said 
]Murty  retamed  with  the  infant.'' 

^'  That  neither  the  witness  nor  the  mother,  the  deceased,  accompanied 
said  party. 

''  That  the  deceased  was  employed  during  the  day  in  preparing  the 
festival." 

We  can  consider  nothing  but  the  above  statement.  We  are  asked  to 
consider  the  afildavits  attached  to  the  petition  for  putting  in  possession. 

They  would  clearly  have  been  inadmissible,  as  evidence,  except  by 
consent.  There  is  no  proof  of  such  consent,  and  none  that  they  were 
ever  even  offered  in  evidence. 

We  find  attached  to  the  record,  at  the  end,  a  certificate  of  baptism^ 
in  the  origintd,  which,  by  the  endorsement  on  it,  appears  only  to  hav^ 
been  filed  in  the  lower  court  on  the  day  the  appeal  was  taken.    By 
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whose  authority  it  was  filed,  and  how  it  comes  to  be  thas  pasted  on  the 
record,  is  not  explained,  and  we  can  discover  no  possible  authority  for 
taking  cognizance  of  it,  especially  as  the  counsel  for  the  administrator 
objects  thereto. 

Unless  the  oppouent-s  proved  their  heirship,  the  judgment  of  the 
lower  court  was  clearly  correct. 

Clearly  the  statement  of  facts  does  not  prove  the  heirship.  It  does 
not  prove  acknowledgment  by  the  alleged  mother,  in  any  manner 
authorized  by  law^  nor  does  it  prove  the  maternal  descent,  to  do 
which,  opponent  was  bound  to  show  that  she  was  'identically  the 
same  person  as  the  child  whom  the  mother  brought  forth.^  C.  C.  212, 
(230). 

This  involves,  firsts  proof  of  the  aeoowihement  and  the  bringing  forth 
of  the  child  ;  and,  9ec<m4,  proof  of  the  identity  of  the  claimant  with  the 
child  so  brought  forth.  5  Demolombe,  Nos.  500  and  501 ;  I  Monrlon, 
p.  493. 

There  is  a  complete  lack  of  such  proof. 

Opponents  may  have  rights  which  they  may  vindicate  in  other  pro- 
ceedings and  on  proper  evidence.  But,  upon  the  issue  and  evidence 
presented  by  this  appeal.  It  is  clear  we  cannot  say  the  judgment 
pronounced  is  erroneous. 

Judgment  affirmed  at  appellants'  costs. 


I  34    6U2 

]1<^   528  No.  /025, 

University  Publishing  Co.  vs.  Mrs.  Charlotte  Piffet  et  al. 

The  term  '*  onder-tonMit,"  as  ated  in  C.  C.  S706,  is  synonymoiis  with  "nnder-lesMe.** 
Without  a  price  fixed  by  the  parties  or  left  to  the  award  of  ^  third  person  named  tut  deter- 
mined, there  can  be  no  lease. 
The  goods  of  a  third  person  oontalned  in  the  leased  hoiue  by  his  ooaaenl^  under  an  agrsenent 
with  the  lessee,  that  no  tent  or  other  oonsideration  was  to  be  paid  for  the  oocapaoey,  are 
not  the  goods  of  an  "under  tenant, "  and  are  affected  by  the  landlord's  pledge. 

APPEAL  from  the  Sixth  District  Court  for  t]|ie  Parish  of  Orleans. 
Bightor,  J. 


A,  L.  Tucker,  for  Plaintiff  and  Appellee : 

1.  Where  a  lessee  of  a  tiara  penatta  a  thizd  person  to  oocnpy  a  rooa  or  apa^tvoii  in  the 
leased  store,  free  of  tent;  and  without  any  fixed  term,  the  latter  is  under  ttnemt  at  wiU  of 
the  principid  lessee ;  and  his  goods  and  effects  foand  in  saoh  room  or  apartment  of  thv 
leased  store,  are  not  aubjeot  to  the  right  of  pledge  ei^loyed  by  the  landlord  of  the  principd 
lessee,  except  as  is  presided  1^  the  OlvU  Oode,  Art.  S706. 

3.  The  UnlTerrity  Pnblishbig.Compwiy,  throngh  lip  agiqnt,  ClariEo,  being  the  mider-teviaot 
of  Gresham,  the  principal  leasee,  and  not  being  indebied  to  him  for  any  amount,  iU  goodi 
foand  on  the  leased  pKBiaas  oonM  net  bekgai^  seiaad  and  sold  by  Mrs.  Piilet,  the  tessor. 
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to  Mttiiify  the  rents  due  by  Gresham.  C.  C.  3706 ;  7  A.  594 ;  16  A.  40S-^1,  718 ;  Smith's 
Landlord  and  Tenant,  48,  50 ;  Harrison's  Digest,  Vol.  9,  p.  3630,  and  cases  there  cited  ; 
Kent's  Commentaries,  (6th  edition,)  pp.  113,  114,  115;  Tomlin's  Law  Diet.,  Vol.  3,  p.  573, 
for  defiuHlon  of  "  tenant." 
3.  The  effects  of  the  under-tenant,  who  owes  no  rent  to  the  lessee,  cannot  be  seized  by  the 
landlord,  and  if  they  are  sold  durin;;  his  absenoe,  he  may  recover  their  value.    18  A.  7m. 

L.  L,  Levy,  for  Defendant  and  Appellaut : 

As  the  plaintiff  was  In  no  sense  a  sttb-tenant,  and  his  goods  <m  the  leased  premises  were  there 
with  his  express  eonsent,  tlio  lessor's  pledge  afleoted  the  goods  onder  the  express  provi. 
sion  of  statute,  C.  C.  9707 ;  14  A.  K.  509 ;  S8  A.  B.  433 ;  37  A.  R.  87. 


The  opinion  of  the  Court  was  delivered  by 

F£NNER,  J.  Defeuditnt,  as  lessor  of  Jas.  A.  Gresham,  upon  a  claim 
for  unpaid  rent,  provisionally  seized,  and,  after  judgment,  causeti  to 
l»e  sold  certain  property  of  the  plaintiff  found  ou  the  premises,  and 
claim'jd  t3  be  subject  to  her,  lessor^  privilege. 

The  present  action  is  for  restitutiou  of  the  value  of  the  property  ou 
the  ground  that  it  was  unlawfally  seizi^d  and  sold. 

It  is  not  denied  that  plaintiff  ^s  goods  were  '^  contaified  in  the  house 
or  store,"  by  its  own  express  consent,  <iud  were,  therefore,  affected  by 
the  landlord's  right  of  pledge  under  C.  C.  2707,  unless  plaintiff  was  an 

w 

*^  under-tenant^  "  not  indebted  to  the  principal  lessee  at  the  date  of 
seizure,  in  which  case  his  goods  would  be  protected  under  C.  C.  2706. 

Tlie  facts  are,  that  plaintiff  was  pennitted  to  use  for  his  business, 
and  to  store  his  goods  in,  a  room  of  the  leased  house,  by  consent  of  the 
principal  lessee  and  at  his  will,  under  an  agreement  that  he  was  to  pay 
no  rent  or  other  consideration  for  the  piivilege,  the  motive  of  the 
lessee  being  benefit  to  his  business  expected  from  having  plaintiff  in 
the  house. 

Clearly  this  arrangement  was  not  a  Zc^we,  which  is  defined  by  our 
law  to  be  ''  a  synalhtgmatic  contract,  by  wliich  one  party  gives  to  the 
other  the  ei\joynient  of  a  thing  at  a  fixed  price,''  and  to  constitute 
which,  as  in  a  sale,  ^' three  things  are  absolutely  necessary,  to- wit:  the 
thing,  the  price  and  the  consent."    C.  C.  2670,  2672. 

Without  a  price  fixed  by  the  parties  or  left  to  the  award  of  a  third 
person  named,  and  determined,  there  can  be  no  lease.  Fisk  vs.  Moore s, 
11  Rob,  27» ;  Uaughery  vs.  Lee,  17  A.  23 ;  Gleason  vs.  Sheriff,  20  A.  268. 

It  is  contended,  however,  that  the  word  "  under-tenant,"  as  used  in 
C.  C.  2706,  is  not  necessarily  synonymous  with  under-lessee,  but  may 
cover  tenancy  arising  otherwise  than  from  a  lease,  and  quotations  ar43 
made  from  common  law  autliorities  to  the  efiect  that  the  mere  occupier, 
by  eonsent  of  owner,  and  rent  free,  is  a  tenant  at  will.  No  doubt  he  is 
a  tenant  in  the  broad  sense  of  holding  and  possessing,  but  the  context 
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of  Art.  270(J,  taken  in  connection  with  Art.  2707,  leave  no  possible  doubt 
that  the  Code  refers  alone  to  under-Ussees, 

Plaintiff  not  being  such,  his  goods  fell  under  tlie  lessor's  pledge. 

The  other  ground  urged,  tliat  the  lessor's  rent  judgment  was  fully 
satisfied  out  of  the  sale  of  the  lessee's  property,  without  the  necessity 
of  selling  that  of  plaintiff,  is  not  sustained  In'  the  record.  The  lessor's 
judgment  was  for  $3,716.64,  besides  interest.  The  nett  proceeds  of 
the  entire  sale  were  insufficient  to  satisfy  the  same. 

Plaintiff  has  no  concern  with  the  arrangement  by  which,  after  the 
sale,  the  lessor  acquired,  for  a  consideration,  the  unexpired  term  of  the 
lease. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  fit>m  be  annulled,  avoided  and  reversed,  and  it  is  now  ordered 
and  decreed,  that  there  be  judgment  in  favor  of  the  defendant,  rejecting 
the  demand  of  plaintiff  at  its  costs  in  both  Courts. 

Levy,  J.,  absent. 


No.  9758. 

Gordon  &  Gomila  vs.  F.  Muchler.    The  Louisiana  National 
Bank  vs.  The  Union  National  Bank.    Consolidated. 

By-laws  of  »  oorpomtion  to  be  valid  mnst  be  consistent  with  the  general  law,  and  eaanoi  alTect 

the  rights  of  third  parties  witboat  their  consent,  or  depositors  not  priry  to  them. 
A  bank  cannot  apply  fiinds  on  deposit  to  the  payment  of  a  debt  due  it  by  the  depoeitor ;  com* 

peusation  never  takes  place  iq  such  a  case  without  the  special  assent  of  the  depositor. 
Onr  law  differs  from  the  common  law  doctrine,  that  where  a  check  has  been  presented  to,  and 

acceptance  refuted  by  a  bank,  there  being  no  privity,  the  holder  of  the  oheck  oanaoi  aae 

the  bank. 
A  check  duly  notified  to  the  bank  constitntea  an  equitable  assignment  of  the  fund  against 

which  it  is  drawn.    Case  vs.  Henderson,  93  An.  49,  overrnled.    Gbittr,    There  is  no  disr 

tinotion  to  be  made  between  the  irregular  deposit  of  the  ooatomer  with  hia  factor  and  thst 

of  a  depositor  with  a  bank. 

APPEAL  from  the  Thii-d  District  Court  for  the  Parish  of  Orleans. 
Monroe  J  J, 


J.  Ward  Onrlei/,  for  Gordon  &  Gomila,  Appellants : 

1.  A  bank  cannot  apply  deposits  held  by  it  to  the  payment  of  an  indebtedness  dne  it  by  the 
depoeitor.  C.  C.  mO,  3956 ;  19  An.  257 ;  7  An.  53 ;  9  An.  S5;  11  An.  73 ;  »  An.  lit;  3S 
An.  500* 

Neither  cnstom,  nor  the  by-laws  of  the  bank  can  authorize  snch  oompeoaatlon  or  set  ofl^  when 
prohibited  by  law.  93  An.  113;  Sec.  5136,  B.  S.  U.  S. ;  5  N.  8.  344 ;  9  An.  44 ;  Angell  and 
Ames  on  Corporations,  $$  333, 335 ;  C  C.  433,  445 ;  85  An.  413. 

%.  A  cheek  is  not  an  aaaignmant  of  the  stated  amoant  of  the  toad  upon  which  it  la  dnwn, 
before  it  is  accepted  by  the  drawee.  Xor  has  the  holder  any  action  againat.  the  bank  in 
case  of  refusal  to  pay.    93  An.  49 ;  10  Wallace.  l.Vi ;  13  La.  96 ;  94  U.  S.  843. 

A  check  does  not  differ  in  this  respect  from  a  eight  draft. 
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3.  The  payee  of  tbe  checic  knew,  when  it  received  the  check  for  the  entire  balailce  dae  the 
drawer,  that  the  drawer  had  failed,  owing  tnany  crrditora,  and  could  not  neet  his  obliga* 
tlona,  and  tbo  facta  of  the  ca«e  are  aach  aa  entitle  Gonlon  &  Gomila,  the  attaching  eredi- 
tors.  to  ftaid  balance  of  deposit. 

Arte.  S:649  to  26.H  C.  C  ,  do  not  apply  to  checks  on  hanks.  The  requirements  of  those  Artiiles 
are  not  fulfilled  if  the  assignment  be  in  the  fotm  of  »  ne^oUahle  instrument. 

Checks  befog  tgoHabU  paper,  they  are  governed  by  the  iex  weroatoria^  and  do  not  operate  as 
an  assignmeut,  unless  Hccepted  by  the  drawee.  83  An.  49  and  00 ,-  10  Wallace,  153;  13  La. 
96 :  M  U.  S.  343 ;  49  Barb.  (N.  Y  )  «2 :  Law  Rep.,  6  E.  and  J.  Appeal  35S ;  Law  Bep.,  19 
£q.  Cases,  p.  74;  12  M.  496.  and  easeji  there  cited ;  3  X.  8. 133;  8  Rob.  133;  5  L  403;  4 
An.lOS. 

Miller,  Finney  d;  Miller ,  for  Louisiana  National  Bank,  Appellee : 

tee  cheek  holder  ^hM^  a  right  of  action  against  the  bank  on  which  it  is  dr.\wn,  the  depositor 
having  in  the  bank,  on  deposit,  tbe  fund*  to  meet  tbe  check.  Van  Bibber  vs.  Bank  of 
Louisiana,  14tb  An.  486,  awl  other  authoriti<*s  cited  in  brief. 

The  bank  cannot  compensate  the  debt  it  owes  to  the  depositor,  by  the  debt  due  to  it  by  the 
depoaltlon.    Civlt  Codo.  Art.  3310 }  M  An.  35 ;  33d  An.  116 ;  33d  An.  S90. 

The  oompcnsation  beiog  prohibited  by  law,  tlte  by-law  of  the  bank  which  undeilakes  to  allow 
that  ooaipensatlou  cannot  prevail.  By-laws  canuot  override  the  law.  They  must  be 
framed  in  accordance  with,  and  not  against  the  law,  or,  as  the  statute  expresses  it,  ''not 
Inconsistent  with  law.".  R.  S.  IT.  S.,  $  5136,  paragraph  6 ;  Angell  &  Ames  on  Corpora- 
tions, $333. 

Kcr  do  by-laws  bind  depositors  not  privy  to  them.    23d  An.  96. 

The  check  by  tbe  drawer,  on  funds  in  the  bank,  passes  to  payee  of  the  check,  the  fond  paid 
the  date  of  presentment  of  the  check.  Hence,  no  subsequent  attachment  against  the 
drawer  of  the  check  can  reach  the  Aind,  which  has  ceased  to  be  his  property. 

Carleton  Uuntj  for  Defendant  and  Appellant : 

"Where  one  having  money  on  deposit  in  a  bank,  becomes  iudebted  to  It  by  the  maturity  of  a 
note  executed  by  him,  and  held  by  the  bank,  compensation  will  take  place,  and  tiio  debts 
extinguish  each  other  to  the  extent  of  the  smaller  of  the  two.  10  Bob.  197;  Moiaeoa 
Bank^  Ed.  1«70,  pp.  38,  39,  31,  43. 

The  decisions  of  the  Supreme  Court  of  Louisiana  in  the  fullowing  cases,  to-wit :  Bloodworth 
vs.  Jacobs,  3  An.  35 ;  Breed  vs.  Purvis,  7  An.  53 ;  Morgan  vs.  Latbrop,  13  An.  357 ;  Bogert 
T8.  Bgerton,  11  An.  73 ;  Hnrdock  vs.  Bank,  33  An.  116 ;  Hancock  vs.  Citizeos'  Bank  «*f 
La.  33  An.  582,  are  inapplicable  in  the  instant  suit.  Bat  tbe  decision  of  the  Court  in 
Fowler  vs.  The  Bank  of  Louisiana,  10  Robinson's  Reports,  p.  300.  as  shown  already  in  the 
first  brief  for  the  Tnion  National  Bank,  is  of  direct  application  in  the  iustant  case,  and 
there  must  be  Judgment  in  accordance  with  this  decision  in  favor  of  the  Bank,  as  prayed 
for. 

Tlie  relation  of  banker  and  depositor  is  the  ordinary  relation  betweem  debtor  and  creditor,  and 
compensation  will  take  place  between  them. 

Apart  from  argument  as  to  the  applicability,  in  this  suit,  of  the  dt'Cisione  first  cited,  the  doo> 
trine  they  maintain,  that  compensation  does  not  take  place  in  the  irregular  depoali,  so 
ffaHed.  or  contract  of  Xuiuum  of  the  Civil  Law,  is  incorrect  dootiine,  and  ought  to  be 
recalled. 

Inasmuch  as  no  rule  of  property  is  established  by  the  decisions  here  referred  to,  it  is  clearly 
competent  for  the  Court  to  overrule  them  now.    13  How's  Reports,  143. 


The  opinion  of  the  Court  was  deli%'ered  by 

Fenxbr,  J.  This  case  presents  a  triangular  contest  between  three 
creditors  of  F.  Mnchler,  over  a  balance  standing  to  the  credit  of  the 
lattei^B  dei>osit  account  with  the  Uni6n  National  Bank. 


■n 
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1.  The  Uniou  National  Bank  claims  that  the  credit  was  extinguished 
by  eompensatiou,  l)ecau0e  it  (the  Bank)  was  holder  of  a  dishonore<l 
draft  of  Miichler,  and  has  applied  the  credit  to  the  extinguishment  of 
said  debt. 

2.  The  Louisiana  National  Bank  claims  it  as  holder  of  a  check 
of  Miichler  on  the  Union  National  Bank  for  the  exact,  amount  of  the 
ei-edit,  which  check  had  been  presented  to  the  Uuion  National 
Bank  and  payment  thereof  demanded,  and,  on  refusal,  had  been  pro- 
tested, and  written  notice  given  to  the  Union  Bank  that  this  was 
claimexl  to  operate  an  assignment  of  the  ci'edit. 

3.  Gordon  &  Gomila  claim  the  fund  by  virtue  of  an  attachment 
thereof,  executed  after  the  above  proceedings. 

L 

So  far  as  the  Union  National  Bank  is  concerned,  it  is  not  pretended 
that  it  had  any  express  authority  or  consent  from  Miichler  to  apply  the 
balance  due  him  as  depositor  to  the  extinguishment  of  the  debt  due  by 
him  to  the  Bank.  It  attempts  to  imply  such  consent  from  the  fact  that 
one  of  its  own  by-laws  provided  :  ''All  notes  discounted  by  the  Bank, 
which  are  not  taken  up  before  the  closing  of  the  Bank,  on  the  last  day 
of  gi*ace,  shall  be  charged  to  the  account  of  the  parties  to  the  same, 
provided .  there  are  funds  in  the  Bank  to  the  credit  of  such  person  or 
persons/' 

No  evidence  is  adduced  to  establish  that  this  by-law  was  ever  a«^ 
seuted  to  by  Miichler,  or  that  he  was  ever  even  notified  of  its  existence. 

Nothing  is  better  settled  than  that  by-laws  of  a  cori>oration,  in  order 
to  be  valid,  must  be  consistent  with  the  general  law,  and  that  they 
<*aunot  have  effect  to  interfere  with  the  rights  and  privileges  of  third 
parties  or  strangers,  not  members  of  the  coriH>i*atiou,  or  be  made  bind- 
ing on  them,  without  their  consent.  Potter  on  Corp.  $  J  75,  76 ;  Field 
oi^  Corp.  J  4  295,  296 :  Grant  on  Corp.  pp.  76,  et  seq. .:  Angell  and 
Ames,  H  333,  335. 

Unless  the  Bank  had  the  right,  under  the  law  of  the  State,  to  attrib- 
ute Miichler's  credit  in  compensation  of  the  debt  due  by  him,  this 
by-law  could  not  create  such  right. 

In  the  case  of  Hancock  vs.  Citizens'  Bank,  we  said :  ''  Repeated 
adjudications  in  the  jurisprudence  of  this  State  have  placed  beyond 
the  .domain  of  further  controversy  the  principle  that  compensation  doea 
not  take  place  in  the  confidential  contracts  arising  from  irregular 
deposits,  such  as  the  deposit  of  money  with  a  banker,  and  the  deposi* 
tary  is  not  authorized  to  apply  the  funds  on  deposit  in  his  hands  to  the 
payment  of  the  debts  of  the  depositor,  except  there  is  a  special  man* 
date  from  him."  33  A.  592,  quoting  12  A.  257  ^  7  A.  53;  2  A.  25;  II 
A.  73  j  23  A.  116. 
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The  Tehemence  of  the  assault  now  made  upon  the  correctness  of  thiA 
doctrine  is  not,  in  our  judjpuent,  sustained  by  a  corresponding  force  in 
the  arguments  advanced  against  it,  with  whatever  learning  and  i>ower 
they  are  enforced.  The  distinction  sought  to  be  drawn  between  the 
irregular  deposit  of  the  customer  with  his  factor  and  that  of  the  depos- 
itor with  the  bank,  has  no  existence ;  or,  if  there  were  any,  it  would 
be  in  favor  of  the  latter,  so  far  as  tlie  prohibition  of  comi>en8ation  is 
concerned,  because,  while  the  factor  usually  allows  his  customer 
interest  on  sums  left  in  his  hands,  the  bank  has  the  gratuitous  use 
thereof.  Those  decisions,  therefore,  which  forbid  compensation  in  the 
relation  of  the  factor  and  customer,  may  be  said  to  apply,  a  farUoriy 
to  the  relation  of  bank  and  depositary.  Moreover,  in  the  earliest  case 
of  Blood  worth  vs.  Jacobs,  2  A.  25,  Chief  Justice  Enstis  repeatedly 
refers  to  the  relation  of  banker  and  depositary,  in  illustration  of  hW 
▼lews  as  there  expressed.  In  that  case  and  in  Breed  vs.  Purvis,  7  A. 
33,  the  very  arguments  now  urged  were  stated  in  the  opinion  of  the 
Court  and  overruled. 

The  extensive  references  to  common  law  authorities,  establishing 
that  the  relation  of  banker  and  depositor,  like  all  other  irregular 
deposits,  created  the  relation  of  debtor  and  creditor  between  the 
parties,  seem  superfluous,  in  view  of  the  learned  and  exhaustive 
decision  of  this  Court  to  the  same  effect,  in  Matthews  vs.  Creditors, 
10  A.  342,  the  correctness  of  which  has  never,  to  our  knowledge,  been 
questioned. 

It  is  not  po.4Sible  to  suppose  that  Chief  Justices  Eustis,  Slidell  and 
Merrick,  with  all  their  learned  associates,  were  oblivious  of  this  prin- 
ciple or  of  the  elementary  distinction  between  the  kinds  of  lo.ni 
known  as  dep<mtwmy  eomm<idatum  and  mutHum.  On  the  contrary,  tlieir 
decisions  show  that,  while  admitting  the  irregular  deposit  ti>  Ih* 
neither  depo$itumy  nor  eommodatum^  but  distinctly  miifiraiia,  and,  tliere- 
fore,  giving  rise  to  the  ordinary  relation  of  debtor  and  credit^ir,  titey 
yet  deliberately  held  that,  fh>m  tlie  nature  of  the  contracts,  and  under 
the  provisions  of  our  Code,  as  construed  by  them  in  connection  with 
the  fundamental  principles  of  the  Roman  Civil  Law,  such  irregular 
deposits  were  not  subject  to  compensation.  Their  view  is  sustained 
by  the  constrnction  placed  on  Articles  of  the  Code  Napoleon,  identical 
with  onrs,  by  snch  jurists  as  Toullier,  Marcad^,  Mourlon,  and  others, 
who  hold  that  the  words,  *^  restitution  of  a  deposit,^  as  used  in  Art. 
2210  of  our  Code  (Nap.  C.  1293)  although  not  scientiiically  applicaUe 
thereto,  were,  neyertheless,  intended  to  include  irregular  deposits. 

The  argnmeBts  of  thMe  jurists,  which  it  is  not  necessary  to  state 
hei<e,  eonyittce  oar  judgmoDt,  and  we  approve  their  conclusion.    Even 


60S  SUPREME  COURT  OF  LOUISIANA, 

Goi'don  &  Gomila  vs.  Muchler 

were  we  iu  doubt,  such  has  been  tlie  settled  couatruction  of  our  Code 
for  35  years,  and  no  legislative  change  thereof  has  ever  been  made. 

IL 

As  to  the  daim  of  ike  Louisiana  Natioiwl  Bank, 

It  will  not  be  disputed  that  a  written  order  by  a  creditor,  addressed 
to  his  debtor,  directing  him  to  pay  to  a  third  person  a  debt  due  to  the 
former,  accompanied  by  due  notice  to  the  debtor,  would  comply  with- 
all  the  requirements  imposed  by  our  Civil  Code,  Arts.  2642  to  2654,  for 
the  valid  giving  of  title,  delivery,  and  complete  assignment  of  the 
credit  or  incorporeal  right  referred  to  in  the  oi'der. 

On  general  principles,  the  check,  its  presentation,  protest,  and  thQ 
\rntten  notice  herein  given,  unequiyoqally  fulfil  all  these  requirementftt 

The  question  presents  itself :  on  what  principle  shall  we  refuse  t4% 
give  to  such  a  transaction  the  effect  which  is  given  to  it  under  the 
textual  provisions  of  our  Code  f  , 

In  the  slightly  considered  case  of  Case  vs.  Henderson,  23  A.  49,  i^ 
was  held  that  the  check-holder  did  not  acquire  a  right  of  action 
against  the  bank,  upon  the  authority  of  the  Supreme  Court  of 
the  United  States,  in  Bank  vs.  Millard,  10  Wallace,  152.  That  was  a. 
case  at  law,  in  error  to  the  Supreme  Court  of  the  District  of  Columbia* 
where  the  common  law  prevails,  and  the  able  and  perfectly  accurate 
opinion  of  the  Court  is  based  upon  the  common  law  principles:  Istt 
that  there  was  no  privity  of  contract  between  the  bank  and  tha  check-? 
holder,  at  the  time  the  check  was  given,  and  2d,  that  no  such  privity 
was  created  by  the  mere  presentation  of  the  check,  without  acceptance 
of  the  bank,  because  the  depositor's  right  was  a  mere  eJioge  in  aciioH 
not  assignable  without  the  consent  of  the  debtor. 

Choses  in  ax^tion  correspond  substantially  to,  or,  at  least,  are  inc)4ide<| 
within  the  civil  law  definition  of  incorporeal  rights* 

Our  law,  differing  therein  from  the  common  law,  distinctly  i*ecog- 
nizes  the  assignability  of  that  class  of  incorporeal  rights  known  at  com- 
mon law  as  choses  in  action,  and  provides  for  the  pertbctibility  of  sucU 
assignments  by  notice  to  the  debtor  and  entirely  independent  of  his 
consent,  and,  from  the  moment  of  such  notice,  creates  a  privity  between 
tbe  debtor  and  the  assignee,  amounting  to  a  perfect  legal  tie. 

It  follows  that  the  reasons  underlying  the  common  law  decisions 
quoted,  have  no  application  or  existence  under  our  law^  and  the 
decisions,  therefore,  have  no  application  as  authority  here. 

In  a  very  recent  case,  decided  by  Mr.  Justice  Millcir.  on  Circuit,  it  W9i« 
held  that  a  check,  duly  notified  to  the  bank,  constitutes  an  as«gnm£nt 
of  the  fund  drawn  against,  which  a  c^urt  of  equity  \yill  enforce  in  favof 
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of  the  check-bolder,  although  a  court  of  law  will  not.    Bank  vb.  Coates, 
12  Reporter,  514. 

Even  had  the  check,  in  the  instant  case  been  drawn  in  a  common 
law  State  npon  a  bank  in  such  State,  so  that  the  rights  of  the  check- , 
holder  would  have  been  regulated  by  the  lex  loci  contractuSy  yet  if  the 
action  thereon  had,  by  any  means,  been  brought  in  our  forum,  our 
courts  would  have  looked  to,  and  would  have  enforced,  the  equltnble 
right  of  the  check-holder,  and  would  have  maintained  the  assignment. 
Jackson  vs.  Tiernan,  15  La.  485. 

Here  the  check  and  notice  operate,  not  merely  an  equitable  but, 
equally,  a  perfect  legal  assignment. 

The  same  case  just  quoted  equally  disposes  of  the  objection  that  the 
debtor  cannot  be  required  to  permit  his  debt  to  be  cut  up  into  fractions 
and  thus  to  have  several  creditors  substituted  for  one. 

We  are  not  required  here  to  consider  the  correctness  of  the  decision 
in  Poydras  vs.  Delaniere,  13  La.  98,  cited  in  support  of  the  last  objec-' 
tion,  because  it  does  not  apply  to  the  case  of  bank  and  depositor,  the 
nature  of  whose  contract  is,  that  the  bank  shall  pay  out  the  depositor's 
funds,  in  sums,  and  to  persons  designated  in  the  depositor's  checks ; 
and  this  implies  the  assent  of  the  bank  to  the  di\isibility  of  its 
obligation. 

In  the  interests  of  sound  jurisprudence  we  are  compelled  to  overrule 
Case  vs.  Henderson,  and  to  hold,  with  the  District  Court,  that  the 
Louisiana  National  Bank  acquired  a  perfect  title  to  tlie  fund  in 
controversy. 

This  disposes  of  the  claim  of  the  attaching  creditor. 

Questions  of  illegal  preference  in  favor  of  the  bauk  cannot  be  agi- 
tated in  this  controversy,  but  must  be  raised  in  a  different  proceeding. 

Judgment  aiBrmed,  at  appellant's  cost. 


On  Appi^ication  for  Rehkaring. 

Appreciating  the  importance  of  the  question  involved  as  to  the 
status  which  the  holder  of  a  check  sustains  towards  the  bauk  on  which 
it  is  drawn,  we  have  carefully  reconsidered  our  opinion  under  tlie  light 
of  the  authorities  quoted  in  the  learned  brief  for  rehearing. 

There  are  few  questions  upon  which  authorities  have  been  more 
conflicting. 

In  direct  opposition  to  those  quoted,  are  the  opinions  of  both  Judge 
Story  and  Chancellor  Kent.  In  the  matter  of  Brown,  2  Story  Rep.  502 ; 
3  Kent's  Com.  p.  105,  author's  own  note  to  the  4th  edition. 

To  these  we  may  add  the  following  direct  authorities :  Lester  vs. 
Green,  8  Bush,  (Ky.)  357;    Weinstock  vs.  Bellwood,  12  Bush,  139; 
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Mum  VS.  Burcli,  25  111.  35  j  Union  vs.  Oceana,  80  HI.  212;  MeGnide  vs. 
Grermaii;  4  Mo.  App.  3.'J0 ;  Deener  vs.  McArthur,  1  McA.  (D.  C.)  350; 
Fogartiea  vs.  Bank,  12  Rich.  (S.  C.)  518.    There  exist  many  others. 

In  his  able  ^vork  on  Banks  and  Banking,  Mr.  Morse  states  the  con- 
dition of  the  authorities  on  the  subject  down  to  the  decision  in  the 
Millard  case,  (10  Wallace)  and  expresses  his  opinion,  tliat  the  prepon- 
derance of  direct  autliority  was  in  favor  of  the  holder's  right  to  sue. 
Morse  on  Banks  and  Banking,  pp.  525-537. 

This  Court  had  lield  substantially  in  favor  of  the  right  of  the  holder. 
Vanbibber  vs.  Louisiana,  14  A.  481. 

In  the  Millard  case,  the  Supreme  Court  or  the  United  St«t-es,  for  the 
first  time,  liad  the  question  directlj^  presented  to  it.  It  decided  ad- 
versely to  the  holder's  right,  on  technical  principles  peculiar  to  the 
common  law,  and  having  no  place  in  our  system. 

If  the  question,  in  common  law  States,  is  to  be  determined  according 
to  common  law  principles,  it  should  seem  that,  in  this  Stat«,  it  should 
be  determined  according  to  our  law. 

The  decision  is  not  rested  by  the  Supreme  Court  on  any  principle  of 
the  lex  mercatoria. 

This  Court,  in  Case  vs.  Henderson,  and  Case  vs.  Marchand,  (23  A. 
49,  60)  blindly  followed  the  authority  of  the  Millard  case,  without 
comment  or  discussion.  ^ 

We  think  it  erred  therein  on  principle. 

But,  if  there  were  doubt,  we  have  now  the  well-considered  opinion 
of  Mr,  Justice  Miller,  one  of  the  most  learned  judges  of  the  Supreme 
Court,  who  himself  participated  in  the  Millard  decision,  holding  that  a 
bank  check  operates  an  equitable  assignment  in  favor  of  the  holder, 
which  he  may  enforce  against  the  bank  in  equity,  though  not  at  law. 
Coates  vs.  Bank,  12  Reporter,  514. 

We  believe  this  to  be  sound  doctrine,  and,  being  so,  it  ends  the 
question,  so  far  as  this  Court  is  concerned,  which  enforces  rights 
known  in  common  law  States  as  '^  equitable  rights."  Jaekson  vs. 
Tieman,  15  La.  485. 

The  conclusion  reached  is  in  harmony  with  common  sense  and  with 
the  principles  of  our  law ;  and  we  adhere  to  it. 

Rehearing  refused.  • 


NEW  ORLEANS,  MAY,  1882.  fill 

Suite  ex  tfl.  Attorney  General  et  al.  vs.  Judge.    Cam  Vd.  Ca^s. 

No.  8487. 

State  op  Louisiana  ex  kel.  Attorxey  General  et  al.  vs.  The     ^^-qi{ 
Judge  of  the  Twenty-sixth  Judicial  District,  et  al.  ?9LJ?* 

This  application  being  for  a  writ  of  prohibition  only,  no  other  question  than  that  of  jarindic- 

tion  of  the  Court,  or  competency  of  the  Judge,  can  be  raised. 
As  no  plea  t<i  the  Jariadiction  appears  In  the  pleadiogs,  or  was  passed  upon  by  the  low  er  court, 

there  Is  nothing  before  this  Court  to  determine. 


A 


PPLICATION  for  Writ  of   Prohibition.      Michiel  Hahn,  Judge, 
Kespondeiit. 


Olivier  O.  Frovosty,  for  Relators. 

Centals  Leche,  District  Attorney,  James  D,  Angustiuj  Alfred  Shaw, 
for  Respondent. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  application,  being  for  a  ^Yrit  of  prohibition  merely, 
can  raise  no  other  question  than  that  of  jurisdiction  of  the  Court  or 
coini>etency  of  the  Judge.     C.  P.  Arts.  845  to  854, 

Questions  of  regularity  of  proceedings  are  i>re8ented  by  writ  of 
certiorari,    C.  P.  Art.  855,  et  seq. 

We  have  nothing  to  do,  then,  with  any  question  except  the  jurisdic- 
tion of  the  inferior  court  over  the  cause,  without  reference  to  the 
particular  proceedings  taken  therein. 

The  present  application  is  disposed  of  by  the  fact  that  no  plea  to  its 
jurisdiction  has  been  filed  in,  or  passed  upon,  by  the  lower  court.  State 
ex  rel,  Larrieux  vs.  Judge,  29  A.  806. 

The  prohibition  prayed  for  is  refused,  and  the  rule  discharged  at 
Relators^  cost. 

Poch^,  J.,  recused,  being  related  to  one  of  the  Relators. 


No.  8252. 
Marie  L.  Cass  vs.  Charles  L.  C.  Cass. 


34b  en; 


34b  on        . 
In  a  suit  for  separation  from  bed  and  board  by  the  wife,  a  new  trial  will  not  bo  granted  to  the      |  5*    ^1 

bnsband  on  the  ground  of  newly  discovered  evidence  of  the  wife's  adultery,  in  the  absence      I'siT'OU 

of  any  alleji^ation  to  that  effect  in  his  answer  and  reconventional  demand.  ^  VT^QO^l 

To  oonstitnte  public  defdmiition  in  the  sense  of  Article  138  of  the  Civil  Code,  it  is  not  ueces-  " 

sary  that  the  offensive  epithets  or  wonls  be  uttered  in  public.     It  is  stitKciont  that  they  ^      ^Hj 

be  addressed  to  the  other  spouse  in  the  presence  of  third  persons,  or  spoken  to  other         fi22      3871 

persons  in  the  absence  of  the  party  affected  thereby. 
A  reconciliation  of  the  sponses,  after  ill-U-eatmeut  or  public  defamation,  will  not  be  a  bar  to 

an  action  for  separntion  from  bed  and  boArd,  if  the  acts  or  causes  arc  renewed  after  such 

reconcilUtion,  the  former  acts  will  corroborate  the  new  action. 

APPEAL  from  the  Civil  District  Court  for  tlie  Parish  of  Orleans. 
LasarM,  J. 
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W.  S.  Benedict,  Spencer  do  White,  for  PlaintiflF  and  Appellee,  ^ 
H.  L,  Edwards,  JE,  E.  Moise,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Pocii^,  J.  This  is  an  action  for  separation  from  bed  and  board  by 
the  wife,  who  relies  on  the  grounds  of  ill  and  omel  treatmentand  public 
defamation. 

The  defense  is  a  geneml  denial,  coupled  with  the  special  averment 
that  this  litigation  is  instigated  by  plaintiff's  father,  and  ends  with  a 
demand  in  reconvention  for  a  Judgment  of  separation  on  the  ground  of 
defamation  of  defendant's  character  by  the  ii^jurious  allegations  in  his 
wife's  petition. 

After  a  protracted  trial,  characterized  by  considerable  bitteiTiess  and 
acrimony,  the  District  Court  rendered  judgment  in  favor  of  plaintiff, 
and  defendant  appeals. 

He  calls  our  serious  attention  to  the  error  charged  against  the 
District  Judge  for  refusing  him  a  new  trial,  prayed  for  on  several 
grounds. 

The  serious  reason  urged  was,  that  of  newly  discovered  evidence ; 
and  that  evidence  consisted  of  the  alleged  discovery,  since  the  trial,  of 
his  wife's  adultery,  charged  to  have  been  committed  in  the  State  of 
Virginia,  during  the  summer  of  1878. 

A  correct  test  of  the  defendant's  right  to  a  new  trial,  under  these  cir- 
cumstances, is  found  in  the  solution  of  the  question  of  the  admissibility 
of  that  evidence  under  the  pleadings. 

It  is  urged  that  the  evidence  was  admissible  under  the  geneml 
denial,  which  traversed  plaintiff's  allegation  that  she  had  faithfully 
observed  her  duties  as  a  married  woman. 

After  a  careful  consideration  of  the  authorities  cited  in  support  of 
their  argument,  by  defendant's  counsel,  we  conclude  that  this  proposi- 
tion is  untenable.  None  of  the  authorities  extend  the  doctrine,  that 
proof  of  adultery  will  bar  the  wife's  action  for  separation,  to  the  right 
of  a  new  trial  for  the  purpose  of  introducing,  for  the  first  time,  the 
charge  of  adultery. 

Far  from  alleging  adultery,  either  in  hfs  first,  or  in  his  supplemental 
answer,  defendant  urges  as  his  ground  for  his  reconventional  demand, 
that  his  wife  had  defamed  him  in  charging  that  he  had  called  lier  a 
lewd  woman )  as  such  a  charge  implied  a  doubt  of  the  legitimacy  of 
his  children,  whom  he  solemnly  recognizes,  and  for  whom  he  has  the 
greatest  love  and  affection. 

We  are  clear  in  our  conclusion  that  in  the  absence  of  a  specific  alle- 
gation of  adultery  in  a  suit  like  this,  the  defendant  cannot  be  allowed 
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to  introduce  evidence  of  adultery  against  tlie  plaintiff,  who  would  thus 
be  completely  surprised,  and  deprived  of  the  time  or  opportunity  to 
prepare  her  defense  against  the  most  heinous  charge  which  can  be 
hurled  at  a  married  woman  and  a  mother. 

No  possible  injury  could  flow  from  the  Judge^s  ruling  to  the  defend- 
ant, who  could  liave  brought  at  once  an  action  for  divorce  against  his 
wife,  and  could  have  dissolved  the  bondsof  matrimony,  before  the  final 
disposition  of  this  cause,  if  he  could  have  proved  the  severe  accusation 
which  he  prefers  against  his  wife,  in  his  affidavit  for  a  new  trial. 

We  fully  concur  witli  the  action  of  the  District  Judge  on  this  point, 
and  we  shall  now  proceed  to  examine  the  case  on  the  merits. 

We  have  given  full  and  favorable  consideration  to  the  law,  which 
defendant's  counsel  hold  out  as  the  rule  of  courts,  in  det'Crmining  ques- 
tions of  snch  a  delicate  nature  as  the  separation  of  mari'ied  persons. 

We  fully  concur  in  their  views  that  courts  will  not  and  should  not 
lieparate  spouses,  especially  when  children  have  been  born  of  their 
union,  for  light  or  trivial  causes,  or  when  the  evidence  shows  mutual 
wrongs  between  the  parties. 

Hence,  we  have  read  with  more  than  ordinary  attention,  and  weighed 
with  great  care,  the  testimony  found  in  the  record  of  this  cause,  impelled 
with  a  strong  desire  to  re-unite,  if  possible,  a  young  father  and  a 
devoted  mother,  for  the  protection  and  proper  education  of  their  tender 
offspring,  for  whom  they  both  feel  a  fond  attachment,  and  who  might 
in'ove  to  them  a  strengthening  tie  of  affection  and  union. 

But  the  evidence  destroyed  that  hope,  and  imposes  the  painful  duty 
of  separating  the  spouses,  by  affirming  the  judgment  of  the  lower  court. 

The  salient  facts  shown,  beyond  a  doubt,  by  the  record,  are :  that 
defendant  frequently  ill-treated  his  wife,  in  various  ways,  and  even 
Htruck  her  on  two  occasions ;  and  that  he  repeatedly  accused  her,  in 
the  presence  of  other  i)ersons,  of  being  unfaithful  to  him,  and  of  meeting 
other  men  in  adulterous  intercourse. 

In  our  examination  of  this  testimony,  we  have  given  due  considera- 
tion to  the  argument  of  defendants  counsel,  on  the  point  of  condona- 
tion, as  shown  by  the  reconciliation  and  co-habitation  of  the  parties  in 
the  fall  of  the  year  1879 ;  and  if  the  evidence  had  failed  to  show  a 
renewal  by  the  husband  of  his  cruel  treatment  of  his  wife,  after  their 
reconciliation,  our  plain  duty  would  have  been  to  reverse  the  judgment 
of  the  lower  court. 

But  such  is  unfortunately  not  the  case,  for  the  evidence  is  painfully 
iiverwhelming  on  the  point  of  the  renewal  of  the  former  scenes,  which 
culminated  in  April,  1880,  in  a  boisterous  and  scandalous  outburst, 
during  which  the  defendant  unmercifiilly  abused  his  wife,  loudly  charged 
her  with  adultery  with  men  whom  he  designated  by  names,  struck 
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her  down,  and  drove  her  out  of  her  own  room,  in  the  presence  of  two  or 
three  other  persons,  and  then  left  the  house,  with  the  violent 'fleclai-a- 
tion  that  he  would  never  return  to  her  again. 

Defendant's  counsel  argue  that  a  solitary  instance  of  such  conduct 
will  not  justify  a  decree  of  separation,  and  at  the  same  time  they  eon- 
tend  tliat  evidence  of  repeated  instances  of  such  conduct,  from  Decem- 
ber, 1879,  to  that  date,  cannot  be  considered,  because  such  acts  were 
condoned  by  the  wife,  as  shown  by  her  continuous  co-habitation  w^ith 
her  husband. 

It  strikes  us  that  the  rule  contended  for  by  defendant  is  hanily 
just  or  logical.  If  an  ill-treated  wife  complains  at  the  first  instance  of 
cruelty,  her  demand  is  premature;  if  she  endures  her  husband's  ill- 
treatment,  during  co-habitation,  until  their  living  together  becomes 
insupportable,  her  demand  must  be  rejected,  because,  forsooth,  she  has 
condoned.  Under  such  an  interpretation,  the  Article  of  the  Code,  t>ii 
the  subject  of  separation,  would  become  a  cruel  delusion. 

The  attempt  of  defendant  to  destroy  the  credibility  of  plaintiff  V 
witnesses,  by  showing  that  they  were  servants,  ignorant  and  of 
the  negro  race,  cannot  succeed,  as  it  would  tend  to  discredit  witnesses, 
for  causes  unknown  to  our  laws,  and  repugnant  to  common  justice  and 
humanity. 

Their  statements  on  the  material  issues  involved  in  this  caae,  are 
consistent  and  mutually  corroborative,  and  they  are  entirely  and  abso- 
lutely uncontradicted  by  any  other  testimony  in  the  record,  or  by  any 
direct  evidence  by  other  persons  charging  that  those  witnesses  were 
not  worthy  of  belief. 

The  argument,  that  to  constitute  defamation,  within  the  meaning  of 
the  Code,  the  offensive  epithets  or  words  must  have  been  uttered  in 
public,  does  not  meet  witli  our  sanction.  We  hold  that  the  charge  of 
adultery  against  a  wife  by  her  husband,  made  in  the  pi-esence  of  her 
servants,  and  of  a  visitor,  or  to  another  pei^son  at  the  hitter's  house,  a» 
shown  in  this  recoixl,  does  constitute  a  public  defamation,  as  conteni- 
plateil  by  our  law,  for  whieli  the  ii\iured  wife  is  entitled  to  the  protection 
of  the  Courts.     Bienvenu  vs.  Benson.  14  A.  3SC. 

We  have  carefully  read  the  series  of  plaintiff's  letters  to  her  hnsbaml. 
introduced  in  evidence  agsiinst  her.  for  the  purpose  of  proving  her  cuii- 
douation  with  past  ill-treatment,  and  for  tlie  purpose  of  showing  wrongs 
on  her  part. 

While  we  deeply  regi^et  the  motive  which  has  given  publicity  to 
letters  containing  the  most  sacred  confidence  between  husband  and 
wife,  we  must  j^^iy  that  we  were  considerably  edified  with  the  spirit 
which  i>ervades  them  all,  and  proves  to  our  minds  that  plaintifT  was  an 


r 


NEW  ORLEANS,  MAY)  1882. 


615 


Thompson  et  al.  vp.  Meyen  et  al. 


iutelligeut,  loving  and  dutiful  wife,  whose  greatest  ambition  was  for 
the  happiness  of  her  husband  and  of  her  children. 

The  recouventioual  demand  of  defendant,  on  the  ground  of  defiftma- 
tion  by  his  wife,  through  allegations  in  her  petition,  has  no  merit. 

Jurisprudence  has  settled  that  such  allegations,  even  if  disproved", 
cannot  be  the  basis  of  an  action  for  sepai'ation  b^*^  either  of  the  spouses.. 
Homes  vs.  Carrier,  16  A.  94  ;  Terrell  vs.  Boariuau,  ante  301. 

We  find  no  error  in  the  judgment  of  the  lower  court,  which  is, 
therefore,  affirmed  with  costs. 

Rehearing  refused. 

Lev^',  J.,  absent. 


•I 


No.  7507. 
Mrs.  R.  Thompson  et  al.  vs.  Henry  Meyers  et  al. 

The  right  of  pas^tage  throagh  an  alleyway,  granted  for  the  common  benefit  of  abutting  lots, 
is  prescribed  and  lost  by  non-nser  during  ten  years.  The  alley  is  not  a  loetu  pubHcus,  and 
the  prescription  set  up  is  not  one  acquirendi  eausa. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
Bofjer8j  J. 
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1. 


8a%iil,  P,  Blancj  for  Plaintiff  and  Appellee : 

Plaintiff  sues  to  have  opened  to  use,  an  alley,  originally  laid  off  fer  the  use  of  her  lot  and 

rix  others. 

Defendants,  and  their  authors,  plead  prescription  of  ten  years,  and  ask  to  be  quieted  in 

their  occupation. 

The  servitude  of  passage  was  established  by  a  common  preceding  owner  of  all  the  lots,  on 

his  own  property,  and  when  he  sold  the  lots  he  gave  each  the  tue  only,  of  this  right  of  way 

over  his  land,  t2ie  soil  of  which  he  never  ocmveyed. 

The  prescription  pleaded  by  defendants  is  acquirendi  causcL,  for  unless  they  have  acquired 

rights  greater  than  the  mere  use,  they  cannot  exclude  lot  No.  1  ftt>m  its  servitude  or  use 

of  way. 

The  elements  or  essentials  for  acquiring  are  entirely  wanting.     There  was  no  good  (Uth, 

but  palpable  bad  faith.    No  one  possessed  under  a  Just  title.     No  possession  during  ten. 

3'ears.    No  ol>|})ct  which  could  be  acquired  by  presciiptlon  by  the  d^etidanU. 

Their  posHession,  such  as  it  was,  was  insufficient,  for  they  did  not  possess  as  owners  in 

fkct,  and  in  right.     They  had  no  possession  continuous,  uninterrupted,  peaceable  and 

unequivocal. 

As  a  fact,  no  one  had  occupied  for  ten  years  any  part  of  the  alley,  and  the  two-thirds  of  it 

were  in  uo  way  trespassed  on  before  1873. 

One  having  use  of  an  alley  in  common  with  others,  cannot  seek  an  advantage  to  himself, 

to  the  disadvantage  of  a  neighbor's  right,  by  asserting  that  that  neighbor  has  ceased 

using  the  passage,  when  he,  himself^  has  prevented  that  use  by  obstructing  the  way. 

*7.  Q,  A.  Fellows,  for  Defendant  and  Appellant : 

The  defendants  claim,  under  the  prescription  of  10  years,  the  release  &om  a  servitude 
claimed  against  them  by  the  plaintiff. 
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9.  The  oommoa  alley  claimed  U  not  a  paUio  place,  bat  a  private  one,  the  use  of  which  la  Jie 
only  right  given  the  plaintiif  by  her  title. 

3.  Thia  case  ia  a  aerritade  and  is  prescribed  againat  by  a  non-naer  on  abandonnient  of  ten 
years.  The  prescription  is  one  of  Uberandi  eauaa,  Tl^  defendants  daim  a  nlease  froin 
•  burden. 

4.  The  defendants'  claim  is  one  of  release,  and  is  not  one  aequirendi  cattMa^  and  therefore  the 
prescription  of  30  years  La  not  the  prescription  applicable  to  the  case. 

5.  The  law  of  prescription  is  applicable,  becanse  it  ia  against  a  private  right. 

Braughuj  Buck  &  Dinkehpiel,  same  side,  for  Neugass  &  Friedlander : 

1.  It  ia  a  petitory  action  to  sae  for  recovery  of  any  immovable  right,  to  which  real  estate 
may  be  subjected.  A  salt  for  the  recovery-  of  a  real  servitude  is  such  immovable  right. 
C.  C.  709,  (705),  7-22,  (718). 

3.  Plaintiff,  in  a  petitory  action,  can  recover  only  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  defendant's ;  nor  even  in  the  absence  of  aqy  title  but  that  based  oo 
possession.   Pouideo  quia  possidto.    Looqoe's  D.  p.  ScSO ;  Hennen's  J),  p.  1115b 

3.  A  right  to  servitude  is  extinguished  by  the  non-usage  of  the  same  daring  ten  yean.  C.  C. 
769,  (765). 

4.  The  action  for  damages  in  matters  of  trespass  is  prescribed  by  one  year.    C  C.  3536,  (3301  >. 

5.  Ten  years'  possession  with  a  Jost  title  acquires  title  to  immovaUea.    C.  C.  3474,  (3437). 


The  opinion  of  the  Court  waa  delivered  by 

Bermudez,  C.  J.  This  is  a  petitory  action  by  the  plaintiffs,  who 
claim  to  have  th6  ownership  of  a  real  right  to  which  certain  real  estate 
is  subjected  indefinitely. 

The  object  of  the  suit  is  to  have  it  judicially  declared  that  the  plain- 
tiffs, as  owners  of  a  certain  contiguous  piece  of  property,  have  a  right 
of  way,  or  passage,  to  a  named  street,  through  a  certain  strip  of  ground, 
in  the  possession  of  the  defendants.  The  plaintiffs,  besides,  claim 
(6,000  damages. 

The  main  defense  is,  that  if  the  right  to  the  servitude  ever  existed,  it 
was  extinguished  by  the  non-usage  of  the  same  during  ten  years. 

From  a  judgment  in  favor  of  the  plaintiffs,  this  appeal  is  taken. 

The  evidence  clearly  establishes  that,  when  the  original  plaintiff, 
Mrs.  Thompson,  purchased  the  lot  described  in  her  petition,  she  wa^ 
entitled  to  a  right  of  way,  such  as  was  claimed,  at  the  institution  of  thitt 
suit,  through  the  spot  in  question. 

It  appears  that  in  1841,  the  whole  property,  comprisingthat  of  plain- 
tiffs and  that  of  defendants,  was  owned  by  the  same  person,  who  caused 
it  to  be  divided  into  lots,  for  the  common  benefit  of  which  the  alley 
was  established,  the  title  to  each  lot,  subsequently  sold,  mentionini^ 
this  important  appendage  or  accessory. 

It  is  established  that  the  alley  was  used  by  Mrs.  Thompson,  up  to 
1863,  for  domestic  purposes,  and  that  it  has  not  been  used  by  tliOM) 
subsequently  in  possession  of  her  property,  since  1864.  This  suit  wa.«« 
instituted  in  1878. 

We  have  considered  the  testimony  of  a  lady  neighbor,  witness  for  the 
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plaintiff,  which  is  to  the  effect  that  the  alley  was  open  in  J  869  and  1670, 
when  she  had  occasion  to  go  through  it  after  her  son,  who  had  a  habit 
of  climbing  Mrs.  Thompson's  fence  to  go  to  the  grocery  store,  at  the 
opposite  corner  of  the  square,  not  kept  on  Mrs.  Thompson's  lot. 

That  testimony  is  merely  the  result  of  hearsay,  and  is  outbalanced 
by  that  of  almost  every  witness  heard  in  the  case,  which  shows  that  the 
alley  was  boarded  up  in  1864,  and  that  the  man  who  kept  the  grocery 
had  moved  from  it  some  twelve  years  before  the  action  was  brought. 
Even  if  her  testimony  stood  uncontradicted,  it  could  not  prove  inter- 
mption  of  the  prescription  set  up,  because  the  act  to  do  so,  must  be 
done,  if  not  by  the  person  entitled  to  the  use,  or  by  persons  represent  ng 
at  least  by  one  going  to  and  from  his  premises  for  the  ordinary  legitimate 
purposes  for  which  the  alley  was  provided.  Neither  the  act  of  the 
witness,  nor  that  of  her  son  crossing  the  alley,  was  done  in  the  exercise 
of  the  right  of  way,  primitively  consented.  They  were  the  unauthorized 
acts  of  strangers,  not  within  the  original  intendment  of  the  grantor  and 
granges,  and  contrary  to  the  purpose  in  view.  They  cannot  be  con- 
sidered as  done  with  the  sanction,  or  for  the  benefit  of  Mrs.  Thompson, 
and  should  be  viewed  as  the  clandestine  acts  of  intruders  and  trespass- 
ers, nort  done  ^'  a  Poccasion  du  fonds.''  Pardessus  des  Serv.  II,  No. 
302,  308;  Dalloz  Serv.  Sec.  7,  Art.  1,  J  1,  No.  1 ;  Laurent  8,  409;  Sirey, 
C.  N.  706,  No.  24 ;  Dalloz,  1860,  3  Juillet ;  Duranton,  V.  p.  674,  No.  684  ; 
Demolombe  xii,  No.  995. 

In  a  petitory  action,  a  plaintiff  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  that  of  his  adversary.  In  pres- 
ence of  the  defense  of  flon-user,  and  particularly  of  the  evidence  in 
support,  which  establishes  fact>s  affirmatively,  the  plaintiffs,  in  order 
to  recover,  should  have,  if  not  primarily  establislied,  adduced  at 
least  in  rebuttal,  proof  of  use  of  the  alley,  by  herself,  or  by  some  one 
under  her  authority,  in  her  name.  Up  to  a  period  clearly  within  the 
ten  yeiirs  preceding  her  action,  she  has  not  done  so.  12  M.  70 ;  R.  C. 
C.  804 ;  1  R.  321 ;  20  A.  52. 

The  Code  distinctly  provides  that  a  right  to  a  servitude  is  extin- 
gnished  by  the  non-usage  of  the  same  during  ten  years,  which,  for 
discontinuous  servitudes,  begin  from  the  day  they  ceased  to  be  used. 
By  discontinuous  or  interrupted  servitudes,  are  meant  such  as  need  the 
act  of  man  to  be  exercised,  such  as  the  right  of  passage,  drawing  water, 
pasture  and  tlie  like.  R.  C.  C.  783,  (1)  789,  766,  722,  723;  20  A.  52;  1 
IL  321 ;  12  M.  70;  14  A.  283;  12  A.  473  ;  3  Toull.  Nos.  689,  691 ;  Duran- 
ton 5,  436,  491 ;  Merlin  R.  V.  Servitudes,  *  33,  No.  11. 

The  theories  that  the  original  proprietor  made  a  dedication  to  public 
use,  and  that  the  prescription  invoked  is  one  acguirendi  causay  cannot  be 
applied  in  this  case. 
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When  the  origiDal  proprietor  sold  the  abutting  lots,  he  did  so  with 
measurements  to  tlie  borders  of  the  alley,  with  the  use  of  an  alley  in 
common  to  the  seven  lots,  according  to  the  plot  mentioned  in  the  deeds 
and  controlling  them.  The  servitude  was  creat-ed  in  favor  of  the  seven 
lotrt  and  of  the  owiuers  of  the  same.  The  public  was  not  given  the 
right  of  using  it,  as  it  could  have  done  a  street  or  a  highway.  R.  C.  €• 
458,  459. 

A  dedication  to  public  use  is  the  expropriation  of  the  owner,  by  him- 
self, for  the  benefit  of  the  public.  The  property  thus  dedicated 
becomes  a  locue  imhlicus,  the  non-user  of  wliich  by  the  iiublio,  does  not 
vest  title  in  individuals  occupying  or  enjoying  the  same. 

The  defendants  do  not  set  up  title  of  ownership  in  themselves  to  the 
soil  through  which  the  passage  is  claimed.  Even  if  they  had,  it  is  quite 
doubtful,  to  say  the  least,  whether  that  pretension  could  be  passed 
upon,  contradictorily  with  the  present  parties  to  this  litigation,  for  it 
is  not  so  clear  that,  in  giving  the  use  of  the  alley,  the  original  owner 
lias  so  divested  himself  of  title  to  the  soil,  that  he  could  not  recover 
possession,  titulo  dominl,  in  the  event  of  a  peremption  or  forfeiture  of 
the  right  of  passage  by  the  lot  owners.  R.  C.  C.  G58.  Hence,  the  pre- 
scription set  up  is  not  one  acqitirendi  causa. 

We  think  that  the  plaintiff  has  failed  to  make  out  her  title  to  the  use 
and  enjoyment  of  the  alleyway,  and  tliat  her  claim  thereto  was 
improperly  recognized. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  reversed,  and  it  is  now  ordered,  ai^udged  and  decreed,  that 
there  be  judgment  in  favor  of  the  defendants,  rejecting  plaintiffs' 
demand,  with  costs  in  both  Courts. 

Rehearing  refused. 

Levy,  J.,  absent. 


No,  7690, 
Louisiana  Oil  Co.  vs.  The  Board  of  Assessors. 

A  corporation  is  liable  to  asseasment  for  the  exceea  of  the  market  yalne  of  it«  capital  atook 
over  and  above  the  ralae  of  its  tan^ble  property  otherwise  asiieased  and  taxed.  Coses  in 
31  A.  475,  853,  aad  3S  A.  80,  establish  this  rnle,  and  are  to  be  foUowed  on  the  principle  of 
ttare  decina. 

Rales  in  matters  of  assessment  and  taxation  shonld  be  stable,  aad  when  once  settled,  akoold 
not  be  lightly  distorbed. 

APPEAL  from  the  Thii-d  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


'   \ 


NEW  ORLEANS,  MAY,  1882.  619 

Loaisiana  Oil  Co.  vs.  Board  of  AiiaeftHors. 

W,  8.  Benedicty  for  Plaintiff  and  Appellant. 

J,  Ward  Gurley,  Jr,,  Assistant  City  Attorney,  SamH  P.  Blanc,  for 
Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fknner,  J.  The  plaintiff  was  assessed  in  the  year  187J),  for  taxes 
to  be  paid  in  1830,  as  follows:  Real  estate,  $50,000;  capital  stock, 
$67,100. 

The  last  item  was  reached  by  deducting  from  the  total  capital  stock 
of  the  Company,  at  its  market  value,  the  assessed  value  of  its  real 
estate,  in  accordance  with  the  provisions  of  Act  No.  9  of  1878. 

The  correctness  of  the  vfiluations,  and  processes  by  which  the  result 
is  reached,  is  not  disputed ;  but  plaintiff  claims  that  the  assessment  of 
capital  stock  should  be  cancelled  and  erased  from  the  rolls,  because  its 
whole  capital;  resulting  from  the  payment  of  its  stock,  had  been 
invested  in  the  real  estate,  machinery,  etc.,  taxed  under  the  heading 
of  real  estate,  and  that  it  possessed  no  other  capital  or  property  of  any 
kind. 

The  question  presented  is  whether  a  corporation  is  liable  to  assess- 
ment for  the  excess  of  the  market  value  of  its  stock  over  and  above  the 
value  of  its  tangible  property. 

The  question  seems  no  longer  open  for  discussion.  It  has  been 
exhaustively  considered  and  settled  in  the  affirmative  by  several  decis- 
ions of  this  Court.  N.  0.  Gas  Light  Co.  case,  31  A.  475 ;  St.  Charles  St. 
K.  R.  case,  id.  852  j  N.  0.  &  Carr.  R.  R.  case,  32  A.  20. 

The  fact  that  the  corporations  coDcerncd  in  those  cases  possessed 
certain  valuable  franchises,  wliich,  no  doubt,  contributed  to  the  value 
of  their  stock,  does  not  affect  the  case.  It  is  of  no  consequence  what 
^ves  the  actual  value  which  the  stock  has.  It  suffices  that  the  stock 
has  value,  and  that  the  value  is  actual  and  ascertainable,  as  evidenced 
by  the  sales  on  the  markets 

The  laws,  under  which  the  assessment  was  made,  contemplate  the 
assessment  and  taxation  of  '^  all  investments  and  values.''  Act  8  of  1878, 
Sec.  1. 

Under  this  heading  the  shares  of  corporations  unquestionably  fall,  i   .    --  -•    ^^ 
and  they  are  proper  subjects  of  taxation,  _f  Wi 

Act  No.  9  of  1878,  prescribes  specifically  the  m«de  in  which  these 
^'  investments  or  values  "  are  to  be  estimated  and  assessed,  to- wit :  by 
estimating  the  entire  stock  of  the  corporation  at  its  market  value,  and 
then  deducting  therefrom  the  value  of  its  tangible  property  otherwise 
assessed.  The  surplus  constitutes  an  assessable  ''value,''  liable  to 
taxation,  and  which  it  is  not  pretended  is  otherwise  assessed  or  taxed. 
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These  constitute  the  principles  settled,  after  much  controversy,  by  the 
ca^es  referred  to. 

It  is  desirable  that  rules  for  assessing  property  and  values,  upon 
which  depend  the  public  revenues  and  the  financial  administration, 
should  be  stable,  and,  when  once  settled  by  decisions  of  the  highest 
Court,  they  should  not  be  lightly  disturbed. 

Judgment  affirmed  at  appellant's  cost. 

Levy,  J.,  absent. 


No.  8399. 
State  of  Louisiana  vs.  C.  E.  Girardey. 

Under  tbe  law,  the  oharge  upon  sales  at  auotion  Ib  ooUeotible  by  the  auctioneer  from  the 

vendora,  but  it  is  tbe  unconditional  duty  of  the  auctioneer  to  pay  tbe  State's  oharges, 

whether  he  collects  or  not  team  the  vendors. 
It  is  always  in  bis  power  to  collect  from  the  Tenders,  as  he  cannot  be  required  to  make  a  sale 

without  payment  of,  or  security  for  the  charge. 
The  law,  by  its  terms,  coTers  all  sales  not  specially  exempted,    l^o  law  exists  exempting  soo- 

cossion,  bankruptcy  and  Judicial  sales.     The  employment  of  auctioneers  to  make  such 

sales  is  purely  optionaL 
The  duty,  however,  is  only  due  upon  actual  complete  sales. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
BUjhtor,  J, 


J,  C.  Egan,  Attorney  General,  Max  DmkeUpiel,  for  Plaintiff  and 
Appellee : 

1.  The  duty  of  one-half  of  one  per  cent,  on  auction  sales,  prescribed  by  Seo.  ISS,  B.  S.,  must 
be  paid  to  tbe  State  by  the  auctioneer.    R.  S.  Sees.  140>146. 

2.  The  law  levying  the  duty  is  constitutional.    38  A.  717 ;  31  A.  381. 

T,  J,  SemmeSj  W,  B,  Lancaster,  Spencer  dc  White,  for  Defendant  and 
Appellant : 

The  duty  on  auction  sales  is  not  a  tax  on  the  property,  nor  a  license  on  the  auctioneer,  but  a 

charge  on  the  fact  of  sale.    38  A.  717 ;  \yiatz  vs.  Girardey,  31  A.  381. 
It  is  to  be  paid  primarily,  not  by  the  auctioneer,  but  by  the  owner.    Ih. 
The  auctioneer  must,  under  penalties,  pay  the  amount  into  the  treasury,  (R.  8. 146) ;  but  that 

is  necessarily  on  the  condition  that  the  owner  has  paid  him. 
He  cannot  be  held  to  pay  another's  debt  witbont  having  re^'elved  the  amount  from  him,  and 

he  cannot  be  held  liable  for  a  failure  to  collect  where  the  power  of  collection  has  not  been 

placed  in  his  hands. 
The  half  per  cent,  duty  is  on  voluntary  salea  only. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  State  sues  to  recover  from  defendant  the  duty  of 
one-half  of  one  per  cent,  on  the  price  of  sales  made  by  him  as  a  licensed 
auctioneer,  under  Sections  141  to  152  of  the  Revised  Statutes. 
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The  claim  of  the  State  is  based  upon  a  statement  of  sales  furnished 
by  defendant  himself,  in  performance  of  the  official  duty  imposed  upon 
him  by  Section  147,  R.  S.,  which,  though  not  conforming  in  all  respects 
to  the  requirements  of  the  law,  furnishes  a  basis  for  an  estimate  of  the 
amount  due. 

The  defense  substantially  is,  that  the  duty  is  imposed  upon,  and 
payable  primarily  by,  the  owner  of  jiroperty  sold,  and  not  by  the 
auctioneer ;  that  the  auctioneer's  responsibility  to  the  State  is  condi- 
tioned upon  the  payment  to  him  by  the  owner;  and  that  the  law 
affords  him  no  means  of  enforcing  payment  by  the  owner. 

-  The  provisions  of  the  law  are  too  clear  to  be  misunderstood.  The 
charge  is  to  be  paid  by  the  owner  to  the  auctioneer,  antt  the  latter  has 
tlie  unquestioned  right  to  require  and  enforce  the  payment.  Boye  vs. 
Girardey,  28  A.  717;  Wintz  vs.  Girardey,  31  A.  381. 

But  it  is  made  the  unconditional  duty  of  the  auctioneer  to  pay  the 
charge  to  the  State.  This  duty  is  expressly  covered  by  his  bond,  and, 
in  ease  of  his  neglect  to  pay,  he  forfeits  his  license.      K.  S.  140,  146. 

The  law  does  not  concern  itself  with  whether  he  collects  or  not.  It 
is  his  duty  to  collect.  It  is  in  his  power  to  collect,  because  he  can- 
not be  compelled  to  make  a  sale,  unless  the  owner  pays,  or  secures  to 
his  satisfaction  the  payment  of  this  charge. 

If  he  chooses  to  remit  the  charge,  or  to  take  the  risk  of  pa3'^ment,  the 
State  cannot  suffer.  He  knows  that  the  law  requires  him  to  pay,  in 
any  event,  and  he  must  protect  himself.  If  he  chooses  to  make  the  sale 
and  take  his  chance  of  collection,  the  risk  is  his  own,  and,  the  sale 
being  made  and  completed,  his  liability  to  the  Stat«  is  absolute. 

It  is  next  objected  that  the  duty  is  not  chargeable  against  succes- 

« 

sion,  bankruptcy  and  judicial  sales.  The  law  makes  no  distinction 
whatever  in  favor  of  such  sales.  The  language  is  :  *'  all  property, 
rights  or  credits,  which  shall  be  sold  at  public  auction,  or  at  private 
sale,  by  any  auctioneer  (except  such  as  are  or  may  be  exempted  by 
law)  shall  be  subject  to  a  duty  of  one  half  of  one  per  centum,  etc.'^  R. 
S.  145.  Unless  there  exists  some  law  exempting  sales  of  the  sort  above 
mentioned,  they  fall  necessarily  within  the  purview  of  the  Statute. 
We  know  of,  and  have  been  referred  to,  no  such  law. 

The  question  of  the  constitutionality  of  the  charge  upon  such,  or 
upon  any  sales,  is  not  properly  presented  in  this  case.  Indeed,  the 
answer  filed  by  the  defendant  specially  avers  that  "  the  duty  claimed 
is  a  debt  due  by  the  persons  whose  goods  are  sold."  If  so  due,  under 
tlie  views  above  expressed,  it  was  the  duty  of  the  defendant  to  collect 
and  to  pay. 

The  question  of  the  constitutionality  of  the  charge,  however,  has 
been  elaborately  considered  by  this  Court.    The  conclusions  reached 
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were,  in  substance,  that  the  duty  iras  not  a  tax  within  the  pnrview  of 
eonstitutional  provisions  limiting  the  rate  of  taxation  or  prescribing 
equality  and  uniformity;  that  it  was  in  the  nature  of  a  simple  char^i^e 
for  the  exercise  of  the  privilege  of  selling  through  licensed  and  bonded 
officers  provided  by  the  State  for  the  security  and  advantage  of  those 
who  may  voluntarily  elect  to  avail  themselves  of  such  privilege. 
Wintz  vs.  Girardey ,  31  A.  38J . 

These  reasons  and  principles  apply  to  succession,  bankruptcy  aiid 
other  judicial  sales  which  may  be  made  by  auctioneers,  equally  with 
other  sales. 

The  employment  of  auctioneers  to  make  such  sales  is  not  compul- 
sory. Section  18  of  the  Revised  Statutes  provides  that  *'  all  sales  of ' 
proi>erty  of  successions,  of  property  belonging  to  minors,  or  in  which 
minors  are  interested,  of  property  of  interdicted  persons  and  property 
surrendered,  made  pursuant  to  an  order  or  decree  of  any  court  of  this 
State,  may  be  made  either  by  the  sheriff  or  by  an  auctioneer,  or  by  the 
representatives  of  successions,  tutors  of  minors,  curators  of  interdicted 
persons,  or  syndics  of  insolvents,  as  tlie  case  may  be  ;  and  it  shall  be 
the  duty  of  the  Court  onlering  the  sale,  to  direct  that  the  same  be 
made  by  the  sheriff,  or  by  such  auctioneer  as  shall  be  selected  by  the 
parties,  or  by  the  representatives,  etc.** 

Thus,  it  is  apparent  that  it  rests  within  the  option  of  the  paities 
interested  to  avail  themselves  or  not,  of  the  privilege  of  sale  by  an  auc- 
tioneer. If  they  are  unwilling  to  pay  the  charge  exacted  for  the  exer- 
cise of  this  privilege,  the  law  provides  them  with  other  modes  of  sale, 
subject  to  no  such  duty. 

,  We  have  examined  this  question  very  carefully.  We  regret  it 
was  not  more  fully  argued  and  will  readily  correct,  on  rehearing,  any 
error  into  Avhich  we  may  have  fallen. 

We  are  of  opinion,  however,  that  the  charge  is  only  due  upon  actual, 
completed  sales.  We  find  an  item  in  defendant's  report  of  '^  sales  in 
suspense  and  incomplete,  $1. 57,335."  Concerning  which  the  evidence 
f\iruishes  no  sufficient  explanation.  We  shall  protect  defendant's 
possible  rights  by  granting  a  non-suit  as  to  the  duties  claimed  on  thin 

account. 

Under  plaintiff's  prayer  for  amendment  of  the  judgment,  we  must 
increase  the  amount  so  as  to  cover  the  duties  on  the  balance  of  the 

sales. 

It  is,  therefore,  ordered,  ac\judged  and  decreed,  that  the  judgment 
appealed  fh)m  be  amended,  by  increasing  the  amoimt  thereof  from 
$147,911  to  $2,28il.76,  with  5  per  cent,  per  annum  interest,  from  Sep- 
tember 3d,  1881,  being  duty  due  on  all  the  sales  reported  by  defendant, 
except  those  reported  tis  ^*  sales  in  suspense  and  ineompleie,  $l57,-)33.** 
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aud  that  as  to  the  cIaIiu  for  duties  on  these  sales,  the  demand  of  plain- 
tiff be  dismissed,  as  iu  case  of  non-suit,  defendant  and  appellant  to 
pay  costs  of  this  appeal. 


On  Application  for  Rkhearino. 

We  find  no  error  in  the  pTincii>le8  of  law  laid  down  in  our  original 
o])iuion. 

It  is  averred,  however,  with  great  positiveness : 

1.  That  during  the  entire  existence  of  the  law,  the  State  has  never 
before  received  or  demanded  the  tax  upon  succession,  bankruptcy  and 
judicial  sales. 

If  this  be  true,  and  if  the  conduct  of  the  State  had  been  such  as  to 
luislead  the  defendant  as  to  his  duty  in  collecting  the  tax  on  such  sales, 
it  would  be  a  great  hardship  now  to  compel  him  to  pay  what  he  had 
never  collected,  and  the  State  might  be  estopped  from  making  such  a 
demand. 

2.  That  in  making  his  return  of  judicial  sales,  the  defendant,  not 
supposing  them  to  be  liable  to  duty,  had  not  distinguished  between 
those  sales  of  that  class  which  Avere  actual  and  completed  uTid  those 
which  were  not,  and  that  he  should,  in  any  event,  be  allowed  to  show 
the  truth  in  this  respect. 

3.  That  part  of  the  reported  sales  were  of  bank  stocks,  on  which 
the  duty,  under  £.  S.  161,  is  one-quarter  and  not  one-half  per  cent., 
and  that  he  should  be  allowed  to  show  the  amount  of  such  sales. 

4.  That  there  are  some  judicial  sales  in  which  the  employment  of 
auctioneers  is  compulsory  on  the  parties  in  interest.  If  this  be  true,  such 
duties  would  not,  as  to  such  parties,  fall  within  the  principles  on  which 
OUT  decision  rests. 

On  the  whole,  we  are  satisfied  that  the  interests  of  justice,  which  is 
4ill  the  State  can  be  supposed  U>  desire,  require  the  remanding  of  the 
case,  in  order  that  all  matters  involved  may  be  subjected  to  a  closer 
investigation.  No  party  could  be  benefitted  by  the  delay  which  would 
i-esnlt  fi'om  the*gi*anting  of  a  rehearing,  and  we  may  safely  assume 
that  speedy  justice  will  be  advanced  by  making  our  decree  on  this, 
application. 

It  is,  therefore,  ordered,  that  our  former  decree  herein  be  annulled, 
and  set  aside.  It  is  now  ordered,  adjudged  and  decreed,  that  the 
judgment  appealed  from  be  avoided  and  reversed,  and  that  this  case 
l>e  remanded  to  the  lower  court,  to  be  there  proceeded  with  according 
to  law  and  to  the  views  expressed  in  this,  ai)d  in  our  former  opinion 
Jierein,  costs  of  this  appeal  to  abide  the  result  of  the  suit. 

Levy,  J.,  absent. 
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Hoggatt  vs.  Railroad  Company. 
No.  8510. 

Nathaniel  Hoggatt  vs.  Vicksburg,  Shreveport  and  Pacific 

Railroad  Company. 

Lands  taken  by  the  pnblic  for  a  particalar  use  of  any  kind,  by  the  exercise  of  the  power  c€ 
expropriation,  cannot  be  applied  to  any  other  use,  to  the  detriment  of  the  landholdtf . 

Whtre  a  bnilding  erected  oa  land,  expropriated  for  the  purpose  of  a  railroad  station,  is  used 
as  such,  but  a  private  business  is  carried  ou  in  certain  rooms  by  one,  who  is  the  agent  of 
the  railroad,  and  receives  his  compensation  in  being  allowed  the  use  of  these  rooms,  in 
which  railroad  freight  is  however  stored  when  necessary,  it  is  not  such  a  diverrion 
by  the  railway  from  the  use  for  which  the  land  was  expropriated,  as  to  antiiorise  an 
action  for  damages. 

APPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  Madisou. 
Delany,  J. 


J,  G.  Hawl'eSj  Jno.  B,  Stone,  Boatner  rf-  LiddeJL  for  Plaintiff  and 
Appellant : 

1.    Under  the  laws  providing  for  compulsory  transfer  of  property,  such  estate  alone  can  b«< 

taken  as  is  necessary  for  the  purposes  for  which  it  is  taken.    (7  A.  184 ;  N.  O.  Railroad 

Co.  vs.  Gay,  33  A.  741). 
3.    A  corporation  cannot  apply  property  taken  under  these  laws  to  a  different  purpose  ftt>m 

that  for  which  it  is  expropriated.     Cooley  on  Constitutional  Limitations,  556 ;  Matter  of 

Albany  St.,  11  Wend.  158 ;  86  Conn.  255. 

3.  This  is  true,  even  where  the  fee  is  acquired.  Crawford  vs.  Delaware,  7  Ohio,  450 ;  Cooley 
on  Constitutional  Limitations,  556,  note  1. 

4.  Defendant  did  not  acquire  the  absolute  ownership  of  the  land  by  the  judgment,  only  "the 
land  for  the  use  of  the  Railroad."    T.  39,  40. 

Even  if  the  Judgment  could  be  construed  to  embrace  within  its  terms  the  entire  estate,  such 
construction  could  not  be  allowed.    Bradly  vs.  N.  Y.  &  N.  H.  Railroad  Co.,  HI  Conn.  tM. 

Expropriation  laws  and  the  proceed  Id  gs  under  them  are  to  be  strictly  construed  against  the 
corporation.   Parker  vs.  Great  Western  Railway,  7  Scott  K.  R.  780 ;  7  A.  184 ;  17  Ohio.  340. 

Using  property  for  a  different  purpose  from  that  for  which  it  was  taken,  is  a  violation  of  th<' 
terms  upon  which  it  was  taken.  Defendant  has  used  the  property  expropriated  for  a 
purpose  entirely  foreign  to  the  purpose  for  which  it  was  taken,  and  in  so  doing  damaged 
pUintiff. 

W.  B.  Fittmauj  W,  Farrar,  for  Defendant  and  Appellee : 

1.    Expropriation  of  property  by  a  corporation  clothed  with  perpetuity,  conveys  tiie  fee.    N. 

O.  P.  R'y  Co.  vs.  Gay,  33  An.  471. 
3.    Perfect  ownership  gives  the  uullniited  right  of  disposal  and  enjoyment.    C.  C.  491. 
3.    Ownership  is  perfect  when  it  is  perpetual ;  it  consists  of  the  turn*,  fructut  and  abunui. 


The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  The  plaintiff  as  owner  of  certain  lands  contiguous  to  tlie 
railroad,  at  and  near  Mounds  Station,  brought  suit  against  the  Vickn- 
burg,  Shreveport  and  Pacific  Railroad  Company,  claiming  ten  tiiousand 
dollars  as  damages,  resulting  from  the  establishment  and  carrying  on,  on 
the  depot  lands  and  buildings,  of  a  mercantile  business  by  said  Company 
and  its  agent,  and  praying  for  the  abatement  of  said  business,  on  th«* 
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ground  of  it«  being  a  nuisance  and  injunous  to  plaintiff,  and  unauthor- 
ized and  illegal,  under  the  expropriation  of  said  laud  or  dei>ot  grounds 
to  the  uses  of  the  Railroad  Company. 

There  was  judgment  in  the  lower  court  iu  favor  of  the  defendant 
Company,  rejecting  plaintiff's  demand. 

The  iidmitted  facts  are  as  follows : 

The  plaintiff  was,  in  1857,  joint  owner  of  a  tract  of  land  in  Madison 
Parish,  as  heir  of  his  deceased  father,  Anthony  Hoggatt. 

In  1857,  the  Vicksburg,  Shreveport  and  Texas  Railroad  Company 
brought  suit  under  the  expropriation  Act  of  1855,  against  the  succession 
of  Anthony  Hoggatt,  for  a  tract  of  land  which  the  Company  claimed  to 
be  necessary  for  the  purposes  of  their  railroad.  The  Company  obtained 
judgment  for  a  tract  or  strip  of  the  land  one  hundred  feet  wide,  and 
ft.  long,  containing  4di  aci*es. 

Upon  this  tract  of  land  the  Company  laid  its  track  and  built  a  depot 
known  as  ''  Mounds  Station.'' 

The  Company  employed  one  Freind  L.  Maxwell,  in  September,  1872, 
as  depot  agent  at  this  place,  and  iu  consideration  for  his  services  as 
agent,  the  Railroad  Company  agreed  that  he  should  carry  on  a  mer- 
cantile business  in  the  depot  building, 

Tbis  permission  was  in  full  compensation  for  his  ser\nces  as  agent 

This  mercantile  business  was  carried  on  by  the  agent  upon  the  tonus 
stated,  from  September,  1872,  until  the  present  time,  and  still  continues. 

The  depot  of  the  Company,  in  which  this  business  is  carried  on,  con- 
eist^  of  three  rooms,  one  an  office  of  tlie  Company,  also  used  by  Max- 
well, as  merchant,  20x18  feet,  and  another  room,  17x26  feet,  used  as  a 
ware-room  for  the  Compauy,  and  a  third  room,  70x22  feet,  with  an  L. 
17x24  added,  known  as  the  mei-cantile  establishment,  and  is  used  for 
general  mercantile  pursuits,  and  when  the  Company  is  crowded  with 
ft-eight,  it  is  sometimes  stored. 

It  is  also  admitted  that  plaintiff  is  sole  owner  of  all  that  tract  through 
which  the  Railroad  passed,  and  of  the  land  at^oining  and  contiguous  to 
the  property  expropriated  by  the  Railroad  Compauy  at  Mounds  Station. 
That  plaintiff  erected  a  store  building  in  September,  1869,  Avhich  has, 
from  that  date  until  the  present  time,  been  used  for  mercantile  pursuits. 

That  plaintiff  notified  the  Company  to  stop  the  mercantile  business 
at  the  depot.    These  are  the  admitted  facts. 

In  support  of  his  demand,  plaintiff  contends  that  the  Railroad  Com- 
pany acquired  the  lands  from  the  succession  of  Anthony  Hoggatt,  under 
the  expropriation  proceedings  in  1857,  contradictorily  Avith  the  heirs 
of  that  succession,  it  being  private  property,  for  the  purposes  and  use« 
thereof,  as  claimed  in  those  proceedings,  and  as  a  public  use  by  said 
corporation  limited  to  the  general  public  objects  necessary  for  carrying 

TO 
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on  said  Railroad  Company's  operations,  and  tbat  that  property,  thus 
taken,  cannot  be  diverted  from  these  purposes,  and  used  for  a  purpose 
different  from  that  for  which  it  was  expropriated,  and  this,  no  matter 
whether  the  mere  easement  was  acquired,  or  a  fee  simple,  and  if 
diverted,  the  Company  should  not  only  be  compelled  to  abate  the  bus- 
iness, as  a  public  and  a  private  nuisance,  but  is  liable  for  damages 
which  may  be  caused  to  the  original  owners  and  contiguous  proprietors. 

Defendant  resists  plaintiff's  demand  on  tlie  ground  that  it  became 
the  absolute  owner  in  fee  simple  of  the  said  lauds  and  grounds,  their 
full  value  and  collateral  damages  having  been  demanded  by,  and 
payment  therefor  made  to  the  original  owners,  and  having  acquired 
perfect  ownership,  has  the  unlimited  right  of  disposal  and  ei^oyment, 
and  this  peifect  ownership  being  perpetual,  consists  of  the  U€U8,  Jrtiekis 
and  abusus. 

In  the  suit  for  e:cpropriation,  the  plaintiff  prayed  that  the 'Manda 
aforesaid  be  adjudged  and  decreed  to  plaintiff  upon  payment  of  all 
such  damages  as  may  be  sustained,  in  consequence  of  the  expropriation 
of  said  lands." 

In  their  answer,  defendants  prayed  ^*  that  plaintiff  ^s  demand  be 
rejected  at  their  costs,  or  if  judgment  shall  be  rendered  expropriating 
the  land  for  said  corporation,  then,  that  defepdants  have  judgment 
against  them  for  the  value  of  the  land,  and  $10,000  damages,  sustained 
by  said  succession.'' 

There  wasjudgment  tliat  '^  the  land  set  forth  and  described  in  plain- 
tiff's  petition,  and  the  plat  annexed,  l>e  expropriated  to  the  use  of  the 
plaintiff  as  prayed  for,  upon  the  payment  to  the  defendant  of  the  sum 
of  $1,448,"  etc. 

Article  2630  R.  C.  C,  which  prescribes  the  mode  of  proceeding  in  the 
compulsory  transfer  of  property,  requires  that  the  petition  shall  con- 
tain '^  a  prayer  that  the  land  be  adjudged  to  such  corporataon,  upon 
the  payment  to  the  owner  of  all  such  damages  as  he  may  sustain,  in 
consequence  of  the  expropriation  of  his  land  for  such  public  work." 

Art.  2632  requires  that  the  jury  shall  '^  determine  what  is  the  value 
of  the  land  described  in  the  petition,  with  its  improvements,  and  what 
damages,  if  any,  the  owner  would  sustain,  in  addition  to  the  losQ  of  his 
land  by  its  expropriation." 

The  charter  of  the  Company  is  perpetual,  although  its  duration  was 
first  limited  to  twenty-five  years,  the  legislature  subsequently  made  it 
perpetual. 

We  think  the  absolute  right  and  estate  in  and  to  the  land  vested  in 
the  Company  by  the  judgment  of  expropriation,  but  at  the  same  time 
we  think  the  land  could  only  be  expropriated  and  used  for  tlie  pur- 
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pQsea  of  the  railroad  in  the  interest  of  the  public,  and  its  use  confined 
to  necessary  legitimate  railroad  pur)H>seB. 

'^  Tlie  interest  of  a  Railroad  Company  in  its  location,  although  tech- 
Bically  an  easement,  is  not  limited  to  an  ordinary  right  of  way,  such 
as  is  required  by  highways,  but  it  justifies  a  use  of  the  land  for  all  the 
purposes  of  a  railroad.^^    Pierce  on  Railrotuls,  159. 

"  The  Company  cannot,  as  to  land  taken  under  the  right  of  eminent 
domain,  do  acts  which,  though  lawful  in  a  private  land  ownei,  are 
altogether  outside  of  railroad  purposes/^    lb.  160. 

In  34  N.  J.  201,  it  was  held :  *'  The  true  rule  is,  that  land  taken  by 
the  public  for  a  particular  use,  cannot  be  ai>plied,  under  such  a  seques- 
tration, to  any  other  use,  to  the  detriment  of  the  land  owner.  This  is 
the  only  rule  which  will  adequately  protect  the  constitutional  right  of 
the  citizen.  To  permit  land  taken  for  one  purpose,  and  for  wiiich  the 
land  owner  has  been  compensaited,  to  be  applied  to  another  and  addi- 
tional purpose,  for  which  he  has  received  no  compensation,  would  be  a 
mere  evasion  of  tlie  spirit  of  the  fundamental  law  of  the  State.^^ 

Individual  property  can  be  compulsorily  appropriated  by  the  public 
only  for  public  use,  Dillon  on  Mun.  Corp.  J  460 ;  6  How.  545 ;  (i  McLean, 
517. 

**  Since  the  power  to  condemn  private  property  against  the  will  of 
the  owner  is  a  stringent  and  extraordinary  one,  based  upon  i)ublic 
necessity  as  an  urgent  public  policy,  the  rule  requiring  the  power  to 
be  strictly  construed,  and  tlie  prescribed  mode  for  its  exercise  strictly 
foUowe^l,  is  a  just  one,  and  should,  within  all  reasonable  limitSf  be 
inflexibly  adhered  to  and  applied."     Dillon  on  Mun.  Coi-jk  J  4G9. 

We  are  thus  confirmed  in  our  opinion  by  the  authorities  just  cited, 
and  in  this  case  the  question  presented  for  our  consideration  and  decis- 
ion remains:  Is  the  land  referred  to,  used  for  railroad  purposes,  or  has 
the  Company  diverted  its  use  from  that  contemplated  in  its  demand 
for  expropriation  and  its  actual  expropriation  ? 

The  business  complained  &f,  is  not  and  has  not  been  carried  on  by  the 
Railroad  Company,  but  iscarried  on  in  the  premises,  located  on  the  expro- 
priated lands,  by  Maxwell,  as  his  private  business,  and  for,  and  on  his  own 
account,  the  Company  assenting  thereto  and  granting  the  use  of  its 
building  for  that  purpose,  in  consideration  of  Maxwell's  services, 
witliout  any  other  compensation  or  remuneration,  as  agent  of  the 
Company  at  the  station  or  depot.  The  land  was  expropriated  for  a 
depot  or  station,  for  the  construction  of  necesstu'y  buildings  as  a  station, 
and  for  sidings,  etc.,  usual  and  necessary  at  such  places,  and  its  main 
and  principal  use  is  for  the  purposes  stated. 

It  is  not  contended  that  the  Company  is  itself  carrying  on  or  actually 
and  directly  engaged  in  mercantile  business  on  said  premises,  or  that  any 
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of  the  buildings  on  the  land  were  constructed  for  the  purpose  of  carry- 
ing  on  such  businei^s,  or  that  they  were  constructed  with  any  anch 
view.  We  rather  infer  that  they  are  such  buildings  as  are  necessary 
for  depot  or  station  purposes,  and  are  in  the  main  used  therefor.  In 
lieu  of  stipulated  money  wages  or  pecuniary  compensation,  the  Com- 
pany allows  to  its  agent  the  use,  to  a  certain  extent,  of  a  pprtioi^  of  the 
building,  in  which  the  agent,  for  his  own  account,  keeps  a  store  and 
carries  on  mercantile  business,  while  the  admission  shows  that  the 
rooms  wliich  he  thus  uses,  are  also  used  by  the  Company  for  storing 
freight,  whenever  needed  for  that  purpose.  We  do  not  feel  justified, 
thei'efore,  in  saying  that  the  Company  is  diverting  the  expropriated 
property  from  the  purposes  and  uses  for  which  it  was  acquired,  and 
that  thei-e  is  sucli  a  diversion  as  would  authorize  an  interference,  nor 
do  we  think  the  plaintiff  can  maintain  his  demand  for  damages. 

The  judgment  appealed  from  is  affirmed  at  costs  of  appellant. 
.    Rehearing  refused. 

Justice  Todd  dissents,  and  reserves  his  right  to  assign  his  reasons 
therefor. 


No.  8437. 
Mrs.  a.  p.  Nugent  vs.  Mrs.  D.  L.  Stark  akp  Husband. 

The  Teouaatlon  of  a  Judf^e  pwprio  motu  when  sooh  Judge  is  asked  an  appeal  ttom  a  judgment 
rendered  in  a  case  in  which  he  acted  as  counsel  for  the  applieaUon,  Is  proper  and  lefcaL 

The  appointment  of  an  attorney  In  such  a  case  to  grant  the  order,  is  allowed  by  law.  When 
the  record  does  not  show  that  such  attorney  has  taken  the  oath  required  by  the  Consti- 
tntion  fh>m  all  officers,  it  win  be  presumed  to  have  been  taken.  AJldavit  in  this  Court  to 
the  contrary  will  not  be  noticed. 

When  a  case  is  called  for  trial,  and  two  attorneys  for  plaintiff  are  present  and  ask  a  conttn* 
uance  on  the  ground  of  the  absence  of  another  attorney,  represented  as  the  leading 
counsel,  and  on  refusal  of  the  court  to  continue  the  case,  they  withdraw  ttom  the  case 
without  taking  an  exception,  and  the  case  is  tried,  and  Judgment  is  rendered  for  the  de- 
fendants, without  mentioning  the  absence  of  the  plalntiit  and  the  defendants  had  set  up  a 
defense  which  could  have  made  the  basis  of  a  direct  and  independent  action,  a  Judgment 
can  be  rendered  on  the  merits  of  such  defense. 

When  tiiere  is  no  evidence,  statement  of  facta  or  bill  of  exceptions  In  the  record,  and  no  proper 
assignment  of  enors,  the  Judgment  will  not  be  reviewed. 

APPEAL  from  the  Seventh  Judicial  District  Court,  Parish  of  Avoy- 
elles.    Yoistf  J. 


Appeal  was  granted  in  this  case  by  Edwards,  J.  ad  hoc.  Twelfth 
Judicial  District  Court,  successor  of  above  court. 

E,  H,  Farrar,  for  Plaintiff  and  Appellant. 

I. 
Overton  d'  Tliorj^e,  for  Defendant  and  Appellee*  ' 
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On  Motion  to  Dismiss. 

Tlie  opinion  of  the  Court  was  delivered  by 
•    Bermudez,  C.  J.    The  defendant  seeks  t^  have  the  appeal  dismissed, 
because  there  is  no  order  of  appeal,  that  claimed  as  being  such  having 
been  made  by  one  who  had  no  authority  to  grant  it. 

It  appears  that  the  present  Judge  of  the  lower  court  had  been  of 
counsel  for  the  plaintiff,  and  that  when  the  petition  for  an  appeal  was 
present-ed  to  him,  he  recused  himself,  if  not  on  suggestion,  at  least 
propria  motUj  and  appointed  a  lawyer,  having  the  qualifications  of  a 
Judg?,  to  act  in  his  place,  ad  koo;  that  such  lawyer  considered  the 
petition  for  an  appeal,  and  granted  the  order  asked. 

It  is  claimed  that  the  District  Jndge  had  no  right  to  recuse  himself, 
that  he,  therefore,  had  no  right  to  appoint  a  lawyer  pro  hoc  viae,  and 
tliat  this  lawyer  has  not  taken,-  previous  to  acting,  the  oath  required 
by  the  Constitntion  f^om  public  officers. 

We  think  not  only  that  the  Judge  had  a  right,  but  that  it  was  his 
duty  to  recuse  himself.  Had  the  defendant  been  cast,  she  could  have 
recused  him,  on  an  application  for  an  appeal,  because  '^  he  had  been 
employed  as  advocate  in  the  case."    C.  P.  333,  No.  3. 

The  plaintiff  herself  could  have  exercised  the  same  right,  or  even 
verbally  intimated  the  propriety  of  his  recusing  himself  on  the  same 
ground.  It  would  have  been  highly  indelicate,  to  say  the  least,  on  the 
]iart  of  the  Judge  to  have  granted  the  appeal,  at  the  instance  of  the 
very  person  whom  he  bad  professionally  represented  in  the  controversy, 
before  his  elevation  to  the  bench.    He  was  right  in  recusing  himself. 

A  Jndge  who  has  been  of  counsel  i^  a  suit,  should  consider  himself 
incompetent,  and  not  wait  until  be  be  recused,  to  withdraw  from  the 
case.  He  might,  however,  where  the  parties  do  not  object,  or  do  con- 
sent, make  mere  formal  orders,  as  may  be  needful  for  a  continuance. 
45  N.  H.  53. 

It  has  been  held  that  where  a  Judge  is  recused,  he  cannot  himself  try 
the  issue  raised  on  that  point  by  his  denial,  but  must  refer  it  to  be 
tried  as  provided  by  law.    33  A.  1293. 

A  Judge  should  studiously  abstain  from  all  and  any  judicial  action 
which  could  retard  or  accelerate  the  rendition  or  execution  of  a  judg- 
ment in  such  a  case.  If  he  had  the  right  to  grant  an  appeal,  be  had 
that  of  refusing  one,  in  the  exercise  of  his  discretion,  and  then,  why  not, 
also,  to  grant  or  refuse  an  injunction  and  try  and  determine  the  same? 

The  authority  in  2  A.  628,  is  to  the  effect  that  where  a  Judge  who 
<M>ttld  have  been,  has  not  been  recused  by  either  litigant,  and  has  not 
recused  himself  propria  motu,  refuses  an  order  of  appeal,  he  can  be  and 
was  compelled  by  luandamna  to  grant  one,  because  the  fact  of  the  exis- 
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tencc  of  a  valid  ground  for  recusatiou  does  not  necesdarily  make  liim 
incompetent }  that  he  only  becomes  »uch,  when  he  has  been  I'ecnsed,  or 
has  recused  himself,  on  his  own  motion.  In  this  case  the  Judge  han 
recused  himself,  and  has,  therefore,  acknowledged  and  declared  hirt 
incompetency. 

He  had  a  right  to  appoint  a  lawyer  to  act  in  liis  place  the  moment  he 
recused  himself.  Const.  Art.  112;  Act  1880,  No.  40.  When  appoiute«l 
and  qualified,  that  lawyer  repla<;es  completely  the  Judge  of  the  Court, 
and  can  discharge  all  the  duties  w^hich  tliat  Judge  could  exercise,  if 
acting,  but  only  for  the  purpose  and  in  the  case  in  which  the  ap]>oiiit- 
ment  is  made. 

The  lawyer  appointed  in  this  case  accepted  the  trust,  and  has  acteil 
as  Judge  ad  hocy  by  granting  the  order. 

.  It  is  insisted  that  it  does  not  appear  from  the  record  that  he  ha»» 
taken  the  oath  required  by  the  Constitution,  Art.  149,  from  all  State 
officers,  before  entering  upon  the  discharge  of  his  functions,  and  an 
attempt  is  made  to  establish  the  failure  to  do  so,  by  affidavit^  in  thin 
Court. 

It  is  true  the  record  does  not  show  that  such  oath  was  taken,  neither 
does  it  show  that  the  District  Judge  lumself  has  qualified.  If  the  recmil 
fails  in  that  respect,  the  defendant  has  no  one  to  blame  but  herself.  In 
order  to  enable  this  Court  to  express  an  opinion  on  the  subject,  it  Ih 
clear  that  she  should  have  taken  steps  to  have  the  order  rescinded  in 
the  lower  court,  and  put  the  proof  of  the  omission  on  record.  She  has 
not  done  it  there,  she  cannot  now  do  it  here.  Were  we  to  consider  the 
affidavit  offered,  we  would  be  taking  original  juris<liction,  which  we 
cannot  do.    32  A.  665. 

We  must  presume  that  the  Judge  ad  hoc  took  the  qualifying  oath. 
Omnia  rite  acta  presumnntur. 

The  motion  to  dismiss  is,  therefore,  overruled. 


Ok  the  Merits. 

The  plaintiff  sued  on  a  note  secured  by  mortgage,  and  on  an  account. 

The  defendant  pleaded  the  general  i.^sue,  that  the  debt  is  her  hu.s- 
band^s,  and  res  judicata  as  to  the  note,  and  no  ownerj^liip  in  plaintiff  a** 
to  the  account,  praying  for  a  full  and  final  judgment  in  her  favor,  for- 
ever quieting  her  in  all  matters  relating  to  Richard  Nugent  &  Co.,  and 
transferrees,  and  decreeing  that  she  is  in  no  manner  indebted  to  the 
plaintiff  in  this  suit,  either  on  account,  or  by  reason  of  any  note  or 
mortgage,  as  set  forth  in  the  petition. 

It  appears  that  on  the  day  of  trial  to  which  the  case  had  previously 
been  continued,  a  motion  was  made  for  another  continuance  by  two  of 
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the  attorneys  represeuting  the  plaintiff,  on  the  ground  that  the  leading 
counsel  was  absent  and  unable  to  attend  at  the  term  of  the  Court,  and 
other  reasons  which  are  not  insisted  upon  here ;  that  the  Judge  refused 
the  continuance ;  that  thereupon,  a  request  was  made  by  the  attorneys 
to  withdraw  from  the  case,  which  was  granted.  Before  retiring,  they 
t4)ok  no  bill  of  exceptions. 

The  record  does  not  show  that  the  plaiutiff  was  absent  and  not  other- 
wise represented,  or  that  evidence  was  not  heard.  The  judgment 
rendered  is  in  these  words  : 

''  In  this  cause,  after  issue  joined,  the  case  coming  on  to  be  tried 
according  to  previous  assignment,  the  law  and  the  evidence  being  in 
favor  of  the  defendant,  it  is,  therefore,  ordered,  adjudged  and  decreed, 
that  there  be  judgment  in  favor  of  the  defendant  and  rejecting  plain- 
tiff's demand.  It  is  further  ordered,  adjudged  and  decreed,  that  tht' 
plaintiff  pay  all  costs  of  this  suit.'' 

That  is  the  judgment  appealed  from.  In  this  Canrt,  the  plaintiff  has 
Hied  an  assignment  of  error.    It  charges : 

1.  That  the  judgment  was  rendered  without  any  evidence  whatso- 
t^ver  being  produced  to  the  Court  in  support  of  the  same. 

2.  That  the  plaintiff  and  her  counsel  being  absent,  when  the  caa63 
was  tried,  it  was  unlawful  to  render  any  judgment  but  one  of  non-suit 

First  It  is  no  fault  of  the  appellee  that  tiie  record  does  not  contain, 
the  evidence  which  the  Judge  says  was  heard.  She  was  not  bound  to 
have  it  taken  in  writing.  The  appellant,  under  the  law  and  the  juris** 
prudence,  si lould  have  sec ured  a  statem en  t  of  facts  before  appeali  ng.  C . 
P.  602,  603 ;  H.  D.  80 ;  L.  D.  48.  She  has  failed  to  do  so.  We  must  pre- 
sume that  the  Judge  had  sufficient  evidence  before  him  to  justify  his 
judgment,  Avliich  we  cannot  reverse  on  that  ground. 

Second,  Even  if  the  plaintiff  was  not  present,  or  was  not  represented, 
it  was  no  reason  wiiy  the  defendant,  who  had  set  up  a  serious  and 
substantial  demand,  which  could  have  formed  the  basis  for  a  distinct 
suit,  and  who  had  prayed  for  a  specific  judgment,  should  not  have  pro- 
ceeded with  the  case.  This  is  no  longer  an  open  question.  33  A.  415 ; 
11  A.  287  ;  5  A.  298  ;  13  A.  343. 

We  are  unable,  under  the  circumstances,  to  review  the  judgment  and 
say  that  it  is  incorrect. 

It  is,  therefore,  affirmed  with  costs. 


Poch£,  J.    I  concur  in  the  opinion  and  decree  on  the  merits. 
Behearing  refused. 
Levy,  J.,  absent 
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No.  8474. 
ZoEMiE  Harang  vs.  Jules  a.  Blanc. 

Where  a  party  bnys  property  fipom  a  married  woman,  be  cannot,  ifrben  sned  by  her  to  annal 
the  contract^  set  np  that  the  property  never  belonged  to  her,  but  to  the  commimlty  exists 
ing  between  her  and  her  husband  at  the  time  of  the  pnrchaNe. 

A  married  woman  is  not  estopped  by  her  declarations  in  the  act  of  aale  or  eonveyanoe,  ftom. 
seeking  to  annul  it,  on  the  ground  that  the  act  in  question  was  an  attempt  to  take  her 
paraphernal  property  to  pay  or  secure  the  debts  of  her  husband.  The  principle,  as  usually 
recognized  and  enforced,  is  not  applicable  to  a  married  woman,  when  assailing  act« 
charged  to  be  in  contravention  of  the  law  prohibiting  a  wife  firom  binding  herself  or  her 
property  to  pay  the  debts  of  her  husband. 

When  a  married  woman,  not  separated  in  property,  signs  an  obligation  with  her  husband  and 
other  parties  for  a  debt^  for  which  they  are  bound  in  solido,  but  which  has  not  enured  to 
her  separate  benefit,  she  is  not  liable  therefor. 

APPEAL  from  the  Twentieth  Judicial  District  Court,  Parish  of 
Lafourche.    Knohlock,  J. 


Clay  Knohlock,  Sani*l  P.  Blanc,  for  Defendant  and  Appellee. 
-  Taylor  Beattie,  for  Plaintiff  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiflF,  the  wife  of  Theophile  Harang,  Sr.,  snes  to 
recover  a  part  of  a  plautiition  in  the  Parisli  of  Lafourche,  known  as  the 
"  Harang  Plantation,"  and  to  annul  an  act  by  which  her  said  interest 
in  the  property  was  conveyed  to  Jules  A.  Blanc,  one  of  the  defendants. 

Subsequently  to  the  date  of  the  said  act  sought  to  be  annulled,  Blanc 
sold  the  interest  claimed  by  the  plaintiff,  to  her  son,  Theophile  Harang, 
Jr.,  on  a  credit,  and  had  caused  a  writ  of  seizure  and  sale  Jo  issue,  to 
enforce  the  special  mortgage  given  to  secure  payment  of  the  price. 
This  writ  was  enjoined  by  the  plaintiff,  and  Theophile  Harang,  Jr., 
and  the  Sheriff  were  made  parties  to  the  suit. 

The  plaintiff  alleges  as  the  ground  of  nullity  of  the  act  in  question; 
tTiat  it  was  not  a  sale  of  her  interest,  as  it  purported  to  be,  but  an 
attempt  to  render  her  and  her  property  responsible  for  the  debts  of 
her  husband,  and  that  she  was  informed,  at  the  time  of  signing  the 
act,  that  it  was  a  mere  formality  intended  "  to  carry  out  a  previoui* 
partition  of  the  estate  between  her  and  her  co-proprietors,  and  protect 
the  property  from  seizure  from  outside  parties." 

The  defendant,  Blanc,  for  answer,  denied  all  the  allegations  of  the 
petition,  except  that  he  had  acquired  the  property  by  purchase  and 
had  sold  it  to  Theophile  Harang.  Jr.,  and  caused  executory  prooess  to 
Issue  against  it,  as  charged  -,  that  plaintiff  knew  of  the  sale  in  question, 
made  by  respondent,  and  recognized  its  validity,  and  that  she  and  her 
husband  had  likewise  acknowledged  the  validity  of  his  (respondent's) 
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title  to  the  land.  The  case  was  tried  on  these  issues,  and  from  a 
judgment  against  her,  the  plaintiff  has  apx>ealed.  Theophile  Harang, 
Jr.,  though  cited,  did  not  answer,  nor  was  any  default  taken  against 
bim. 

Before  the  date  of  the  conveyance,  referred  to,  to  Jules  A.  Blanc,  the 
defendant,  the  title  of  record  to  the  ''  Harang  Plantation,'^  was  in  the 
names  of  Octave  Harang,  Pierre  Desalles,  Theophile  Harang,  Sr,,  and 
plaintiff,  the  wife  of  the  last  named,  as  co-proprietor,  each  being  the 
owner  of  one  undivided  fourth  of  plantation.  The  plaintiff  acquired 
lier  interest  therein  from  D.  Durac,  on  the  31st  of  March,  1863;  and 
the  money  paid  therefor  is  stated  in  the  act  of  sale  to  have  been 
received  from  plaintiff's  mother. 

Subsequently,  on  the  5th  of  May,  1876,  the  plantation,  by  an  act 
under  private  signature,  was  partitioned  among  the  joint  proprietors, 
by  which  the  plaintiff,  for  her  fourth,  and  Theophile  Harang,  Sr.,  her 
busband,  for  his  fourth,  received  for  their  joint  share  what  may  be 
termed,  according  to  the  description  given  in  the  act,  the  upper  part 
of  the  plantation. 

By  a  public  act,  passed  before  a  notary  public  of  the  Parish  of 
Liafourche,  dated  on  the  7th  of  May,  1876,  but  really  passed  and 
signed,  as  admitted,  on  the  7th  of  June,  1876,  the  several  co-proprietors 
mentioned,  conveyed  their  respective  interests  in  the  plantation  to 
Jules  A.  Blanc,  defendant;  the  conveyance  embracing  the  entire 
Harang  Plantation.  This  act  is  termed  by  the  parties  a  sale,  but  on 
its  face  is  a  datian  enpaiementj  for  wliilst  it  is  stated  that  tlie  price  is 
$24,000  cash,  it  further  declares  that  this  sum  is  owing  to  tlie  pur- 
chaser by  the  four  vendors,  on  account  of  sundry  mortgages  and  judg- 
ments against  the  parties,  purchased  by  the  said  Blanc. 

On  the  29th  of  January,  1880,  Mr.  Blanc  conveyed  the  upper  part  of 
this  plantation — being  the  same  part  received  in  the  iiartition  by 
plaintiff  and  her  husband,  above  mentioned — to  Theophile  Harang,  Jr., 
And  retained  a  mortgage  for  the  stipulated  price,  for  which  he  caused 

» 

the  executory  process  to  issue,  as  before  stated. 

The  main  defense  relied  on  by  the  defendant,  Blanc,  against  the 
plaintiff's  claim  to  the  land  is,  that  she  never  bad  a  title  to  it,  and  that 
her  pretended  purchase  from  Durac  was  a  purchase  by  the  matrimonial 
community,  of  which  her  husband  was  the  head.  This  question, 
touching  plaintiff's  original  title,  cannot  be  a  subject  of  controversy 
between  these  parties  in  this  suit.  As  respects  the  interest  in  the  land 
sued  for  by  the  plaintiff,  the  record  shows  that  the  sole  title  to  it,  pos- 
sessed by  the  defendant,  Blanc,  is  derived  from  plaintiff's  conveyance 
to  him  on  the  7th  of  June,  1876,  referred  to.     In  that  act,  which  he 

signed,  and  in  which  he  accepts  the  conveyance,  it   is   expressly 
so 
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declared  that  the  plaintiff  is  the  owner  of  one  undivided  fourth  of  the 
plantation,  and  her  title  is  specially'  referred  to  and  acknowledged  to 
have  been  acquired  by  her  purchase  from  Dnrac,  on  the  3lAt  of  March, 
1868,  above  mentioned.  And  in  the  sanie^act,  Theophile  Harang,  Sr., 
plaintiff ^s  husband,  conveys  his  own  separate  fourth  of  the  property, 
and  authorizes  plaintiff,  as  his  wife,  to  convey  her  interest. 

Plaiutiff^s  title  to  this  interest  had  been  previously  repeatedly 
recognized  in  writing  by  this  defendant. 

Thus,  in  the  sale  by  Octave  Harang  to  said  Blanc,  on  the  12th  of 
May,  1875,  of  his  interest  in  a  canal  and  some  sw^amp  lands,  the  prop- 
erty sold  was  described  to  be  a  part  of  the  Harang  Plantation,  one* 
fourth  of  which  plantation  the  parties  declared  belonged  to  Mrs. 
Harang,  the  present  plaintiff.  And  a  like  declaration  is  made  in  an 
act  of  the  31st  of  May  of  the  same  year,  in  which  plaintiff  and  her  hus- 
band conveyed  to  Blanc  their  respective  interests  in  the  same  canal 
and  swamp  lands. 

And  again,  among  the  very  debts  held  by  Mr.  Blanc,  and  for  which 
the  conveyance  to  him  purports  to  have  been  made,  was  a  mortgage 
debt  purchased  of  Louis  Bush,  evidenced  by  an  act  of  mortgage  given 
by  plaintiff  on  this  same  separate  interest  of  hers  in  thej[>lantation,  as 
part  of  the  price  of  her  purchase  thereof. 

Plaintiff,  it  will  thus  be  seen,  is  the  author  of  the  defendant,  Blanc'a, 
title  to  this  int.erest  claimed  by  lier  in  the  present. suit,  and  so  firmly 
settled  is  it  in  our  jurisprudence,  as  to  become,  elementary,  that  a 
party  cannot  gainsay  or  dispute  the  title  of  his  author. 

As  was  sjiid  by  this  Court : 

'^  If  either  the  pleadings  or  evidence  show' that  the  parties  trace  their 
titles  to  the  same  source,  neither  will  be  permit t-ed  to  attack  the  title 
of  their  common  author,  and  that  a  party  cannot  controt'ert  the  title  of 
one  under  wlwm  he  daimsJ*^    15  A.  685,  and  authorities  there  cited. 

So  clear  are  our  convictions  on  this  point,  that  we  cannot  yield  to 
the  authorities  referred  to  by  the  counsel  for  the  defendant,  derived 
from  a  different  system  than  that  prevailing  in  this  State. 

We  do  not  mean  to  say,  however,  nor  does  the  principle  in  question 
militat<e  against  the  idea,  that  a  purchaser  fi*om  one  party  may  supple- 
ment his  title  by  buying  up  the  titles  of  other  claimants  to  the  prop- 
erty. In  this  case  the  only  title  that  defendant  can  assert  to  the 
property  is  that  derived  from  the  plaintiff.  She  sold  it  to  him,  and  he 
bought  from  her,  and  so  declared  iu  the  deed.  The  husband  did  not 
join  in  the  sale  of  this  interest,  but  merely  authorized  his  wife  to  sell, 
and  in  the  same  act  the  defendant  acknowledged  tliat  plaintiff  was  the 
owner  of  this  interest  and  became  the  owner  by  her  purchase  from 
Durac. 
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There  is  nowhere  in  the  pleadings  any  pretense  that  these  declara- 
tions and  acknowledgments  were  made  by  this  defendant  in  error,  or 
were  induced  by  fraud. 

It  is  true,  that  if  the  husband  of  plaintift*  were  ever  to  claim  this 
property,  as  belonging  to  tlie  community,  he  would  be  estopped  by  this 
conveyance  of  his  wife,  made  by  his  authority }  and  this  is  the  extent 
of  the  authority  on  this  particular  point,  referred  to  by  counsel. 

It  is  also  urged,  that  the  plaintiff  is  estopped,  by  reason  of  her  con- 
veyance to  defendant,  and  the  declaratioiis  made  in  the  acts  from 
denying  it-s  truth  and  seeking  its  nullity.  It  has  often  been  held,  that 
where  a  married  woman  seeks  to  avoid  an  act,  which  she  attacks 
upon  the  ground  that  it  contravenes  the  provisions  of  a  prohibitory 
law  designed  for  her  protection  against  marital  influence,  that  the 
principle  of  estoppel,  as  usually  recognized,  is  not  applicable. 

Thus,  in  the  case  of  Chaffe  vs.  Oliver,  administrator,  3;^  A.  1009, 
where  a  wife  had  conveyed  her  land  to  secure  the  debt  of  her  husband, 
and  the  land  had  been  reconveyed  to  her  at  a  stipulated  price,  and  a 
mortgage  retained  to  secure  it  was  sought  to  be  enforced,  the  present 
Court  used  this  language  : 

'^It  is  settled,  to  epitomize  our  jurisprudence,  that  such  transactions 
cannot  be  sustained;  that  the  wife  and  her  legal  representatives  cannot 
be  bound  thereby ;  that  she  may  attack  and  annul  them,  or  may  defend 
against  them }  that  she  is  not  estopped  by  her  own  acts  in  aid  of  the 
transaction,  which  are  presumed  to  be  done  under  marital  influence ; 
that  whatever  the  form  of  the  contract,  its  true  character  may  be 
inquired  into  and  laid  bare ;  and  that  in  her  assault  upon  even  authen- 
tic acts,  she  is  not  conflned  to  counter  letters  and  inten*ogat^ries  on 
facts  and  articles,  but  may  resort  to  parol  evidence  to  establish  their 
true  nature  and  purpose."  Citing,  14  A.  169,-  Ifi  A.  11 ;  5  A.  572  j  2  A. 
756;  12  A.  852;  12  R,  84 ;  1  A.  429  ;  4  R.  508. 

In  the  case  of  Btsland  vs.  Provosty,  14  A.  169,  among  those  cited,  a 
husband  mortgaged  certain  property,  the  wife  joining  in  the  act,  and 
affirmed  that  the  title  of  the  property  was  in  the  husband,  and 
renounced  all  rights  to  the  same,  yet  it  was  held  that  she  might  sue  for 
and  recover  the  property. 

In  the  act  of  conveyance  to  the  defendant,  Blanc,  of  the  Harang 
Plantation,  it  is  recit.ed  that  he  was  the  holder  of  claims  against  the 
proprietors  of  the  plantation  to  the  amount  of  about  $40,000,  which 
were  valued  at  $24,(K)0.  Among  all  these  debts,  the  only  one  we  find 
for  which  the  plaintifT  at  the  time  was  liable,  was  the  mortgage  debt  for 
part  of  the  price  dne  by  her  on  her  purchase  from  Durac,  above  men- 
tioned, originally  for  $2,684,  on  which  there  was  a  balance  due, 
according  to  our  estimate^  of  $617.27,  at  the  time  it  was  acc^uired  by 


V 


636  SUPREME  COURT  OF  LOUISIANA, 

Haitmg  v».  Blano. 

Mr.  Blanc,  on  the  8th  of  February,  1875.  It  is  true  that  among  the 
other  debts  were  obligations  signed  by  her  with  her  hasband,  and  tbe 
other co-proprietora  of  the  plantation,  but  as  she  could  not  bind  herself 
for  her  husband,  nor  conjointly  with  him,  as  urged  by  her,  we  cannot 
recognize  them  as  valid  debt<s  against  her.    C.  C.  2398 ;  16  A.  811. 

It  is,  however,  contended  by  plaintiff ''s  counsel,  tliat  this  debt  wm 
extinguished  by  compensation,  by  the  amount  that  Mr.  Blanc  became 
indebted  to  her  on  account  of  his  purchase  of  her  interest  in  the  swamp 
lands  and  the  canal.  This  is  not  made  clear  by  the  evidence,  and  we 
must  resolve  the  doubt  against  her,  since  the  burden  of  the  proof  ii 
upon  her.  It  is  also  asserted  that,  if  not  thus  extinguished,  that  the 
charges  of  usurious  interest  and  commissions  alleged  in  the  acoonnta 
of  the  defendant,  Blanc,  should  be  disallowed,  to  an  amount  snfBdeDt 
to  balance  her  debt  in  question.  With  this  plaintiff  has  nothing  to  do. 
She  is  not  charged  with  these  items,  and  the  accounts  containing  them 
hav^e  been  accepted  by  Theophile  Harang,  Sr.,  her  husband,  and  other 
parties,  and  they  are  not  open  to  inquiry  in  this  suit. 

This  debt  of  the  plaintiff,  though  not  extinguished,  cannot  be  viewed 
as  constituting  a  price  for  her  interest  in  the  plantation.  For  the  entire 
property  the  price  was  stipulated  at  $^,000,  and  plaintiff's  share  of 
the  same  would  be  $6,000,  nearly  ten  times  the  amount  of  the  consider- 
ation she  received ;  that  is,  the  debt  for  which  she  was  liable. 

An  attentive  examination  of  the  evidence  in  the  record,  however, 
satisfies  us,  that  though,  on  the  face  of  it,  the  conveyance  in  question 
is  manifestly  a  giving  in  payment,  as  stated,  yet  the  real  parpose  and 
object  of  it  was  to  afford  Mr.  Blanc  what  he  deemed  a  better  security 
for  the  debts  held  by  him  against  the  plantation  or  its  proprietors. 

For  instance,  the  relative  position  of  the  parties  to  this  instrument  is 
not  changed  after  its  execution,  Tlie  vendors  still  remain  in  possession 
lor  several  years,  and  continue  to  cultivate  the  plantation,  and  tbe 
defendant  to  assist  them  by  advances,  etc.  And  how,  except  in  this 
hypothesis,  can  we  explain  or  construe  the  lett^ers  of  the  defendant  on 
this  subject  ?  In  a  letter  written  on  the  26th  of  May,  1876,  and  in 
which  was  enclosed  the  act  which  was  subsequently  signed  on  the  7th 
of  June,  conveying  the  plantation  to  him,  and  addressed  to  Octatv 
Harang,  occur  these  expressions,  written  in  French,  which  we  translate: 

"  After  my  return  in  October  or  November,  I  will  proceed  to  free  tiie 
property  from  the  mortgages  and  judgment's  which  now  encumber  it» 
and  will  sell  one-half  to  each  one,  as  we  have  agreed."  •  •  t  wf 
wish  it  well  understood  and  agreed,  that  the  notes  and  mortgages  yoa 
shall  give  me  for  the  purchase  of  the  property,  shall  be  mine,  fiiH  and 
complete,  until  I  am  paid,  as  we  have  agreed." 

"  I  am  thus  particular  in  explaining  myself  before  leaving,  to  the 
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end  that  should  an  accident  befall  me,  my  heirs  knowing  what  they 
Khould  do  when  they  find  your  property  in  my  name.  Take  care  of  this 
letter,  which  will  be  your  protection  in  case  of  accident." 

l\  S.  **  Let  Theophile  understand  his  position  with  you,  and  if  you- 
are  satisfied— <>you  two — we  have  but  to  sign  the  act." 

In  another  letter  he  urges  Theophile  to  pay  his  part  of  the  taxes  on 
the  property. 

Again,  he  says,  in  a  letter  to  Octave :  "  If  Theophile  will  and  can 
pay  me  to-morrow  all  he  owes  me,  I  will  return  to  him  all  his  notes 
judgments,  etc.,  and  say  to  him,  God  speed  you." 

And  in  another  letter,  written  after  the  act  of  conveyance  to  him  was 
prepared,  but  before  it  was  signed,  addressed  to  0.  Harang,  after 
referring  to  a  proposition  from  Theophile,  about  the  adjustment  of  his 
indebtedness,  he  says:  "  I  would  wish,  in  the  meantime,  that  Tlieo- 
pliile  should  understand  that  if,  between  you  two,  you  owe  me  $32,000 
to  835,000,  reduced  to  $8,000  or  $9,000,  in  buying  your  debts  at  25  to 
30  cents  on  the  dollar,  with  mortgage  on  the  plantation,  I  would  be 
better  guaranteed  in  preserving  my  security  on  the  whole  plantation 
tluw  in  dividing  it." 

In  another  letter,  written  in  September,  1879,  to  Theophile  Harang, 
he  ejcpresses  a  desire  to  close  the  business  with  him  and  Octave,  and 
suggests  a  sale  of  a  part  of  the  plantation,  commencing  from  the  two 
euds,  so  as  to  leave  to  them  a  part  of  the  place  free  from  debt. 

All  this  leaves  no  doubt  that  the  object  of  the  conveyance  in  ques- 
tion, was  to  secure  the  debts  held  by  Mr.  Blanc  against  the  place.  It 
might  be  considered  as  an  autechresis,  but  that  the  debtors  still  retained 
possession,  and  therefore,  it  may,  with  more  propriety,  be  viewed  as  a 
mortgage.  This  hypothecary  right  against  plaintiff,  and  her  interest 
in  the  plantation,  does  not  extend  bej-ond  the  amount  of  the  debt  for 
which,  at  that  time,  she  was  personally  liable^  and  which  is,  in  amount, 
a«  above  stated.  And  she  is  not,  on  execution  of  the  decree,  entitled 
to  avoid  the  contract  assailed  by  her,  except  by  first  paying  the 
amount  of  this  debt  and  interest. 

The  plain tilT  was  not  entitled  to  enjoin  the  sale  of  the  one-half  of 
the  upper  part  of  the  plantation,  on  which  she  claims  a  mortgage,  by 
reason  of  this  mortgage,  and  to  this  extent  her  injunction  was  properly 
dissolved. 

Our  first  impression  was,  that  with  the  views  expressed,  we  would 
have  to  remand  the  case,  with  a  view  to  aiford  Theophile  Harang,  Jr., 
who  wais  cited,  and  to  whom  a  sale  of  the  land  was  made  by  this 
co-defendant,  Blanc,  an  opportunity  to  be  heard,  but  considering  his 
testimony  in  the  record  and  his  injunction  suit  against  this  same  seiz- 
ure, whicli  is  now  before  us  on  appeal,  and  submitted,  we  are  satisfied 
that  it  would  be  An  vain  thus  to  remand,  for  that  purpose,  as  there  is 
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evidently  no  issue  between  hini  and  the  plaintiflP,  and,  therefore,  it  w 
preferable  to  make  a  final  disposition  of  the  case. 

The  equities  in  favor  of  the  defendant,  Blanc,  in  his, business  deal- 
ings with  these  parties,  are  strongly  urged  in  his  behalf,  and  the  con- 
duct of  plaintiff's  husband,  in  connection  with  the  matters  out  of  whii-h 
this  controversy  has  grown,  is  severely  criticised.  However  this  may 
be,  we  see  nothing  in  the  evidence  tliat  connects  plaintiff  with  anj'- 
thing  that  is  censurable  relating  to  these  transactions,  or  that  could 
affect  or  impair  the  inflexible  rules  of  law  upon  w^hich  we  base  our 
decision. 

It  is,  therefore,  ordered,  a(ljudged  and  decreed,  that  the  judgmeuf 
appealed  from  be  annulled,  avoided  and  reversed,  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered,  it  is  ordereil, 
adjudged  and  decreed,  tliat  the  plaintiff  be,  and  she  is  hereby  declai*ed 
owner  of  the  undivided  one-lialf  of  the  upper  part  of  the  Harang  Plan- 
tation, as  described  in  the  petition,  and  that  she  be  put  in  possession  of 
the  same  on  paying  to  the  defendant,  Jules  A.  Blanc,  the  sum  of  six 
hundred  and  seventeen  dollars  and  seventy-three  cents,  with  eight  per 
cent,  interest  per  annum  thereon,  from  the  8th  of  February  1875,  and 
that  the  contract  attached,  entered  into  on  the  7th  June  1876,  and  dat*^:l 
on  May  7,  1876,  be  annulled  as  to  the  plaintiff,  and  so  far  as  it  pur- 
ports to  convey  her  said  interest  in  the  Harang  Plantation  ;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiff's  injunction, 
so  far  as  it  seeks  to  restrain  the  sale  of  the  part  of  said  plantation 
herein  claimed  by  her  as  owner,  be  perpetuated,  but  so  far  as  it  enjoins 
the  sale  of  the  part  on  which  she  claims  a  mortgage,  that  it  be  dis- 
solved ;  defendant,  Jules  A.  Blanc,  to  pay  the  cost*  of  both  Courts. 

Mr.  Justice  Poche  recuses  himself,  liaving  been  consulted  as  counsid. 

Levy,  J.,  absent. 


No.  8478. 
Theophile  Harang,  Jr.  vs.  J.  A.  Blanc  et  al- 

When  a  party,  before  buj'ing,  knows  of  the  defect  of  his  own  ven- 
dor's title,  he  is  not  entitled  to  withhold  or  suspend  the  payment  of  the 
price,  nor  demand  security  against  eviction,  if  he  be  threatened  there- 
with, on  account  of  such  defect. 

The  judgment  of  the  lower  court  is,  therefore,  affirmed. 

APPEAL  from   the  Twentieth  Judicial  District  Court,  Parish  of 
Lafourche.    Knohlock,  J. 


Taylor  Beattie^  for  Plaintiff  and  Appellant. 

Cla\f  Knoblockj  SamH  P.  Blanc,  for  Defendant  and  Appellee, 

The  opinion  of  the  Court  was  delivered  by  Topd,  J. 
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No.  7319. 

Francois  Lacroix,  C.  H.  Stewart,  Tuansferree,  vs.  Andre 

Camors  and  Henry  St.  Gez. 

Vrb«re  parehaser  at  tax  sale  baa  pnrchaRed  property  of  A  for  a  certain  price,  and  paid  over  to 
the  sheriff  the  amount  of  the  writs,  retaininx  in  his  own  bands  the  balance;  and 
afterwards,  both  the  rip;fat  of  redemption,  which  A  has  by  law,  and  all  his  interest  in  the 
property  are  seized  and  sold  by  a  creditor  iu  another  proceeding,  A  no  longer  has  any 
claim  to  the  balance  in  the  hands  of  the  orij^iaal  purchaser,  in  fact  no  interest  at  all, 
as  whatever  he  may  have  had  has  been  sold. 

.A  petition  for  a  rehearing,  which  does  not  set  forth  the  gronnds  on  which  the  complainant 
charges  the  Judgment  is  erroneous,  though  accompanied  by  a  motion  for  delay  to  file 
printed  briefs  in  support  of  application  for  rnhcnring.  does  not  comply  with  the  law,  and 
hence  does  not  retard  the  operation  of  the  law  under  which  the  Judgment  becomes  final. 
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PPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Honsionf  J. 


Ch(u.  LouquCj  for  Plaintiff  and  Appellant: 

1 .    The  a4Jndica(ee  at  sheriff's  sale,  made  for  cash,  moat  pay  the  full  amount  of  his  bid. 
si.    The  sale  of  a  tax  payer's  right  of  redemption  does  not  deprive  him  of  his  claim  for  the 
amount  of  the  adjudication  of  the  property. 

Slnffleton  d:  Browne,  same  side,  on  application  for  relieariug : 

J.  That  in  case  of  a  sale  made  by  a  sheriff^  the  abjudication  divests  the  defendant  of  what- 
ever title  he  has  in  the  property  sold  and  vests  the  same  in  the  adjndicatoe.  K.  C  C. 
2608,  S617,  80S20;  R.  0.  P.  090;  6  La.  550 ;  13  La.  290;  19  La.  235;  9  Rob.  405.  414;  llBob. 
870L 

^  That  the  paper  title  to  property  thns  sold  must  not  be  oonfounded  with  the  ownership, 
aince  it  is  nothing  more  than  the  mere  evidence  of  title  or  ownership.    R.  C.  C.  1762. 

3.  That  the  purchaser,  at  sheriff  sale,  of  property  sold  to  pay  taxes  has  the  light,  after 
satisfying  the  writ  under  which  the  property  was  sold,  to  retain  a  sufficient  portion  of  the 
remainder  of  the  price  to  pay  the  tax  mortgages  and  liens  resting  upon  the  property  thus 
purchased  by  him,  and  that  he  is  boond  thns  to  apply  the  sum  reservq^,  and  not  retain 
and  use  it  for  his  own  benefit  and  apply  other  money  in  his  hands,  belonging  to  defendant 
in  execntion,  to  pay  such  tax  mortgages  and  liens.    R.  C'.  P.  670. 

4.  That  the  vendor,  with  the  r^ht  of  redemption  for  a  stated  period,  has  the  right  to  receive 
the  price  fur  which  the  property  sold,  and  retain  it  until  he  exercises  his  right  of  redemp- 
tion, at  which  time  he  must  return  the  whole  price.    R.  C.  C.  2o67,  ei  teq, 

5.  If  he  fails  to  redeem,  he  has  the  right  to  retuin  the  price  for  which  his  property  was  sold 
with  the  right  of  redemption.  That  the  failure  to  redeem  d<tes  not  fjt-feic  the  price  for 
which  the  property  sold.    K.  0.  C.  2567 ;  32  An.  7?4. 

H.  Thatany  AiofiMlnalegislalive  act,  Mhich  act  clearly  suggests  what  the  omissions  are 
which  constitute  sach  hiatuF — luit  if  such  omission,  if  not  supplied  or  construed  with  the 
act,  violates  clear  provisions  of  law  and  works  great  iiv)ustice  to  parties,  then  the  court 
in  last  resort  mast  sapply  the  omissions  constituting  such  hiatut  and  thus  administer 
right  and  joattce  between  the  parties,  and  not  wrong  and  li^ury. 

A.  Eobert,  P.  E.  Theard,  G,  H,  Theard,  Ohm.  J,  Th4ard,  for  Defend- 
lints  and  Appellees : 

1.  Real  estate  sold  for  taxes  is  redeemable  upon  reimbursement  to  the  purchaser  of  the 
amovnt  paid  by  him,  with  flf^-  per  cent,  additional  and  costs.  R.  S.  34G4{  Acta  of  1S7I^ 
E.  S..  p.  40,  Seo.  22. 
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3. 


3. 


4. 


5. 


6. 


If  the  amoant  clninied  by  the  tax  collector  1>e  Icm  than  the  price  hid,  aLd  the  balance  of 
said  price  be  retained  by  the  porcbjuer,  the  owner  of  the  real  estate  posaeaoes  two  righta: 
Ist.  He  may  re<leem  upon  reimbursement  of  the  real  omonnt  paid  by  the  purcbaaer,  with 
fifty  per  cent,  additional,  aa  aforesaid.  3d.  Or,  he  may  ratify  and  confirm  the  sale,  and 
claim  the  balance  of  tlie  price  bid. 

But',  if,  before  exercising  either  of  these  two  lights,  he  allows  his  property  to  be  seized 
aj^ain  by  an  ordiuary  creditor  under  a  Judj^ment  against  him,  and  his  right  of  redemption 
under  the  former  sale  be  at  the  same  time  seized  and  sold,  then  the  owner  is  entirely*  and 
absolutely  expix>[)riated,  and  he  loses  his  rights,  both  of  redemption  and  of  ratiflcation, 
under  the  tax  sale  These  rights  become  vested  iu  the  purchaser  of  the  property  uniler 
the  seco'id  siUe,  and  he,  alonf>,  can  redeem  the  property. 

No  definitive  deed  of  sale  can  be  executed  without  payment  of  the  taxes.  R.  S.  9ft20. 
Hence,  the  purchaser  may  tender,  and  the  sheriiT  may  accept,  as  a  portion  of  the  price  of 
a<yudioation,  the  amount  of  taxes  paid  by  the  purchaser,  in  order  to  obtain  a  clear  title. 
No  balance  due  by  the  purchaser  at  the  tax  sale  can  l>e  paid  to  the  origiaal  owner,  if  he 
has  allowed  his  property  to  be  again  seized  and  sold  with  the  right  of  redemption. 
The  right  of  redemption  cannot  be  sold  separate  from  the  property  itself.  It  is  inherent 
to  the  property,  and  the  price  may  be  settled  in  taxes. 


The  opinion  of  the  Court  was  delivered  by 

Levy,  J.  Certain  property  of  Francois  Lacroix  was  seized  and 
oflfered  for  sale  by  the  Sheriff  of  the  Parish  of  Orleans,  to  satisfy  execu- 
tions of  fieri  facias  on  judgments  for  City  taxes.  At  that  sale  Andre 
Cainors  bid  the  price  of  $7,100,  and  the  property  was  acyudicated  to 
hira.  The  amount  due  on  the  writs  was  82,000,  which  sum  Camorrt 
paid  to  the  Sheriff,  retaining  in  his  hands  the  balance  of  $5,100.  Under 
the  law,  Lacroix  had  the  right  to  redeem  the  property  within  a  certain 
time,  on  payment  in  cash  of  the  *'  amount  of  fifty  per  cent,  over  ami 
above  the  amount  of  the  tax,  and  all  costs  incurred  by  the  sale,  and  the 
amount  of  all  taxes  paid  since  the  sale.'-  Before  the  expiration  of  the 
time,  within  which  the  riglit  of  redemption  could  be  exercised,  the 
same  property  and  the  right  of  redeeming  it  ,were  seized  in  the  case  of 
the  Metropolitan  Bank  vs.  F.  E.  Dumas  and  Francois  Lacroix,  and 
offered  for  sale,  when  the  i)rox>erty  and  the  right  of  redemption  wew 
adjudicated  to  H.  St.  Gez,  for  the  sun  of  #10,030,  of  which  St.  Gez 
paid  $6,295.04,  in  cash,  and  $3,704.95,  in  tax  receipts  for  taxes  due  on 
said  property.  St.  Gez  then  exercised  the  riglit  of^  vedlQaiption  and 
sold  the  property  to  Camors  for  the  sum  of  $16,000.  It  is  admitted  by 
the  defendant  that  St.  Gez  was  only  a  nominal  party  ^and  that  he  nmde 
the  purchase  above  mentioned,  at  the  instaiuM^,  for  thet>enefit,  and  for 
the  purpose  of  perfecting  Camors^  full  title  to  the  property. 

Lacroix,  in  his  lifetime,  instituted  this  suit  for  the  purpose  of  recov- 
ering the  sum  of  $5,100,  retained  by  Camors  on  the  fii'st  sale,  and  aW 
the  siun  of  $3,704,  the  amount  paid  in  tax  receipts  on  the  second  sak% 
After  the  death  of  Lacroix,  his  nghts  to  this  suit  were  sold  at  probate 
sale  and  C.  H.  Stewart  bought  the  same,  and  this  suit  is.nowpiH>secute.l 
by  Stewart, 
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There  was  jmlgmeiit  of  the  Court  a  qua  in  favor  of  defendants,  and 
plaintiff  has  appealed. 

We  find  no  error  in  the  judgmept.  The  purchaser  at  the  tax  sale 
paid  to  the  sheriff  the  amount  called  for  by  the  writ  under  which  the 
sale  was  made.  The  defendant,  in  the  writ,  had  been  not  fully 
divested  of  his  title  and  ownership  of  the  propcrtj*.  He  had,  under 
the  law,  two  years  within  which  he  might,  on  certain  fixed  conditions, 
redeem  the  property  and  have  hi6  full  ownership  and  possession 
restored  to  him.  His  acceptance  or  receipt  of  the  amount  bid  in  excess 
of  that  due  on  the  writs,  would  have  been  a  ratifiaation  of  the  sale  and 
would  have  extinguished  his  right  to  redeem.  Before  the  expiration 
of  the  right  of  redemption,  other  judgment  creditors  seized  this  same 
property,  all  his  nght,  title  and  interest  therein  including  the  right  of 
redemption,  and  the  last  adjudication  diverted  him  of  the  property  and 
Lis  rights  t]|Brein.  The  purchaser  stood  in  his  shoes,  was  transferree 
of  all  his  lights  and  cut  him  off  entirely.  It  would  be  moat  inequitable 
and  unreasonable  if  his  claim  in  this  suit  were  recognized. 

If  Lacroix  had  redeemed  the  property,  it  cannot,  for  a  moment,  be 
4M>ntended  that  he  would  have  to  pay  to  Camors  the  whole  amount  of 
the  ac^udication,  including  the  $5,100  which  Camors  had  never  })aid 
to  anybody.  The  very  terms  of  the  law  declared  what  he  should  pay, 
to-wit :  the  amount  of  taxes  paid  and  fifty  per  cent,  additional  thereon, 
and  the  costs  and  taxes  subsequently  paid.  At  the  second  sale  all  his 
right,  title  and  interest  in  the  iiroperty  wei-e  disposed  of,  including  the 
right  of  redemption,  and  we  think  he  was,  by  the  last  sale,  stripped  of 
the  property  and  all  claims  iucidentnl  to  or  growing  out  of  it.  The 
purchaser  at  the  first  sale  became  also  the  purchaser  under  the  second 
sale,  and  is  entitled  to  all  the  rights  which  Lacroix  had.  St.  Gez, 
\7hen  he  acquired  the  right  of  redemption,  could  exercise  it  just  as 
Lacroix  himself  could  have  done,  and  did  so  exercise  it.  To  require 
him  to  do  or  pay  more,  has  no  foundation  in  law,  equity  or  justice. 
The  Judge  a  quo  well  urges,  in  his  reasons  for  judgment,  that  every 
bidder  at  the  sale  of  the  right  of  redemjition  knew  that,  in  oi-der  to 
redeem  the  property,  he  would  be  only  compelled  to  pay  to  Camors  the 
amount  the  latter  had  paid  for  it,  with  fifty  per  cent,  additional,  and 
evidence  of  this  amount  was  in  the  public  records. 

It  is  clear  that  if  Lacroix  had,  himself,  redeemed,  he  would  not  have 
been  entitled  to  the  balance  of  the  purchase  money  from  Camors.  He 
did  not,  it  is  true,  so  redeem,  but  his  right  of  redemption  was  sold,  and 
all  his  rights  growing  out  of,  and  incidental  thereto,  were  acquired  by 
another  who  stood  in  his  place^  with  all  rights,  no  more,  no  less ;  in 
other  words,  his  transferree  acquired  and  represented  only  the  rights 
and  powers,  in  that  regard,  which  Lacroix  had  po.saessed.    £rt/o,  if 
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Lacroix  could  not,  on  the  redemption  claim  the  balance  of  the  purchase 
price,  if  he  redeemed,  how  can  he  do  so,  when  he  has  parted  with  all 
right  to  redeem  which  has  been  vested  in  such  ti'ansferree,  subject  to 
all  the  conditions  which  attached  to  the  right  when  lield  by  Lacroix. 

We  find  no  error  in  the  judgment  appealed  from,  which  is  affirmed 
at  appellant^s  costs. 


On  Application  fob  Rehearikg. 

Poch£,  J.  In  this  case,  a  judgment  was  rendered  by  us  affirming 
the  judgment  appealed  from,  on  the  20th  of  March,  1882. 

On  the  30th  of  March  following,  within  six  judicial  days,  appellant 
filed  the  following  petition  : 

*^  The  petition  of  C.  H.  Stewart,  the  transferree  of  all  the  rights  of 
plaintiff  and  appellant,  respectfully  shows  that  he  is  advised  thattber« 
is  error  in  the  judgment  rendered  by  this  Honorable  Court  ^gainst  him, 
from  which  he  now  seeks  to  be  relieved  by  this  application  for  a 
rehearing,  upon  the  grounds  frilly  set  forth  in  the  printed  brief  to  be 
illed." 

And  on  the  same  day  he  pi^esented  the  following  motion  and  obtained 
the  order  thereto  attached : 

'^  Oh  motion  of  Singleton  &  Browne  and  Charles  Louque,  attorneys 
for  appellant,  and  a  showing  that  appellant  has  died  a  petition  for  a 
rehearing,  and  that  a  delay  of  fifteen  days  is  necessary  to  enable  ooon-* 
sel  to  prepare  and  print  an  argument  in  support  of  said  application. 

*^  It  is,  therefore,  ordered  by  the  Court,  that  there  be  a  delay  of 
fifteen  days  granted  to  appellant's  counsel  to  file  a  brief  in  support  of 
his  application  for  a  rehearing.'^ 

On  the  6th  of  April,  following,  appellees  moved  for  a  nile  on  appel* 
lant  to  show  cause  why  the  judgment  rendered  by  this  Court  should 
not  be  considered  final ;  on  the  ground  that  in  the  petition  filed  for  a 
rehearing  by  appellant,  on  March  90th,  1882,  he  did  not  set  forth  the 
reasons  for  which  he  thought  the  judgment  was  erroneous,  or  cite  the 
authorities  in  support  of  hi^  opinion,  as  required  by  Art.  912  of  the 
Code  of  Practice,  and  did  not  comply  with  Rule  IX  of  this  Court. 

The  relief  prayed  for  is  resisted  by  appellant,  who  strenuously  con- 
tends that  his  manner  of  proceeding  is  in  keeping  with  the  practice  of 
attorneys,  and  is  sustained  by  the  uniform  and  uninterrupted  interpre- 
tation given  by  both  Bench  and  Bar,  to  the  provisions  of  Art.  912  of 
the  Code  of  Practice,  and  of  Rule  IX  of  this  Court. 

The  Article  of  the  Code  reads  as  follows : 

'^  In  the  interval  between  the  day  on  which  the  judgment  is  rendered 
and  that  on  which  it  becomes  final,  a  pa^y  dissatisfied  with  the  judg- 
ment may  apply  to  tlie  Court  for  a  new  hearing  in  the  cause }  and  fbr 
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this  purpose  shall  present  a  petition,  in  which  he  shall  state  substan- 
tially the  reasons  for  which  he  thinks  the  judgment  erroneous,  and 
shall  cite  the  authorities  in  support  of  his  opinion*^' 

Paragraph  1  of  the  Rule  IX,  reads  as  follows : 

'*  Applications  for  rehearing  must  be  bj  petition,  filed  within  the 
legal  delay,  and  must  be  accompanied  by  a  printed  statement  of  all 
the  points  and  authorities  on  which  the  party  founds  his  application. 
Additional  time  for  elaborating  the  argument  on  such  points  and 
authorities  may  be  granted  upon  a  proper  showing,  if  made  before  the 
delay  expires." 

The  Code  of  Practice  and  the  Rule  both  unequivocally  and  positively 
require  that  the  application  for  rehearing  must  disclose  the  reasons  for 
vrhich  the  judgment  is  charged  t«  be  erroneous. 

In  the  exercise  of  its  discretion  the  Court  has  provided  for  a  delay  to 
allow  the  party  complaining  to  elaborate  his  points,  upon  which  the 
Code  is  silent. 

But  under  either  proceeding,  the  application  must  contain  the 
pounds  on  which  the  judgment  is  assailed. 

It  is  therefore  clear,  that  an  application  for  rehearing  which  com- 
plies neither  with  the  Code  nor  with  the  Rule  of  Court,  is  fatally 
defective,  and  cannot  retard  the  operation  of  the  law  under  which  the 
judgment  becomes  final. 

The  application  in  this  case,  complying  with  neither,  cannot  be 
entertained  by  the  Court. 

Our  attention  is  called  to  cases  where  this  Rule,  which  we  consider 
imperative  and  inflexible,  has  been  overlooked  and  not  enforced  by 
this  Court,  acting  as  alleged,  under  the  uniform  practice  of  veteran 
attorneys  of  great  capacity  and  of  acknowledged  respectability.  We 
can  but  deplore  such  eiToneous  departures  from  a  rule  of  law  so  clear, 
so  positive,  and  so  easy  of  conception  and  execution,  and  we  conceive 
it  our  plain  duty,  when  called  upon  as  in  this  case,  to  enforce  the 
right«  of  a  party  who  -claims,  according  to  law,  that  the  judgment 
tendered  in  his  favor  be  considered  as  final,  when  his  opponent  has 
failed  to  comply  with  the  law,  which  extended  to  him  the  means  of 
having  the  judgment  suspended  for  the  purpose  of  are-examination 
of  the  cause. 

Custom  or  an  interpretation  which  prevailed  for  a  long  series  of  years 
cannot  be  successfully  invoked  to  defeat  the  clear  and  unambiguous 
meaning  of  a  express  provision  of  law.  4  N.  S.  497,  Hicks  vs.  Duncan 
&Sons. 

Usage  can  be  consulted  for  the  construction  of  an  ambiguous  Statute^ 
but  not  in  the  case  of  a  clear  and  mandatory  law. 

Meeting  with  a  similar  proceeding  in  the  case  of  Rosina  Brown  vs. 
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Stroud,  Executor,  34  A.  ,  we  had  detorniined  t.o  apply  the  rule  in 
that  ca»e,  but  for  reasons  whicli  we  give  in  tlie  opiuiou,  we  abstiiiued, 
and  took  occasion  to  call  the  attention  of  the  Bar  to  this  growing  loose 
practice,  and  had  thought  that  the  warning  would  have  beenlieeded. 

Counsel  iu  this  ease  have  preferred  to  deal  with  our  ruling  intended 
to  secure  a  compliance  with  correct  practice,  as  an  obiter  dktumf  and 
now  present  a  case  in  whicli  the  point  can  be  finally  disposed  of. 

There  is  error  iu  the  statement  of  counsel,  that  the  loose  practice 
wliich  we  seek  to  correct  has  been  uniformly  sanctioned  by  tliis  Court, 
or  universally  followed  bv  the  Bar. 

An  inspection  of  the  records  in  the  Court  shows  that  a  verj'  large 
number  of  attorneys  strictly  comply  with  the  rule  as  written  in  the 
Code. 

In  the  Ciise  of  the  Succession  of  Tabary,  »30  A.  190,  the  application 
for  rehearing  was  refused,  because  it  was  unaccompanied  by  a  printed 
statement  of  tha  points  and  authorities  on  which  the  party  founded  his 
application.  The  record  of  that  case  shows  that  the  manuscript  appli- 
cation for  i^hearing  contained  numerous  points  of  alleged  eiTor  in  the 
judgment. 

For  similar  reasons  a  rehearing  was  refused  in  the  case  of  Lafayette 
Fire  Ins.  Co.  vs.  Remmers,  30  A.  1349. 

There  is  no  force  in  the  argument  that  by  our  order  granting  a  delay 
to  appellant,  for  the  purpose  of  elaborating  his  points,  we  have  can- 
celled Rule  IX,  quoad  this  particular  case. 

It  is  but  fair  to  state  that  neither  the  application  nor  the  motion 
were  read  to  us,  but  were  refen^ed  to  by  title  and  endorsement  alone. 
AVe  conceived  that  Ihe  application '  filed  wa§  in  compliance  with  the 
law,  and  we  granted  the  delay  contemplated  by  our  Rule,  for  the  par- 
pose  of  elaborating  grounds  or  points  submitted,  but  not  for  the  pnrpo^ae 
of  sftbrnittiug  grounds  or  points  not  contained  in  the  application. 

But  if  even  we  had  intended  to  8us])end  the  eflfect  or  operation  of 
our  rule,  we  have  no  power,  and  certainly  did  not  intend  to  deprive 
appellees  of  their  rights  under  Article  912  of  the  Code  of  Practice. 

Whenever  a  positive  rule  of  law  requires  a  thing  to  be  done,  or  a 
proceeding  to  be  instituted  within  a  specified  time,  courts  of  justice  are 
powerless  to  extend  the  time  thus  prescribed  or  limited,  unless  the 
power  can  be  derived  from  an  express  provision  of  law  authoming  the 
exception  from  the  general  rule.  Thus,  the  time  prescribed  by  Article 
587  of  the  Code  of  Practice,  for  the  filing  of  transcripts  of  appeal,  may, 
on  proper  showing,  be  extended  by  the  appellate  tribunal,  under  the 
special  power  conferred  by  Art.  883,  and  so  of  the  extension  of  time 
authorized  to  be  granted  by  Art.  316  of  the  Code,  to  a  defendant  for 
the  purpose  of  filing  his  answer. 
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But  an  ijo  piovisiou  of  law  sanctions  the  modification  of  the  positive 
rule  established  by  Art.  912,  C.  P.,  t<)ucliing  the  manner  of  applying 
for  a  rehearing,  the  attempt  of  this  Court  to  provide  for  a  different 
rule,  or  to  siinction  a  contrary  proceeding,  would  be  as  null  as  would 
he  the  attempt  of  a  District  Court  in  extending,  beyond  ten  days,  the 
time  prescribed  by  Art.  ^)75,  for  the  filing  of  the  appeal  bond  in  suspen- 
sive appeals. 

Whenever  we  inadvertently  grant  an  order  wliich  may,  in  its  prac- 
tical effect,  contravene  a  law  of  the  State,  we  have  no  hesitation  to 
rescind  such  order.  *  Chretien  vs.  Poincy,  U2  A.  132 ;  same,  30,  Suc- 
cession of  Kuutz. 

Our  conclusion  is,  therefore,  that  the  rule  was  properly  taken. 

It  is,  therefore,  ordered,  acfjudged  and  decreed,  that  the  rule  herein 
l»e  made  absolute,*  that  a  copy  of  the  judgment  rendered  in  this  case 
4)11  March  20,  1882,  be  issued  according  to  law,  and  that  appellant  pay 
<'Osts  of  this  proceeding. 


Dissenting  Opinion, 

Fenner,  J.  I  find  it  impossible  to  concur  in  the  views  of  my 
colleagues  on  this  question. 

If  nothing  had  been  done  by  the  applicant  for  rehearing,  excejfc  the 
ftim[)le  filing  of  a  petition  defective  in  the  requisites  prescribed  by  Art. 
i>12,  C.  P.,  doubtless  this  would  not  operate  to  suspend  the  finality  of 
the  judgment.  But  the  order  granted  b}'  us  on  his  motion,  filed  with 
Ills  defective  petition,  and  within  the  delay  allowed  bj^  law,  granting 
him  further  time  to  file  a  brief  in  supi>ort  of  his  i>etition,  was  equiva- 
lent to  the  granting  of  an  extension  of  time  within  which  to  tile  the 
reasons  and  authorities. 

He  could  not  justly  be  deprived  of  the  benefit  of  this  order  on  any 
other  ground  than  that  of  its  absolute  nullity,  by  reiison  of  our  want 
of  power  to  grant  such  an  order. 

If  the  question  of  pDwer  were  an  open  one,  much  might  be  said  in 
Kupportof  the  position  now  assumed  by  the  Court, 

But  it  is  notorious  tliat,  from  a  period  beyond  the  memory  of  the 
present  generation  of  lawyers,  it  has  been  the  frequent  practice  of  this 
<>ourt  to  receive  sucli  petitions  and  grant  such  orders,  and  to  give  thean 
effect  as  suspending  judgment,  and  to  consider  and  pass  upon  applica- 
tions for  rehearing  so  made,  precisely  as  if  nmde  in  strict  compliance 
with  law.  If  no  express  adjudication  is  found  upon  the  point,  this  is 
not,  in  my  judgment,  attributable  to  the  failure  of  the  Court  to  notice 
Huch  proceedings,  but  rather  t^  the  fact  that  nobody  ever  before 
4loubted  or  questioned  the  power  of  the  Court-  to  grant  such  orders 
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upon  such  petitious,  save  in  exceptional  cases ;  the  forms  and  delays 
prescribed  by  law,  in  judicial  proceedings,  are  subject  to  judicial  regu- 
lation and  control  on  timely  application. 

This  Court  has  constantly  assumed  and  exercised  such  powers  over  the 
particular  matter  here  presented.  If,  now,  we  conclude  to  revenethi^ 
practice,  the  obviously  proper  course  would  be  simply  to  refase  to 
grant  such  orders  upon  such  petitions,  in  the  future,  and  to  direct  the 
clerk  never  to  enter  such  order  without  first  seeing  that  the  petition 
conforms  to  the  law  as  presently  construed  by  us.  But  having  grants 
the  order,  it  seems  t^o  me  that  justice  to  attorneys  and  litigants  reqiiim* 
that  it  should  have  the  effect  which  it  has  always  had  under  thepractiiv 
of  the  Court. 

As  an  illustration  of  my  view,  that  Statutory  mandates  in  sm-h 
matters  are  not  to  be  too  technically  enforced,  I  observe  that  the 
following  Article  of  the  C.  P.  913,  reads  as  follows : 

''The  Court  shall  consider  the  reasons  adduced  in  sncli  petition, 
without  argument,  and  if  it  grants  a  new  hearing  of  the  canse,  t^haU 
state  the  points  on  which  it  wishes  to  hear  the  parties  an^tr." 

This  Court  constantly  grants  rehearings  without  stuUng  points.  An* 
such  orders  nullities  Y 

I  un  convinced  the  defendant  in  rule  is  protected  by  our  order 
granted  within  the  six  judicial  days,  and,  therefore,  dissent  from  the 
opinion  and  order  herein. 


No.  8417. 
Police  Jury  Parish  of  Jefferson,  Riout  Bank,  vs.  J.  B.  Akleass, 

A  perwm  oaanot  be  arrested  under  s  wamtnt  iMned  by  a  Jnttioe  of  the  peace  ehar0Bg  koa 
with  violating  an  ordimmce  of  tiie  Polioe  Jury  of  tbe  Parish  of  Jeffenon,  relative  t» 
Juries,  and  sentenced  to  fine,  and,  in  default  of  payment^  to  imprisonnient  by  atich  jastk% 

He  cannot  be  thns  sammarily  pnoished.  Neither  the  law  organising  the  pariah,  n«fr  titr 
general  laws  of  the  State  snthoriKe  snch  a  proceeding.  A  party,  f«»r  such  an  oHenae,  rn 
only  be  prooeeded  against  by  information,  or  indictment,  or  oiTil  anit  provkled  in  tiie 
Btatnte. 


APP£AL  from  the  First  Justice^s  Court,  Parish  of  Jefferson,  Right 
Bank.     BeriJtoud,  3d  Justice  of  the  Peace,  acting  in  place  nf 
Oardere,  1st  Justice  of  the  Peace,  absent. 


S.  8,  CarHsUj  for  Plaintiff  and  Appellee; 

1.  Proceedings  by  affldarlt,  warrant  and  arrest  to  recover  dnes  for  riolatlon  of  mnnidyif 
ordinances,  are  neither,  strictly  speaking,  cirll  or  criminal  in  their  ctanracieir.  but  •pm' 
taking  of  the  nfttore  of  both,  are  called  qtMti  criminal,    Dillon,  Corp.,  34  E4.  ^  4U. 
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9.  When  Um  lefcSaUture  bM  conferred  aatborit j  on  «  municipal  corponUon  oyer  «  oeKaln 
•abject,  the  act  of  the  corporation  will  be  supported  by  every  fftir  iotendment  and  pre- 
sumption. Their  ordinances  are  entitled  to  a  reasonable  oonstmction,  and  their  terms 
should  not  be  strictly  somtinised  for  the  purpose  of  making  them  void.  DUkm,  Corp., 
$480,  notes. 

The  power  to  pass  ordinances  and  appoint  officers  to  enforce  them,  includes  all  necessary 
power  to  make  such  ordinances  effectual ;  hence,  municipal  corporations  have  implied 
powers  to  impose  reasonable  and  proper  fines  upon  those  who  violate  their  ordiaanoes. 
Boone,  Corp.,  $  S9S. 

A.  E,  Billings f  for  Defendant  and  Appellant : 

lYoceedlngs  by  affidavit,  warrant  and  arrest  to  recover  fines  for  violation  of  police  Jury  ordi- 
nances, are  unauthorised  by  law ;  the  proper  proceeding  is  by  civil  suit,  brought  by  the 
District  Attorney,  in  the  name  of  the  Parish,  for  its  benefit.  Acts  1834,  8ec.  7,  p.  18 ;  38 
A.i»83. 

The  power  to  enlbive  a  municipal  ordinance  by  imprisonment  in  deftmlt  of  payment  of  a  fine 
must  be  exyreitlif  given.  14  A.  37 ;  30  A.  497 ;  Dillon  on  Municipal  Corporations^  3d  Ed., 
{  3S3,  and  note. 


The  opinion  of  the  Court  was  delivered  by 

ToDDf  J.  The  defendant  is  appellant  from  a  judgment  condemning 
liiiu  to  pay  a  fine  of  ten  dollars,  and  in  default  of  its  payment,  to  be 
imprisoned  for  ten  days  in  the  parish  prison. 

He  was  charged^  by  affidavit,  with  the  violation  of  an  Ordinance  of 
the  Police  Jury  of  said  Parish  relative  to  ferries ;  that  is,  in  ferrying 
fiersons  across  the  river  for  hire,  in  contravention  of  said  Ordinance. 
A  warrant  was  issued  by  the  Justice  of  the  Peace  before  whom  the 
complaint  was  made,  -under  which  he  was  arrested  and  brought  before 
the  Justice,  and  sentenced  as  st«ted. 

The  Ordinance  offered  in  evidence  directed  such  a  proceeding  and 
punishment.  It  is,  however,  urged  by  the  defendant,  that  this  Ordi- 
dance  was  unwarranted  by  law,  and  the  proceeding  complained  of 
ander  it,  was  therefore,  illegal,  null  and  void. 

The  authority  of  the  Police  Jury  to  pass  the  Ordinance  is  claimed  to 
1»e  derived  from  an  Act  of  1834,  to  define  the  authority,  duties  and 
functions  of  the  Poliee  Jury  of  the  Parish  of  Jefferson,  and  Sec.  2750 
of  the  Revised  Statutes. 

We  fail  to  perceive  any  authority,  conferred  by  either  of  the  Acts 
cited,  or  by  any  other  law,  on  this  Police  Jury,  to  justify  the  passing 
of  an  ordinance  prescribing  such  a  proceeding. 

The  first  Act  referred  to,  whilst  it  confers  authority  to  pass  regula* 
tions  and  ordinances  to  promote  the  peace  and  welfare  of  the  Parish, 
nod  to  establish  a  police  to  enforce  said  regulations  and  ordinances, 
and  whilst  providing  for  punishment  by  fine,  expressly  declares  tiiat 
tiie  same  may  be  recovered  by  suit,  brought  in  the  name  of  the  Parish, 
l>efore  the  Parish  Court,  in  any  Justice  of  the  Peace.  Acts  of  IdMj  p.  18. 
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Sec.  2750,  Rev.  Stat.,  gives  the  power  to  the  Police  Juries  of  all  the 
Parishes  in  the  State,  to  pass  all  ordinances  deemed  necessary,  I'elative 
to  roads,  bridges  and  ditches,  and  to  impose  iines  and  penalties  t4>  en- 
force the  same  ;  but  it  makes  special  provision  that  such  fines  and 
penalties  are  to  be  recovered  and  enforced  bj*  indictment  or  infonna- 
tiou  in  the  name  of  the  State,  or  by  ordinary  process  l>efore  any  court 
of  competent  jurisdiction. 

The  law  is  silent  as  to  anv  other  process  or  remedv.  Police  Juries 
can  exercise  such  powers  only  as  are  clearly  delegated  to  them,  or  such 
as  may  be  required  to  carry  into  effect  the  powei-s  expressly  conferred. 
.  There  being  no  such  delegation  of  power  in  this  case  to  warrant  the 
proceeding  complained  of,  the  ordinance  is  null  and  the  proceeding 
and  sentence  illegal.  Town  of  Plaquemines  vs.  Ruff,  30  A.  497  ;  14  A. 
^  :  Dillon  Mun.  Cor.  ^351. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  the  proceedings 
quashed,  and  the  defendant  discharged ;  plaintiff  to  pay  costs  of  both 
Courts. 

Levy,  J.,  absent. 


AdjM  No.  76f»3. 

New  Orleans  &  Carkollton  Railroad  Co.  vs.  Jourdain's  Heirs. 

The  claase  In  an  aot  of  sale  restricting  warranty  to  troables,  evictiona,  etc.,  *'  arising  from  1bt« 
acts  and  promises  of  the  vendor  onljf,"  Is  equivalent  to  a  stipulation  of  no  warranty 
against  troubles,  evictions,  etc.,  arising  from  the  acts  or  promijiea  of  others  than  the  vendor. 
,  The  mere  stipulation  of  no  warranty  exempts  the  vendor  from  liability  for  Miits  or  reveno«L 

cost  or  damages,  in  case  of  eviction  of  the  buyer ;  but  he  remains  bound  for  restitntiou 
of  the  pi  ice,  "unless  the  buyer  was  aware  at  the  time  of  the  sale,  of  the  danger  of  thi* 
eviction,  and  purchased  at  his  peril  and  risk." 

The  buyer  who  accepts  a  sale  with  stipulation  of  no  warmnty,  knowing  at  the  time  thr 
danger  of  eviction,  is  held,  by  implication  from  those  acts,  to  purchase  at  his  peril  and 
risk,  and  cannot^  therefore,  sue  for  the  restitution  of  the  price;  and  it  is  not  necessarv 
that  the  act  should  contain  an  express  stipulation  that  tho  buyer  purchases  at  his  peril 
or  risk. 

It  is  essential,  however,  that  the  vendor,  in  order  to  escape  liability  to  the  evicted  purcbaner 
for  restitution  of  the  price,  should  affirmatively  entablish  actual  knowledge  by  the  Utt-er 
of  the  danger  of  eviotion,  either  by  direct  proof  or  by  impllcat(<»  fit>m  references  to,  ttr  I 

proof  of  collateral  facts  so  strong,  as  to  be  e«}uivalent  to  direct  proof. 

Kere  reference  to  the  conveyances  through  which  tho  vendor*s  title  was  derived  is  not  snffi-  ' 

dent,  unless  the  titles  referred  to,  have  infirmities  so  patent  on  their  face  as  to  be  e4|uiva- 
lent  to  notice. 

The  flMt  that  the  vendor's  title  was  derived,  me<ltat«ly,  from  a  syndic's  sale,  is  not  of  itself 
sufficient  to  affect  a  buyer  with  knowledge  of  the  danger  of  eviction. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleiinfu 
Bogcrsy  J. 
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Fred,  D.  Kingf  L.  JB,  Simands,  for  Plaintiff  aud  Appellant : 

1.  Sv6K  where  there  is  no  wamaty  of  title,  an  evicted  purchaser  may  recover  the  price  paid, 
with  interest  fhmi  the  date  of  eviotton,  onless  he  had  knowledge  of  the  danger  of  eviction 
and  assumed  the  risk.  R  C  C  2505,  (2481) ;  S^wall  vs.  Boach,  5  An.  664;  Canal  Bank 
vs.  Copeland,  6  L.  R.  550;  Bach  vs.  Syndic  of  Miller,  16  An.  44 ;  Hall  vs.  Nevill,  3  An. 
3S7 ;  Scott  vs.  Featherston,  5  An.  314. 

%  The  Code  N»poleon  diflbrt  from  oar  Code,  in  respect  thM  it  uses  the  dlsJaneUve  "ou^" 
instead  of  the  oOfe^nnotive.  And  the  French  commentators  differ  in  opinion  whether  or 
not  the  word  "ou**  should  not  be  construed  conjuneHwly  in  that  article.  C.  K.  1639; 
Marcadi-,  Vente,  Vol  6,  p.  353,  Tit.  TI,  Art.  1639 ;  Troplong,  Vente,  Art.  483,  p.  359 ; 
Durantoo,  Vol.  le,  $3(li. 

3.  There  ia  no  evidence  of  even  any  knowledge  had  by  plaintiff  of'  the  danger  of  eviction. 
The  mere  fiict  of  a  sale  without  wfiurrauty  creates  oo  presumption  of  such  knowledge. 
Still  leas  Is  there  a  presumption  that  the  risk  was  assumed,  or  a  waiver  of  ri|:ht  to  a 
return  of  the  price. 

C  H,  Lavilleheuvre,  Carleton  Sunt,  for  Defendant*  and  Appellants: 

When  in  a  contract  of  sale  the  vendor  warrants  expressly  against  his  own  acts  and  promises 
only  (  "«M/tiite  elpromettes  tetdetnent^^^ )  this  amounts  to  an  entire  exclusion  of  warranty, 
except  as  to  soch  eneambnuices  or  charges  as  may  be  imposed  by  the  vendor  himself. 

This  is  equally  the  law  of  Lotiiaiana  and  that  of  France.  Bev.  C.  C.  1764.  3503, 350^ ;  C  N. 
1637-1639;  6  Wall.  764;  5  An.  374 ;  Rev.  C.  C.  3620;  C.  P.  690-694;  Rorer  on  Judicial 
Sales.  167;  14  La.  363;  Potbier  on  Sale,  §1,  p.  85.  No.  184;  Pothier  on  Oblig.  (Evans 
Trans.)  Vol.  1,  Art.  vfi,  p.  57. 

Bobert  O.  Dngu^j  for  Mrs.  Choppin,  Appellee : 

Jurisdiction  cuinot  be  given  to  this  Court  by  joining  together  a  number  of  defendants,  where 

the  sum  claimed  from  each  is  leas  than  one  thousand  dollars.    33  A.  806 ;  38  A.  172 ;  18 

A.  196;  6  Pet.  143. 
There  is  no  evidence  upon  which  to  predicate  any  Judgment  whatever  in  favor  of  the  plaintiffs. 
The  plaintiffs  purchased  the  property  at  their  risk  and  peril,  and  are  not  entitled  to  recover 

the  price. 
Having  acquiesced  in  the  Judgment  of  the  United  States  Court,  without  appealing  trova.  It  as 

they  sbonld  have  doiUi  they  cannot  be  said  to  have  been  evicted.    VoUnti  n»n  jit  injttria. 


The  opinion  of  the  Court  was  delivered  by 

Fbmner,  J.  Plaintiff  sues  defendants  for  the  price  of  certain  real 
estate  sold  to  plaintiff  by  £.  V,  Jourdain,  the  ancestor  of  defendants, 
on  May  3d,  1836,  and  from  which  plaintiff  was  evicted  on  May  27thf 
1878. 

The  answer  of  defendants  admits  the  sale  but  avers  that  the  sale 
from  Jourdain  to  plaintiff  contained  a  stipulation  of  no  warranty,  and 
that  plaintiff,  at  date  of  purchase,  was  aware  of  the  danger  of  eviction, 
and  purchased  at  its  peril  and  risk. 

The  act  of  sale  contains  a  warranty  against  all  troubles,  evictions, 
etc.,  '*  provenant  de  ses  faits  et  promesses  $eul«menV^ 

The  French  authorities  agree  that  such  a  clause  as  the  above  is 
equivalent  to  an  express  stipulation  of  non-warranty  against  troubles, 
evictions,  etc.,  arising  from  the  acts  or  promises  of  others  than  the 
vendor  himself,    1  Troplong,  Vente,  p.  610,  Nos,  478-9*80, 
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Warranty,  as  a  general  rule,  is  of  the  nature,  and  not  of  the  esaeoee, 
of  the  contract  of  sale ;  the  only  exception  being  that  the  vendor  is, 
under  all  circumstances,  ^*  accountable  for  what  results  fh>n]  his  per- 
sonal act,  and  any  contrary  agreement  is  void."    C.  C.  2504. 

In  all  other  respects,  the  jiarties  may,  "  by  particular  agreement,*^ 
add  to,  or  diminish,  or  even  abrogate,  the  obligation  of  warranty.  C. 
C.  2503. 

But  with  regard  to  the  effect  of  such  *'  particular  agreements,"  the 
law  distinguishes  between  the  different  consequences  of  eviction. 

The  mere  stipulation  of  non -warranty  ft^ees  the  seller  from  liahilitf 
for  fruits  or  revenues,  costs  and  damages;  but  with  regard  to  the 
price,  the  case  is  diff'erent.  Nee  enim  home  fidei  contractus  hane  patiUit 
canventionem,  ut  emptor  rem  amitteret,  ei  venditor  pretium  retineretj  wu 
the  equitable  doctrine  of  the  Roman  law.  Dig.  L.  1),  f  18,  I>fac(. 
empti. 

Our  own  Code  expressly  provides  that  '^  even  in  case  of  stipnlatioA 
of  no  warranty,  the  seller,  in  case  of  eviction,  is  liable  to  a  restitation 
of  the  price,  unless  the  buyer  was  aware,  at  the  time  of  the  sale,  of  the 
danger  of  the  eviction,  and  purchased  at  his  peril  and  riak."  C.  0.2505. 

This  Article  is  a  literal  translation  of  Art.  1^^  of  the  Code  Napol^oo, 
except  that  the  latter  uses  the  disjunctive  or,  instead  of  the  conjunctire 
ami,  in  the  last  phrase  of  the  Article. 

Counsel  for  plaintiff  contends  that  the  effect  of  tills  change  in  ovj 
law  from  the  French  Code,  is  to  require  the  concurrence  of  three] 
elements  in  oi*der  to  create  an  exemption  f^om  restitution  of  the  prioe,^ 
viz:  Jst,  stipulation  of  no  warranty;  2d,  knowledge  of  buyer, 
time  of  sale,  of  danger  of  eviction ;  3d,  express  stipulatiou  in  the 
that  the  buyer  bought  at  his  peril  and  risk. 

We  cannot  adopt  this  interpretation.    We  think,  with  the  Disi 
Judge,  that  our  Article  means  the  same  as  if  it  read:     **  Unless 
buyer  was  aware,  at  the  time  of  the  sale,  of  the  danger  of  the  evicti< 
and  thus  or  therefore  purchased  at  his  peril  and  risk."    In  other  wordi 
the  law  moans  that  the  buyer  who  acquires  under  a  clause  of  non-war'^ 
ranty,  having,  at  the  time,  knowledge  of  the  danger  of  the  eviction, 
held,  by  implication  from  those  facts  to  purchase  at  his  risk  and  pei 
and  cannot,  therefore,  sue  for  restitution  of  the  price. 

When,  on  the  other  hand,  the  act  contains  an  express  stipulation  tl 
the  buyer  purchases  at  his  peril  and  risk,  it  would  seem  to  be  of 
consequence  what  knowledge  he  had  of  the  danger  of  eviction,  orei 
perhaps,  whether  there  was  a  stipulation  of  no  warranty  or  not.  ** 
that  case,"  says  Marcad6,  "  the  object  of  the  sale  is  not  properly 
thing  itself,  but  merely  the  pretensions  and  claims  which  the  rem 
may  have  upon  this  thing.    The  seller  then  fulfils  his  promise 


NEW  ORLEANS,  MAY,  1882.  651 

lUHtnad  CompMiy  vs.  Jovrdaln's  Heirs.. 

pletely  by  the  simple  fact  of  transferriug  hi  a  rights,  whatever  they  may 
be,  and  hence  the  buyer  can  liave  no  right  to  reclaim  the  price,  on  the 
groaiid  of  eviction  from  the  thing  itaelf.  There  is  no  occasion,  in  such 
case,  to  inquire  whether  the  act  contains  the  clause  of  non- warranty  or 
not,  because  what  the  Article  says  under  the  assumption  of  the  exis- 
tence of  this  clause,  would  equally  result,  even  in  its  absence.'^  6  Mar- 
cade,  p.  262 ;  6  Mourlon,  No.  573 ;  1  Duvergier,  341. 

Onr  Code  expressly  recognizes  the  sale  of  an  uncertain  hope,  such  as 
the  haul  of  the  fisher's  net  before  he  throws  it,  and  maintains  the  sale, 
although  he  should  catch  nothing.    C.  C.  2151. 

In  this  case,  there  is  no  such  express  stipulation,  and  under  our  con- 
atraction  of  Art.  2506,  considering  the  clause  of  non*warranty,  and  con- 
sidering that  nothing  is  claimed  beyond  the  restitution  of  the  price,  we 
have  only  to  inquire  whether  the  plaintiff  ^'  was  aware,  at  the  time  of 
the  sale,  of  the  danger  of  the  eviction. '^ 

The  reoord  furnishes  no  evidence  whatever  that  the  vendor  com- 
municated to  plaintiff,  or  that  tjie  latter  otherwise  had  knowledge  of 
any  particular  real  or  suspected  defect  of  title,  from  which  any  danger 
of  evictton  might  have  been  anticipated.  The  sale  took  place  more 
than  forty  years  ago,  and  naturally  evidence  outside  of  the  act  itself 
is  wanting. 

The  sole  ground  on  which  defendants  rely,  to  establish  plaintiff's 
knowledge  of  the  danger  of  eviction,  is  the  following  clause  in  the  act : 
*'  The  proiierty  presently  sold  belongs  to  the  vendor,  by  means  of  the 
acquiflition  which  he  has  made  thereof  from  Mr.  Raymond  Mansana, 
aoeording'  to  an  act  passed  before  the  undersigned  notary,  on  the  24th 
of  February  last,  to  which  the  parties  declare  that  they  refer  for  fuller 
jnlbrmation.'' 

.  Eeferring  to  the  sale  from  Mansana,  we  find  it  to  be  a  sale  tcitk  full 
warratU^y  at  the  same  price  for  which  it  was  subsequently  sold  to 
plaintiff. 

That  act,  however,  also  sets  forth  the  origin  of  Mansana's  title  as 
derived  by  sale  from  syndics  of  the  creditors  of  Louis  Bierra,  made  on 
the  ]9th  of  August,  182a 

Bienra  bad  acquired  the  property  from  Relf  &  Chew,  claiming  to  be 
(bnt  finally  decided  not  to  be)  executors  of  Daniel  Clark, 

By  these  successive  references,  defendants  contend  that  plaintiff 
leqidred  full  knowledge  of  the  authorship  of  Jourdain'^s  title  -,  that  it 
iraa  thas  advised  that  the  title  was  derived  mediately  fh>m  a  syndic's 
nle,  and  that  this  was  sufficient  to  inform  it  of  the  danger  of  eviction* 
I  We  caimot  admit  the  correctness  of  this  view.  Thero  is  nothing 
Ipparent  on  the  face  of  any  of  the  acts  referred  to,  suggesting  any  cause 
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for,  or  danger  of,  evicdou.  Mansona,  who  had  aoquired  at  the  sjudica* 
sale,  bad  held  the  prox>erty  for  thirteen  yearft,  without  diBturbance,  and 
then  sold  to  Jourdain  with  full  warranty.  The  mere  fact  that  the 
propeii;y  was  derived  from  a  syndie^B  Bale,  does  not,  necessarily  or  nat« 
umlly,  import  any  defect  of  title  or  danger  of  eviction.  Indeed,  in 
many  renpects,  titles  derived  from  judicial  sales  are  more  secure  than 
private  titles. 

A  syndio^s  sale  is  analagous  to  the  sale  under  execution,  as  to  which 
the  Code  declares  that  '*  it  transfers  the  property  of  the  thing  to  the 
purchaser  as  completely  as  if  the  owner  had  sold  it  himself;  but  it 
transfers  only  the  rights  of  the  debtor  sucli  as  tliey  ai-^.'^    C.  C.  2CsiO, 

The  latter  clause  does  not  signify,  as  substantially  contended  by 
defendants,  that  such  a  sale  amounts  merely  to  a  quit-claim.  On  the 
contrary,  the  following  Article  gives  the  purchaser,  iu  case  of  eviction 
from  the  property,  recourse  for  reimbursement  against  the  debtor  and 
creditor.  So,  in  case  of  a  syndic^s  sale,  the  evicted  purchaser  would 
have  his  recourse  against  those  who  had  received  the  price. 

We  have  carefully  considered  this  questiini  and  can  find  nether 
reason  nor  authority  in  support  of  the  position  that  mere  knowledge  of 
the  sources  of  the  vendor's  title  dispenses  with  the  necessity  of  estab- 
lishing knovTledge  of  the  danger  of  eviction,  in  order  to  bar  the  claim 
for  restitution  of  the  price ;  unless,  indeed,  the  titles  referred  to  have 
infirmities  sp  patent  on  their  face,  that  the  buyer  would  be  thereby 
affected  with  notice. 

The  latter  feature  is  distinctly  presented  in  the  cases  of  Carrian  V8« 
Rieffel,  2  N.  S.  621 ;  Boisblano  va  Markey,  21  A.  721,  and  in  the  Freneh 
case  of  Dulut  eonire  Deloffre,  J.  P.  1846, 1,  576. 

We  think  the  knowledge  of  the  danger  of  eviction,  referred  to  in  tlie 
Code,  means  actual  knowledge,  which  must  be  brought  home  to  him  by 
dii*ect  proof,  or  by  implication  from  references  to,  or  proof  o^  collateral 
facts,  so  strong  as  to  be  equivalent  thereto.  See  Fletcher  vs.  Cavalier, 
4  La.  274. 

The  plaintiff  asserts,  in  its  abstract  of  facts,  that  the  present  defendants 
represent  one-half  the  succession  of  £.  Y.  Jourdain.  Defendants,  in  their 
counter  statement,  deny  this  averment,  but  fail  to  state  what  the  cor- 
rect facts  are,  as  required  by  the  Rule.  The  record  itself  is  confused 
on  the  subject,  and,  unacquainted  as  we  are  with  the  facts,  would 
require  at  our  hands  the  elucidation  of  an  extensive  and  complicated 
family -tree,  in  order  to  ascertain  the  interest  of  each  defendant.  We 
shall,  therefore,  for  the  puriHMes  of  this  decree,  accept  the  statement 
of  plaintiff,  reserving  the  right,  in  case  of  error  shown,  to  correct  it  on 
application  for  rehearing. 
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It  ift,  tlierefore,  ordered,  adjud^^d  and  deci*eed,  that  the  judgnieut 
4ii>i>ea]ed  from  be  aDnnlled,  avoided  and  reversed,  and  it  is  ordered 
that  there  be  judgment  in  favor  of  plaintitf  and  ai^ainat  the  defendants, 
for  the  sum  of  fifteen  hundred  dollars,  witli  interest  from  May  27th, 
lH7d  ;  defendants  and  appellees  to  pay  costs  of  the  lower  court  and  of 
tliis  appeiiL 

Rehearing  refused. 

Ijevy,  J.,  absent 


No.  8593. 

State  ex  rel.  Charles  Zimmerman  et  al.  vs.  The  Judge  ok 
THE  Civil  District  Court,  Division  B,  et  al. 

None  bat  parties  to  a  aait  are  entitled  to  service  of  notice  of  Jadgmevt. 

Notice  of  Jadipaent,  rendered  ex  parte,  placing;  heirs  in  possession  of  bqoccssIob  prsfiertf, 

need  not  be  served  on  the  executors  of  the  snccession,  whose  right  to  a  snapeBsive 

appeal  is  lost  afler  the  explratfan  of  the  legal  delay. 
The  validity  of  this  «b  parte  Judgment,  which  may  be  noU  and  void,  cannot  be  questioned  In 

this  proeeediog;  an  appeal  being  the  proper  method  to  review  snchjadgment. 
A  rule  for  a  restraining  order,  which  was  never  snstained,  cannot  suspend  a  Jtidgment. 
A  writ  of  prohlMUon  issoes  only  to  Inferior  courts  and  not  to  private  indlvldaala,  ankM  they 

are  necessary  a^nncte  to  the  proceeding  agaimtt  the  Jndge. 

APPLICATION  for  Writs  of  Mandarans  and  Prohibition.    Ho^tarij 
J.,  Respondent. 


W,  B,  Koonz,  T,  GHmore  <£'  Son^y  for  Relators: 

ft.  Where  one  of  the  heirs  is  a  minor,  the  heirs  of  age  cannot  be  pat  in  possession  anoondi> 
tionalty  of  their  part  or  share  of  the  estate,  until  a  partition  is  effected.  C.  C.  1047 ;  30 
An.  389;  21  An.  364. 

tL  When  a  testamentary  executor  is  administering  a  suooesMioo,  an  est  parte  Judgment,  with, 
out  citation  or  notice  to  the  executor,  putting  the  heirs  in  possession,  is  aa  absolute 
nullity.    C  P.  1000-1003 :  4  R.  383;  6  R.  »  ;  13  An.  611;  18  An.  156. 

:!.  A  restraining  order  will  stop  the  execution  of  a  Judgment,  and  the  legal  delajra  for  appeal 
do  not  run  ngaluKt  such  Judgment,  i>eDding  the  proceHliug.    32  An.  1233,  1276. 

4.  The  legal  delayn  for  a  suspensive  appeal  do  not  run  agninst  persons  having  an  interest  in 
a  Jndgmeatv  n^aderod  ex  parte,  until  afler  legal  senice  of  notice  of  said  Judgment.  C.  P. 
r>75,  &>i;  22  An  90 ;  25  An.  213;  27  An.  304;  7  An.  239. 

Tk    Mandamus  will  i^ue  to  compel  the  District  Judge  to  grant  a  suspensive  appeal.   C  P.  841. 

I).  Prohibition  will  isHue  to  restrain  the  execution  of  a  Judgment,  null  on  the  face  of  the  pro- 
ceedings, pending  sn  appeal  to  this  Court.    C.  P.  846. 

J,  Ad,  Bozler,  ValU  Hazier,  L.  L,  Levy,  for  Respondent : 

1.  If  in  a  testate  succession,  there  be  neither  debts  nor  legacies  to  pay,  nothing  to  execute, 
the  appointment  of  an  executor  is  inoperative.  Sue.  of  Walker,  32  A  321,  and  authorities 
thereia  cited  by  the  Court.    Sec  Dupn^',  4  A.  572. 
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S.  The  seizin  of  the  executor,  Action  of  )av,  whiob  does  not  interfere  with  the  l^al  posses- 
sion of  the  heir — ^the  latter,  tme  possessor — same  anthoiities.  The  heir,  in  case  no  ileUis, 
no  legaeiee  to  be  paid,  can  take  the  seizin  fi-om  the  execotor,  which  is  not  constituted  fur 
his  penonal  advantage^  in  such  a  ease,  the  pretejtalanB  of  an  oxeeutor  la  an  ulawfttl 
Sntmaloii. 

3.  The  executor  cuioot  be  said  to  be  qualified  as  such,  or  that  his  mandate  has  commencedt 
until  inventory  made  and  homologated.  The  mere  taking  the  oath  does  not  fulfll  all  the 
requisites.  R.  C.  C  1606.  The  action  of  the  testamentary  heira  was  timely  to  prerent 
mandate  commencing. 

4.  The  will  otmstitutiog  the  four  children  of  testatilx  the  universal  legateea.  being  probated, 
ordered  to  be  registered  and  executed,  they  had  a  right,  without  citation  or  notice  to  the 
executors,  to  prment  petition  for  possession ;  making  proof  of  no  legacies ;  no  debts  unpaid  ; 
there  was  no  isaue  ot  fsot  to  be  tried*  eapeolttUy  when  the  executors  had  not  qualiAcd. 
The  opposition  of  heira  to  the  issuing  of  letters  testamentary,  must  be  sustained.  Xh4> 
Art.  1671,  R.  C.  C.  is  spplicable;  33  A.  331.  Sue  of  Walker. 

5.  Even  when  creditors  hare  claims  filed  in  court  against  the  succession,  by  Art.  1671,  R.  C. 
C,  and  1013.  J6.,  the  heir  can  obtain  possession  by  gi>'ing  bond  with  security,  if  they 
require  it 

6.  It  is  not  necessary  that  a  succession  which  has  been  accepted  with  benefit  of  iuTentory, 
should  be  entirely  administered  and  liquidated  before  the  property  can  eorae  into  the 
legal  poaaeasion  of  the  beneficiary  heirs,  unless  opposed  by  CKdiiora  or  heirs  of  age,  the 
natural  .tutor  of  minora  may  take  in  charge  and  administer  aa  tutor  the  property 
of  the  minora  and  his  possession  of  the  property,  in  coutempla^n  of  law  ia  their  poeacs 
aion.    Soye  va.  Price  et  aL,  30  A.  03,  and  the  anthorltlea  fully  reviewed  therein. 

Art.  996,  C  P.,  ahows  that  minors  and  beneficiary  heirs  may  come  into  possession,  before 
estate  haa  been  fully  administered  and  liquidated.  Heirs  uf  age  and  creditors  alone  can 
requlxe  administration.  26.  Artidea  65  and  66  confirm  it ;  Jnriapmdence  fol^  aettled. 
See  late  case  Beauregard  va  Lampton,  33  A.;  re^affiimed,  Soye  va.  Price. 

7.  The  Relators  have  no  pecuniary  interest ;  do  not  represent  any  imagined  creditor ;  without 
ataading  in  law ;  causing  uselese  litigatlMi,  to  subserve  alone  their  private  enda  in  antag- 
oniam  with  the  provisions  of  the  will,  not  entitled  to  Miy  appeal,  whether  anapenaivw 
or  devolutive. 

8.  The  only  mode  whereby  the  execution  of  the  Judgments  and  ordera  of  the  court  a  ^ua 
could  be  stopped  was  by  obtaining  an  iqjiinctlon,  baaed  on  an  ailidavii.  and  ftuniahtng 
bond  and  security.  In  the  case  at  bar,  the  executors  failed  to  comply  with  any  one  of 
these  requisites.    The  heira  would  have  no  protection. 

9.  The  timis  'for  a  suspensive  api>eal  had  elapsed,  and  beaidee,  on  the  very  &ce  of  the  Record 
thcae  so-styled  executors  have  no  interest ;  without  right  to  any  appeal  whatever. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  Relators,  executors  of  the  succession  of  Tlieresa  Banui- 
garden,  seek  by  mandamus  to  compel  the  defendant  Judge  to  allow 
them  a  suspensive  appeal  from  a  judgment  rendered  by  him  on  Feb- 
ruary 2()th,  1882,  placing  the  heirs  of  age  in  possession  of  the  property 
of  said  succession  and,  by  prohibition,  to  restrain  said  hell's  from 
executing  said  judgment. 

The  judgment  complained  of  was  rendered  ex  parte  on  the  applica* 
tion  of  the  heirs  for  possession  of  the  succession  pix)pei'ty;  it  i» 
vehemently  assailed  by  Relators  as  illegal,  null  and  void,  and  Ia 
defended  with  equal  zeal  by  the  heirs,  as  legal  and  binding.  But 
under  the  very  limited   issue  presented   to   us    in  this  proceeding, 
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we  have  no  power  to  examine  into  the  legality  or  validity  of  the  jadg- 
meut  which  could  only  be  reviewed  on  appeal,  and  hence,  we 
<'aunot  consider  the  elaborate  arguments  of  counsel  of  both  sides  on 
^hat  qaestion. 

Our  investigation  must  be  strictly  confined  to  the  discussion  of 
lielators^  right  to  a  suspensive  appeal  from  the  judgment  placing  the 
lieirs  in  possession  of  the  succession  property. 

The  record  shows  that  Relators  were  confirmed  and  were  sworn  as 
testamentary  executors  on  the  16th  of  February,  1882,  and  that  before 
inventory  made,  the  judgment  complained  of  was  rendered  on  Feb- 
ruary 20th. 

It  appears  that  on  the  27th  of  that  month,  Relators  instituted  suit 
for  the  nullity  of  said  ex  parte  judgment,  to  which  they  added  a  rule  to 
restrain  the  execution  of  the  judgment  pending  their  suit  for  nullity. 
In  this  they  were  met  by  an  exception  of  no  cause  of  action,  resulting 
iu  the  dismissal  of  their  suit,  on  the  dOth  of  March,  by  a  judgment 
which  was  signed  on  April  5th.  Whereupon,  they  prayed  for  a  sns*- 
pensive  appeal  from  all  the  judgments  rendered  against  them  iu  the 
premises. 

The  Judge  granted  a  suspensive  appeal  from  the  judgments  signed 
<»n  April  5th,  but  refused  such  an  ai)peal  from  the  ex  parte  judgment 
of  February  20th,  on  the  ground  that  the  application  was  made  too 
late ;  more  than  ten  days  having  elapsed,  exclusive  of  Sundays,  since 
the  date  of  the  judgment. 

Relators  submit  the  two  following  propositions : 

1.  The  delay  within  which  they  had  the  right  to  appeal  can  only  be 
computed  from  the  date  of  the  notice  on  them  of  the  judgment  which 
they  are  striving  to  reverse. 

H.  The  ox>eration  of  the  judgment  was  suspended  between  the  27th 
of  Febmary  and  the  5th  of  April,  under  the  effect  of  their  rule,  filed 
with  the  leave  of  the  court,  for  a  restraining  order  to  forbid  the  execu- 
tion of  the  judgment. 

First.  As  th  ?  judgment  complnined  of  was  rendered  ex  parie^  not  in 
n  suit,  but  iu  the  matter  of  the  settlement  of  a  succession,  and  as  the 
Code  of  Pnietice  requires  that  notice  of  a  judgment  by  default  be 
nerved  on  the  **  party  cast  in  the  suit,''  it  is  difficult  to  conceive  upon 
what  grounds  tbe  Relators  herein  could  require  the  notice  on  them  of  a 
judgment  rendered  under  such  circumstances.  The  essence  of  their 
<*omplaint  is,  that  the  judgment  was  rendered  ex  parte  ;  hence,  they 
were  not  parties,  and  could  not  be  cast  in  a  suit  which  did  not  exist ; 
and,  therefore,  they  were  not  more  entitled  to  notice  of  such  judgment 
than  any  other  person  not  a  party  to  the  proceeding.  The  judgment 
may  be  erroneous  and  absolutely  null  and  void,  for  the  very  reason 
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tliat  it  was  rendered  in  an  ex  parte  proceeding;  but  the  queation  now 
to  be  solved  involves  the  mode  of  having  such  nullity  declared. 
Helatora  first  sought  this  end  by  the  action  of  nullity,  in  which  the 
question  may  be  properly  prfeseuted.  But  the  contention  now  iH, 
whether  their  application  for  a  suspensive  appeal  was  made  timely, 
and  whether  they  were  entitled  to  a  notice  of  such  judgment. 

We  think  that  they  were  not,  and  that  the  delay  should  be  comput4Ml 
from  the  date  of  the  judgment. 

Steond.  Their  application  for  a  restraining  order,  which  .was  not 
granted,  cannot  have  the  effect  of  suspending  the  judgment.  Thin 
circumstance  very  clearly  differentiates  the  issue  in  this  proceeding 
from  that  presented  in  the  two  cases  of  State  ex  rel.  Kennedy  vs.  N.  O. 
Savings  Institution,  32  A.  1233,  and  State  ex  rel.  Behan  vs.  Judge,  'H 
A.  1276,  relied  on  by  Relators. 

In  the  first  of  these  cases  a  restraining  order  had  been  granted 
pending  the  rule  of  Relator  for  the  delivery  of  the  notes  sued  on.  And 
in  the  other  case,  a  temporary  injnnction  restraining  the  execution  of 
a  judgment  against  Relator,  pending  the  trial  of  his  suit  for  injunction^ 
had  been  granted  by  the  District  Court,  and  hence,  it  was  held  in  this 
Court,  that  the  judgment  complained  of  had  been  suspended  in  its 
operation. 

But  in  this  case,  the  prayer  for  a  restraining  order  has  not  b<}en 
cdUMoed^  and  hence,  time  ran  as  to  the  judgment  sought  to  be  supeuded. 
We  cannot  strain  the  mle  so  as  to  apx>1y  it  to  a  case  where  the  rule  for 
a  restraining  order  was  never  susteUned,  but  was  finally  di9chargeih 
Relators  may  suffer  great  hardships  under  the  effect  of  a  judgment 
which  may  be  finally  avoided,  but  the  law  is  too  plain  against  the 
position  which  they  have  assumed. 

As  to  the  prohibition  which  they  invoke  against  the  heirs,  it  is  plain 
that  under  a  refusal  of  the  mandamus  against  the  Judge,  such  relief 
cannot  be  granted  by  this  Court,  whose  writ  of  prohibition  issues  only 
to  an  inferior  Judge,  unless  the  parties  are  necessary  adjuncts  to  tlie 
proceeding  against  the  Judge.  State  ex  rel.  Dowling  vs.  Mix.  ;)3 
A.  794. 

The  writs  of  mandamus  and  prohibition,  herein  prayed  for,  are 
therefore  denied,  at  Relators^  costs. 

Levy,  J.,  absent. 
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No.  8403. 

J.  C.  Morris  vs.  Cain^s  Executors  et  al. 

t. 

Wbeire  the  pToperty  of  s  deoMted,  inoattlwTOd  With  mortgages,  is  seised  and  sold  to  pay  the 
debt^  and  realises  mnoh  more  than  the  claim  of  the  seising  creditor,  bat  not  enough  to 
pay  him,  together  with  anterior,  oencnrrent  and  saboeqaent  mortgagee  or  incumbrances, 
and  tlie  whole  price  of  ad^ndieatlon  is  not  paid  in  conrt,  bat  is  retained  by  the  a^odicatee, 
the  execators  have  no  right  to  ask  that  the  entire  price  of  sale  be  paid  to  them,  for  distrl> 
botion  in  the  socoession,  by  an  aocoont,  on  the  ground  that  tlie  estate  Is  insolvent  and 
the  claims  are  conflicting. 

The  pnrchaeer  of  sneh  property  has  a  right  to  clear  It  from  inoambrances,  by  an  action 
against  all  concerned  in  them,  npon*  payment  of  the  proceeds  under  a  final  Judgment 
M^asting  their  rights  and  ranks. 

A  prooeedlag  termed  an  inteifvenlion,  tat  which  the  eflbct  of  an  interpleader  is  claimed,  itf 
irregalar. 

The  coort  is  without  aathority  to  order  the  price  of  s4Jttdication  to  be  deposited  in  a  named 
bank,  and  the  nodflcatlen  of  the  peltliob  to  all  concerned,  by  adTortisemeot  or  publication 
during  a  stated  time  in  a  designated  newspaper.  The  proceedings  most  be  carried  on  by 
citation,  actually  or  constrttctlTely  served. . 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazaru^f  J.,  actiuji^  in  place  of  Houston^  J.,  absent. 


MUUtj  Finney  d  MUler,  for  Canal  Bank,  Appellee : 

When  the  mortgage  creditor,  with  the  act  containing  thejNi^  d«  tion  aJiMumdo,  seises  and 
aellf  the  mortgaged  property  under  the  process  of  the  ordinary  court,  the  admioistrator 
of  the  mortgage  debtor  has  no  right  to  demand  that  the  sheriff  or  the  purchaser  ehall  pay 
to  him  the  proceeds  oi  the  mortgaged  property.  See  C.  P.  Arts.  683  «e  *eq.i  16  La.  p.  170  j 
5An.  p.  306;  94  An.  381. 

The  amount  accraing  to  the  seising  creditor,  under  such  seixure  and  sale,  the  eheriff  must 
pay  oTor  to  the  seizing  creditor.    Jbid* 

When  property  is  seised  and  sold  under  concurrent  mortgages,  the  purchaser  must  retain  in 
his  hands  the  amounts  accraing  to  the  ooncurreut  mortgage  creditors,  who  have  placed 
no  writs  in  the  sheriff's  hands.  The  sheriff  cannot  receive  such  amounts  nor  raise  the 
mortgages  of  such  creditors.    IbitU 

When  property  thus  seized  and  sold  is  burdened  with  a  mortgaice  preferred  to  that  under 
which  the  property  was  sold,  the  purchaser  retains  the  amount  of  that  mortgage  in 
his  bands.  If  privileges  are  claimed  on  the  property^  the  law  provides  how  they  shall  be 
asserted,  and  the  purchaser  relieved.  There  is  no  necessi1;y  for  an  interpleader  to  detei^ 
mine  what  the  purchaser  shall  do  in  such  oases.  Tlie  law  provides  amply  for  the  puiw 
chaser's  safety,  in  permittiug  him  to  retain  in  his  hands  the  prior  mortgage,  and  by  com> 
pelling  those  who  claim  privileges  to  ille  third  oppoeitions.    1  An.  904  {  C.  P.  €83. 

7.  Gilmore  dc  Sofis^  for  Plaintiff  and  Appellant,  from  ex  parte  order: 

I, 
Om  tub  Apfsal  or  tub  Sxbcctohb. 

1.  The  right  of  the  mortgagee  to  proceed  against  the  executors  of  the  mortgagor  for  the 
foreelosnre  of  the  mortgagCv  is  IndispataMe.  BouguiUe  vs.  IWlle,  1  A.  904 ;  Dnpuy  vs. 
Bemisa,  9  A.  508  ^  Nichoh  vs.  Grfce,  6  A.  446 1  McCalcp  vs.  Fluker's  Hetrs,  19  A.  551 ) 
Succession  of  Wilson,  19  A.  501;  Srwin  vs.  Lowry,  7  How.  179 ;  Eandolph  vs.  Chapman, 
91  A.  486 ;  Durand  vs.  I>elahousaye,  98  A.  698. 

t.  The  executors  of  the  mortgagor  cannot  compel  the  sheriff  to  pay  over  to  them,  for  diatii- 
bntioD,  the  money  made  on  execution  against  theaa* 
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n. 

On  tub  Appeal  of  Plaintipf  fbom  thr  Orokb  of  Auoubt  9th,  1881. 

1.  The  sheriff  has  no  right  to  require  fix>m  the  parcbaser  of  mortgajsed  prqperiy  more  than 
the  amonnt  of  tiie  writ  in  his  hands^  Soott  va.  Feathentonei  5  A.  ^M^;  Johnaoo  va. 
Duncan,  94  A.  381;  Hiben&la  National  Bank  vs.  Smith,  87  A.  60;  QnortiordbCa  vs. 
Snooession  of  Hille,  18  A.  65;  Bacas  Ta.  Hemandea,  31  A.  88«  Koble  va.. Cooper,  7  £.  44 ; 
Pepper  Ts.  Danlap.  IG  L.  170;  Conery  vs.  Holmes,  IB  A.  641 ;  Howard  i;^  Smith,  89  A  199. 

2.  The  coart  baa  no  right  to  turn  plaintiff  in  exeontian  over  to  a  fond  in  ooavt»  or  to  involve 
him  in  a  eonewmu ;  it  baa  no  power  over  the  mortgage.  The  mod»of  prooeodiug  is  pre- 
scribed by  Arts.  706-7-8-9,  of  the  Code  of  Praotice,  and  by  depisionaof  the  Sapreme  Court 
in  nomeroDsoaaes.  Scott  va^  Featheratono,  &  A.  313 ;  Johnawn  va.  Duncan,  Si  A.  381  f 
Hibernia  National  Bank,  27  A.  60. 

III. 
The  Bidt  brought  by  Wilts,  Public  Administrator,  can,  in  nowise,  afllMit  4b»ease  at  bar. 

'  Breaux  d:  Hall,  for  Public  Admiaistrator,  Appellant :. 

1.    Where  a  party  ia  threataned  with  eviction,  he  ia  funthoriaed  to  retain  the  porobaae  price. 

C.  C.  8557 ;  86  A.  147. 
8.    Where  a  contest  arises  as  to  the  validity  of  the  mortgaga,  on  which  aeivara  and  aale  waa 

obtained  and  sale  made,  and  a  consequent  change  of  the  destination  of  the  purchaae 

price,  the  case  is  similar  in  principle  to  one  of  eviction,  aAd  the  purchaser  muat  hold  toe 

price,  to  await  tbe  final  determination.    •  • 

3.  This  right  arises  to  the  purchaser  to  protect  him  against  loss ;  and  to  the  rightM  claimant 
to  assure  him  payment  on  the  property  itself. 

4.  Where  there  are  claims,  either  anterior  or  concurrent,  tbe  purchaser  is  bound  to  hold  pur- 
chase price  to  meet  these ;  payment  to  a  sheriff  will  not  releaaa  tiie  property.   C  P.  70l£ 

E,  U.  MoYse,  for  Moses  Lobe  &  Co.,  Intervenors: 

A. 
1.    Eieoutory  proceedings  on  a  special  mortgage  can  be  issued  by  a  court  of  ordinary 

Jurisdiction. 
8.    Tbe  fact  of  there  being  conflicting  privileges,  mortgages,  etc.,  on  the  proi>erty  seised  and 
suld  in  executory  process,  does  not  entitle  the  executors  of  the  mortgagor  to  the  price  of 
acUudication,  to  be  distributed  by  them'.    1  A.  204,  806. 
3.    Seizure  and  sale  under  executory  process  divests  the  executors  of  ^ssession.    18  A.  591, 
598;  32  A.  323. 

B,  ' 

1.    A  claim  to  proceeds  of  a  sale  ratifies  the  tiaU.' 

8.  A  claim  that  the  mortgage,  nnder'whlch  a  sale  of  succession  property  is  sold,  is  a  fraud- 
ulent simulation,  where  the  order  for  executory  process  baa  not  been  appealed  from  or 
enjoined,  is  a  claim  lb  effect  that  the  price  realised  is  the  money  of  the  succession. 

{a)  Such'a  claim  is  fo  annul  the  evidence  on  which  the  court  acted,  not  the  action  the  court 
took.  •    •  •  • 

(h)  Such  a  claim,  if  proved  to  be  true,  does  not  nullify  the  aale,  at  ligalnst  innocent  third 
persons,  without  actual  notice. 

(c)  The  reversal  of  a  Judgment  on  a  devolutive  appeal  will  not  injure  purehaaera  of  property 
under  the  ft.  fa.^  if  the  proceedings  be  otherwise  regular.   5  N.  8. 814 ;  16  L  440 :  8  A.  811. 

(d)  There  must  be  fraud  in  the  purchaser,  or  actual  knowledge  ef  fraud,  to  affect  his  title.  88 
A.  30. 

(e)  Though  the  mortgage  be  attacked  as  a  simolatton,  and  iaeae  Joined  before  the  sale,  title 
will  pass  to  the  purchaser  if  he  be  <an  Innooent  third  person  witbont  actual  notice.  6  A. 
468. 

(/)  Such  a  suit  is  not  lit  pendent  (notice  to  the  world,)  as  the  tMiv  ^  controversy  has  not 
been  purchased«-the  thing  claimed  by  the  claimant  has  not  been  porohaeed.  C.  C.  9453r 
12428.] 
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ig)    At  common  law  the  doctrine  is  th«  same  as  that  in  our  Code.    The  subject  matter  of  the 
•  Hti^tion'miist  be  parahased.    9  Paige,  51%  ^  1  Harp.  £q.  924;  1  MoCord*s.Ch.  Rep.  S84  j 

7Md.  537. 
<A)  ▲  claim  Uiat  a  debt  and  mortgage  are  simulated  as  to  executory  process  under  the  mort- 
gage^ is,  if  vscognlaed  by  the  conrt;  a  judgment  that  the  mortgagee  Is  either  no  creditor 

at  all,  or  not  a  prefernBd  «reditor  of  the  sneoession. 
<i>    The  claimant  is  in  the  same  position  as  he  wotdd  be  had  he  gained  an  opposition  to  the 

execntor's  aoconnt  aUoirio|(  a  creditor  a  preferenoe  or  i^rivil^e. 
ij)    Snch  a  claimant  does  not  claim  the  proceeds  as  his,  bdt  that  they  are  the  snooesslon's, 

and  is  therefore  noi  estopped  from  setting  up  the  simalation  of  the  mortgage,  thoagh  he 

sluues  in  the  proceeds  of  the  sale  thereunder. 
(Jb)    He  occupies  the  position  of  at  creditor  who  seises  the  ftiod  as  his  debtor's.    39  A.  974, 375. 
41)    The  fon^  dertved  from  a  sale  under  executory  process  must  be  distributed  by  the  couil 

which  sold  the  property. 
im)   A  ehange  of  forum  under  tiiese  oiroumstaaocs  does  not  change  the  law  or  its  principles. 

O. 
<a)    Concurrent  mortgagees  may  sue  the  purehaaer  at  a  fbreclosure  for  the  amount  of  their 

'notes.    16  L.  1«3 ;  9  A.  366. 
(6)    The  sheriff  can  only  receive  what  his  writ  caMs  for,  and  no  more^if  paid  more,  the  sheriff 

is  trusted  personally.    H  R.  914. ' 

(c)  Where  the  piice  of  adjndlcation  is  not  sufficient  to  pay  all  the-^^current  mortgage  notes, 
the  purchaser  must  pay  the  pfo  rata  share  of  the  seising  creditor  to  t^  sheriff;  and  retain 
tho  pro  roto  share  of  the  holders  of  the  other  nones.    24  A.  881. 

B. 

(a)  Where  it  is  impossible  to  tell,  without  Judicial  investigation,  what  proportion  the  pur- 
chaser must  pay  and  what  retain,  the  law  wfll  not  force  the  purchaser  to  be  Judge  at  his 
peril. 

(5)  Where  the  purchaser  does  not  know  to  whom  to  pay  the  balance  in  his  hands,  he  will  not 
be  forced  to  decide  at  his  peril ;  he  has  a  right  to  institute  an  action  against  the  claimants, 
and  have  the  court  decide  between  them.    7  R.  398. 

<e)  The  same  remedy  is  allowed  a  sheriff  if  the  claimants  will  not  take  steps  to  test  tlieir 
right  to  a  fund  in  his  hands.    1  A.  144. 

(d)  '  The  remedy  alio  wed  to  these  two,  when  in  doubt,  is,  under  similar  circnmstances,  also 
allowed  the  purchaser. 

{e)    For  the  seizing  creditor  cannot  urge  a  reasonable  olgection  against  our  doing,  when  in 

doubt,  what  these  others  could  do. 
if)    Where  a  party  holds  money,  to  which  difftrent  parties  lay  claim,  his  remedy  is  to  pay 

the  money  into  court.    6  A.  439. 

B. 

,  FIB8T. 

Where,  fh>m  the  peculiar  circumstaiices  of  a  case,  the  textual  provisions  of  our  C.  P.  give  no. 
action,  the  courts  will  give  one  m  neeetiitaU  /et,  to  prevent  injury  to  an  innocent  party, 
and  prevent  a  failure  of  Justice. 

SECOND. 

In  caving  this  remedy  the  court  will  look  to  other  systems  of  other  States  and  follow  their 
mode  of  granting  relief.    Louisiana  courts  have  actually  borrowed  from  the  common  law. 

TBIBD. 

The  proceeding  taken  in  this  case  is  identical  with  the  one  granted  in  chancery  under  similar 

circumstances. 

F017BTH. 

When  there  is  no  express  law  to  govern  a  strange  Mid  peculiar  case  of  Judicial  sales,  the  eouri 
.    .will  look  to  analogous  eases-  in  coBventional  sales,  and  when  the  f^ts  are  very  similar,  bo 
iguided  by  the  analogous  provisions  qI,  the  Code,  and  a  similar  remedy  for  re^f  will  be 
^nuated. 
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OBlfXBAL  POCmVBS. 

1.  Lawa  are  generally  either  attttatory  rigbta  or  lagialsttTe  fOQ$[nitiiom»  of  InlMreBt  liglita. 

2.  Le^latlve  recognition  of  a  rigbt  ia  not  abaolotely  neoeaaary  to  fi^re  a  right. 

3.  As  it  la  impoaalUe  to  apMify  all  righta,  it  la  InpoaalUe  to  apeeiiy  all  ranadlea.  Ctarta 
will  enforce  the  one  by  aapplying  an  **  adoqnaie  '*  ramady  where  the  law  baa  IhiML 

4.  The  Constitution  and  the  Codea  reoogBiae  tha  faregDing.  Caaat  1878,  Avi.  13;  C.  C  SI ; 
C.  P.  130. 

Pint,    (a)    No  man  can  be  injured  beeanae  the  C.  P.  ^oea  aat  giTa  an  aatlan.    The  Coiut 

will  give  one  imleaa  it  be  prohibited.    It  A.  SflS. 
(6)    The  C.  P.  ia  not  exoluaive  of  all  other  raaiediea,  where  a  pat^  daaa  boI  knaw  hew  to 

divide  among  many  elaimanta  a  ftuid«  wa  oaa  eito  than  all  in  ooui  and  let  then  eoBieot 

their  righta  orattadiototily,  OTeu  thoagh  the  C.  P.  doea  not  naanthNi  the  aetkn.    9  A.  987. 
(e)    The  Ihct  that  an  aotlon  ia  not  ment&oiied  in  the  O.  P.  doea  not  prareiit  tha  Cowt'a  raoog< 

nition  of  it  where  Joatioe  ia  aerved.    V7  A.  138. 
(4)    KomeroDa  elaimanta  to  a  fhnd  in  amall  amonnta— many  aning  and  othara  threaienlng 

aoit--tniatee  baa  the  right  to  eiOoin  the  aoita,  and  partlea  from  bringing  aoita,  and  Ale  one 

aooonnt  for  all,  although  no  aooh  action  ia  mantioaad  In  C.  P.    91  A.  909. 
Seefmd.    (a)    Onr  ooarta,  while  not  bound  by  tochnioalitlaa  of  IbtaigB  ayatami.  may  ftfUrBOort 

to  them  wheD  oar  law  is  allent.    16  L.  9Ki. 
(b)    Under  C.  C.  iei.  when  oar  own  law  doea  not  proTlda  tof  an  omargaoay,  ohaoeaty  pfaoUea 

will.be  reaorted  to.    1  A.  138. 
<e)    Imperative  mandate  to  Jodga  to  jHtMsad,  whan  there  ia  no  law.  ohaooeiyynattaa  adapted. 

3  A.  177, 183;  5  A.  740;  7  A.  987;  9  A.  87. 
Third.  '  (a)    Interpleader--oar  remedy— oar  law  giving  noQo«4t  ia  the  ohanoery  reawdy 

under  ihota  aimilar  to  the  oaae  at  bar.    Wait'a  Aotiooa  and  Deftnaea,  VoL  4,  p.  119. 

(b)  A  mere  atakeholder,  having  no  Intereat  aave  hia  own  protaetlon,  haa  a  right  to  foroe 
claimanto  to  interplead  and  oonteat  oontradictorily.  9  Yea.  J.  K.  109;  15  id.  945;  U 
Sim.  147. 

(c)  Stakeholder  not  obliged  to  exerolae  hia  Judgment.    9  Bdw.  Ch.  647. 

(d)  Stakeholder  need  not  await  a  auit.    30  N.  H.  363 ;  6  Johna  Ch.  44. 

(0)    When  atakeholder  fllea  hia  interpleader,  he  muat  depoalt  or  ollbr  to  depoait  the  flaad.     1 

Cow.  091 .  30  N.  H.  354  ;  90  Tex.  399 ;  61  K.  Y.  [16  SIch],  964,  968;  9  Boioh  fS.  C]  991. 
(/)    Ignorance  or  doubt  aa  to  the  reapootlve  righta  of  elaimanta,  wai?aota  an  interpleadar.   3 

Barb.  Ch.  391 ;  11  Ga.  103. 
(g)    Where  a  party  doea  not  claim,  but  wiU  not  aaaent  to  payment,  a  pumper  party  to  inter* 

pleader.    5  Hare,  314. 
Fourth,    (a)    Analogoua  provialon  of  onr  Code  wUl  govern  where  oar  law  la  aflant.  S3  A.  €79. 
Conventional  aalea  give  right  to  depoait  price  where  any  daim  ia  dlaturbing  or  will  diatnrb 

purchaaer.    C.  C.  9557  [9535],  9558  [9336],  9590  [93371. 

r. 

OIXBBiL  coycLuaioN. 
Where  a  purchaaer  at  a  Jodloial  aale  ia  haraaaad  by  conooirent  mortgagaea  and  privileged  ered- 
itora  of  varioua  kinda— where  he  neither  known  who  to  pay  or  how  mocb  to  pay  each  ona« 
and  ia  a  party  to  a  aait  aeeking  to  declare  all  the  mortgagee  a  fraadalent  aimalation  and 
the  mortgagor  being  dead,  the  ftind  moat  be  diatribnted  in  the  conit  which  iaaued  the 
order  of  ezecatory  prooeaa,  an  interveotion  aetting  forth  aQ  the  liacta,  and  calling  upon 
the  partiea  to  come  into  court  and  couteat  their  righta ;  and  ha  toodera  the  whole  anonnt 
of  hia  bid  to  the  court,  and  the  court  aocepta  the  tender,  the  proceeding  la  proper  and  jnat 
and  allowed  by  the  law  of  the  land. 

Braughn,  Buck   ds  Dinkdspid,  W.  O.  Sart^  for  Defendants  and 
Appellants : 

1.  Where  property  of  a  daceaaad  debtor  ia  aold  under  an  ordinary  mortgaga.  and  the  fenda 
ariaingAom  the  aale  are  inanffloient  to  pay  all  daima  therean,  and  the  aoeoeaaion  of  tha 
debtor  ia  in  courae  of  adminiatration,  the  fhnda  aboold  be  diatribnted  by  the  execnioca 
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«.    Parttenluiy  is  thU  the  emt  wkere  tkore  am  |»iivUegM  piiAing  the  mortgage  nadar  wbieb 

the  mIb  is  made,  and  where  the  sale  is  for  an  amoant  exoeedlog  plaintiff's  olaini.     90 

A.  3S3. 
3.    Where  the  mortgage,  under  which  the  sale  is  made,  is  attacked  in  a  direct  action,  to 

whieh  the  holder  of  the  note  is  a  party,  bat  without  livtonotion,  the  fonds  arislag  ftum 

the  aale  mnst  go  to  the  auceesaion. 

«/.  MoConnellf  H.  E.  Upton j  for  D.  Boos,  H.  Boos,    and   Meyers, 
Appellants : 

1.  ▲  creditor  elatming  a  preference  by  moftgage  er  privilege,  when  called  apon,  is  boand  to 
plead.  Th»  pendancy  <if  a  $iiit  in  which  the  vdUditif  ^  hU  dtbt,  mortfog^  or  privUsge  U 
invUoedy  wndd  be  a  good  flea.  It  would  arreet  the  .dietribution.  Bjmk  of  Looiiiana  vs. 
Deleiy,'  2  An.  6dO. 

3t.  Where  property  has  been  sold  under  execution  to  pay  mortgage  debts,  the  mortgages 
upon  the  property  to  whieh  the  price  was  to  be  applied  are  extinguished,  as  far  as  the 
property  is  eoneemed,  and  the  righte  of  tke  parUee  are  transferred  to  the/w\dt,  7  A.  133 ; 
8  A.  505 :  13  A.  550 ;  FiUastre  vs.  St  Amaod,  3S  A.  354,  355. 

3.  In  the  instant  case,  as  there  can  be  no  dUtribation  of  the  fond,  it  should  be  turned  over 
by  the  purchaser  to  the  executors,  to  be  by  them  in  due  course  of  administration,  paid  to 
the  partiea  who  may  be  ai^adged  entitled  ihereto. 


The  opinion  of  the  Coart  wag  delivered  by 

Berhudez,  C.  J.  Two  questions  only  are  presented  in  this  appa- 
rently complicated  case.    They  are  : 

1.  Are  the  defendants  entitled  to  receive  the  proceeds  of  sale  real- 
ized in  this  suit,  to  distribute  tbeiu,  by  an  account  in  the  succession  of 
tlie  deceased,  which  they  represent. 

2.  Has  a  purchaser  of  real  estate  at  the  judicial  sale  made  in  this 
case,  the  right  to  proceed,  as  he  has  done,  with  a  view  to  clear  the 
property  acquired  by  him,  from  the  encumbrances  which  burden  it. 

From  a  judgment  dismissing  the  rule  of  the  executors  for  the  pro- 
ceeds,  those  officials  have  appealed.  From  the  ex  parte  order  and  rule, 
initiating  proceedings  contemplating  the  ultimate  cancellation  of 
inscriptions  against  the  property,  the  plaintiff  has  appealed.  Hi6  right 
to  do  so  is  disputed  by  no  one,  and  may  be  considered  as  admitted  by 
the  tacit  acquiescence  of  those  concerned  in  resisting  it. 

I. 

The  record  »hows  that  L.  B.  <3atn,  ia  1878,  ia  order  to  secure  ti»#; 
payment  of  a  number  of  notes  of  his,  each  for  $5,000,  payable  at  oaa^ 
Hod  two  yean,  amounting,  in  the  aggregate  to  9100,000,  mortgaged  i^ 
favor  of  Henry  Roos,  two  pieces  of  real  estate  belonging  to  him,  situate 
in  this  city.  It  ia  immaterial  to  state  to  wkont  tkose  notes  afterwards 
passed  atid  bow  a  portion  of  them,  was,  by  eonsent  between  the  holder 
of  another  portion,  given  a  priority. 

It  is  enough  to  say  that  the  plaintiff,  having  beeome  the. owner  pf 
MX  of  the  notes,  in  favor  of  whieh  a  prefloreiMie  hiid  been  granted,  and 
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remAining  unpnid,  instituted  proceedings  rfVr  erecnfivaj  to  satiufy  hi» 
claim,  wliicli  was  for  $30,000,  with  interest,  attorney's  fees,  cost6,etc. 

At  the  sheriff 's  sale,  the  two  pieces  of  real  estate  were  adjudicated 
to  different  parchasers.  One  was  bid  oif  to  Lobe  ^  Co.  Vor  $67,000. 
and  the  other  to  M.  Frank,  for  $27,550,  together  $94,550.  The  former 
paid  $10,000  and  the  latter  $5,000  to  (lie  sheriff,  and  both  rettiined  the 
balance  of  the  price  of  adjudication, 

•  Some  time  after  the  sale,  the  executors  of  Cain,  defendants  in  (hi» 
suit,  took  a  mle  on  the  plaintiff,  the  purchasers  and  the  sheriff,  to  show 
cause  why  the  entire  amoitut  of  the  sales  should  not  be  paid  over  t« 
them,  to  be  distributed  by  them  in  the  mortuary  proceedings,  on  tlie 
grounds:  that  the  succession  of  Cain  was  thoroughly  insolvent,  and 
that  the  claims,  mortgages,  liens,  privileges,  etc.,  against  the  proceeds 
of  sale,  being  of  a  conflicting  character,  it  was  absolutely  iieces8ary 
that  the  funds  should  be  distributed  in  that  mode. 

The  sheriff,  on  the  suggestion  that  P.  S.  Wiltz,  as  the  representative 
of  the  succession  of  one  Weil,  daiming  to  be  a  mortgage  creditor,  had 
instituted  proceedings  to  have  all  the  notes  and  mortgages  declared 
null  and  of  no  effect,  made  him  a  party  to  the  proceedings.  Lobe  & 
Co.,  who  had  purchased  one  of  tlie  pieces  of  property,  next  took  a  rule 
against  the  succession  of  Weil,  against  the  executors^  widow  Cain, 
individually,  bedsides*  H,  Roos,  the  original  mortgagee,  the  New  Orleans 
Canal  &  Banking  Company,  the  plaintiff,  the  sheriff,  and  the  recorder. 
of  mortgages,  to  show  cause  why,  on  payment  of  the  price  of  a^jndi- 
cation,  the  inscriptions  against  the  property  should  not  be  cancelled 
and  erased  and  a  clear  title  be  given  to  them.  * 

The  executors  acquiesced  in  this  rule,  provided  the  payment  was 
made  to  them,  The  plaintiff  excepted  to  the  proceeding  by  rule; 
Wiltz,  administrator,  too,  likewise  object'ecl  to  the  form.  Mr.  Frank, 
the  other  purchaser,  made  no  appearance. 

The  rule  taken  by  Lobe  &  Co.  was  discontinued,  and  will  not  bt* 
further  considered.  It  provoked  the  accomplishment  of  the  object  for 
which  it  is  said  that  it  was  taken. 

After  trial  of  the  rule  of  the  executors,  the  Court  discharged  it  with- 
out prejudiciie  to  the  right  of  the  executors  to  claim  out 'of  the  proceeds 
of  sale,  contradictorily  with  the  parties  in- interest,  the  debts  recognizee! 
by  law  as  privileged,  and  outranking  the  mortgage  sacd^  on.  Prom 
the  entire  ruling  the  executors  have  appealed. 

It  is  clear,  under  the  aettled  jurisprudence  of  this  State,  that  the 
plaintiff  had  aright  to  pi^>ceed,  via  exwutUn,  notwitbstandiiig  the  death 
of  L.  B.  Cain,  and  to  do  so  contradictorily  with  his  execators.  1  A. 
204  ;  2  A.  509|  6  A.  446;  12  A.  551,  (|91v..  If  he  had  that  right,  he 
poeeesses  also  that  of  having  the  writ  in  his  favor  executed,  not  only  by 
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the  MiZe  of  the  property  mortgaged  to  secure  the  payment*  of  hia  notes, 
bat  also  by  the  application  of  the  pn>eeed6  of  sale  to  that  payment,  to' 
the  extent  to  which  he  had  a  right  to  participate  in  them,  the  notes 
held  by  liim  being  secured  concurrently  with  others,  on  the  same  real 
estate  Hud  by  the  same  act  of  mortgage.  t 

It  is-  a&other  well  settled  priaeiple,  that  a  purchaser  at  a  judicial  sale 
made  to  satisfy  a  writ,  is  not  bound  to  pay  to  the  sheriff,  whatever  th» 
price  of  a(\judication  may  be,  an  an^ount  exceeding  that  called  for  by. 
tlie  writ ;  th^  if  he  assume  to  do  s(>,  ereditor^  entitled,  to  a  mortiga^e 
or  piirikge,  cannot' be  thereby  deprixred.  of  their  seciurity;  that,  he- 
constitutes  the  sheriff  individually  his  agont,  and  would  have  no 
recourse  against  his  surety  in  case  of  a  diveraion  of  funds.  2  R.  214 ;  5 
A.  313;  24  A.  381;  27  A.  (iO;  ISA.  ^;  31A.86;  7B«44;  16UI70; 
18  A.  641;  29  A.  120. 

The  retention  of  the  surplus  of  the  writ  by  the  pnrqhasers,  produces 
a  Tight  or  claim  in  favor  of  the  creditors  who  may  be  entitled  td  hcl 
paid  out  of  that  surplus.  It  is  only  by  paying  them,  that  he  oau 
discharge  himself  from  what  responsibility  he  may  have  incurred,  and[ 
release  the  property  from  the  encumbrances  upon  it.  By  paying  thti 
illiQiiff^  who  is  tliB  lergal  agent  of  the  seizing  creditor,  he  pays  the  lattev 
and  thus  liberates  both  himself  and  the  property  to  the  exteo.!  of  thct 
cureditof's  rights  a|^inst  it.  Fr6m  no  possible  tftaudpoint,  can  it  be 
claimed  that  the  executors  cfm  pretend  to  rocjeive  any  portiom«of  th^t 
price  of  acyndieatioB  in  this  case,  when  it  is  apparent,  that  it  would  ber 
entirely  absorbed  by  the  creditors  of  the  deceased^  whose  titles  have 
been  dttly  laaeribed^  From  the  moment  that  the  seizure  was  effected,: 
th^  were  divested  of  the  right  of  posaiession ;  from  the  instiirnit  that  the. 
sale  took  place,  they  ceased-^Traad  with  them  the  successioa  of  Cain — to 
have  any  right  of  ownership  in  the.  real  estate  adjudicated  under  thtf 
writ.  The  case  would  be  different,  if  after  the  pjayment  of  the  seitlug 
creditor  and  retaining  an  amount  sufficient  to  pay  aliterior,  concurrent 
and  sabSM|uent  mortgage  and  privilege  creditors,  there  remained  <2k 
balance  of  the  price  of  'ac^adication ;  but  it  would  be  only  to  suck 
balance  that  the  executors  could  raise  their  claim.  C.  P.  683,  ei  se^., 
also  707  ;  16  L.  170 ;  5  A.  305 ;  24  A.  381  ;  30  A.  323 ;  32  A.  325. 

The  iroort.  which,  was  first  seised  of  jurisdiction,  which  issued  the, 
writ  under  which  the  .properify  was  sold,  has  the  exclusive  right  of; 
fiistribntingthe  proi<^eeds  of  sale,  paid  to  the  sheriff  in  satisfaetioiv  of 
the  writ  in  his  hamL    G.  P.  130 ;  15  A.  636. 

We  do  not  consider  that,  in  reviewing  the  judgment  dismissing  the 
ejcecutors*  rule,  we  are  called  upon  to  determine  any  other  question 
than  that  of  the  right  of  the  executors  to  receive  the  proceeds  of  tk^ 
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sales.  We  have  no  coneursua  before  us,  and  no  prayer  for  an  amend- 
men  I;  of  the  judgment,  which^  as  far  as  reviewed,  being  correet,  must 
be  affirmed  with  costs. 

IL 

The  next  question  presented,  involves  the  right  of  the  purchaserM, 
Lobe  &  Co.,  t<o  proceed,  as  the}'  have  done,  to  cancel  the  claims  anil 
mortgages  securing  the  same,  against  the  property  a<]yudicat€d  t4> 
them. 

The  petition  presented  by  them  is  termed  an  intervention,  and  wan 
fil«d  after  the  abjudication.  It  contains  substantial  allegatioiis  for 
relief,  and  a  prayer  which  provoked  the  order  rendered  upon  it,  is  in 
the  words  and  figures  following : 

''  Let  this  petition  of  intervention  be  filed,  and  let  the  parties  herein 
named  be  cited  as  prayed  for,  and  let  the  amount  of  abjudication  herein 
mentioned  be  deposited  as  a  special  deposit  in  tfie  hands  of  the  State 
National  Bank,  on  or  before  tlie  first  day  of  October,  186 1, or  thepturtieg 
$k^w  eause  to  the  contrary  on  said  day^  and  let  notice  of  this  filing  of  thin 
petition,  to  all  whomever  it  may  concern,  be  given  by  advertisement 
in  the  New  Orleans  Democrat,  commencing  on  Sunday,  August  i4th, 
1861,  and  every  succeeding  Sunday  until  October  1st,  1881,  as  prayed 
for  in  the  within  petition." 

There  can  be  no  doubt  that  a  purchcuser  at  a  judicial  sale  has  the 
right  of  disencumbering  the  property  abjudicated  to  him,  in  the  same 
manner  as  the  expropriated  owner  could  have  done  had  he  not  been 
divested  of  ownership  by  the  seisnre  and  sale }  that  is^  by  paying  the 
creditors,  to  secure  whose  claims  the  propei*ty  was  burdened.  But 
aHhongh  this  right  be  co-extensive,  it  is  not  greatei^ ;  and  the  obliga- 
tion of  payment,  to  which  the  purchaser  may  have  subjected  himself^ 
by  retaining  a  portion  of  the  price,  is  not  the  same. 

The  owner,  who  had  mortgaged  the  property  to  pay  his  own  debt,  in 
liable,  personally,  for  the  whole  indebtedness,  while  the  purchaser  is 
not.  His  responsibility,  whatever  it  be,  is  to  be  measured  by  tlie 
amount  of  the  a^udication,  to  pay  which,  the  property  remains  bur- 
dened.   C.  P.  708  ;  10  A.  286.  « 

What  the  rights  or  claims  may  be,  which  creditors  interested  in  the 
amount  ret>ainedmay  have,  we  are  not  called  upon  to  declare  in  this 
controversy,  and  we  will  abstain  from  doing  so. 

Whatever  that  right  be,  and  whatever  the  mode  be,  in  which  it  can  be 
exercised,  the  order  obtained  on  the  proceeding  instituted  by  Lobe  &. 
Co.,  'vdiich  we  would  be  made  to  vi«w  as  an  intefpleader,  is  not  sane* 
tioned  by  law  or  precedents  in  this  State.  7  A.  297 ;  7  R.  S98 ;  1  A* 
145,  390;  2  A.  987;  11  A.  489;  2  A.660;  6  A.  485;  18  A.  641 ;  21 
A.  401. 
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As  Cain  could  not  have  aaked  and  procured  such  an  order,  his  vendee, 
who  has  no  greater  rights  than  he  himself  could  have  asserted,  cannot 
resort  to  that  form  of  proceeding  for  relief. 

The  right  of  a  purchaser  should  be  averred  in  a  direct  action,  inde- 
pendent firqm  the  main  suit  in  which  the  writ  issued,  and  the  property 
was  sold ,'  the  proper  averments  must  be  made,  the  creditors  inter- 
eeted  must  be  named  and  most  be  reached  by  the  process  of  the  court 
where  they  will  be  bound  to  plead.  21  A.  101,  and  authorities  there 
cited. 

Where  it  is  not  asserted  in  that  form,  and  parties  do  not  object,  the 
judgment  rendered  will  be  as  valid  as  if  it  had  been  rendered  in  a 
direct  suit. 

We  do  not  propoee  to  pass  upon  the  regularity  of  the  proceeding  by 
^^intervention"  in  this  case,  which  is  not  before  us,  no  exception 
having  been  taken  and  sustained  dismissing  it.  We  are  called  upon 
merely  to  revise  the  correctness  of  the  order.  We  Ji^ve  done  so.  The 
plaintiff  is  entitled  to  proceed  with  his  intervention,  as  though  the 
order  thereon  had  not  been  rendered. 

Judgment  creditors  can,  however,  in  proper  cases,  proceed  by  rule. 
1  A.330;  2  A.  650;  24  A.  256;  25  A.  146;  27  A.  293;  28  A.  754;  29  A. 
319,358. 

It  is  only  aft-er  hearing  all  concerned  in  the  amount  retained  by  the 
purchaser,  and  in  the  inscriptions  securing  payment,  that  the  court 
can  pass  npcm  the  correctness  and  dignity  of  each  claim,  and  allow, 
reject,  or  regulate  the  same.  It  is  only  afUr  such  judgment  has 
become  final  and  executory,  that  the  purchaser  is  authorized  to  pay, 
and  can  force  the  creditor  to  receive  payment,  and,  in  default,  can 
deposit  the  amount,  accruing  to  him,  contradictorily  with  him,  in  such 
manner  as  the  court  may,  under  the  law,  determine. 

The  court  was  without  power  or  authority  to  issue  in  limine  an  ex 
parte  order  directing  the  amount  of  adjudication  to  be  specially  depos- 
ited in  a  bank,  on  or  before  a  fixed  day,  unless  parties  concerned  show 
cause  to  the  contrary  on  said  day.  Neither  could  it  notify  the  filing 
of  the  petition  to  all  whom  it  may  concern,  by  advertisement  in  a  news-* 
paper  during  a  specified  period. 

It  is  in  the  course  of  proper  proceedings,  that  the  validity  and  effect 
of  the  sale,  together  with  the  reality  and  dignity  of  the  claims  of  the 
creditors  will  have  to  be  tested  and  decided. 

An  inscription  duly  made  can  be  erased  only  with  the  creditor's  con- 
sent, or  by  a  valid  decree  of  court  contradictorily  obtained.  8  R.  97, 
130;  8  A.  58;  2  A.  606;  21  A.  401 ;  29  A.  848;  2  L.  489;  4L.  17;  5  L. 
329 ;  6  B.  299 ;  11  fi.  171. 

Any  judgment  which  would  be  rendered  on  the  petition  of  Lobe  & 
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Co.,  unless  after  issue  joined  by  appeavanoe,  or  by  default  obtained 
after  proper  service  of  eitation,  would  be  absolutely  void. 

The  advertisement  can  supply  neither  tJie  service  of  the  petition, 
viewed  as  a  rule  to  show  cause,  nor  the  service  of  the  same,  considered 
as  the  statement  of  the  cause  of  action,  prayer  for  relief ,j)or  of  the 
citation  which  the  law  requires  in  such  acdon.  Parties  concerned,  not 
cited  and  served,  and  not  waiving  citation  and  service  and  not  joining 
issue,  would  not  be  bound  by  such  proceedings. 

While  we  are  far  from  denying  that  Lobe  &  Co.  are  entitled  to  ade- 
quate relief  under  our  own  laws  and  jurisprudence,  we  do  not  consider 
that  they  can  obtain  it  by  resorting  to  the  proceedings  which  they  hav^ 
inaugurated.    2  A.  987  ;  34  A.  54  ;  Partida  HI,  t.  II,  1.  46. 

For  that  reason,  among  others,  we  cannot  pass  ui>oo  the  validity  and 
effect,  even  if  founded  on  the  suit  brought  by  the  representative  of  the 
succession  of  Weil,  the  merit's  of  which  will  have  to  be  considered  at 
the  proper  time,  ^en  presented  in  the  proper  form. 

We  have  read  with  unusual  interest  the  able  brief  presented  on 
behalf  of  Lobe  &  Co.,  in  vindication  of  the  proceeding,  bat  while  we 
give  it  the  credit  to  which  it  is  entitled,  we  must  withhold  our  concur- 
rence in  the  legal  propositions  which  it  advances.  It  is  not  until  after 
the  Legislature  will  have  adopted  and  formulated  them,  in  the  shape 
of  a  law,  that  we  will  feel  authorised  t'O  admit  them  as  guides,  binding 
upon  us,  and  to  carry  them  out  accordingly. 

We  think  that  the  petitioners  ai*e  extended  ample  relief  by  onr  own 
laws  and  jurisprudence.  This  dispenses  ns  from  borrowing  from  other 
systems  on  the  subject. 

The  order  was  improvidently  rendered  and  should  be  rescinded. 

For  the  reasons  contained  in  the  foregoing  opinion : 

It  is  ordered  and  decreed,  that  the  judgment  appealed  from,  dis- 
charging  the  rule  of  the  executors  for  the  proceeds  of  sale,  be  afBrmed, 
at  the  cost  of  appellants. 

It  is  further  ordered  and  decreed,  that  the  w  parte  order  rendered  on 
the  9th  of  August,  1881,  on  the  petition  of  Lobe  &.  Co.,  filed  on  that 
day,  be  annulled  and  set  aside,  and  that  the  prayer  therein,  for  sncher 
parte  order,  be  refused,  without  prejudice  to  farther  proceedings  on 
the  petition  itself,  contradictorily  with  the  parties  therein  asked  to  be 
cited,  the  costs  on  the  appeal  from  the  order,  inelading  the  cost  of 
rendition  of  the  order,  to  be  paid  by  Lobe  &  Co. 

Levy,  J.,  absent. 


Ok  Application  fob  Reheabino. 
We  are  asked  to  amend  our  decree  so  as  to  make  it  read  that  the 
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petition  filed  by  Lobe  &  Co.,  be  remanded  to  the  lorwer  court  to  be 
fiirther  proceeded  with  according  to  law. 

We  cannot  remand  a  matter  which  never  was  before  lis,  and  w  hich 
has  not  ceased  tp  be  pending  in  the  lower  court.  We  were  merely  called 
upon  to  decide,  whether  a  certain  ex  parte  order  was  or  not  legal  in 
some  of  its  features.  We  have  done  so.  Our  decree  merely  erases 
from  the  order  the  objectionable  portions  in  it.  The  petition  of  inter- 
vention, from  the  date  of  its  filing,  has  not  ceased  to  be  a  pending 
proceeding.  As  it  never  wa^  put  at  issue,  and  no  question  was  ever 
brought  up  touching  it,  in  that  condition,  we  could  not  and  did  not 
pass  upon  its  merits  or  demerits.  Our  decree  was  well  considered.  It 
distinctly  reserves  the  right  of  the  petitioner  to  fuither  proceedings,  on 
the  pending  intervention,  contradictorily  with  the  parties  asked  to  be 
cited.  Under  such  circumstances  we  cannot  be  asked' to  anticipate  the 
merits  of  the  application  and  now  express  an  opinion  touching  the 
disposition  which  the  petitioner  is  to  make,  pendente  lite,  of  the  pro- 
eeefls  of  sale*  Much  in  that  respect  will  depend  upon  the  regularity 
of  the  proceeding,  and  upon  the  right  to  deposit  tJie  fund  retained  by 
the  purchaser,  in  some  way  or  other. 

We  cannot  take  notice  of  the  invoked  rule  of  the  lower  court,  to 
which  our  attention  is  called  in  the  brief  for  a  rehearing,  for  the  first 
time,  which  is  not  in  the  record,  and  touching  which  there  was  no  issue 
before  us. 

Behearing  refined. 

Levy,  J.,  absent. 


No.  8544. 
City  op  New  Ori-eaxs  vs.  J.  JanI^:. 

SeUing  liquors  bj  the  drink  is  not  part  of  the  basiness  of  a  confectionery,  and  is  not  covered 

by  a  confectioner's  license. 
Wben  a  oonfiBOtioDer  sells  liqaors  by  the  drink,  he  oombines  two  kinds  of  basiness,  and  nnder 

the  tenns  of  the  statate,  is  liable  for  a  separate  license  on  each. 

APPEAL  from  the  First  City  Court  for  the  City  of  New  Orleans. 
Skinner^  J. 


J,  Ward  Chtrleifj  Jr,^  Assistant  City  Attorney,  IT,  G.  Morgan,  for 
Plaintiff  and  Appellee : 

A  licensed  confectioner  cannot  sell  liqaor,  or  keep  a  bar,  at  his  confectionery,  withont  a  Uqnor 

license;  the  bsrtoov  business  and  that  of  the  confectionery  are  specially  designated  and 

separated  in  Section  11,  Act  119  of  1680. 
When  two  or  more  kinds  of  business  are  combined,  except  as  specially  provided  for  in  Section 

6  of  Act  119  of  1680,  a  separate  license  is  required  for  each  kind  of  business.     Section  13, 

Act  119  of  1880. 
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The  lowest  lioense  that  can  be  isBned  under  Act  Ko.  119  of  1880,  for  the  said  of  Uqnor  In 

qaantitiea  less  than  a  pint,  is  a  lioense  for  fifty  dollars.     St^  proviso  to  Seotlfkn  U  of  said 

Aofc. 
'*  A  confeciioDery  ie  a  pUce  for  sweetmeats ;  a  place  where  sweetmeats  and  simOar  thinf[8  are 

made  and  sold.'*    Webster's  Dictionary. 
The  legislature  can,  from  motives  of  pnblio  poUey,  require  a  special  license  for  the  Hls«f 

liqnors,  in  addition  to  the  rt^i^lar  license  paid  by  merohanta  and  dealers  in  othw  artidea 

of  trade.    State  vs.  Holmes,  28  An.  p.  765. 

Joseph  P.  Hqrnar,  Franciai  W,  Baker y  for  Defendimt  and  Appellant: 

Where  a  confectioner,  aa  part  of  his  bnstness,  sells  liqnon  which  an  dnuik  upon  the  jncinlSM, 
a  single  license  ia  sufficient*    Act  119  of  1880. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  City  of  New  Orleans  sues  the  defendant  for  a 
license  of  fifty  dollars  for  the  sale  of  liqnor,  in  less  quantities  than  a 
pint,  at  his  confectionery. 

The  defense  is  that  defendant  has  paid  his  license  for  bis  confec- 
tionery ^  that  it  is  pai*t  of  the  business  of  confsctioiiaries,  as  conducted 
in  New  Orleans,  to  sell  absynth,  vermouth  and  other  liquors,  by  the 
drink,  for  the  accommodation  of  thetr  customers,  and  that  this  privilege 
is  covered  by  the  license  to  carry  on  the  business  of  a  confectionery. 

If  such  a  custom  prevails,  it  is  very  clear  that  it  cannot  avail  to  make 
the  business  of  selling  liquors  by  the  drink  a  part  of  the  business  of  a 
confectioner.  It  would  simply  establish  the  prevalence  of  a  custom 
in  this  City,  among  confectioners,  to  combine  with  t}iat  business  the 
separate  and  distinct  business  of  a  barroom  or  drinking  saloon. 

A  confectionery,  as  defined  by  Webster,  is  "  a  place  where  sweet- 
meats and  similar  things  are  made  and  sold.''  By  no  possible  stretch 
of  construction  can  it  be  held  to  include  the  selling  of  liquors  by  the 
drink. 

The  terms  of  the  ordinance,  under  which  the  license  is  imposed,  are 
a«  follows :  ^*  For  every  restaurant,  oyster  house,  confectionery,  bar- 
room, cabaret,  coffee  house,  caf6,  beer  saloon,  liquor  exchange,  drink- 
ing saloon,  grog-shop,  or  other  place  where  anything  to  be  drank  or 
eaten  is  sold,  etc.,  «  *  •  provided,  that  nl>  estiiblisbment 
selling  or  giving  away  any  spirituous  wines  or  malt  liquors  in  lees 
quantities  than  one  pint,  shall  pay  less  than  fifty  dollars.'' 

We  think  it  might  be  contended  that  the  business  of  a  barroom  or 
drinking  saloon  covered  the  business  of  a  confectionery,  with  quite  as 
much  force  as  sustains  the  reverse  contention  supported  by  defendant 

It  is  especially  provided  in  the  law,  that  "  when  two  or  more  kinds 
of  business  are  combined,  there  shall  be  a  separat-e  license  required  for 
each  kind  of  business." 

Such  is  the  precise  case  here. 
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state  vs.  Watson. 

Defendant  further  get«  np,  as  a  bar  to  the  City's  claim,  that  his 
license  reads :  "  Received  from  J.  Jan^,  the  sum  of  $75,  for  license  to 
carry  on  the  business  of  confectionery  and  liquors,  etc.,  No.  164  Canal 
street.'^  The  City  cannot  be  estopped  fioni  claiming  her  lawful  dues 
by  such  a  blunder  of  a  subordinate  agent. .  The  receipt  serves  to  show 
that  the  term,  confectionery,  by  itself,  was  not  considered  to  cover  the 
business  of  selling  liquors,  without  express  mention  of  the  latter. 

This  case  is  similar,  in  principle,  to  that  of  State  vs.  Holmes,  28  A. 
765,  and  tlie  reasons  there  set  forth  are  applicable  here. 

It  is,  therefore,  ordered,  aiyudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
aljadged  that  plaintiff  have  judgment  condemning  defendant  to  pay 
the  license  claimed,  viz :  the  sum  of  fifty  dollars  with  interest  at  ten 
per  cent,  per  annum  from  March  1st,  1881,  until  paid,  defendant  and 
appellee  to  pay  costs  of  the  lower  court  and  of  this  appeal. 

Levy,  J.,  absent. 


No.  8572. 
State  of  Louisiana  vs.  George  Watson. 

Tlie  appointment  by  the  Judge,  of  a  oittsen  who  ia  not  a  member  of  the  grand  jury,  as  a  clerk 
of  that  body,  U  uaauthoxiaed  by  law,  and  can  be  made  the  greond  of  a  motion  In  arreat  of 
Jadgueat. 


4  PPEAL  from  the  Twenty-second  Judicial  District  Court,  Parish 
of  Ascension.     CJteever8,J, 


A 


J.  G,  Egan,  Attorney  General,  for  State,  Appellee. 
F,  B.  Earhart,  District  Attorney,  same  side : 

After  a  party  has  pleaded  to  an  indictment  and  been  convicted,  it  ie  too  late  to  od/ecl  to  the 
conrtiiMion  of  the  grand  jury,  or  to  the  disqnalification  of  any  member  thereof,  tnoftf  m- 
peeiaUy  if  it  vtm  known  before,  (u  claimed  in  th%9  caw.  14  A.  827 ;  38  Mins.  687 ;  3  Barb. 
An ;  2  Parker;  C C  235 ;  7  En«.  630 :  33  A.  1404 ;  29  Iowa,  267 ;  State  vs.  Kimball.  2  Ire- 
dell, 101 ;  4  Dev.  305 ;  6  Blatch.  248 :  7  Rteliardaon,  337. 

Cterk  of  grand  Jary  was  known  to  the  common  law  and  practice  ia  Engbmd,  and  not  changed 
by  the  statutea  of  Loaiaiana.  Vide  Tomlia's  Law  Dictionary,  CUrk.  Crown  Clrcoita 
CoiiipAoion,  (appendix- )  Sec.  97G,  R.  S.;  8  R.  545;  33  A.  408;  31  A.  369,  487,  653;  29  A. 
601,  718:  10^.195;  30  A.  846;  32  A.  1031. 

The  doctrine  iti  secrecy  of  proceeding*  before  grand  Jnry,  as  laid  down  In  Stturkie  on  Evidence, 
pa^^ee  173.  ira.  Edition  1679,  is  not  entertained  by  the  oonrts  and  eminent  Judges.  Lord 
Kenj'on  differed  from  Lord  Ellenborotigh.    Vide  State  vs.  Bronghton,  7  Ired.  96. 

In  this  case  the  court  decided  that  a  grand  Juror  may  be  compelled  to  testify  as  to  what  was 
given  in  e^-ldence  befoie  the  grand  Jury  by  a  witness.  In  Little  vs.  Com.,  35  Gratt.  931, 
Court  held  that  the  defense  could  prove,  by  a  witneu  preaent,  thai  a  witness  for  the  prose- 
ontion  testified  differently  before  the  grand  Jury.  Watennan's  Crim.  Digest,  page  135, 
Nos.  88,  89;  16  Conn,  page  457;  53  N.  H.  484;  4  Gray,  585;  Waterman's  Ciim.  Digest, 
page  348,  Kos.  36,  38,  29,  31 ;  32  N.  Y.  465;  Waterman's  Crim.  Digest,  pages  352  and  353, 
Nos.  354-359,  360-^1. 
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Th.fi  rnle  that  proceeiUiigs  before  the  grand  jary  ahall  be  secret  will  not  protect  witanm 

(who  testify  and  commit  perjury.)  ft-om  prosecution.   People  ts.  Youug.  31  Cal  3€3. 

Waterman'ti  Crim.  Digest,  page  652,  Nos.  69,  70,  71. 
The  mere  fact  that  a  stranger  was  present  in  the  grand  Jnry  room  when  the  indtctsieot  vts 

fonLd,  would  not  render  it  void,  ^f  he  did  not  participate  in  the  prooccdings.    State  r«. 

CloQgh,  49  Maine,  573. 
The  question  of  secrecy  is  fully  discussed  in  Bishop's  Criminal  Proce<lure,  Vol.  1,  Xo.  551,  and 

notes  I,  2,  3,  and  Nos  857  and  85d  and  notes,  and  859. 
The  reasons  for  secrecy  are  removed  after  finding  the  bill,  and  trial  and  oonTictlon  thervon. 

Secrecy  of  the  grand  Jury  is  for  the  pubUc  good,  so  the  defendant  oould  not  mofn. 

Bishop's  Crimin.a  Procedure,  Yol.  1,  £<L  of  1872,  No.  859 
There  is  a  distinction  between  deliberating  upon,  or  deciding  a  question  of  finding  a  Ull  aid 

examining  tcitnesaes,  or  heating  and  taking  memorandum  of  evidence.    See  ooteH,  Su. 

873,  Bishop's  Ctim.  Procedure. 
There  can  be  no  error  where  there  is  no  injnry  to  the  accused,  and  it  is  bo^reasoBaUe  \» 

require  him,  when  he  obj«  cts  to  the  finding,  to  show  that  the  grand  jury  who  found  tbr 

indictment  on  which  he  was  convicted  was  an  illegnl  body.    14  A.  468. 
Presumption  of  law  is  that  the  grand  jury  acted  propeily  in  finding  the  bill.    14  A.  468. 

Edmond  Maurin,  for  Defendant  and  Appellant : 

1 .  A  clerk  to  the  grand  jury  is  an  officer  unknown  to  the  laws  of  LonisiAna. 

2.  The  appointment  by  the  Judge  of  a  citixen,  who  is  not  a  member  of  the  grand  jorr.  &» 
clerk  of  that  body,  is  unauthorized  by  law,  and  a  grand  jury  ao  constituted  is  not  a  Icgsl 
grand  jur}*. 

3.  Sixteen  jurors  shall  constitute  the  grand  Jnry.  Sec.  2136,  R.  Stat. ;  Yoorhies  Crim.  Jamp. 
page  438. 

4.  What  paaaed  before  the  graad  Jnry  cannot  be  inquired  into. 

5.  The  proeeedinga  of  the  grand  jury  must  be  secret.    8  R.  6ldt  14  A.  461. 

6.  The  judgment  of  the  court  must  state  the  reasons  and  the  law  upon  which  it  is 


The  opinion  of  the  Conrt  was  delivered  by 

Todd,  J.  The  defendant  was  indicted  for  murder,  and  upon  convic- 
tion was  sentenced  to  a  life  imprisonment  in  the  penitentiary,  in  con- 
formity to  the  verdict,  and  from  this  sentivnce  has  appealed. 

The  only  question  presented  \>y  the  appeal  is  a»  to  the  correctnes;^ 
of  the  ruling  of  the  lower  court  on  the  motion  in  arrest  of  judgment. 

This  motion  was  to  the  effect  that  the  record  showed  that  the  Judge 
had  appointed  a  clei'k  to  the  grand  jwry^  for  the  purpose  of  assistjji^^ 
them  in  their  labors,  and  it  was  charged  that  such  appointment  vai^ 
unauthorized  by  law,  and  constituted  an  irregularity  so  grave,  and  a 
defect  of  substance  so  radical,  as  to  vitiate  and  st^imp  with  illegality 
the  proceedings  of  that  body. 

The  motion  was  overruled,  and  we  think  improperly. 

The  entry  on  the  minutes  relating  t«  this  x>oint,  is  as  follows: 

**  And  the  said  grand  jury  being  so  duly  impanelled  and  sworu,  a* 
aforesaid,  were  thereupon  duly  charged  by  the  Court,  and  retinal  to 
enter  upon  their  deliberations.  The  Court  appointed  R.  Prosper  Landry 
to  act  as  clerk  for  the  grand  jury,  at  the  request  of  the  District 
Attorney.'^ 


J 
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It  WR8  by  this  grand  jury  that  tlie  indictment  was  found,  under  which 
the  defendant  was  tried  and  convicted. 

Section  2i:%,  Revised  Statutes,  relating  to  the  fornintiou  and  organ- 
ization of  grand  jnries,  provides  that,  ^^  tlte  first  fifteen  jurors  who 
Hliall  answer  to  their  names,  sliall,  with  said  foreman,  cansiitute  the 
ffrandjnryJ^ 

Tills  grand  jury,  thus  composed  of  persons  not  exceeding  sixteen, 
are  sworn  and  charged  by  tlie  Judge  ;  and  tlie  oath  and  charge  are  to 
insure  dili«jrent  inquiry,  entire  fidelity,  thorough  deliberation,  impar- 
tiality in  their  findings,  and  absolute  secrecy  in  their  proceedings  and  in 
the  results  of  tlieir  labors* 

Their  duties  are  of  a  grave  and  delicate  character  and  of  the  highest 
importance  to  society;  and  the  grand  jury  is  selected  under  the  law, 
framed  with  a  vieM'  to  secure,  in  their  selection,  the  discharge  of  those 
duties  involving  such  grave  responsibilities. 

These  duties,  however,  are  to  be  "discharged  by  this  body  of  sixteen 
men,  thii«  gi*and  jury,  alone. 

A  person  could  not  be  appointed  to  act  as  clerk  to  the  grand  jury, 
eicept  to  do  something  or  perform  some  service  that  should  be  done  or 
peifomied  by  some  member  or  members  of  that  body,  and  which 
WloDged  to  their  exclusive  functions,  and  were  a  pait  of  the  duties 
tliat  the  law  imposed  on  them,  and  required  to  be  discharged  by  them 
alone. 

A  clerk  to  the  grand  jury,  possessed  of  the  superior  intelligence 
and  fitness  requisite  for  the  performance  of  those  acts  and  the  rendering 
of  those  services  and  assistance,  for  which  his  appointment  was  made, 
it  must  be  presumed,  could  exert  a  marked  influence  in  the  work  and 
proceedings  of  that  body,  even  where  there  might  be  no  intentional 
effort  on  his  part  to  shape  or  control  their  proceedings.  But  if  he  chose 
to  avail  himself  of  the  opportunity  affoixled  him,  and  exert  the  infiu-' 
ence  that  his  position,  and  perhaps  superior  advantages  and  acquire- 
ments would  give  him,  we  may  readily  see  what  an  important  factor 
he  would  become  in  the  labors  and  findings  of  that  body.  Unresti'ained 
by  the  sanction  of  the  oath  that  each  grand  juror  has  taken,  it  is  not  to 
lie  supposed  that  he  would  possess  that  becoming  sense  of  responsi- 
hility  that  would  always  afford  a  proper  guide  to  his  condnct  and  turn 
his  influence  in  the  right  direction.  Again,  the  clerk's  attendance  on 
the  grand  jury,  and  participation  in  their  labors — virtually  as  one  of 
themselves — with  an  opportunity  to  pry  into  their  most  secret  proceed- 
ings, must  greatly  lessen  the  chances  of  secrecy,  which  the  law  strives 
to  secure,  and  without  which  their  work  would  be  vain.  It  is  idle  to 
argae  that  such  consequences  could  not,  or  did  not  result  in  this  parti- 
colar  iustuiee,  and  that  there  is  testimony  to  show  that  the  clerk  was 
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not  present  at  tlie  secret  deliberations  of  the  jury.  It  is  saificient  reply 
to  this  to  say  that  snch  results  might  follow,  and  that  there  is  no  law  to 
authorize  the  appointment  in  question.  That  the  law,  as  it  exists, 
imposes  upon  the  grand  jury  and  the  members-thereof,  the  performance 
of  every  act  connected  with,  or  growing  out  of,  the  discharge  of  their 
functions  and  sworn  duties.  That  this  law,  and  every  law  of  this 
nature,  prescribes  general  rules,  and  aims  to  secure  by  its  terms  and 
provisions,  certain  results,  and  it  is  not  enough  to  say  tliat  an  act  or 
proceeding,  about  which  the  law  is  silent,  or  does  not  expressly  pro- 
hibit, is  not  calculated,  in  a  special  cnse,  to  interfere  with  or  affect  the 
general  object  or  the  purpose  of  its  enactment.  Affirmative  legal  andior- 
ity,  in  such  cases,  must  be  shown  for  the  act  done. 

It  is  a  question  of  great  delicacy  and  of  some  embarrassment,  how  fiir 
even  a  District  Attorney,  or  other  sworn  prosecuting  officer  for  the  State, 
can  co-oi)erate  with,  or  assist  by  his  advice  or  otherwise,  a  grand  jury, 
whilst  engaged  in  their  deliberations  or  other  duties.  With  regard  to 
a  clerk,  though  it  has  been  held  that  the  grand  jury  can  appoint  one 
from  its  own  members,  yet  we  find  no  instance  under  our  system  of 
criminal  procedure,  where  a  grand  jury  has  ever  been  provided  with 
such  an  assistant  outside  of  their  own  body,  and  know  of  no  law  to 
warrant  it.  And  in  view  of  the  manifest  abuses  to  which  the  exercise 
of  such  authority  on  the  part  of  a  Judge  might  lead,  in  appmn ting  such 
assistant,  abuses  which  by  reasonable  inference,  might  seriously 
impair,  if  they  did  not  destroy  the  very  mode  of  prosecution  under  the 
grand  jury  system,  by  robbing  it  of  its  efficiency,  it  would  require  very 
strong  authority  to  induce  our  sanction  to  that  which  we  regard  as  a 
glaring  innovation  in  our  criminal  practice. 

We  have  been  pointed  to  the  fact  by  the  District  Attorney,  that  the 
ancient  common  law  of  England  authorized  the  ^^  Clerk  of  Assixef ,"  or 
''  Clerk  of  the  Peace,^'  to  act  as  clerk  to  the  grand  jury,  and  it  is  urged 
that  we  adopted  this  feature  of  criminal  practice  of  the  ancient  law  by 
the  Act  of  1805.  While  we  do  not  concede  the  fact  suggested,  even 
were  it  so,  it  is  quite  a  different  thing  in  a  sworn  officer  of  the  law, 
legally  charged  with  such  duty,  rendering  such  services  to  a  grand  jury, 
to  similar  services  being  discharged,  not  by  an  officer  of  the  law^  but 
by  one  wholly  irresponsible,  unsworn,  and  who  derives  his  sole 
authority  from  a  judicial  appointment,  made  without  warrant  of  any 
law  on  our  Statute  books. 

The  testimony  of  tJie  witnesses,  offered  on  the  trial  of  this  motion, 
was  inadmissible.  It  related  to  the  proceedings  of  the  grand  jury, 
testified  to  by  one  of  its  members.  £v«n  if  the  proceedings  of  a  grand 
jury  could;  in  any  case,  be  invalidated  or  strengthened  by  such  oral 
testimony,  which  we  are  not  called  on  to  decide,  a  motion  in  arrest 
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of  judgment,  must  depend  on  and  be  tried  by  the  record  itself.  Under 
a  settled  jurisprudence  on  the  subject,  it  has  become  almost  im possible 
to  reach  or  inquire  into  irregularities  or  disorders  attending  the  pro- 
ceedings of  that  body,  not  a  matter  of  record,  with  such  secrecy  and 
sanctity  does  the  law  clothe  these  proceedings.  So  much  tlie  greater 
uecessity  for  courts  to  refuse  their  sanction  to  any  measure  or  proceed- 
ing bearing  on  the  composition  of  a  grand  jury,  or  calculated  to  affect 
the  workings  of  such  body,  unless  the  same  is  expressly  authorized  by 
law. 

The  iiTegularity  complained  of  was  of  that  character  that  could  bt^ 
taken  advantage  of  by  motion  in  arrest  of  judgment.  "  Arrests  of 
judgment  arise  from  intrinsic  causes  appearing  on  the  face  of  the 
record.'^    Blackstone. 

Bishop  says  :  *^  It  is  plain  that  there  is  a  class  of  cases  in  which,  if 
objection  to  the  grand  jury  appear  of  record,  it  can  be  taken  advantage 
of  after  verdict,  or  on  motion  in  arrest  of  judgment.  An  illustnltion 
of  this  proposition  occurs,  where  by  the  record,  the  grand  jury  appears 
affinnatively  not  to  have  been  a  legal  body."  Bishop  Crim.  Proc.  v.  I, 
p.  540, 

The  motion  does  not,  in  this  instance,  rehite  to  mere  irregularities  in 
the  drawing  of  the  jury,  or  to  the  disqualification  of  one  or  more  of  its 
members,  which,  it  is  insisted,  must  be  otherwise  objected  to,  but  to  a 
gross  irregularity  of  substance,  patent  on  the  face  of  the  record,  and  of 
60  serious  a  nature  as  to  affect  the  very  composition  of  the  grand  jury, 
and  to  vitiate  its  proceedings. 

It  is,  therefore,  ordered  acljudged  and  decreed,  that  the  judgment 
and  sentence  appealed  from  be  annulled,  avoided  and  reversed  ;  tliat 
the  indictment  in  question,  and  all  proceedings  thereunder,  be  quashed, 
and  that  the  defendant  be  held  in  custody  to  await  tlie  action  of 
another  gnind  jury,  and  until  discharged  in  due  course  of  law. 

Levy,  J.,  absent. 


No.  8:324. 

State  ex  rel.  S.  R.  Stewart  vs.  Police  Jury  of  the  Parish  op 

Jefferson.  Left  Bank,  et  al. 

Belator's  right  to  a  tax  to  satury  his  Jadj^ment  against  the  Pariah  ia  to  be  determined  by  the 

law  in  force  at  the  date  of  hU»  contract. 
The  limit  of  taxation,  fixed  by  law.  at  the  date  of  hia  contract,  and  the  conntitntioiutl  cnlnvgo- 

ment  of  the  limit  to  ten  mills,  had  been  ethansted  by  the  parochial  authoritieH  at  the  diite 

of  the  mandanms.     A  mandamus  to  compel  the  I'tdice  Jury  to  levy  a  tax  to  satisfy 

Relator's  jadgment  was  therefore  improperly  granted. 

APPEAL  from  the  Twenty-sixth  Judicial  District  Court,  Parish  of 
Jeiferson.    Hahn,  J. 

65 
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Ckas.  Louque,  for  Relator  and  Appellee. 

.Tr.  Mithoff,  Chas,  F,  Claiborne,  for  Defendants  and  Appellants. 


Tlie  opinion  of  the  Court  was  delivered  by 

Levy,  J.  Plaintiff,  as  trausfeiTee  and  owner  of  a  judgment  of  f  1,188, 
bearing  five  per  cent,  per  annum  from  November  18th,  187H,  against  the 
Police  Jury  of  the  Parish  of  Jefferson,  Left  Bnnk,  obtained  a  judgment 
in  the  District  Court  of  said  Pariah,  perpetuating  a  mandamus, ordering 
the  said  Police  Jury  to  lev^'  a  tax  of  three  mills  on  the  dollar  of  all 
assessed  property  within  the  said  Parish,  Left  Bank,  to  pay  the  judg- 
ment, interest  and  costs,  and  further  ordering  the  sheriff  and  ex-o38cio 
tax  collector,  to  collect  said  tax  immediately,  and  to  pay  the  proceeds 
to  Relator,  as  soon  as  collected,  in  satisfaction,  2^^o  tanto,  of  the  said 
judgment. 

From  the  judgment  in  the  mandamus  suit,  the  defendants  have  taken 
this  appeal. 

In  his  petition,  plaintiff  alleged  that  said  judgment  was  rendered  to 
enforce  contracts  made  in  1875  and  1876,  when  the  rate  of  taxation  was 
limited  to  14^  mills:  that  during  said  years  the  rate  of  taxation  was, 
for  Parish  purposes,  as  follows :  For  1875,  10  mills,  and  for  1876,  14i 
mills,  and  that  at  the  time  when  the  contract,  on  which  the  judgment  is 
based,  was  made,  the  law  provided,  that,  in  the  judgment,  the  Judge 
should  order  the  levy  of  a  tax  of  sufficient  amount  to  pay  the  said 
judgments,  and  Relator  has  a  vested  right  in  the  levy  of  said  tax, 
which  could  not  be  divested  by  subsequent  legislation ;  wherefore,  he 
prayed  for  the  mandamus.  In  the  alternative,  he  pra^^ed  that  the  Police 
Jury  be  ordered  to  budget  the  amount  of  the  judgment  on  their  next 
budgjt  and  proceed  to  levy  a  tax  sufficient  to  pay  the  same,  of  three 
mills  on  the  dollar,  notwithstanding  the  constitutional  limitation  of 
taxation. 

The  record  contains  conclusive  evidence  that  the  original  judgment 
was  based  on  a  contract  entered  into  between  the  plaiutilf  therein  and 
the  defendant  Police  Jury.  The  judgment  was  rendered  contradicto- 
rily with  the  Police  Jury,  and  is,  therefore,  by  lapse  of  time,  within 
which  an  appeal  or  action  of  nullity  might  be  had,  res  adjudicata,  and 
cannot  be  inquired  into  by  us  in  this  action.  When  the  judgment  was 
obtained,  the  Act  of  1869,  embodied  in  the  Revised  Statutes,  was  in 
force,  which  gave  to  the  judginent  debtor  the  right  to  have  the  assess- 
ment and  collection  of  a  special  tax  to  pay  the  judgment,  and  as  this 
Act  was  subsequently  repealed,  and  prior  to  the  institution  of  these 
mandamus  proceedings,  defendant  contends  that  as  the  order  for  such 
assessment  and  collection  of  the  special  tax  was  not  made  prior  to  the 
repeal,  the  mandamus  to  enforce  the  same  will  not  lie^  and  that  the 
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silence  of  tlie  judgment  as  to  the  order  mast  be  construed  as  a  denial 
of  the  tax,  and  a  bar  to  subsequent  proceedings  to  claim  one.  On  tbis 
point  this  Court  held,  in  32  A.  887 : 

'*  We  do  not  consider  that  the  insertion  in  the  judgment,  timt  a  tax 
shall  be  assessed  and  applied  to  the  payment  of  this  judgment,  adds 
any  force  to  the  claim  of  the  Relator  for  a  mafuUimus.  The  law,  in 
existence  at  the  time  it  was  rendered,  directing  such  an  insertion, 
forms  as  much  part  of  the  judgment,  without  being  so  embodied,  as  the 
formal  incorporation  of  its  provision  does.  The  Relator  has  acquired 
no  right  by  the  insertion  which  he  would  not  have  had  otherwise.^' 

It  is  then  clear  to  our  mind,  that  Relator  has  the  right  to  enforce  the 
payment  of  his  judgment,  by  the  levy  and  collection  of  a  tax  in  accor- 
dance with  the  law,  and  to  the  extent  of  the  taxation  in  force  at  the 
time  his  contract  was  entered  into,  and  which,  as  above  stated,  formed 
a  part  of  the  contract.  This  principle  is  so  tirmly  established  and  so 
frequently  decided,  that  it  is  now  regarded  as  the  fixed  jurisprudence 
of  the  State  as  well  as  the  Federal  Courts,  and  needs  no  elaboration  or 
citation  of  authorities,  forming,  as  it  does,  an  axiomatic,  legal  and 
constitutional  truth. 

The  limit  of  taxation  fixed  by  the  law  at  the  time  the  contract  was 
entered  into,  is  the  measure  of  Relator^s  remedy  at  this  time.  That 
limit  has  not  been  reached,  nor  w^ill  the  tax  herein  directed  to  be  levied 
be  exceeded  thereby,  and  we,  therefore,  cannot  disturb  the  judgment 
of  the  lower  court. 

The  judgment  appealed  from  is,  therefore,  affirmed ;  defendants  to 
pay  the  costs  of  both  Courts. 


Dissenting  Opinion. 

Bermudez,  C,  J.  The  rate  of  Parish  taxation  for  the  years  1875  and 
1876,  and  anterior  to  1871,  was  ten  or  fourteen  and  a  half  mills,  and  the 
marimum  of  taxation  powers  had  been  reached  by  the  parochial 
authorities  during  those  years. 

Under  the  laws  in  existence  and  under  the  authority  in  Lafitte  vs. 
Morgans,  29  A.  1,  and  in  Shannon  vs.  Lane,  3^^  A.  490,  the  rate  of 
parish  taxation  in  this  State,  from  the  years  1871  to  1876,  was  four 
mills. 

During  the  years  of  Relator's  alleged  contract,  1875  and  1876,  there 
was  actually  levied  a  tax  of  ten  and  fourteen  and  a  half  mills,  resix'c- 
tively,  thus  far  exceeding  the  limit  of  taxation,  as  restricted  by  law. 

The  Relator  is  not  entitled  to  a  tax  in  excess  of  that  limited  bv  the 
law,  in  existence  at  the  time  of  his  averred  contract. 

The  mandiimus  should,  therefore,  be  refused. 

Pocu£,  J.,  dissenting:     I  concur  in  the  opinion  of  the  Chief  Justice. 


^ 
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On  Ai'I'licatiox  fok  Reiiearixo. 

Fexxkk,  J.  The  contract,  on  which  Relator's  judgment  is  founded, 
IK  dated  I)ecenil>er  11th,  1874. 

Hi.s  ri^litA  are  reguhited  by  the  law  in  force  at  the  date  of  his 
contract. 

Tlie  qnoAtion  for  solution  is,  what  was  the  law  in  force  on  December 
11th,  1874,  as  affecting  the  power  of  parishes  to  levy  taxes,  and  the 
rijirhts  of  creditors  to  exact  the  levy  thereof,  for  the  purpose  of  paying 
their  claims  t 

The  Act  of  1869,  authorizing  the  Judge,  whenever  he  rendered  a 
judgment  against  a  pariah,  to  order  a  levy  of  taxes  sufficient  for  its 
payment,  hud  not,  it  is  true,  Xn^en  cjrpreM/y  repealed. 

But  in  1872,  nearly  thi-oe  years  prior  to  the  date  of  Relator's  contract, 
the  legiHluture  had  enacted  the  following  : 

"  Nor  shall  the  Police  Jury  of  any  parish  levy  a  tax  for  any  parish 
pur[K>seR,  crcrpt  to  pay  indebtedness  incurred  prior  to  the  passage  of  thin 
Artf  during  any  3'ear,  which  shall  exceed  one  hundred  per  centtim  of 
the  State  tax  for  that  year,  unless  such  excess  shall  be  first  sanctioned 
by  a  vote  of  the  minority  of  the  voters,  etc."    Acts  of  1872,  p.  56. 

The  exception  speciflc^illy  stated,  with  reference  to  "  indebtedness 
incurred  prior  to  the  passage  of  this  Act,"  can  leave  no  possible  doubt 
of  tlie  legislative  intention  to  apply  the  limitation,  fixed  therein,  to  all 
indebtedness,  of  whatever  nature,  incurred  after  the  passage  of  the 
Act,  and  to  restrict  within  the  same  limit,  the  operation  of  the  Act  of 
1809.  To  hold  otherwise  would  be  to  defeat,  and  to  render  of  non- 
effect,  the  manifest  purpose  of  the  law. 

In  other  words,  the  latter  Act  repealed  by  implication  the  Act  of 
1869,  in  so  far  as  it  authorized  Judges  to  require  the  levy  of  a  tax 
exceeding  the  limit  therein  fixed,  in  satisfaction  of  judgmenta  rendered 
for  indebtedness  incurred  after  its  passage. 

The  next  question  is :  What  was  the  limit  of  taxation  established  by 
the  Act  of  1872? 

Tliis  4|uestion  was  detenniued*  by  our  predecessors,  who  held  that 
the  Act  of  1872  limited  the  power  of  parochial  taxation  to  four  mills  on 
the  dollar.    Lafitte  vs.  Morgans,  29  A.  1. 

AVe  have  already  had  occasion  to  express  our  approval  of  tliat 
decision.    Shannon  vs.  Lane,  33  A.  490. 

The  limit  of  taxation  thus  fixed  by  law  at  the  date  of  Relator's 
contract,  and  the  enlargement  of  that  limit  to  ten  mills,  authorized  by 
the  Constitution  of  1879,  had  both  been  exhausted  by  the  parochial 
authorities  at  the  date  of  the  mandamus  herein  applied  for,  and  it  is, 
therefore,  impossible  to  grant  the  relief  demanded  by  Relator  in  the 
present  case. 
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The  principles  announced  in  the  original  opinion  herein  are  correct, 
but  the  error  consists  in  the  assumption  that  the  limit  of  taxation,  at 
tlie  date  of  Kelator^s  contract,  was  14i  mills,  instead  of  4  mills. 

It  is,  therefore,  ordered,  that  our  former  decree  herein  be  annulled 
aud  set  aside;  and  it  is  now  ordered,  adjudged  and  decreed,  that  the 
judgment  appealed  from  be  annulled,  avoided  and  reversed,  and  that 
Relator's  demand  be  rejected,  at  his  proper  cost  in  both  Courts. 

The  Chief  Justice,  and  Poche,  J.,  concur  in  this  opinion  and  decree, 
without  reference  to  principles  embodied  in  the  previous  opinion  of  the 
Court. 

Levy,  J.,  absent. 


No.  8547. 
J.  P.  Broadwell  vs.  S.  p.  Raines,  Sheriff,  et  als. 

'Where  a  contract  states  that  A  has  bargained,  sold  and  delivered  to  B  a  certain  plantation, 
deseribing  it,  together  with  everything  on  the  place,  *'  the  titles  to  said  property  (real  and 
peraonal)  to  be  made  at  their  convenience,  as  per  their  private  ajfreement,'*  the  contract 
ia  not  a  sale  bat  a  mere  agreement  to  sell. 

In  defaolt  of  compUaoce,  on  the  part  of  the  contingent  purchaser,  with  the  conditions  imposed 
by  private  agTt*ement  upon  hlni,  he  acquires  no  title,  and  nothing  immovable  bj  destina* 
tion  can  be  seized  as  the  property  of  the  conditional  purchaser  by  his  creditors. 

APPEAL   from  the  Eleventh    Judicial   District   Court,  Parish   of 
^Natchitoches.    FiersoUf  J. 
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Watkins  &  8carbor<Mt{ih,  for  Plaintiff  and  Appellant. 
WHliam  H,  Ja<;Jc,  for  Defendants  and  Appellees: 

When  all  the  matters  set  np  have  been  passed  upon  in  another  suit,  they  form  the  basis  of  an 

estoppel.    28  A.  635. 
A  party  is  estopped  fVom  contradicting  in  a  aubaequent  action  what  he  haa  Judicially  admitted 

to  be  tnie  in  a  previous  action  between  the  same  parties,  (33  A.  764)  a  fortiori  when  in  the 

tlrst  case  he  has  sworn  to  a  given  state  of  faets. 
A  debtor  who  points  out  property  is  estopped  f^om  ol\ieGting  to  the  sheriff's  action.  13  A.  461. 
Plaintiff  in  attachment  is  estopped  from  afterwards  setting  up  that  the  property  attached  did 

not  belong  to  defendant.    3d  A.  60. 
In  order  to  annul  a  Judgment  a  direct  action  of  nullity  muet  be  instituted,  etc.    15  A.  979,  373. 
If  a  person  be  possessed  in  good  faith  and  Just  title  as  owner  of  a  movable  thing  dnring  three 

Huccessive  years  without  interruption,  he  shall  acquire  the  ownership  of  it  by  prescription 

unless  the  thing  was  stolen  or  lost.    C.  C.  3506 ;  4  N.  S.  388 ;  11  R.  16 ;  13  R.  536 ;  3  A.  996 ; 

16  A.  375;  30  A;  336 ;  33  A.  586. 
.When  one  of  two  innocent  persons  must  suffer  a  loss  through  the  misconduct  of  another,  the 

loss  ought  rather  to  f.iU  npo^im  who  pat  it  in  the  power  of  i.he  third  party  to  inflict  the 

ii^nry.    97  An.  46 ;  Ibid,  593. 
Whan  the  testimony  of  two  witnesses  is  contradictory,  the  one  swearing  affirmatively  and 

giving  A  detail  of  circnmstances  will  preponderate.    36  An.  678 ;  13  An.  139;  3  An.  1007* 
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Plaintiff  should  make  hit)  cane  certain,  to  make  it  probable  ia  not  enough.    22  An.  378 ;  19  As. 

121 ;  15  An.  868. 
The  failure  of  plaintiff  to  prove  the  facts  easential  to  recover,  is  not  cared  by  the  evideoer  itf 

the  defendant,  leaving  the  fact  doabtfuL    17  An.  9M. 


The  opinion  of  the  €ourt  was  delivered  by 

Poch£,  J.  A  statement  of  the  main  facts  underlying  this  compli- 
cated litigation,  will  facilitate  a  proper  understanding  of  the  issuet^ 
presented  in  the  pleadings. 

In  January,  1873,  plaintiff.  Broad  well,  placed  L.  N.  Lane  in  pos^M- 
sion  of  a  plantation  which  he  owned  in  the  Parish  of  Natchitoches, 
under  the  following  agreement  or  stipulation  : 

t  "  Natchitoches  Parish, 

"  Fri  Aux  Clercj  January  1, 1873. 

''I  have  this  day  bargained,  sold  and  delivered  to  Lafayette  X.  Laue, 
the  plantation  lately  occupied  bj'  Thomas  Hunter,  and  better  known 
as  the  Pre  Aux  Clerc  place,  with  twelve  mules,  two  wagons,  sneh 
farming  utensils  as  nuiy  he  on  the  place,  com  in  crib,  etc. 

''  TitUa  to  said  property  (real  and  personal)  to  be  made  at  our  coHt«»- 
ience,  as  per  our  private  agreement. 

(Signed)  J.  P.  Broadwell.^ 

The  private  agreement  referred  to  in.  the  instrument,  waA  that 
Broad  well  should  facilitato  Lane  in  the  cultivation  of  the  plantation,  bj 
making  the  necessary  advances,  in  consideration  of  which,  the  cn)p« 
of  cotton  were  to  be  disposed  of  under  BroadwelFs  control,  the  pro- 
ceeds to  be  applied,  first,  to  the  reimbursement  of  his  advances,  aii4 
next,  towards  the  payment  of  the  purchase  price;  that  after  thw 
pa^'ing  $4,000  to  $5,000,  in  a  reasonable  time,  and  assuming  the  paymeDt 
of  the  balance  of  the  purchase  piice,  which  was  $20,000,  Lane  was  to 
receive  complete  titles  to  the  property  described  in  the  instrument. 

Under  this  agreement.  Lane  took  possession  of,  and  cultivated  tiM 
plantation  for  seven  years,  during  wliich  he  paid  nothing  on  the  pur- 
chase price,  and  at  the  end  of  which  he  was  heavily  involved  in  debt  to 
Broad  well  and  to  numerous  other  creditors. 

In  February,  1830,  eleven  of  his  creditoi*s  brouglit  suits  againat  bim, 
and  in  each  suit  attacliments  were  issued,  resulting  in  the  seizure  <if 
some  ten  mules,  some  horses,  and  other  movable  property  situated  «a 
•the  plantation  occupied  by  Lane. 

Broad  well  intervened  in  each  of  those  suit-s,  for  the  purpose  td 
defeating  the  attachments;  in  some  suit«  he  claimed  the  propt^ 
attached  as  his,  and  in  others  he  merely  alleged  fraud  and  cullusioi 
between  Lane  and  the  attaching  creditors. 

•    In  several  cases  his  intervention  was  dismissed  on  exception,  in  tl 
remainder  he  withdrew  his  intervention  on  his  own  motion. 
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A  short  time  after  the  institution  of  these  suits,  Broadwell  brought 
two  separate  suits  against  Lane. 

The  first  was  for  the  purpose  of  obtaining  possession  of  his  planta- 
tion, and  movable  property  thereto  attu4;hed,  on  the  ground  of  Lane^s 
failure  to  execute  his  part  of  the  contract  stated  herein  above  ;  in  that 
suit  the  property  attached  by  the  creditors  was  sequestered. 

The  other  suit  was  for  a  debt  due  him  by  Lane,  and  under  it  were 
attached  11  mules,  500  bushels  corn,  and  other  movable  property 
distinct  from  the  property  sequestered  in  his  first  suit. 

Subsequently,  he  dismissed  his  first  suit,  and  prosecuted  the  second 
to  judgment,  but  released  the  eleven  mules  from  his  attachment. 

In  the  meantime,  the  eleven  creditors^  suits  ripened  into  judgments, 
recognizing  their  attachments.  In  execution  of  their  judgments,  the 
movable  property  previousl}^  attached  was  seized  and  oflfered  for  sale, 
whereupon,  Broadwell  filed  the  present  suit,  for  the  purpose  of  assert- 
ing his  ownership  of  the  property  seized,  and  of  enjoining  the  sale 
thereof  as  the  property  of  Lane. 

Defendants  excepted  in  substance : 

1.  That  Broadwell  was  estopped  from  urging  his  ownership  to  the 
property  under  seizure,  by  his  judicial  admission  or  averments  in  his 
attachment  suit,  under  which  he  had  attached  this  identical  property  as 
belonging  to  Lane. 

2.  That  as  to  Broadwell,  the  various  judgments  rendered  in  favor  of 
I^ane's  creditors,  and  sustaining  their  attachment  of  this  property,  had 
the  force  of  the  thing  at^udged,  and  were  binding  on  him,  by  reason  of 
his  intervention  in  said  suits. 

The  exceptions  having  been  referred  to  the  merits,  they  defended 
under  the  general  denial,  coupled  with  the  special  averments  that  Lane 
was  the  owner  of  the  property  under  seizure,  and  on  trial,  judgment 
was  rendered  in  their  favor. 

As  we  are  not  informed  by  the  District  Judge  on  what  grounds  he 
rested  his  judgment,  we  are  left  in  the  dark  as  to  what  disposition  he 
made  of  defendant's  exceptions,  and  are  left  without  the  means  of  even 
conjecturing  which  of  the  multifarious  defenses  prevailed  in  the 
opinion  of  the  Court.    Hence,  we  shall  proceed  to  review  them  all. 

L  The  first  ground  of  exception  urged  by  the  defendants  is  easily 
disposed  of,  by  referring  to  the  record,  which  shows  that  the  items  of 
property  attached  by  Broadwell,  in  his  second  suit,  are  totally  dififerent 
and  distinct  from  those  involved  in  the  present  controversy ;  which 
were  sequestered  in  his  first  suit,  in  which  he  described  and  claimed 
them  as  his  property.  Hence,  his  pleas  are  peifectly  consistent,  and  no 
averment  or  statement,  in  either  of  his  two  suits  against  Lane,  can,  in 
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the  slightest  degree,  militate  against  the  rights  which   he  seeks  to 
eDforce  in  this  suit. 

2.  As  no  one  of  his  interventions  in  the  creditors^  attachment  siiiu 
uras  ever  tried  on  the  merits,  but  as  they  were  all  disposed  of  either  on 
exception,  or  on  his  own  motion  of  dismissal,  the  issues  presented 
therein  cannot  be  said  to  have  been  finally  adjudicated,  and  hence,  the 
Judgment  rendered  in  favor  of  each  creditor  cannot  be  held  to  be  rr^ 
judicata  as  to  Broadwell. 

We,  therefore,  now  reach  the  question  of  the  ownership  of  the 
property  under  seizure. 

The  evidence  shows  that  the  items  of  property  claimed  by  him, 
were  placed  by  him  as  appurtenances  attached  to  the  plantation  which 
he  placed  in  the  possession  of  Lane  in  1873,  and  he^ce  it  is  clear  that 
the  ownership  of  these  things  must  follow  the  ownership  of  tiie  immov- 
able or  plantation  to  which  they  were  attached  ;  and  in  this  connection 
we  note  that  the  seizure  of  the  better  part  of  that  property,  workinjj 
animals  and  implements  of  husbandry,  separately  from  the  land  to 
which  they  were  attached,  was  tolerated  in  the  teeth  of  a  positive 
prohibitory  law.     C.  P.  645. 

This  brings  us  to  the  consideration  of  the  nature  of  the  coutnu-r 
under  which  Lane  obtained  possession  of  the  plantation  in  January. 
1873. 

The  mere  reading  of  the  instrument,  which  we  have  transcribeil  in 
the  first  part  of  this  opinion,  is  conclusive  on  our  minds,  that  this  wa« 
not  a  sale,  but  a  mere  conditional  promise  to  sell. 

The  first  part  of  the  agreement  seems  to  convey  the  idea  of  a  sale, 
but  the  reference  to  the  titles,  which  are  to  be  made  at  a  future  time, 
shows  clearly  that  the  contract  was  not  translative  of  property,  and  did 
not  operate  a  mutation  of  title. 

This  conclusion  is  fortified  and  crystallized  into  certainty  by  the 
uncontradicted  testimony  of  Broadwell,  explaining  the  intent  of  the 
parties  under  the  private  agreement  referred  to  in  the  instrument,  and 
quoted  in  our  statement  of  facts. 

Throughout  the  record,  it  ap{>ears  that  such  was  the  inteiiiretation 
given  to  the  contract  by  the  two  contracting  parties  themselves,  and 
such  was  the  evident  understanding  of  the  defendants  themselves,  as 
evidenced  by  their  failure  to  seize  the  plantation  itaelf  as  the  projjer'y 
of  their  more  than  insolvent  debtor. 

We,  therefore,  construe  the  contract  between  Broadwell  and  Lane, 
as  a  promise  to  sell  the  plantation  and  appurtenances,  under  certain 
conditions  which  were  never  fulfilled  by  Lane,  by  reason  whei-eof,  the 
sale  was  never  perfected,  and  the  property,  which  was  the  subject 
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matter  of  the  contract,  never  changed  ownership.  Knox  vs.  Payne  & 
Harrison,  13  A.  361 ;  Garrett  vs.  Crooks,  15  A.  483. 

Our  conclusion  is,  that  there  is  error  in  the  unexplained  judgment  of 
the  lower  court,  whether  it  was  intended  to  rest  on  the  exceptions  or 
on  the  merits  of  this  case. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be 
annulled,  avoided  and  reversed  j  and  it  is  now  ordered,  adjudged  and 
decreed,  that  there  be  judgment  in  favor  of  plaintiff,  recognizing  him 
as  the  lawful  owner  of  the  following  items  of  property,  seized  as  the 
property  of  L.  N.  Lane,  to- wit:  Ten  mules,  one'sorrel  horse,  named 
Ajax,  thirty  head  of  cattle,  seventy  head  of  sheep,  seed  of  (180)  one 
hmidred  and  eighty  bales  of  cotton,  fifteen  plows,  fifteen  sweeps,  ten 
bull-tongues,  ten  harrows,  two  carts,  and  four  wagons,  and  that  the 
injunction  restraining  the  sale  in  execution  of  said  property  in  defend- 
ants^ judgments  against  L.  N.  Lane,  be  nitide  perpetual,  at  the  cost^of 
defendants  in  both  ConrtA. 

Justice  Levy  is  recused  in  this  case,  having  been  of  counsel. 


No.  8552.  34  681 

llg  1028| 

J.  W.  BuRBBiDGE  &  Co.  VS.  Mrs.  Elizabktii  Chinx,  Tutrix,  kt  al. 

In  order  to  revive  a  judgment  rendered  against  a  sacceftsion,  which  was  unrepredented  at  the 
time  the  suit  to  revive  was  instituted,  a  citation  of  the  heirs,  who  have  not  renouueed  the 
succession,  is  sufficient  to  maintain  the  action. 

APPEAL  from  the  Twenty-third  Judicial  District  Court,  Parisli  of 
West  Baton  Rouge.     Cole,  J. 


H.  M.  Farrotj  for  Plaintiffs  and  Appellees : 

The  maxim  of  le  mort  saigit  lev\f,i»  so  interwoven  with  the  principles  established  in  our 
Civil  Code  on  the  sal\ject  of  snccession,  and  ho  well  recognized  in  on r  jurisprudence,  that 
a  mere  reference  to  the  law  is  all  that  is  required.  R.  C.  C.  671,  67i,  873,  874,  S&i,  8(M,  940, 
941,  942,  943. 

The  heir  is  anthorised  to  institute  all  the  actions,  even  possessory  ones,  which  the  deceased 
had  a  right  to  institute,  aud  to  prosecute  those  already  commenced ;  for  the  heir,  in 
everything,  represents  the  deceased,  and  is  of  full  Hgbt  in  his  place  as  well  for  his  ri'^lits 
as  bis  obligations.    R.  C.  C.  945 ;  3  A.  341 ;  5  A.  114 ;  15  L.  539 ;  4  A.  571. 

Persoufll  actions,  being  attached  to  the  person  of  the  debtor,  may  be  brought  against  all  his 
heirs,  should  he  die  without  extinguishing  them.    C.  P.  40,  130,  133. 

Barroitfit  Pope,  for  Defendant  aud  Appellant: 

1.    Where  heirs,  when  sued  as  such,  liefore  Judgment  rendered,  file  an  exception  renouncing 

the  succession  in  said  case,  the  suit  should  be  dismissed. 
S.    Ifo  Judgment  can  be  rendered  against  an  heir  in  said  cap.acity,  after  ho  has  renounced  the 

aucGession  and  interposed  an  exception  to  that  effect.    13  An.  98 ;  3  La.  375. 
86 
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3.  A  Jadiolnl  renanciation  is  not  only  allowed,  bot  it  is  of  hi;;her  rank  and  girater  aolonuiitj 

than  the  extra  Judicial  renpnciatlon  of  Art  K.  C.  C.  1017 ;  33  An.  100,  Carter,  etc.,  ts. 
Fowler. 

4.  The  heir  is  not  precluded  from  renoanoiug,  because  at  a  tax  sale  of  the  anoastor's  fnupectj 
be  purchased  same.  There  is  manifested  by  this  act  no  intenUon  to  hold  aa  heir,  but  on 
the  other  hand  the  intentian  is  to  acquire  by  another  title.  IntenUon  is  the  touoh-stone  of 
the  effect  ef  the  hein'  act.  as  to  acceptance  or  not ;  13  An.  143 ;  £.  C.  C.  994. 


The  opinion  of  the  Court  waa  delivered  by 

Lew,  J.  This  is  an  action  to  revive  a  judgment  rendered  on  the 
2dd  of  April,  1871,  in  favor  of  the  plaintiffs,  J.  W.  Burbridge  &  Co.  vb. 
the  Succession  of  W.  W.  Lemmon,  deceased,  then  represented  by  Mrs. 
Elizabeth  Chinn,  tutrix  ]  the  said  tutrix  has  died  since  the  rendition  of 
the  judgment,  and  there  has  been  no  subsequent  administration  of  the 
succession,  either  by  an  administrator  or  tutor.  On  the  11th  of  April, 
1881,  this  suit  was  instituted,  and  service  of  petition  and  citation  made 
on  W.  W.  Lemmon  and  Mary  J.  Lemmon,  tlie  children  and  major 
heirs  of  W.  W.  Lemmon,  deceased. 

Defendants  filed  exception  to  plaintiffs'  right  of  action  against 
them,  averring  their  renunciation  of  said  succession.  A  notarial 
act  of  renunciation  by  said  heirs  was  made  on  the  I6th  of  June,  1881, 
after  citation  served  on  them  in  this  suit.  The  exception  was  over- 
ruled, and  there  was  final  judgment  of  revival  as  prayed  for. 

Plaintiffs  contend,  that  by  the  purchase  of  a  portion  of  the  property 
of  their  deceased  father  at  a  tax  sale,  by  these  heirs,  there  was  an 
unconditional  acceptance  of  the  succession.  We  think  otlierwise,  and 
our  view  is  sustained'  by  the  decisions  in  31  A.  259;  12  A.  143;  8  N. 
S.  550. 

The  question  then  is,  are  there  proper  parties  defendant  to  this  suit 
for  revival  t  Was  it  sufficient  to  maintain  this  action  by  making  the 
heirs,  who  had  not  accepted  the  succession,  parties,  or  was  it  necessary 
to  provoke  an  administration  and  cit«  the  administrator  f 

The  case  of  O'Donald  vs.  Lobdell,  2  La.  299,  disposes  of  this  question 
effectually  to  our  minds.  Justice  Porter,  as  the  organ  of  the  Court, 
therein  says:  *'The  legislature,  in  the  Louisiana  Code,  has  made  a 
material  change  in  this  part  of  our  law.  The  jurisconsults  charged 
with  the  preparation  of  this  work,  in  their  report  to  the  General  Assem- 
bly, expressly  state  that  they  thought  it  wise  to  *  adopt  the  rule  which 
vests  the  right  of  the  heir  from  the  moment  of  the  death  of  the 
deceased.'" 

*^  This  was  the  doctrine  of  the  ancient  law  of  France,  expressed  by 
the  well-known  phrase  le  mort  sxisit  le  vif,'^^  See  Touillier  Droit  Civil 
Fran^ais,  in  the  938th  Article  it  is  declared  that  the  heir  being  consid- 
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ered  as  having  succeeded  to  the  deceased,  frora  the  iustaut  of  his  death, 
the  first  effect  of  this  right  is,  that  the  lioir  transmits  the  succession  to 
hia  own  lieirs,  with  the  right  of  accepting  or  renouncing ;  and  in  the 
939th  Article:  "For  the  heir,  in  everything,  represents  the  deceased, 
and  is  of  full  right  in  liis  place,  as  well  for  his  rights  as  his  obligations/' 
The  Court,  in  that  case,  further  says :  "  The  940th  Article  of  the 
Louisiana  Code  declares,  that  the  right  of  the  hoir  is  in  suspense,  until 
he  accepts  or  renounces.  Such  is  also  the  French  jurisprudence,  in 
the  Napoleon  Code."  **  If  the  creditors  apprehend  any  danger  from 
the  heir  collecting  funds  of  a  succession,  which  he  may  thcre.after 
reject,  they  have  the  power  to  call  on  him  to  reject  or  renounce,  and  in 
default  of  his  immediate  decision,  an  a<lministrator  can  be  placed  in 
charge  of  the  estate.  Until  they  do  so,  however,  the  succession  is  not 
in  abeyance,  and  without  a  representative.  The  law  has  expressly  said 
that  the  heir  represents  the  succession,  and  is  seized  of  it,  from  the 
moment  it  is  opened.     La.  Code,  992,  1020, 1032^  1034,  1037." 

Adopting  the  principles  above  stated,  the  succession  was  reiu^esented 
by  the  heirs,  and  the  service  of  citation  on  them  was  sufficient  to  main- 
tain the  institution  of  the  action  for  revival. 

In  overruling  the  exception,  the  Court  a  qua  reserved  to  the  heirs  •*  the 
right  they  may  have  under  this  exception  to  combat  the  execution  of 
the  judgment  on  account  of  their  renunciation."  The  prayer  of  the 
petition  is  alone  for  the  revival  of  the  judgment,  and  not  for  a  personal 
judgment  against  the  heirs,  and  although  there  is  no  apparent  neces- 
sity, as  far  as  this  action  is  concerned,  for  such  reservation  as  they 
seem  earnestly  to  desire  it  to  be  embodied  in  the  judgment,  we  comply 
with  their  request. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  tliat  the  judgment 
appealed  from  be  amended,  by  reserving  the  said  right  to  said  heirs, 
and  that  it  be  in  all  other  respects  affirmed,  at  the  costs  of  the  appellaut. 


On  Application  for  a  Rsn baring. 

Todd,  J.  In  our  decree,  although  the  judgment  appealed  from  was 
amended  in  favor  of  the  appellants,  we  condemned  them  to  pay  the  costs 
of  both  Courts.  The  change  of  the  judgment  in- their  favor  bj'  this 
Court  entitled  them  to  the  costs  of  appeal.  Our  decree  is,  therefore, 
amended  accordingly. 

Kehearing  refused. 

Levy,  J.,  absent. 
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In  a  8iiit  to  annul  a  dation  en  paiement,  it  is  not  iaoonslAtent  to  allej^e  thatr  Uw  act  ia  a  pore 
Binmlation,  but  if  jnot  aiiDa1;\t«d,  that  it  has  been  made  la  fraud  of  oreditora  and  $^vea  an 
unfair  preference. 

Where  an  insolvent  baa  made  a  nurrender  nnder  our  State  lawa,  which  has  been  aooept«d,  and 
a  syndic  has  been  appointed  by  the  creditors  who  have  partieifMited  in  all  the  insolvent 
proceedlnp),  they  are  not  estopped  IVom  opposing  debts  placed  on  the  scbednle,  nor 
fi-om  suing  to  bring  into  the  estate  property  alleged  to  have  been  fmuduleotly  disposed  of 
by  the  insolvent. 

When  the  art  states  that  the  consideration  of  the  dation  en  pai^nunt  is  a  donation  to  the  wife 
of  her  father's  nndetemiined  interest  in  a  commercial  partnership,  without  any  accom- 
panying inventory  of  the  partnership  assets,  and  the  alleged  donnr  did  not  Join  in  the  tuat  -, 
and  where,  in  a  suit  for  separation  of  property,  the  court  had  rafased  to  reoognize  such 
an  item,  said  dation  en  paiement  must  be  considered  a  nullity. 

This  case  is  not  one  covered  by  the  Code,  wlil<h  provides  that  even  if  the  oonsideratloa. 
expressed,  does  not  exi.<)t,  the  act  will  be  valid,  if  sufficient  consideration  is  shown.  By 
that  is  meant  such  consideration  as  was  contemplated  by  the  parties,  at  the  time  of 
execution  of  the  act,  but  which  was  mladesoribed  in  said  act 

Where  a  Judgment  of  separation  was  rendered,  but  no  execution  issned,  under  which  any 
seizure  was  made,  for  mora  than  a  year  afterwards,  it  will  not  be  considered  a  bona  fULt 
non-interrupted  suit,  as  is  required,  in  order  to  obtain  payment  of  the  wife's  claims. 

Where  there  is  no  return  made  of  the  writ,  there  is  no  cvidenoe  that  execution  ever  iaaned. 


4  PPEAL  from  the  Tenth  Judicial  District  Court,  Parish  of  Red 
River.    Logan,  J. 


A 


Montfort  S.  Jones,  for  Plaintiif  and  Appellant: 

On  motion  to  Elect. 

1.  It  is  not  an  inconsistency  in  pleading  to  a  direct  action  to  annul,  to  allege  that  »  sale  it 
simulated,  and  if  not  simnlatod  that  it  is  fraudulent.    30  A.  1203 ;  27  A.  OS. 

8.  The  law  does  not  permit  a  creditor  to  sue  all  his  debtors  in  the  same  action,  onleaa  there 
is  a  joint  liability  or  priority  of  contract  which  authorizes  the  Joinder:  nor  will  it  permit 
a  party  to  be  Joined  in  a  demand  in  which  he  has  no  interest.    14  A.  181 ;  13  A.  74. 

On  the  Meritb. 

1.  The  dation  en  paiement  from  Sohoen  to  his  wife,  having  been  made  fur  hfal»e  cause,  or  for 
a  consideration  which  never  existod,  was  a  slmuUtion  in  fraud  of  oreditors,  and  id 
absolnte  nullity.    C.  C  1893,  1894,  1900,  irj9;  1  A.  192;  3  A.  Sm 

S.  The  consideration  expressed  in  the  deed  having  been  sued  for  by  Krs.  Scbeen  a&d 
rejected  by  the  Court,  and  she  having  acquiesced  in  the  judgment,  her  light  to  Mt  it  op 
is  res  adjuduata  against  her.  This  Court  has  a  right  to  canstrue  that  Judgment,  and  ill 
doing  this,  that  construction  must  be  adopted  which  is  in  accordance  with  the  facts  aod 
law  of  the  case.    4  L.  100;  5  L.  289 ;  15  A.  323,  679 ;  10  A.  365. 

3.  Any  indebtedness  on  the  part  of  the  vendor  to  the  vendee,  not  in  the  contemplation  of 
the  parties  at  the  time  of  the  transaction,  will  not  give  validity  to  a  nudum  poctuw^. 
Where  the  consideration  exprajised  does  not  exist,  to  meet  the  requirements  of  C.  C  1900, 
the  existence  of  a  real  indebtedness  on  the  part  of  the  vendor  mast  be  proved  and  idei^ti- 
fi€d  with  the  contract  to  the  extent  of  being  shown  to  be  the  real '  *  eonHderaiion."*    30  A.  750* 

4.  Donations  tnt^r  rirotr  of  immovables  and  incorporeal  things  must  be  by  anthenti-' act; 
and  where  such  donations  constitute  the  cause  and  consideration  ot  on  alleged  iad»bt«d* 
neas  on  the  part  of  the  husband  to  the  wlft»,  and  tha  fact  of  the  giying  which  ooattitntfld 
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the  debt  is  denied,  they  must  be  proved  by  anthentio  evidence,  And  parol  i«  not  admissible 
to  prove  same.  C.  G.  1536,  1538;  ^  A.,  97,  358,  393;  15  A.  585;  13  M.  649;  3  A.  610;  23 
A.  942. 

5.  Article  1541,  Civil  Code,  merely  diepeneea  with  the  o.nthent4o  act  of  aeeeptaneeon  the 
part  of  the  donee,  retioired  in  the  preceding  Article,  1540.  It  does  not  dispense  with  the 
anthentic  act  of  donation,  but,  on  the  contrary,  presupposes  such  an  act.    C.  G.  1540,  1541. 

•i.  Items  of  indebtedoess  in  excess  of  |500  mu«t  be  proved  by  one  witness  and  corroborating 
drcnmstancea.    C.  C.  2ST7. 

t.    The  recltils  of  a  deed  cannot  Iw  altered,  oontradleted  or  explained  by  oral  testimony. 

H.    The  fmits  of  renl  estate  follow  the  ownership. 

St.  A  Judgment  iu  the  wife's  favor  and  against  the  hnsband,  can  have  no  effect  as  against  third 
parties,  when  alleged  to  be  ftraodaleut,  unless  supported  by  proof  of  Its  truth ;  nor  is  the 
creditor  oonoluded  by  the  proof  adduced  when  the  Judgment  was  rendered.  If  required, 
she  most  adminisUr  legal  proof.  28  A .  U6 ;  19  A.  96 ;  4  L.  423 ;  12  L.  3p4 ;  11  L.  536 ;  4  A. 
135 ;  10  A.  87. 

10.  By  the  operation  of  Art.  123.  Constitution  of  1868,  and  Act  95  of  1869,  a  tacit  mortgage  in 
existence  prior  to  January,  1870,  and  net  recorded  by  that  date,  is  absolutely  destroyed, 
as  to  third  persons,  and  can  never  be  revived.    22  A.  278 ;  24  A.  25 ;  26  A.  584. 

11.  The  oredfttors  of  J .  H.  Schoea,  the  hnsband,  having  acquired  superior  rights  against  his 
property  before  the  wife's  claim  became  a  mortgage  by  registry,  and  before  any  valid 
transfer  to  her  had  been  made,  she  can  be  allowed  to  retain  said  property  as  a  credit  on 
her  Judgment,  subsequently  obtained,  only  subject  to  the  claims  of  the  creditors.  33  A. 
831,  532. 

13.  The  dation  en  paum'ntot  Nov.  23,  1878,  from  Soheen  to  his  wife,  having  been  madci 
not  to  replace  paraphernalia,  but  for  no  consideration,  and  no  consideration  having  been 
proven,  was  a  simulation  iu  fraud  of  creditors  and  an  absolute  nullity.  It  cannot  be  given 
eflbot  by  a  subsequent  Judgment.  Corpus  nne  anima,  extrinseetu  apparent,  intrineeeut 
*MiU  habena  ^or,  as  Mr.  Justice  hpenoer  described  it,  vox  et  prceterea  nihil — it  cannot  be 
given  any  effect  whatever. 

13.  "  The  sopai-atlon  of  property,  although  decreed  by  a  court  of  Justice,  is  null,  if  it  has  not 
been  executed  by  the  payment  of  the  rights  and  claims  of  the  wife,  made  to  appear  by  an 
authentic  act.  ae  far  a*  th§  estate  of  the  htuband  can  meet  them,  or  at  least  by  a  bona  fide 
uninterrupted  suit  to  obtain  them.  C  C.  2428  (2402) ;  Nachman  vs.  LeBlaoo,  28  A.  o4S ; 
34  A.  138:  23  A.  571. 

J,  F,  Piersoiij  for  Defendants  and  Appellees  : 

I.    Plaintiff  is  not  entitled  to^'enmulateln  the  same  suit  two  causes  of  actinn  which  are 

contrary  to  or  preclude  each  other.    C.  P.  149.    And,  if  he  do  so,  defendant  is  entitled, 

beibre  answering,  to  have  him  elect  upon  which  one  of  the  two  he  means  tft  proceed. 

C.  P.  102. 
2     The  allegations  that  an  act  is  a  simulation,  or  if  not  simulated,  that  it  Is  a  fraudulent  act, 

subject  to  be  revoked,  are  allegations  and  causes  of  action  which  are  contrary  to  and 

preclude  each  other.    Ilea's  Dlgst..  p.  lOJl,  No.  1. 
:i.    The  allegation  that  the  tot  is  one  or  tfie  other  is  an  implied  admission  that  it  is  not  both^ 

and  that  one  of  these  attributes  necessarily*  precludes  the  other,  and  plaintiff  must  elect 

npon  which  one  he  will  stand. 
4.     A  litigant  cannot  be  permitted  to  shift  at  will  to  a  contradictory  position  In  reference  to 

the  subjfct'matter  of  the  litigation  to  defeat  an  adversary.    Hen's  Dlgst ,  p.  526,  Xo.  22 ; 

ib.  143.  2021. 
.*>.    A  solemn  Judicial  admission  cannot  be  denied  when  made  with  a  full  knowledge  of  the 

truth.    Such  admission  can  only  be  retracted  upon  the  plea  of  error  of  fact. 
H.    When  the  law  makes  no  distinction  the  court  can  make  none,  and  the  rule  established  by 

C.  p.  149  cannot  be  evaded  by  cumulating  inconsistent  demands  in  the  alternative  form. 
7.    The  title  to  the  defendant  from  her  husband  and  her  Judgment  against  him  being  snbse. 

ijoently  made  a  part  of  the  proceedings  by  the  husband,  iu  makini;  a  voluntary  snrrender 
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preliminary  step  to  the  regulation  and  adjustment  as  between  the  insol- 
vent and  the  creditors,  and  among  the  latter,  inter  sese,  of  all  matters 
embraced  in  the  surrender,  and  reported  in,  or  pertaining  to,  the 
schedule  submitted. 


On  the  Merits. 
I. 

As  to  the  act  of  <la( ion  en paietnenty  whose  nullity  is  demanded. 

It  was  passed  on  the  23d  of  November,  1878,  and  pnrimrts  t«  transfer 
to  Mrs.  Scheen,  the  wife  of  the  insolvent,  a  large  part  of  his  real  estate  in 
the  Parish  of  Red  River,  consisting  of  manj'  tracts  of  land  and  town 
lots,  in  Coushatta.  The  consideration  of  this  transfer,  as  dechired  in 
the  acts,  is  one-half  interest  in  the  commercial  partnership  of  Scheen  & 
Bradley,  which  had  been  carried  on  at  Sparta,  in  Bienville  P.arish,  and 
which  it  was  stated  that  Bradley,  who  was  the  father  of  Mrs.  Scheen, 
had  given  her,  and  which  was  valued  at  810,000.  There  was  no  iuven- 
tory  of  the  assets  of  this  partnership  accompanying  the  act,  and  no 
specific  description  of  what  stock  or  property,  rights  and  credits*, 
belonged  to  the  partnership.  Bradley,  the  alleged  donor,  was  no 
party  to  the  act,  and  apart  from  the  bare  statement  of  what  constituteil 
the  consideration  of  the  dation,  there  was  no  evidence  of  the  gift,  nor 
even  of  the  existence  of  such  jiartnership.  Subsequently,  Mrs.  Scheen. 
in  a  suit  for  separation  of  property  against  her  husband,  valued  this 
partnership  interest  at  $15,000,  which  she  claimed  as  a  debt  against 
him,  but  it  wa«  disallowed  by  the  Judge,  although  not  opposed,  as  tlir 
defendant  therein  made  default,  and  no  appeal  was  taken  fix)m  sncii 
rejection  of  the  claim  )  and  in  fact,  the  claim,  bearing  upon  its  face  its 
fictitious  character,  seems  to  have  been  abandoned  on  the  trial  of  th«» 
suit  in  question,  and  in  this  Couit  no  claim  whatever  is  made  to  the 
reality  of  this  particular  consideration,  or  of  its  constituting  a  char;je 
of  the  wife  against  her  husband,  but  the  act  in  question  is  defended 
entirely  on  other  grounds,  which  we  shall  hereafter  refer  to. 

Article  1873,  Civil  Code,  declares  :  **  An  obligation  without  a  caus«» 
or  with  a  false  cause,  can  have  no  effect." 

In  the  case  of  Halsted  vs.  Noble,  1  A.  192.  commenting  on  this  Article. 
Eustis,  C.  J.,  uses  this  language  : 

"  But  when  an  engagement  or  consideration,  or,  what  is  the  same 
thing,  when  the  cause  for  which  it  was  contracted  was  false,  theengag**- 
ment  is  null,  and  the  contract  based  on  it  also  null,  and  cannot  Ih* 
enforced  by  an  action," 

The  word  cause,  as  used  in  Art.  1873,  referred  to,  and  almost  univer- 
sally by  civilians,  is  synonymous  with  consideration.    In  the  present 
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case,  there  cannot  be  a  doubt  that  the  cause  or  consideration,  as  set 
forth  in  the  dation  en  paiement,  was  in  fact  no  legal  consideration,  or  was, 
in  the  laugnage  of  the  Article,  a  false  cause.  The  act  would,  therefore, 
incur  the  penalty  declared  against  it  in  the  Article,  and  be  '^  without 
effect,'^  unless  saved  by  a  subsequent  Article  of  the  Code,  1900,  which 
is  cited  and  relied  on  by  the  defendaut^i^  counsel,  and  which  is  in  these 
words: 

*'  If  the  canse  expressed  in  the  consideration  should  be  one  that  does 
not  exist,  yet  the  contract  cannot  be  invalidated  if  the  party  can  show 
the  existence  of  a  true  and  suflScient  consideration/^ 

To  give  this  Article  the  meaning  contended  for  by  the  counsel,  would 
make  it  completely  unsay  all  that  is  declared  by  the  previous  Article, 
first  quoted.  That  is,  that  although  a  contract  sets  forth  a  particular 
consideration,  that  notwithstanding  the  absence  or  tlie  falsity  of  such 
consideration,  that  it  can  be  maintained,  if  it  can  be  proved  that  there 
existed  between  the  parties  another  consideration,  which  might  have 
been  made  the  consideration  of  the  contract,  although  such  cousidera-^ 
tion  had  no  connection  whatever  with  that  expressed,  and  was  one 
which  the  parties  never  contemplated  at  the  time. 

We  cannot  accept  this  construction  and  assent  to  the  proposition 
involved  in  it.  We  have  closely  cpnsidered  the  Articles  and  compared 
the  two,  and  attentively  examined  all  the  authorities  cited  by  counsel 
in  support  of  their  views,  and  others  bearing  on  the  point,  and  we  find 
no  conflict  between  the  two  Articles,  and  no  dilflcolty  in  discovering 
the  true  meaning  of  the  last  cited  to  be,  that  where  there  is  a  real  con- 
sideration for  a  contract,  and  there  must  be  such  a  consideration  in  all 
valid  contracts,  yet  if  that  consideration  is  described  in  the  act  as  one 
thibg,  but,  in  fact,  is  another  thing,  which  the  paities  contemplated  at 
the  time,  in  connection  with  each  other,  and  merely  called  the  one  for 
the  other 4u  the  act,  the  act  is  valid,  and  to  support  it  the  consideration 
may  be  explained  by  evidence.  For  instance,  a  sale  is  dechired  to  be 
made  for  cash,  in  fact  it  is  not  made  for  cash,  but  for  a  debt  owing  by 
the  vendor  to  the  vendee,  and  which  was  of  the  same  amount,  and 
represent^ed  the  cash  expressed,  or  where  it  was  for  so  many  bales  of 
cotton,  or  so  many  hogsheads  of  sugar,  or  other  thing,  which  the  parties 
valued  at  so  much  cash,  and  expressed  such  valuation  in  the  deed. 
But  it  is  needless  to  illustrate  further.  Our  views  are  confirmed,  as  to 
this  particular  contract,  by  its  very  nature,  and  the  legal  requisites  that 
are  essential  to  a  sale  or  giving  in  payment,  and  enter  into  their  defini- 
tion. To  be  valid,  there  must,  in  such  contracts,  be  a  thing,  a  price  or 
consideration,  and  consent.'  And  there  must  be  a  consent,  anaggregatio 
mentium,  both  as  to  the  thing  and  the  price  or  consideration.  If  the 
thing  conveyed  was  that  which  both,  or  either  of  the  parties  was  not 
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thiDking  about,  or  had  not  in  tlieir  minds  at  tlie  time,  or  the  price  or 
consideration  stipulated,  and  which  thej  had  exclusively  in  contem- 
plation at  the  time,  had  no  existence  or  was  false,  then  the  contract,  in 
either  case,  was  void.  And  no  other  thing,  afterwards  thought  of, and 
no  other  consideration  which  the^'  might  have  made  the  price  or  came 
of  the  contract,  will  ever  re-habilitate  it  or  cure  the  nullity. 

Tlie  expi^ession  in  the  act,  referred  to  by  defendants'  connsel,  as 
enlarging  its  scope,  and  as  confirming  their  construction  of  it,  to  the 
effect  that  the  dation,  or  trsinsfer  in  question,  was  to  satisfy,  j)ro  (a»to, 
the  paraphernal  claims  of  the  wife,  so  from,  having  such  a  tendency, 
would  more  properly  seem  to  confine  the  consideration  of  the  act  to 
that  specifically  named,  and  exclude  the  idea  of  any  other  consideration ; 
it  was  as  much  as  to  say,  this  settles  the  partnership  interest  of  the 
wife,  valued  at  $10,000,  but  leaves  intact  all  other  paraphernal  claims 
which  are  not  trenched  upon  by  this  transaction.  For  these  reasont, 
and  after  a  thorough  and  prolonged  study  of  the  question,  and  of  all 
the  law  and  the  facts  bearing  on  it,  we  are  forced  to  conclude  tliat  tliij 
act  of  giving  in  payment  was  null  and  void,  and  without  effect  as  to 
the  creditors  of  J.  H.  Scheen. 


II. 

In  relation  to  the  Judgment  of  separation  of  property  between  Mn, 
Scheen  and  her  husband,  the  conclusion  we  have  reached  npon  one 
feature  of  the  case,  bearing  oh  this  branch  of  it,  dispenses  us  from  tbe 
necessity  of  discussing  the  voluminous  evidence  in  the  record,  intro- 
duced with  reference  to  the  claims  of  the  wife  against  her  husband,  and 
which  the  judgment  recognizes.  Granting  that  the  evidence  jusUded  • 
the  .iudgment,  upon  which  we  express  no  opinion,  under  our  constroc* 
tiou  of  the  law  applicable  to  the  point  in  questitm,  there  was  not  tha^ 
compliance  with  the  legal  requirements,  touching  the  execution  of  tlid 
Judgment,  that  were  essential  to  give  it  full  operation  and  effect.  It 
is  not  the  Judgment  it-self  that  produces  the  separation  of  property, but 
the  fulfilment  of  the  conditions  that  must  follow  its  rendition. 

What  those  conditions  and  requirements  are,  are  set  forth  in  no 
doubtful  terms  by  Article  2428  of  the  Civil  Code,  which  reads  M 
follows : 

^^  The  separation  of  property,  although  decree<l  by  a  court  of  jnstie^ 
is  null,  if  it  has  not  been  executed  by  the  payment  of  the  righta  and 
claims  of  the  wife,  mode  to  appear  by  an  authentic  act,  as  far  as  the 
estate  of  the  husband  can  meet  them,  or  at  least  by  a  bona  fide  sob*> 
interrupted  suit  to  obtain  tliem.'' 

This  language  is  so  plain  and  unambiguous,  that  it  seems  alnxNl 
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impossible  that  it  should  become  a  subject  of  doubt  or  of  varied 

eonstruction. 

One  of  the  earliest  cases  in  which  the  Article  received  judicial  con- 
struction was  that  of  Bertie  vs.  Walker,  sheriff,  1  R.  431.    In  the  opin- 
ion of  the  Court,  delivered  in  that  case,  we  find  the  following  language : 
"As  relates,  however,  to  the  execution  of  the  decree  by  judicial  pro- 
eeedings,  it  may  well  be  that  an  unusual  delay  or  interruption  would 
be  fatal  to  the  wife.    The  decree  of  separation,  whatever  may  be  its 
terms,  does  not  render  the  parties  separate  in  property  j  it  entitles  the 
wife  to  a  separation,  but  the  right  vanishes,  if  not  followed  by  a  prompt 
and  bona  fide  execution  of  the  judgment.    It  is  all  important  for  the 
protection  of  the  creditors  of  a  married  man,  under  a  system  of  laws 
Hke  ours,  that  these  requisites  of  the  Code  should  be  rigorously'  insisted 
on.    Decrees  of  separation  are  not  unfrequently  made  a  cloak  to  screen 
the  property  of  the  husband  from  the  pursuit  of  his  creditors.    The 
tardy  attempt  to  execute  the  decree  of  separation,  several  months  after 
the  seizure,  cannot  affect  the  rights  of  the  judgment  creditors.^' 

In  the  case  of  Nachman  vs.  Leblanc.  28  A.  346,  the  doctrine  of  the 
ease  just  cited  was  re- affirmed,  and  in  that  case  the  Court  used  the 
ibllowing  emphatic  language : 

After  quoting  Article  C.  C.  2428,  they  proceed :  *'  For^bvious  rea- 
sons this  bona  fide  non-interrupted  suit  to  obtain  payment  and  satis- 
fiu^tion  of  the  wife's  judgment  is  imperative,  and  nullity  results  from  its 
non-observance.  Here  eleven  months  elapsed  after  the  rendition  of  the 
plaintiff 'a  judgment  against  her  husband,  before  any  move  of  any  kind 
was  made  to  enforce  it.  There  is  no  reason  why  the  dation  en  paiemeni 
eonld  not  have  been  made  at  once,  or  at  least  in  a  briefer  period  of 
lime  than  eleven  months,  we  cannot  but  conclude  with  the  Judge  a 
po  that  through  her  laches,  in  failing  to  comply  strictly  with  the  law 
ftquiring  prompt  and  contintious  effort  to  enforce  the  payment  of  her 
judgment,  it  had  become  null,''  etc. 

These  decisions  meet  our  approval,  and  are  really  nothing  more  than 
I  reiteration  of  the  plain  words  of  the  C<»de. 

We  have  been  referred  to  the  cases  of  Cormier  vs.  Ryan,  10  A.  688, 
nd  of  Bird  vs.  Duralde,  sheriff,  23  A.  322,  as  offenug  a  more  liberal 
eonstruction  of  the  Article  in  question. 

In  the  first  case,  the  delay  in  issuing  the  execution  was  from  the  14th 
Rf  November  to  the  10th  of  March  following.  There  the  wife  acquired 
Bertain  property  in  her  own  name,  after  obt^iining  judgment,  which 
iras  seised  for  the  husband's  debts,  and  from  reading  the  decision,  it  is 
pkin  that  the  Court  was  governed  largely  in  its  conclusion  by  the  fact 
Aat  is  unquestionable,  that  the  property  in  question  was  acquired  by 
the  seiMurate  means  of  the  wife. 
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Id  the  other  case  cited,  thi-ee  exec ntions  issued ;  the  first  soon  after 
the  rendition  of  the  judgment,  and  were  followed  by  seizures  and  salea 
of  property,  by  which  it  appears  that  all  the  visible  effects  of  the  hus- 
band were  exhausted,  and  tlie  language  of  the  Court,  which  the  counsel 
construe  as  favorable  to  their  position,  had  reference  to  the  delay 
that  followed  the  last  execution. 

If  these  decisions  can  be  construed  as  sanctioning  the  departure 
claimed,  from  what  we  deem  the  plain  and  imperative  requirements  of 
the  law,  as  determined  and  int-erpreted  by  the  decisions  we  first  cited, 
we  cannot  follow  them.  The  privileges  conferred  on  married  women 
by  these  and  similar  provisions  of  our  law,  w'ere  conferred  for  the 
beneficial  purpose  of  protecting  their  just  rights  from  tlie  claims  of  tlie 
husband's  creditoi'S,  when  misfortune  and  embarrassment  has  overtaken 
him.  They  are  ample  for  the  protection  of  their  just  rights,  when  fairly 
and  honestly  construed,  but  they  have  been,  and  can  be  made,  the 
means  of  inflicting  great  wrong  upon  the  rights  of  others  by  a  loose, 
perverted  and  vicious  construction.  These  privileges,  conferred  by 
the  provisions  mentioned,  are  of  an  extraordinary  nature,  and  under 
our  jurisprudence,  except  married  women  from  the  operation  of  those 
laws  which  forbid  the  insolvent  debtor  from  giving  an  unfair  prefer- 
ence to,  or  upon  his  property,  and  they  are  in  derogation  of  the  rights 
of  other  creditors.  The  laws  that  entitle  them  to  the  enforcement  and 
full  fimctions  of  these  privileges,  should  be  strictly  construed  and  not 
enlarged  by  implication. 

But  in  this  case,  we  are  asked  to  go  farther  than  the  decisions 
referred  to  by  counsel,  or  any  other  decisions  of  this  Court  have  ever 
gone,  in  interpreting  the  requirements  of  the  Article  referred  to,  and 
sanctioning  a  less  strict  compliance  with  them  than  any  of  the  cases 
present. 

In  the  instant  case,  the  judgment  of  separation  was  rendered  on  the 
27th  of  May,  1879.  The  only  execution  that  was  ever  attempted  to  he 
executed,  or  under  which  a  seizure  was  made,  or  that  was  ever  returned 
into  court,  was  issued  on  the  8th  of  April,  1830,  eleven  months  aft^r- 
'wards,  and  directed  to  the  sheriff  of  Bienville  Parish.  It  is  true  that 
in  September  previous,  a  similar  writ  had  been  issued  and  similarly 
directed,  but  no  attempt  was  made  to  execute  it,  and  it  was  lost  or 
mislaid  by  the  sheriff.  This  neglect  was  not  because  the  debtor  had  on 
property  subject  to  the  writ,  for,  as  shown  by  the  return  of  the  sheriff, 
on  the  second  writ  and  otherwise,  he  had  a  large  property  in  thst 
Parish,  (Bienville). 

In  the  Parish  of  Red  River,  where  the  judgment  was  rendered  and 
the  debtor  resided,  no  execution  issued  at  all,  although  the  property^ 
right-s  and  credits  of  the  debt<or  in  that  Parish  when  the  judgment  was 
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rendered,  and  after  that,  amounted  to  many  thousand  dollars,  more  than 
4?noughy  according  to  the  estimates  of  the  debtor  and  others,  t<o  satisfy 
tlie  judgment — property  and  assets,  to  which,  or  upon  which  the  counsel 
contend  with  much  earnestness,  that  MrB.  Sclieeu^s  recorded  judgment 
Ijcave  her  supeiior  rights  over  his  creditors  who  had  attached  it. 

Scheen  made  his  surrender  on  the  8th  May,  1880. 

In  the  face  of  this  showing,  it  cannot  be  said,  nor  is  it  pretended  that 
the  judgment  was  ever  "  executed  by  tlie  payment  of  the  rights  and 
4'hiims  of  tlie  wife  by  an  authentic  act,  as  far  as  the  estate  of  the  hus- 
band can  meet  them/'  And  how  can  it  be  said  that  it  was  *'  executed 
at  least  by  a  hanafide,  non-interrupted  suit  to  obtain  her  rights  or  real^ 
ize  her  claims/^  We  cannot  say  so.  The  judgment  was  null  for  non- 
compliance with  these  requirements.    The  law  so  declares  it. 

Whatever  claims  Mrs.  Scheen  may  have  against  her  husband,  J;  H. 
8cheen,  are  reserved  to  her,  witli  the  right  to  prosecute  them  in  such 
mode  and  manner  as  the  law  may  provide. 

it  is,  therefore,  ordered,  ac^udgedand  decreed,  that  the  judgment  of 
the  lower  court  is  annulled,  avoided  and  reversed,  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered,  it  is  further 
ordered,  adjudged  and  decreed,  that  the  act  of  dation  en  payment  passed 
l>etween  Mrs.  Nancy  A.  Bradlej-,  wife  of  J.  U.  Scheen,  and  her  said 
husband,  on  the  2^)d  of  November,  1878,  and  the  judgment  of  separation 
4>f  propei*ty  lietween  said  parties,  rendered  on  the  27th  of  May,  1879, 
attacked  in  this  suit,  be,  and  the  same  are  hereby  declared  null  and 
void,  and  that  the  property  embraced  in  the  said  act  of  the  2dd  of 
November,  1878,  be  decreed  to  belong  to  the  estate  of  J.  H.  Scheen, 
insolvent ;  the  costs  of  both  Courts  to  be  paid  by  defendants. 

Mr.  Justice  Levy  recuses  himself,  having  been  of  counsel. 


DisacTiTiNG  Opinion. 

PocH^,  J.  I  dissent  from  the  opinion  of  the  majority  in  the  disposi- 
tion made  of  defendant's  exception  to  plain tilf's  petition  joining  two 
inconsistent  pleas. 

In  my  opinion,  the  revocatory  action,  which  rest<s  on  the  ground  that 
the  contract  complained  of  is  a  real  contract,  followed  by  civil  effects, 
is  essentially  distinct  from,  and  inconsistent  with,  the  ^^  action  en  deela- 
ration  de  eimtilation,'"  which  carries  the  idea  that  the  act  complained  of 
is  nothing,  and  could  produce  no  effect. 

I,  therefore,  think  that  the  judgment  of  the  lower  court  should  have 
lieen  reversed,  for  the  purpose  of  maintaining  defendant's  exception. 
Krwin  vs.  Bank  of  Kentucky,  5  A.  1 ;  Brown  vs.  Brown,  30  A.  1966. 

For  these  reasons,  I  take  no  part  in  the  opinion  and  decree  rendered 
in  this  case  on  the  merits. 
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No.  7256. 
E.  CouDEK  VS.  Joseph  Oteri  et  al. 

Tbis  io  a  Bait  to  annul  and  cancel  three  notee  secare<l  by  mortgage,  which  plaintiff  allegeii  he 

signed  without  conBideratioD«  and  through  fear  of  bodUy  Injury. 
Where  notes  secured  by  mortgage  are  signed  by  plaintiff  before  a  Notary,  with  full  knowledge 

of  the  tenor  and  contents  of  both  notes  and  mortgage,  the  burden  of  proof  ia  «n  him  to 

show  that  he  signed  through  fear  of  personal  yiulenoe. 
Plaintiff  haa  not  satiafiEtctorily  established  such  threats  of  violence,  or  the  oonnection  between 

the  threats  made,  and  the  business  transaction  of  signing  said  notes  and  mortgage  seTiral 

weeks  after  the  alleged  threats  were  made. 


A  PPEAL  from  tbe  Fifth  Diatrict  Court  for  the  Parish  of  Orleanft. 
BogerSy  J. 


A 


G,  L,  Bright,  M.  B.  Duhnisson,  for  Plaiutiff  and  Appellee. 

W,  8,  Benedict,  Joa.  P.  Homor,  Geo.  H,  Bravghn,  for  Defendanto  and 
Appellants. 


The  opinion  of  the  Court  was  delivered  by 

PocH^y  J.  The  object  of  this  suit  is  to  annul  and  cancel  three  notei9 
cff  $1000  each,  secui-ed  by  mortgage,  executed  on  July  12th,  1876,  and 
made  payable  one  year  after  date,  on  the  ground  that  said  notes  were 
made  by  plaintiff  without  consideration,  and  through  fear  caused  by 
threats,  made  by  defendant  Oteri,  of  killing  plaintiff  and  destroying 
his  family. 

The  answer  is  a  general  denial,  coupled  with  the  averment  that  said 
notes  were  obtained  from  plaiutiff  for  valuable  consideration,  aud 
without  threats  or  violence,  with  a  demand  in  reconvention  for  judg- 
ment on  the  notes  and  mortgage.  At  the  instance  of  plaintiff,  tbe  notes 
were  sequestered  at  the  Louisiana  National  Bank,  where  they  had 
been  deposited  for  collection  by  Oteri ;  and  the  bank  is  cited  to  appear. 

Defendant  appeals  from  a  judgment  maintaining  plaintiff's  action, 
but  rejecting  his  claim  for  damages,  by  reason  of  which  plaintiff  hai« 
prayed  for  an  amendment. 

The  record  contains  a  volume  of  conflicting  testimony,  taking  an 
immensely  wide  range,  including  scandalous  aud  almost  incredible 
stories  of  breaeh  of  trust,  robbery,  necromancy,  deceitful  friendship* 
conjugal  infidelity  and  adultery,  which  appear  absolutely  niarveloni* 
on  an  issue  presenting  a  single  question  of  fact  and  of  law. 

Confining  our  efforts  to  the  task  of  elucidating  the  facts  which  bear 
on  the  legal  issues  presented  to  our  consideration,  w*'e  have  waded 
painfully  through  this  mass  of  startling  narratives,  and  have  succeedeil 
in  bringing  to  judicial  daylight  the  following  as  the  only  undisputed 
salient  facts  in  the  controversy : 
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For  many  years  previoas  to  these  present  troubles,  Couder  and  Oteri 
iiadbeen  very  close  and  intimate  friends;  Oteri  having  been  au  inmate 
(if  Couder^s  house,  where  he  was  marrie<l,  and  continued  to  live  several 
months  after  his  man*iage. 

Cooder  has  been  for  several  years  a  merchant,  doing  business  as  a 
retail  dealer  in  crockery  ware,  in  good  pecuniary  circumstances,  and 
with  a  fair  standing  in  the  mercantile  community ;  mariied  and  having 
several  children. 

Oteri  is  a  merchant,  a  member  of  a  firm  doing  a  yery  large  business 
as  importers  of  tropical  fruits,  and  commanding  large  capital  and  great 
resources.    He  is  shown  to  be  a  good  citizen  and  a  peact'able  man. 

On  the  12th  of  July,  1876,  they  met,  by  previous  appointment,  at  a 
liotary^s  office  in  this  city,  where  these  note«  and  an  act  of  raoii;gage, 
prepared  in  advance  by  the  notary,  were  signed  by  Couder,  after  taking 
full  knowledge  of  the  tenor  and  contents  of  both  the  notes  and  of  the 
act  of  mortgage.    The  evidence  is  conflicting  on  all  otlier  points. 

It  is^  conceded  by  all  parties,  as  well  as  established  in  law  and  jvris- 
prudence,  that  under  such  circumstances,  the  bui'den  of  proving  the 
want  of  consideration,  and  of  showing  the  other  elements  of  nullity,  is 
ilnposed  ot  plaintiff,  Couder. 

His  counsel  contend,  and  the  District  Judge  held,  that  Couder  had 
fulfilled  the  requirements  of  the  law  in  this  connection,  at  least  sufR- 
ciently  to  shift  on  Oteri  the  bui*den  of  proving  the  validity  of  his 
contract,  for  which  they  rely  on  the  following  circumstances : 

That  some  time  previous  to  the  date  of  this  contract,  Oteri,  who  had 
1>een  absent  from  the  State  on  business,  discovered  on  his  return  that 
lie  had  been  robbed  of  $5,000,  which  he  had  entinisted  for  safe  keeping 
to  his  wife.  That,  joined  by  plaintiff  in  his  investigation,  he  had 
discovered  that  Mrs.  Oteri  had  been  robbed  of  the  money  by  a  wily 
necromancer,  who  had  gained  her  confidence.  After  such  discovery, 
the  robber  was  arrested,  and  he  returned,  in  property  and  other  valua- 
bles, about  $2,000  of  his  ill-gotten  booty.  Couder  charges  that  from 
those  circumstances,  Oteri,  who  suspected  that  he,  Couder,  had  influ- 
enced Mrs.  Oteri  in  favor  of  the  conjurer,  conceived  the  idea  of  holding 
him  responsible  for  the  nnrecovered  balance  of  his  money,  to- wit : 
three  thousand  dollars,  and  adding  to  thistinjust  suspicion,  the  jealous 
l»elief  that  Couder  had  also  seduced  his  wife  from  her  conjugal  fidelity ; 
Oteri  became  very  violent  and  abusive  of  his  former  friend,  and  pub- 
licly threatened  to  kill  him  and  to  destroy  his  family,  as  Conder  had 
destroyed  his,  Oteri^s  family. 

Conder  then  charges  that  Oteri,  having,  after  such  threats,  insisted 
on  a  three  thousand  dollar  mortgage,  he,  actuated  through  fear  of^ssas-. 
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fiinatioD  and  great  bodily  harm,  had  consented  to  execute  the  contrart 
which  he  now  seeks  to  annul. 

If  the  testimony  of  Couder,  and  of  some  of  his  witnesses,  was  entirely 
uncontradicted y  and  had  satisfactorily  established  the  truth  of  all  these 
charges,  we  could  not  bring  our  minds  to  see  therein,  such  violence  and 
threats  as  the  law  contemplates  as  sufficient  to  vitiate  and  in  validate  .^ 
contract,  especially  when  it  is  evidenced  by  an  authentic  act. 

Besides  the  testimony  of  Couder  and  of  two  women,  whose  testimony 
is  so  incredible  as  tf>  have  been  disregarded  by  the  District  Judge,  we 
find  no  testimony  in  the  record  showing  that  the  violent  language  used, 
and  t-he  excited  threats  made,  by  Oteri  against  Couder,  had  any  refer- 
ence to^or  connection  with,  the  business  transactions  which  culminated 
in  the  act  of  mortgage  of  July  12, 1876. 

The  record  shows  that  those  threats  were  made  on  the  2S)th  of  Ju:ie« 
1876,  and  satisfies  us  that  th?y  had  reference  to  the  suspicion  of  Oteri 
that  Couder  had  been  guilty  of  adultery  with  Mrs.  Oteri,  against  whom 
he  had  filed  a  suit  for  divorce  two  days  before,  charging  a^Valtery 
between  her  and  Couder,  and  in  which  suit;  and  for  which  charge,  1u* 
subsequently  obtained  a  judgment  for  divorce,  which  was  rendered  on 
March  26,  1877. 

Under  these^  circumstances,  Couder  may  be  considered  as  very  for- 
tunate for  having  escaped  with  threats  only. 

Subsequent  events  show  that  even  those  threats,  made  by  an  ont- 
raged  husband  against  his  wife's  paramour,  were  not  serious,  and  were 
never  followed  by  the  slightest  attempt  to  put  them  into  execution. 

The  record  shows  that  on  receiving  information  of  Oteri's  threats, 
Couder,  whom  we  concede  not  to  be  an  example  of  personal  or  nionii 
courage,  at  once  called  on  the  police  authorities,  and  demanded  their 
protection.  Captain  Malone,  to  whom  the  demand  was  made,  being  » 
mutual  friend  of  the  parties,  quieted  the  fears  of  Couder,  and  offered 
his  friendly  interposition  to  effect  a  reconciliation  between  the  two 
formerly  close  friends.  And  on  the  next  evening,  he  and  Oteri  called 
in  person  at  Couder's  house,  where  the  two/o6»had  a  long  and  private 
interview  in  Couder's  own  sleeping  apartment ;  after  which,  they 
rejoined  Malone,  with  whom  they  took  a  glass  of  wine,  parting  a^ 
friends.  As  such  they  met  at  the  notary's  office,  where  Couder  went^ 
unprotected  by  either  the  {>olice  or  by  trusted  friends. 

Under  those  circumstances,  we  would  construe  it  a  mockery  of  tlii* 
serious  provisions  of  our  laws,  which  are  intended  to  protect  innocent 
parties  from  the  burden  of  contracts  forced  upon  them  by  the  violencf 
or  the  threats  of  the  wrong-doer,  if  we  should  maintain  plaintiff'^ 
theory. 
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Plaintiff  relies,  aa  an  eleiueDt  of  threat,  on  a  lett-er  dated  June  27th, 
1876,  written  to  him  by  Oteri^s  counsel,  informing  him  that  the  writer 
had  been  employed  to  settle  with  Couder  business  of  great  importance 
and  of  a  very  unpleasant  character,  and  urging  him,  by  reason  of  the 
delicate  nature  of  the  case,  to  call  on  the  attorney,  with  a  view  to  save 
annoyance,  publicity,  and  costs,  and  impressing  Couder  with  the 
earnestness  of  his  client  in  demanding  speedy  redress. 

In  our  view  of  the  case,  this  letter  is  destructive  of  plaintiff  ^s  entire 
theory  of  violence  and  threats.  It  shows  that  Oteri  was  seeking  to 
enforce  his  rights,  or  claim  redress  for  real  or  imaginary  wrongs, 
through  and  by  legal  process,  and  that  Couder  could,  with  perfect  safety 
to  himself  and  to  his  family,  settle  all  his  differences  and  troubles  with 
Oteri,  by  calling  on  the  latt^r's  counsel. 

It  places  the  case  squarely  under  the  exceptions  mentioned  in  Art. 
1856  of  the  Civil  Code,  which  provides  that  violence,  used  as  a  legal 
constraint,  or  threats  of  what  the  party  had  the  legal  right  to  do,  cannot 
invalidate  a  contract. 

Whether  Oteri  Intended  to  claim  damages  from  Couder  for  the  seduc- 
tion of  Mrs.  Oteri,  or  to  hold  him  responsible  as  an  accomplice  of  the 
conjurer,  he  was  using  threats  through  his  counsel,  of  legal  proceedings 
which  he  had  the  light  to  use,  which  would  cause  Couder  annoyance, 
by  publicity,  or  other  inconveniences ;  and  this  showing  excludes  the 
idea  of  a  resort  to  violence  and  assiissi nation,  either  by  himself,  or  by 
the  instrumentality  of  others,  as  charged  by  plaintiff.  See  the  case  of 
Benner  vs.  Van  Norden,  27  A.  477. 

Oteri  introduced  testimony  to  show  that  the  consideration  of  the  note 
was  a  loan  of  $3,000  made  to  Couder,  at  divers  times,  in  sums  of  $1200, 
$800,  $600  and  $400;  and  on  this  point  the  record  teems  with  an 
avalanche  of  conflicting  testimony,  which  we  have  read  and  analyzed. 

But  under  our  views  of  the  case,  and  with  our  clear  conclusion  that 
Couder  has  utterly  failed  to  cast  sufficient  doubt  on  the  legality  and 
validity  of  the  contract,  so  as  to  shift  the  bui*den  of  evidence  on  Oteri, 
we  find  it  unnecessary  to  express  an  opinion  on  that  branch  of  the 
case.  Believing  that  the  degree  of  violence  or  the  character  of  threats, 
which  in  law  vitiates  a  contract,  must  be  considered  and  weighed,  in 
reference  to  men  of  ordinary  composure  and  nerve,  and  not  in  the 
scales  of  imaginative  alarmists,  and  being  thoroughly  satisfied  from  the 
evidence  that  Couder  was  not  actuated  in  executing  this  contract,  by 
any  fear  of  bodily  harm  to  himself,  or  much  less  to  his  family,  we  are 
constrained  to  differ  with  our  learned  brother  of  the  District  Court  in 
the  conclnsion  which  he  reached. 

It   is,  therefore,  ordered,  that    the  judgment    appealed    from  be 
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annulled,  avoided  and  reversed,  and  that  plaiDtifiTs  demand  be  r^ected, 
and  his  action  dismissed  ;  and  it  is  further  adjudged  and  decreed,  that 
defendant,  Oteri,  recover  judgment  on  his  reconventional  demand,  on 
his  three  notes  of  one  thousand  dollars  each,  with  eight  per  cent  per 
annum  interest  from  July  12,  1876,  and  with  recognition  of  his  mort- 
gage under  the  Act  of  July  12,  1876,  and  that  plaintiff  pay  all  costs  in 
both  Courts. 
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Henry  Ellermak  ts.  Morgan's  Louisiana  and  Texas  Railbojo) 

AND  Steamship  Company. 

This  is  a  salt  for  trbarfiige  dnea  claimed  by  plalDtlff  from  defendaata,  in  rlrtae  of  bia  wltfrf 

contract  wltb  tbe  City  of  New  Ortoaaa. 
Tbe  contract  under  whicb  plalntitf  anea,  did  not  tranafer  to  bim  tbe  rlgbt  of  coUeetisg  daei 

for  wbarvea  or  plera,  not  built  or  furaiabed  by  tbe  City. 
Aa  tbe  wbarf,  for  tbe  uae  of  wblob  duea  are  claimed,  la  tbe  property  of  deiteidaBta,  ^ 

cannot  be  made  to  pay  duea  for  tbe  aame. 
Had  tbe  City  beraelf  brought  tbia  action,  abe  could  not  bare  recoTored,  aa  abe  can  claim  em- 

penaation  only  wben  the  wbaiTea  uaed  are  ber  own  property. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Otl^m. 
Houston,  J. 


F.  D.  Kimj,  J.  B.  Euatis,  for  Plaintiff  and  Appellant : 

The  ordinance  re^^lating  wbaifage  duea  la  conatitutional.  -  90  Wallace,  577;  5  Otto,  94:  It 

Otto,  433 :  5  Otto.  430. 
Tbe  bank  a  of  a  rirer  are  pnbllo  property.    10  Petera,  608 ;  0.  C  457  (448),  436  (446),  8ia  {9%. 

18  La.  884. 
Tbebanka  are  out  of  commerce,  and  aul^ect  to  tbe  public  aenritude.    9  Haitin,  €36,  fl£:  4 

Bob.  350 ;  15  An.  657 ;  11  An.  148 ;  30  An.  190. 
Tbe  building  of  a  private  wbarf  and  charging  wbarfltge  duea  ia  a  pnniabable  offiaaae.   Actrf 

1808,  re-enacted  in  ReTiaed  Btatutea  1870.  aeo.  017,  p.  180. 

Leovy  dt  Kruttschnitt,  for  Defendants  and  Appellees : 

T. 

The  Ordinance  No.  8B48,  Ad.  Seriea,  and  that  of  No.  3148,  Ad.  Serlea,  (OrdtnanM  No.  StSL 
aa  amended)  and  tbe  contract  made  under  them,  by  their  own  tenna,  do  not  apply  ta 
wharvea  In  the  FifUi  Diatrlot  of  the  City. 

Nor  do  tbe  ordinancea  and  contract  give  tbe  leaaee  tbe  right  to  collect  fWnn  wbarvea  oc*  teft 
by  tbe  City  or  leaaee.    Tbe  wharf  leaaee'a  power  to  build  wharrea.  tlien  ebUeot  duea.  «m  \ 
by  the  contract  Itaelf,  limited  to  tbe  bnildiog  of  wbarvea  where  no  wkMrrva  had  betas  | 
been  conatruoted. 

n. 

The  power  to  conatruot.  maintain,  and  nae  their  own  wbavea,  was  graated  to  deftodaata  ■ 
their  vendora  by  aeveral  Acta  of  tbe  Loniatana  legtilaitora,  and  among  otben  ^  d 
following :    AcU  1853,  p.  119 ;  1853,  p.  3S8 ;  1855,  p.  918 ;  1858,  p.  196  (  1877,  p.  37. 
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III. 

7be  grants  by  th«  legialatnre  to  the  defendants  and  their  rendors  did  not  deprive  the  City  of 
any  vested  right,  as  contended,  fdr  two  reasons  .- 

1.  The  grants  were  made  before  the  Fifth  District  (Algiers)  was  made  part  of  New  Orleans, 
which  was  by  Act  of  1870,  (Bxtra  Session,  No.  7,  p.  30.) 

S.  Because  the  legislature  has  power  to  control  the  administration  of  the  banks  of  the  riTcr 
and  the  lanilings.  (The  case  of  Ellerman  vs.  New  Orleans,  30  An.  190,  only  decided  that 
the  legislatnre  could  not  deprive  the  City  of  a  wbarf  built  by  the  City,  without  compen- 
sation. In  that  case  the  City  owned  both  the  wharf  and  the  ad^joining  property.)  C.  C. 
4 j3,  455,  458 ;  City  of  New  Orleans  vs  £llerman,  decided  by  the  United  States  Supremo 
Court  in  March  ISSi,  (opinion  annexed  to  this  brief);  1  Black,  1 :  New  Orleans  vs  N.  O., 
M.  and  Chattanooga  R.  R.  Co.,  27  La.  414 ;  5  An.  661 ;  15  An.  577 ;  22  An.  545. 

IV. 

I>efendants.  as  riparian  owners,  even  without  special  grants,  possessed  the  right  to  build 
wharves  for  their  own  use  in  front  of  their  property.  31  An.  p.  65 ;  6  An.  430 ;  5  An.  36  : 
20  An.  308;  C.  C.  455,  457,  452,  663;  New  Orleans  vs.  EUerman,  United  States  Supreme 
Court,  March,  1882 ;  1  Black,  23 ;  7  WaJl.  272  ;  10  Wall.  502 ;  21  Wall.  389 ;  1  Eng.  Law 
Reports,  AiH;»eal  Cases,  652. 

V. 

And  tills  is  a  right  of  which  riparian  proprietors  cannot  be  divested,  except  by  legal  proceed- 
ings, and  for  adequate  oompensaUon,  no^  without  existence  of  necessity  for  public  use. 
5  Central  Law  Journal,  267 ;  10  Wall.  502 ;  18  La.  122 ;  20  An.  308;  27  An.  414 ;  C.  C.  863. 

VI. 
There  is  no  material  difference  between  the  Civil  Law  and  the  English  and  American  Common 
Law,  as  to  the  rights  of  ripaiian  proprietors.  6  Martin,  244 ;  27  An.  414 ;  31  An.  65;  C.  C. 
45S,  457,  452;  2  Kent's  Com.  §  428  (note);  2  lUackstoue  Com.  262 ;  13  Howaiti.  416,  426 ;  24 
Howard,  41;  10  Peters,  662;  1  Black,  23;  7  WaU.  289;  10  Wall.  497,  506;  1  English  Law 
Reports,  Appeal  Cases,  662. 

vn. 

The  powers  granted  by  special  statutes  to  defendants  was  for  a  public  purpose,  to^wit :  a 
railtoad  purpose.  27  An.  414;  11  An.  161;  3  WaU.  364;  5  WaU.  772;  15  WaU  667-8; 
19  WaU.  661 ;  MiUs  on  Em.  Domain,  Sec.  14. 

Property  devoted  to  a  public  use  can  be  expropriated  only  in  extreme  cases.  Mills  on 
£m.  Domain,  Sec.  46. 

VIIL 
The  Act  of  1808  (Sec.  918,  R.  S.)  did  not  prohibit  the  ballding  of  wharves  by  the  riparian 
proprietor,  nor  a  charge  for  the  use  of  wharves ;   but  a  charge  for  the  use  of  the  bank. 
BestdeSi  the  Act  is  otherwise  inapplicable  to  this  case. 

IX. 

Any  ordinance  imposing  a  charge  for  the  use  of  a  wharf,  not  owned  by  the  City,  Lb  in  violation 
of  the  United  States  Constitution,  and  consequently  void.  So,  also,  is  an  ordinance 
Imposing  charges  beyond  a  fair  equivalent  for  the  use  of  wharves  owned  by  the  City. 

Hence,  Ordinancee  Nos.  2948,  Ad.  Series,  and  3148,  Ad.  Series,  invoked  in  this  case,  as  appUed 
to  defendants,  are  null  and  void,  because  they  contravene  the  following  provisions  of  the 
United  States  Constitution:  « 

1.  Art.  First,  Section  10,  §  3:  No  State  shall,  withoat  the  consent  of  Congress,  levy  any  duty 
on  tonnage ;  and 

2.  Art.  Firsts  Section  8^  §  3:  Congress  shall  have  power  *  *  '*  to  regulate  oommerce 
with  foreign  nations,  and  among  the  several  States  and  with  the  Indian  tribes."  27  An. 
414;  31  An.  65,  6  WaU.  31 ;  19  Wall.  581 ;  20  WaU.  580 ;  94  U.  S.  S.  C.  238,  248;  95  U.  S.  S. 
C.  580 ;  100  U.  8.  S.  C.  423,  430. 

The  power  to  regulate  commerce  is  exclusively  vested  in  Congress.  9  Wheaton,  186 ;  12 
Wheaton,  414;  12  P^len,  72;  6  WaU.  31 ;  94  U.  S.  S.  C  246;  100  U.  S.  S.  C.  434. 
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X. 

TheOrdinanocB  Nob.  394S,  Ad.  SeiioA.  and  3148,  Ad.  Series,  are  null  and  roid,  becanse  t^ 
Tiolate  Art.  First,  Section  9,  ^6,  wlifch  dfclarea  that  no  prtfermice  shall  be  gtveobyasj 
regulation  of  comruerce  or  revenue  to  the  ports  of  one  State  over  those  of  another;  aor 
shall  vossclfi,  bouDd  to  or  from  one  Stnte.  he  obliged  to  <  ntor,  clear  orpa^  duties  in  ansthti. 
94  tr.  S.  S.  C.  p.  243 ;  100  U.  S.  S.  C.  p.  434. 

XL 

The  ordinances,  so  fur  as  it  is  atteniptc<l  to  apply  them  to  dt^ferdants  in  thin  caitf ,  ar^  bbQ 
and  void,  beoause  they  impair  the  ob11r;atiou  of  the  contract  by  whii-h.  for  and  in  CMsii' 
eration  of  construotiujz  the  road,  the  State  f^ranted  the  whaif  franchises,  of  irhicbitia 
BoujiCht  to  deprive  defendants. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  plaintiff  seeks  to  i-eeover  from  the  defendants 
874,413.50,  for  the  use  of  a  wharf  in  tlie  Fifth  District  of  the  City,  on 
the  right  bank  of  the  river,  during  a  stated  periml.  He  rests  liis  claim 
on  a  contract  of  lease  from  the  City  of  New  Orleans,  eut45red  iutoon 
the  29th  of  June,  1875,  by  which  he  claims  t.o  have  been  subrogated  to 
all  the  rights  of  the  corporation  to  collect  all  wharfage  dues  within 
corporate  limits.  * 

The  City  intervened  and  joined  the  plaintiff. 

The  defendants  resist  the  demand,  on  four  different  grounds : 

1.  The  ordinances  for  the  sale  of  the  lease,  and  the  lease,  were  not 
intended  to  apply  to  said  District ;  that  they  did  not,  and  could  not 
refer  to  wharves  not  built  or  repaired  by  the  City  or  the  contractor. 

2.  The  right  to  build  and  use  wharves  was  conceded  them  and  their 
vendors,  by  the  State,  and  was  exercised  during  twenty-five  years. 
The  concession  was  a  consideration,  or  inducement  for  the  building  of 
a  railroad,  and  constitutes  a  contract,  the  obligation  of  which  cannot 
be  impaired. 

3.  They  and  tlieir  authors,  independent  of  grants,  had,  and  hnve,M 
riparian  owners,  the  right  to  build  and  use  wharves  in  front  of  their 
property,  and  even  to  charge  for  the  use  of  them,  and  that  they  cannot 
be  divested  thereof,  unless  after  legal  expropriation  and  adequate 
compensation  paid. 

4.  The  ordinances  authorizing  the  collection  of  the  dues  claimed, 
are,  in  general,  and  specially  as  to  the  defendants,  if  they  refer  to  them, 
null  and  void,  because  they  violate  the  contract  with  the  State,  create  ft 
tonnage  and  discriminating  duty,  thus  regulating  commerce. 

From  a  judgment  against  him,  the  plaintiff  has  appealed. 

It  is  claimed  that,  in  consequence  of  the  intervention,  the  suit  mart 
be  dealt  with  as  though  instituted  by  the  City.    We  do  not  think  eo. 

The  City  cannot,  by  her  judicial  proceeding,  enlarge  in  any  manner, 
so  as  to  affect  third  persons,  the  substance  of  a  contract  entered  ioto 
by  her  with  the  defendants,  after  fulfilment  of  the  formalities  reqoi^ 
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by  law  provided  for  snch  purposes.  The  action  is  for  the  recovery  of 
dues,  to  which  plain tilfchiims  to  be  entitled,  under  a  transfer  and  sub- 
rogation from  the  City.  The  plaintiff  can  exercise  those  rights  only, 
which  it  wag  proposed  to  transfer  to  him,  and  which  could  have  been 
and  were  actually  conveyed  to  him.  He  can  exercise  none  other.  The 
City  cannot,  by  her  intervention,  whatever  it  be,  amplify  the  aver- 
ments or  prayer  of  the  plaintiff's  petition. 

It  is  quit4i  difficult  to  discern  wlmt  interest  the  City  had  in  this  litiga- 
tion. If  she  transferred  to  the  plaintiff,  among  others,  the  riglit  of 
collecting  the  wharf  dues  claimed,  wliat  is  it  to  her,  that  he  recovers 
or  fails,  in  the  absence  of  any  warranty  on  her  part,  of  the  existence 
of  such  right  and  of  its  lucrativeness?  If,  on  the  other  hand,  she  did 
not  convey  it,  what  benefit  can  she  derive  by  admitting  the  transfer, 
in  a  judicial  proceeding  in  which  she  has  nothing  to  make?  It  would 
seeui  that  the  City  should  be  peifectly  indifferent  to  plaintiff's  success 
or  defeat. 

We  should  deal  with  the  action  as  brought  by  the  plaintiff  alone, 
w^bose  preticnsions  can  not  he  fortified  b^^  any  say  so  of  the  corporation. 
It  is  apparent  that,  if  it  be  true  that  the  City  could  not  recover,  had 
slie  brought  the  suit,  the  plaintiff  necessarily  is  debaiTed  from  his 
claim,  vice  the  City,  whose  rights  only  he  could  champion. 

However,  conceding  arguendo  the  theory  upon  which  the  action  rests, 
that  under  the  legislation  of  the  State,  the  City  has  the  exclusive  right 
to  build  wharves  within  her  limits,  and  that  this  privilege  is  a  vested 
property  based  on  the  consideration  that  she  is  burthened  with  the 
responsibility  of  furnishing  to  the  vast  shipping  visiting  this  port, 
soitable  accomodations,  it  does  not,  in  the  least,  follow  that  she  would 
have  the  right  to  collect  wharfage  dues,  from  one,  who,  being  a  ripa- 
rian owner,  has  built  and  renewed  at  his  exclusive  expense,  without 
any  opposition,  in  the  Fifth  District  of  the  City,  on  the  right  bank  of 
the  river,  and  uses,  for  his  purposes,  a  wharf  in  front  of  his  property. 

The  City  may,  on  account  of  the  existence  of  the  exclusive  right  and 
privilege  lodged  in  her  of  building  wharves  within  her  limits,  prevent 
the  construction  of  such  by  individuals,  and  possibly,  even  after  the 
erection  of  the  same,  prevent  the  further  use  thereof  by  expropriation, 
ou  compensation  ;  but  this  is  not  a  suit  of  that  character.  Viewed  in 
the  most  favorable  light,  from  plaintiff  ^s  own  standpoint,  it  could  only 
be  treated  as  an  action  by  the  City  to  recover  from  the  defendants  for 
the  use  of  their  own  propert3\ 

The  inconsistency  of  the  position  under  the  theory  is  apparent.  It 
demonstrates  the  fallacy  of  the  proposition,  and  proves  completely 
destructive  of  the  position  assumed  under  it.  How,  indeed,  could 
the  Citji  with  any  semblance  of  plausibility,  in  the  same  breath, 
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aver  her  exclusive  right  to  build  wharves  and  waive  that  privi- 
lege, by  ratifying  an  infraction  of  it,  in  claiming  from  the  infrioger 
dues,  for  the  use  of  a  construction  put  up  by  him  in  derogation  of  the 
right  f  It  would  seem  that  either  the  City  can  or  she  cannot  permitan 
encroachment.  If  she  can,  and  she  does  it,  she  ratifies;  if  she  cannot, 
her  ratification  would  l>e  a  nullity.  But  it  is  clear  that  because  tlie 
City  has  the  exclusive  privilege,  it  is  a  non  sequitur  to  say  that  sheu 
bound  to  exercise  it,  for  that  would  be  throwing  her  and  plaintiff  oat 
of  Court,  on  the  latter's  own  theory,  that  this  case  can  be  considered  u 
instituted  by  the  City  herself  directly. 

But  the  fact  is,  that  the  suit  was  not  brought  by  the  City.  It  wan 
instituted  by  the  plaintiff,  as  subrogee,  under  a  contract,  anthorizedbT 
and  resting  upon  municipal  ordinances,  which  expressly  form  part  of 
the  contract. 

The  6th  Section  of  Ordinance  2198,  A.  S.,  which  refers  to  the  chargei 
mientioned  previously  in  it,  and  which  the  plaintiff  claims  tlie  right  t» 
collect,  is  express : 

'<  That  the  charges  mentioned,  •  •  •  shall  be  exigible  onlyim 
such  *  *  *  vessels,  as  shall  land  or  moor  at  the  Avharves  and  piei* 
furnished  by  the  City  of  New  Orleans." 

Section  8  of  the  same  Ordinance,  provides:  that  the  purchaser 
such  rights  as  she  (the  City)  possesses,  and  the  said  revenues,  sa 
to  all  the  rights  now  held  by  other  persons  by  way  of  lease,  privQfj 
contract,  or  by  law." 

Section  12  of  Ordinance  3121,  A.  S.,  after  speaking  of  the  Ist^  9d, 
and  4th  Districts  of  the  City,  declares  : 

*'  But  the  said  transferree  shall  not  been  titled  to  receive  any  rerea 
fh>m  vessels  landing  in  the  other  districts,  until  after  wharves, 
have  been  built  and  the  transferree  shall  have  complied  with 
requirements  of  this  Ordinance,  in  relation  to  them." 

Section  13  is  lengthy,  but  is  merely  to  the  effect,  that  the  lessee 
not  be  bound  to  build  wiiarves  outside  of  the  four  districts,  and  tl 
if  new  wharves  are  required,  in  the  5th  District,  they  may  be  boilt 
the  request  of  the  City  Council,  or  of  the  part^-  desiring  them. 

The  defendants  claim  that  these  ordinances,  and  the  contract  m 
under  them,  bj^ .their  own  terms,  do  not  apply  to  the  5th  District; 
the  power  to  construct,  maintain  and  use  their  owu  wharves,  was  grant 
to  them  and  their  authors  by  several  Acts  of  the  Legislature  in  I 
1855, 1858, 1877,  which  did  not  deprive  the  City  of  any  vested  ri, 
because  conferred,  before  the  5th  District  became  part  of  the 
which  was  in  1870,  and  besides,  because  the  legislature  has  power 
control  the  administration  of  the  banks  of  the  river  and  the  1 
that,  independent  of  such  grants,  as  riparian  owners,  they  have 
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ligbt  to  build  wharves,  for  their  own  purposes,  in  front  of  their  prop- 
tn^ty,  which  cannot  be  taken  away  after  bein/[(  exercised,  unless  aft«r 
expropriation  upon  adequate  compensation,  and  for  public  utility.  They 
0jet  up  fui-ther  defenses  attacking  the  constitutionality  of  the  ordinances, 
and  neeessaiily,  tlie  validity  of  the  contract  relied  upon  by  the  plaintiff, 
vrhich  defenses,  from  the  view  which  we  have  taken  of  the  case,  we. 
tliink  unnecessary  to  particularize. 

The  evidence  shows,  that  in  1872,  Mr.  Morgan,  an  author  of  defend- 
ants, bought  in  the  Fifth  District,  'on  the  right  bank  of  the  river,  a 
tract  of  land  having  a  front  of  475  feet,  with  all  riparian  rights  thereto 
belonging,  and  that,  at  that  date,  there  existed  in  front  of  the  property 
a  private  whaif  which  had  been  iu  use  for  perhaps  twenty-live  years, 
and  which  was  in  a  condition  necessitating  to  be  replaced ;  that  in  1873, 
Mr.  Morgan  rebuilt  the  wharf,  which  became  an  adjunct  to  the  railroad 
which  he  owned,  at  a  cost  approachiijg  $25,000,  exclusive  of  certain 
improvements  e4>stiug  as  much. 

It  is  for  the  nse  of  this  wharf  by  the  defendant«,  who  own  it,  that  the 
plaintiff  claims  whaifage  dues  for  the  stated  sum. 

It  is  established  ecmclusively,  and  not  denied,  that  neither  the  City, 
nor  the  plaintiff,  ever  expended  one  dollar  on  this  wharf,  either  for 
building  or  for  repairing  it. 

In  the  case  of  Cannon  vs.  New  Orleans,  20  Wall.  577,  from  this  Court, 
the  U.  S.  Supreme  Court  took  occasion  to  say : 

"  It  is  a  doctnne  too  well  settled,  and  a  practice  too  common  and  too 
essential  to  the  interests  of  commerce  and  navigation,  to  admit  of  A 
doubt,  tiiat,  for  the  use  of  such  structures,  erected  by  individual  enter- 
prise, and  ever3' where  recognized  as  private  property,  a  reasonable 
cM>mpensation  can  be  exacted.  And  it  may  be  safely  admitted,  also, 
that  it  is  within  the  power  of  the  State  to  regulate  this  compensation, 
i»o  as  to  prevent  extortion,  a  power  which  is  often  very  properly  dele- 
gated to  local  municipal  anthority.^^ 

Nor  do  we  see  any  reason  why,  when  a  city  or  other  municipality  is 
the  owner  of  such  structures,  built  by  its  own  money,  to  assist  vessels 
landing  within  the,  limits,  in  the  pursuit  of  their  business,  the  City 
idiould  not  be  allowed  to  exact  and  receive  this  compensation,  as  well 
as  individuals. 

In  the  case  of  the  New  Orleans,  Mobile  &  Texas  Railroad  Company 
against  Henry  Ellerman,  decided  in  March  last,  by  that  high  tribunal, 
it  was  distinctly  held,  referring  to  the  last  case,  that  the  sole  ground  of 
the  City  of  New  Orleans  to  collect  wharfage  at  all,  is  that  it  is  a  reason- 
able compensation,  which  it  is  allowed  by  law  to  charge,  for  the  actual 
nse  of  structures  provided  at  its  expense j  for  the  convenience  of  vessels 
engaged  in  the  navigation  of  the  Mississippi  river. 
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Referring  to  the  case  of  New  Orleans  vs.  Wilniot,  31  A.  55,  tlie  same 
Court  said,  that  it  is  true,  as  was  there  decided,  that  tlie  City  eaDDot 
forbid  any  water  craft  from  using  the  banks  of  the  na^^gable  waters 
of  the  State  for  purpose  of  navigation  and  commerce,  and  cannot  comr 
pel  them  to  pay  to  it  wharfage,  exc^t  as  compensation  for  the  ase  of 
wharves  of  which  it  is  the  proprietor » 

The  Court  goes  on  to  say  :  The  rights  of  the  City,  in  respect  to  tlii* 
controversy,  would  seem  then  to  be  reduced  to  that  of  building  levew 
and  wharves  on  the  banks  of  the  river,  within  its  corporate  limits  for 
public  utility,  with  the  exceptions  established  by  the  paramount  law» 
and  collecting  reasonable  wharfage  for  the  actual  use  of  such  structnreiK. 
The  case  in  which  the  Court  thus  spoke,  is  one  to  which  the  present 
plaintiff  was  a  party,  seeking  to  prevent  the  Railroad  Company  from 
using  its  wharf  on  the  left  bank  of  the  river,  as  a  public  whai-f,  beyood 
the  limits  of  such  use,  as  defined  by  a  Joint  Resolution  of  the  General 
Assembly  of  this  State,  of  March  6th,  1869,  excluding  the  City  from  the 
right  of  building  a  wharf  on  the  land  of  the  Company.  After  consid- 
ering the  question,  the  Court  concluded,  saying : 

The  only  injury  of  which  he  (Ellennan)  can  be  heard  in  a  jndicial 
tribunal  to  complain,  is  the  invasion  of  some  legal  or  equitable  ri^ht. 
If  he  asserts  that  the  competition  of  the  Railroad  Company  damages 
him,  the  answer  is  that  it  does  not  abridge  such  right.  If  he  alleges 
that  the  Railroad  Company  is  acting  beyond  the  warrant  of  tbe  law, 
the  answer  is  that  a  violation  of  its  charter  does  not,  of  itself,  injuri- 
ously affect  any  of  his  rights.  The  Company  is  not  shown  to  owe  him 
any  duty  which  it  has  not  performed.  After  reference  to  a  number  of 
authorities,  the  Court  reversed  the  decree  of  the  Circuit  Court. 

We  are  told  by  the  plaintiff's  distinguished  counsel,  that  if  the 
Supreme  Court  of  the  United  States,  in  that  recent  decision,  presents 
views  in  conflict  with  those  expressed  in  30  A.  190,  upon  a  question 
involving  local  statute  law  and  jurisprudence,  the  authority  of  that 
tribunal  is  more  than  questionable. 

We  have  considered  the  State  case,  which  is  to  the  effect  tliat  the 
City  cannot  lawfully  .be  required  to  permit  the  use  of  her  wharves 
without  compensation,  on  the  ground  that  they  are  property.  It  has 
received  due  consideration  from  the  U.  S.  Supreme  Court,  which  has 
accorded  to  it  the  whole  merit  which  it  deserves,  and  it  remains  in  a 
condition  of  perfect  integrity. 

The  case  presently  before  this  Court  is  not  one  in  which  the  City 
seeks  to  prevent  the  defendants  from  using  their  wharf  in  any  manner, 
or  to  expropriate  it  and  enjoy  it  for  her  purposes. 

When  such  a  case  will  be  presented,  it  will  be  time  enough  to  deter- 
mine the  important  issues  raised  by  the  defendants  heretofore  indicated. 
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In  the  actnal  controversy,  we  are  called  upon  merely  to  decide 
whether  the  plaintiff,  under  a  contract  with  the  City,  an'd  a  subrogation 
to  her  right  to  collect  wharfage  dues,  is  entitled  to  recover  such  from 
the  defendants  for  the  use  of  a  whaif  built  by  their  authors,  which  is 
their  property,  in  front  of  land  which  they  own  fronting  the  river, 
with  all  the  rights  of  riparian  proprietors,  and  towards  the  building  of 
idiich  neither  the  City  nor  the  plaintiff  has  ever  contiibuted  a  cent, 
and  in  and  to  which  neither  claim  any  right  of  ownership  or  of  enjoy- 
ment. 

It  clearly  results  from  the  evidence,  that  it  was  not  intended  by  the 
eontract  relied  upon,  that  the  plaintiff  should  have  the  right  of  collect- 
ing wharfage  dues,  unless  where  the  wharves  and  piers  were  furnished 
by  the  City ;  that  the  wharf  in  question  was  not  thus  furnished  by 
the  City,  and  is  the  property  of  the  defendants,  and  we  conclude 
that  even  had  it  been  contemplated  by  the  contract  otherwise,  as  the 
City  could  not  have  recovered  from  the  defendant  for  the  use  of  their 
own  wharf,  the  plaintiff,  who  only  claims  under  a  transfer  and  subro* 
gation  from  her,  must,  necessarily,  likewise  fail  in  his  action. 

We  find  no  error  in  the  judgment  appealed  from,  which  is  affirmed, 
with  costs. 

Levy,  J.,  absent. 


No.  8500. 
H.  A.  Wedkrstrandt  et  al  vs.  Julius  Freyhan. 

!■  » toit  bnragbt  to  Minal  a  tax  salOr  the  tax  ooQeotor,  havlog  no  interest,  is  not  a  necessary 

patty. 
Plaintiff  being  nnaUe  to  detennine  the  amonnt  of  the  ta^ras  dne,  throngh  loss  of  the  assess* 

sent  toIIb,  ia  relieved  fh>a  making  a  tender,  as  a  condition  precedent  to  an  action  for  the 

recovery  of  the  property, 
nsa  of  prescription  of  three  years  no  bar  to  an  action  to  annul  a  tax  sale  for  direct  violation 

of  prohibitory  law.    It  Is  a  bar  only  to  actions  for  if^omuU  or  relative  nullities. 
Where  tax  sale  was  made  in  direct  violation  of  a  prohibitory  law,  the  sale  is  an  absointe 

Bttiiity. 
TUs  balog  a  case  involving  the  interpretation  of  a  statute,  we  consider  the  purchaser,  though 

the  sale  be  a  nullity,  in  good  faith 
This  Court  will  follow  the  wise  rule  of  Hare  deeirit,  in  regard  to  two  decisions  of  this  Court 

Saterpreting  Act  7,  Extra  Session,  1875.  though  probably  eironeoas. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  Parish  of 
West  Feliciana.     Yoist,  J. 


B,  K,  Hoieell,  for  Plaintiffs  and  Appellants : 

la  tax  aalM  absolutely  niJl,  the  tax  collector  (having  no  interest)  is  not  a  necessary  party ;  a 
]»«oedent  tender  is  not  required,  and  the  prescription  of  one  or  three  years  does  not 
apply. 
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Section  3  of  Act  No.  7,  Extra  Seasion,  1875,  beld  to  apply  to  taxes  tbroagboat  the  State.  (90 
A.  871 ;  38  A.  2^)  and  is  not  nnconstitatioDal.  Where  there  is  donbt,  the  onconatita- 
tionality  of  a  law  is  not  declared. 

The  pnrcbaser  at  a  tax  sale  absolut«  ly  nnll  is  in  bad  faith,  and  must  pay  rest  and  all  damsfr^ 
less  the  actual  taxes  paid  without  costs..  If  in  Rood  faitli,  he  is  entitled  only  to  the  value, 
at  date  of  Judgmeot,  of  the  improvements  made  by  him  prior  to  the  suit,  liss  the  ralue  of 
mateiials  UHe<l  and  propeity  destroyed  by  him. 

W.  W,  Leakey  for  DefendaDt  and  Appellant : 

In  actions  to  annul  tax  sales,  the  tax  collector  is  a  neoesaary  party,  and  should  be  Hted. 

99  A.  115. 
The  alleged  owner  of  property  which  has  been  sold  at  a  tax  sale  oannot  nuiintain  an  action  for 

its  recovery,  until  he  has  tendered  to  the  purchaser  at  the  sale  the  price  paid  by  the 

latter.    This  is  a  prereqniaite.    30  A  310 ;  ib.  183S. 
Actions  to  invalidate  the  titles  to  any  property  purchased  at  tax  sales,  under  or  by  virtue  of 

any  law  of  this  State,  shall  be  prei«oribed  by  a  lapse  of  three  years  from  the  date  of  auch 

sale  (Section  5,  Act  105,  of  1874;  33  A.  991)  and  this  prescription  runs  against  minors. 

24  A.  Sll. 
Section  3,  Act  7  of  1975,  Extra  Session,  does  not  apply  throughout  the  State  i  ac»pUes  only  to 

lands  overflowed  in  1874.     If  otherwise,  it  is  unconstitutional,,  the  ol))eot  not  beiaje 

expressed  in  the  title.    Constitution   1^68,  Ait.  U4 ;  1879,  Art.  29. 
The  purchaser  at  tax  sale  has  the  right  to  demand  the  value  of  all  improvements  he  has 

made  on  t^e  landa,  and  oannot  be  forced  to  remove  them.    Act  100  of  1873 ;  B.  C  C  3453; 

15A.69ei  18  A.  407. 


The  opinion  of  the  Court  was  delivered  by 

Pocii^,  J.  Plaintiffs  seek  to  annul  a  tax  sale  of  their  pi*operty,  made 
on  the  25th  of  October,  1875,  on  the  ground  that  the  sale  was  made  in 
violation  of  the  law  as  contained  in  Section  3  of  Act  No.  7  of  the  Extra 
Session  of  1875. 

Defendant  excepted,  and  urged : 

1 .  Want  of  proper  parties,  because  the  tax  collector  was  not  made  a 
party. 

2.  Want  of  tender  of  the  price  paid  by  him  at  the  tax  sale. 

3.  The  plea  of  prescription  of  three  years. 

His  exception  was  properly  overruled  by  the  District  Judge. 

1.  The  tax  collector  is  not  a  necessary  party  to  such  an  action,  as 
he  has  no  personal  int<3rest  in  a  judgment  involving  the  title  to  prop- 
erty, which  either  belongs  to  plaintiffs,  by  reason  of  the  alleged  nullity 
of  the  sale,  or  is  the  property  of  the  defendant  under  his  purchase. 
The  State  itself,  to  whom  the  proceeds  of  the  sale  were  paid,  could  not, 
in  such  a  proceeding,  be  compelled  to  reimburse  the  purchase  price  to 
the  defendant,  in  case  his  sale  should  be  annulled,  and  could  sot,  there- 
fore, be  made  a  party,  even  with  her  consent.  (30  A.  871).  A  fortiori 
her  agent  in  the  proceeding  has  no  possible  interest  in  the  controversy. 
Hickman  vs.  Dawson,  33  A.  438. 

2.  In  their  petition  plaintiffs  allege  their  inability  to  tender  the 
price  paid  by  defendant,  for  the  reason  of  the  loss  of  the  assessment 
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rollft  for  the  years  for  the  taxes  of  which  the  tax  sale  was  made,  and 
for  the  farther  reason  that  the  taxes  charged  covered  another  portion 
of  the  property  in  controversy,  which  had  been  previously  sold  to  the 
defendant.  Under  these  allegations  plaintiffs  were  exonerated  from 
the  obligation  to  make  a  previons  tender  of  the  purchase  price  as  a 
condition  precedent  to  their  recovery  of  the  property.  32  A.  924, 
Gnidry  vs.  Broussard  ^  32  A.  1290,  Miller  vs.  Montague  et  al. ;  Staf- 
ford vs.  Twitohell,  33  A.  520. 

3.  The  plea  of  prescription  of  three  years  cannot  defeat  an  action 
for  the  nullity  of  a  tax  sale,  alleged  to  have  been  made  in  direct  viola- 
tion of  a  prohibitory  law.  We  have  held  that  such  plea  could  be  a 
bar  to  actions  for  informal  or  relative  nullities  only.  Lague  vs.  Boagni, 
32  A.  912. 

For  answer,  the  defendant  pleaded  the  general  issue,  followed  by  a 
special  defense,  averring  good  faith  in  his  purahase,  which  he  made  at 
the  special  request  of  the  tutrix,  plaintiff  herein,  to  whom  he  subse- 
quently paid  some  $450,  so  as  to  perfect  his  title,  and  he  prayed 
that  in  case  the  sale  be  declared  null,  that  he  be  allowed  to  remain 
in  possession  of  the  property,  until  reimbursed  $176.99,  amount  of 
taxes,  with  50  per  cent,  on  that  amount,  the  further  sum  of  eight 
hundred  dollars  paid  by  him  for  improvements,  and  the  additional  sum 
of  $450,  amount  paid  to  plaintiffs  through  their  tutrix. 

The  judgment  of  the  lower  court  decreed  the  nullity  of  the  sale,  and" 
decreeing  the  defendant  a  purchaser  in  good  faith,  allowed  him  the  sum 
of  one  hundred  and  fifty-nine  dollars  and  forty-four  cents,  for  taxes 
paid  by  him,  and  ordered  him  to  remove  the  buildings  and  improve- 
ments placed  by  him  on  the  premises  on  or  before  the  first  of  April, 
1882,  with  the  right  of  retaining  possession  until  reimbursed. 

Both  parties  have  appealed. 

The  test  of  the  validity  of  the  sale  is  found  in  the  proper  interpreta- 
tion of  Act  No.  7  of  1875,  which  has  been  Judicially  expounded  by  our 
immediate  predecessors,  in  two  decisions,  30  A,  871 ;  32  A.  228 ;  and 
construed  to  have  provided  a  suspeusion  of  t^ix  sales  in  all  cases,  from 
the  date  of  its  enactment  to  the  first  of  November  of  that  year. 

If  we  felt  called  upon  to  give  our  own  interpretation  of  the  remedy 
intended  by  the  legislature  in  enacting  this  remedial  statute,  we  would, 
in  all  probability,,  reach  a  different  conclusion  from  that  announced  in 
the  two  cases  mentioned ;  but  as  the  interpretation  adopted  by  the 
Court  was  twice,  and  very  distinctly  announced  in  important  cases, 
and  after  careful  examination  and  mature  deliberation,  we  consider  that 
the  principle  announced  has  now  become  a  rule  of  property  in  our 
jurisprudence,  and  we  must  yield  to  the  inflexible  but  wise  rule  of  stare 
decisiSf  which  operates  in  mitigation  of  the  uncertain  and  oft  erring 
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jadgmeot  of  tbe  human  mind,  as  a  statute  of  repose  or  a  harbor  of 
safety. 

Tbe  argument  that  the  interpretation  of  onr  predecessors,  in  extendiag 
to  all  delinquent  taxpayers  throughout  the  State  a  relief  apparently 
intended  only  for  unfortunate  owners  of  land  which  had  been  0Ter> 
flowed  in  1874,  exposes  the  Section  3  of  the  Act  to  the  charge  of  nncoD- 
stitutionality,  because  the  object  attributed  to  it  was  not  expressed  in 
the  title  of  the  Act,  is  met  by  a  comparison  of  the  oases,  which  the 
relief  contemplated  by  tbe  Section  was  intended  to  meet,  with  the  title 
of  the  Act. 

The  title  of  an  Act  ''to  relieve  delinquent  taxpayers  from  the  psy- 
ment  of  penalties  m  cerfata  fOMs,^  is  sufficiently  broad  to  include  the 
cases  in  which  delinquent  taxpayers  would  pay  tbe  principal  or  tbe 
amount  of  their  taxes,  on  or  before  the  first  of  November,  1875,  to 
whom,  in  such  cases,  all  interests  and  penalties  would  be  remitted,  ai 
provided  in  the  Section  under  consideration. 

We,  therefore,  conclude  that  tlie  sale  of  plaintiflk*  property  was  as 
absolute  nullity. 

But  under  the  peculiar  circumstances  of  this  case,  turning  upon  the 
proper  interpretation  of  a  Statute  of  at  least  very  doubtful  import,  we 
consider  that  the  purchaser  was  in  legal  good  &ith,  and  Uius  entitled 
to  be  reimbursed  for  the  value  of  his  improvements  and  the  amonnt 
^Df  bis  purchase  price,  including  the  eosts  and  penalties,  as  well  as  the 
amonnt  of  the  tax.  As  it  appears  firom  the  record  that  plaintiffs  made  no 
e£Ebrt  to  settle  their  taxes  on  or  before  the  first  of  November,  1875,  <m  \ 
the  property,  the  ownership  of  which  they  claim  not  to  have  bees 
divested  by  the  tax  sale,  which  was  null  ah  IniHOf  they  are  not  entitled 
to  the  benefits  confeiTed  by  tbe  Act  of  1875,  and  are  bound  to  defend- 
ant for  all  costs  and  penalties  to  which  tlie  property  became  liable 
under  the  very  legislation  invoked  by  them. 

From  the  averment  of  defendant,  touching  the  sum  of  four  hundred 
and  fifty  dollars,  which  he  advanced  to  the  tutrix,  who  has  no  peraoDal 
right  or  interest  in  the  property,  and  which,  therefore,  she  could  not 
dispose  of  or  alienate  in  any  manner,  it  is  clear  that  defendant  cannot 
be  allowed  to  claim  or  recover  that  sum  fh>m  the  owners  of  the  prop- 
erty, in  this  proceeding. 

In  attempting  to  adjust  the  claim  of  plaintiffs  for  rents  and  revenne* 
accrued  since  the  filing  of  their  suit,  as  well  as  Ibr  materials  of  theirf 
used  by  defendant,  and  for  shrubbery,  and  the  connterH^laim  of  defend- 
ant for  the  value  of  his  improvements,  we  are,  as  is  usual  in  such  eaMi| 
met  with  a  mass  of  conflicting  testimony,  which  we  have  taken  great 
trouble  to  scrutinize,  and  from  which  we  have  drawn  the  followiof 
conclusions: 
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That  plaintiflfg  can  recover  nothing  for  the  shrubbery  alleged  t4> 
liave  been  removed  from  the  property  by  defendant ;  that  the  materials 
used  out  of  their  old  house  by  defendant,  were  worth  $50;  and 
that  the  rent  of  the  property  from  February  24,  1880,  is  worth  $50  a 
year,  and  that  the  valne  of  the  improvements  of  defendant  is 
$()00;  the  taxes  and  costs  paid  as  purchase  price  amounted  to 
$176^;  bat  that  he  is  not  entitled  to  fifty  percent,  thereon,  allowed  by 
the  lower  couit,  and  that  the  taxes  paid  by  him  since  th^  sale  amount  to 
$:^.20. 

It  is,  therefore,  ordered,  that  tlie  judgment  of  the  lower  court  be 
amended  in  the  following  particulars : 

f .  In  allowing  $159.44  to  defendant,  in  reimbursement  of  taxes  paid 
by  hliiiy  which  amount  is  increased  to  $176.99  for  taxes,  penalties  and 
costs  paid  at  the  sale,  and  to  the  additional  sum  of  $27.20  for  taxes  paid 
rtinee  the  sale. 

'2.  In  ordering  defendantto  remove  his  buildings  and  improvements, 
for  which  we  decree  him  entitled  to  recover  $600,  subject  to  a 
credit  of  $50  for  plaintiffs'  materials  used,  and  to  the  annual  rent  of 
$50,  from  February  24,  1880,  to  date  of  this  judgment. 

'i.  In  allowing  to  defendant  fifty  per  cent,  on  the  amount  of  taxes 
)Hiid  by  him,  which  per  centum  is  hereby  refused. 

And  it  is  ordered,  that  in  all  other  respects  said  judgment  be  afilrmed, 
ciMts  of  appeal  to  be  paid  by  plaintifi's. 

Rehearing  refused. 


No.  8216. 

£.  S.   ESKRIDGK  AKD  HuSBAND  VS.   E.   I>.  FaRRAR,  AgENT.      MaRY 

E.  Ogden  et  al.  vs.  Heirs  of  John  Perkins.     (Consolidated.) 

Under  %  decree  Temaading  a  oaiue  to  be  tried  adew,  wlthoat  limitation  aa  to  the  scope  of  the 

new  trial,  the  Judge  a  qtto  did  not  err  in  ruling  that  the  oaae  waa  open  on  all  iBauea, 

whether  original  or  aapplemental. 
Where  a  donor  haa  imposed  a  charge  on  the  donee  in  fayor  of  third  persona  who  have  accepted 

the  aame,  the  donor  oannot  revoke  the  donation,  aa  far  aa  anch  third  persona  are 

concerned. 
Exee«tora  may  proseonto  to  final  Jadgment  an  action  brought  by  the  testator  to  annul  a 

donatfon  inter  vioot  made  by  bim. 
A  qnalt6ed  aoeeptance  of  property  received  aa  a  doHo  en  paUmant^  and  subsequent  sets 

anumnting  to  a  Judicial  revocatiou  of  such  acceptance,  prevent  one  from  afterwards 

elaiiiiiag  title  under  suoh  doHe  en  paiement 
Wtthont  proof  of  fraud  exercised,  or  violence  used  towards  them,  by  their  agent,  m^jor  hetia 

are  bocmd  by  hia  acts,  when  within  the  scope  of  the  authority  conlbrred  upon  him. 
Where  a  testator  bequeathea  aa  a  legacy  a  certaim  aum  of  money,  or  a  certain  estate,  the 

Isfrtea,  npon  his  aooeptonce  of  the  hitter,  la  bound  to  pay  ail  legacies  which  were  imposed 

aa  charges  upon  said  estate  by  the  testator. 
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In  the  case  at  bar,  the  legacies  imposed  as  ohargea  on  said  estate,  by  the  evident  intention  of 
the  testator,  are  to  bo  paM  ouly  out  of  the  rerenoes  of  said  eeftato  after  the  maintenance 
of  the  forced  heirs  has  been  Hecurjd  oat  of  such  revenues. 

Therefore,  the  liability  of  the  forced  heirs,  to  whom  the  estato  was  left,  for  the  special  lega- 
cies, imposed  as  charges  oit  s  il  t  estate,  is  not  personal,  but  is  confined  to  the  reveoaeK 
of  said  estato ;  in  other  respeuttf,  the  opinion  delivebed  in  this  case,  reported  in  30  An«  71K 
approved  and  reaffirmed. 


4  PPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  Madison, 
Deloneyy  J. 


A 


S.  H,  Farrar,  for  Plaintiffs  and  Appellants: 

Hrft— Where  a  suoceesion  is  accepted  for  minors  nuder  benefit  of  inventory  by  operAtion  of 
law,  and  those  minors,  after  m  j.rt  ty,  tohe  poseession  of  the  estate,  assume  the  quality 
of  heir  in  Judicial  proceedlngi*,  aid  mortgage  its  property  for  their  own  debts,  they  forfiHt 
the  benefit  of  invent  try,  and  become  heirs  purely  and  simply. .  Sevier  vs.  €kirdon,  99  A  440. 

iSEwond—An  action  to  recover  a  legacy  of  money  is  barred  only  by  the  presoripdoo  of  t^rn 
years.    13  A.  100. 

Third— A  notarial  act  of  acceptAnce.  by  an  heir,  of  the  delivery  of  the  succession  property. 
-  from  an  executor,  before  the  payment  of  the  legacies,  nnder  the-  condition  that  the  heir 
shall  pay  the  legacies,  is  an  Intoi-ruptton  of  prescription.    30  A.  796. 

Fourth— In  detorminiog  whether  the  legacies  exceed  the  disposable  portion,  the  value  of  th« 
estato  only  at  the  dato  of  the  tostator's  death  is  to  be  considered.  C.  C.  Art.  1499;  Miller 
vs.  Andreas,  1  A.  sn ;  Orover  vs.  Clark,  7.  A.  176 ;  Harcade,  vol.  3,  sec  591. 

JFVtA— When  heirs  allow,  the  payment  of  execntors'  commissions  on  the  bcwis  of  a  valuation 
in  an  inventory  taken  at  the  time  of  the  testator's  death,  aad  also  pay  a  soccession  tax 
to  the  United  States  Qovemment,  on  the  basis  of  the  same  valuation,  they  cannot,  with- 
out any  allegations  whatever  of  wrongful  or  excesaive  valuation  of  property  mentiontrd  in 
the  inventory,  adduce  parol  evidence  to  show  that  the  valuation  set  in  the  inventor^'  on 
specific  pieces  of  property,  was  excessive. 

Sixth —Where  an  appellant  appears  in  the  Supreme  Court  and  consents  to  a  motion 
made  to  dismiss  his  appeal,  filed  by  the  appellee,  the  Judgment  rendered  below  beconieH 
irrevocable,  as  between  himself  and  that  appellee.     Oriol  vs.  His  Creditors,  92  A.  3:2. 

Seventh — An  action  to  revoke  a  donation  of  Immovables  for  non<oomplianoe  with  ita  condi- 
tions, begun  by  a  donor  in  his  lifetime,  may  be  continued  by  his  executor  with  mAn. 
where  there  are  debto  and  legacies,  without  making  the  heirs  of  the  donor  parties.  30.  A. 
719;  6  L.  99. 

Xiffhth-'Sneh  an  aotioo  is  not  a  real  action.  Agen,  90  Jaav.  1866;  Peynmny,  J.  dn  P.  186^,  p. 
991,  and  authorities  there  eited. 

Xinthr- Art.  193,  C.  P.,  refers  to  oases  where  a  succession  is  defendant  in  a  real  action,  origin- 
ally instituted  against  it.  The  converse  ot  that  article  is  not  true.  It  Is  the  duty  of  an 
executor  to  administor  npon  all  the  property  of  the  euocession.  7  L.  39.  He  represent* 
all  the  parties  in  intorest.    9  Rob.  353 ;  19  A.  999 ;  5  A.  649 ;  13  A.  589. 

TenCft— Where  a  donation  is  made  upon  conditions  and  charges,  both  in  fi»vor  of  the  donor, 
and  also  in  fiftvor  of  a  third  person,  who  accepto  the  same,  such  third  person  is  not  a 
necessary  party  to  a  suit  to  revoke  the  donation  only  as  between  the  dcmor  and  doni^. 
Demolombe,  Vol.  94,  Sees.  957«0. 

Eleventh—  Where  a  will  extends  to  an  heir,  an  option  as  to  whether  he  will  accept  the  qaahtv 
of  heir*  or  whether  ho  will  take  a  certain  sum  from  the  succession  in  settlement  of  his 
rights,  the  option  can  only  be  exercised  under  the  terms  and  conditions  Imposed  in  tfar 
testament,  and  sontradiotorily  with  the  representatives  of  the  succession. 

Twelfth-— A  transaction  between  the  hedr  and  a  third  person,  by  which  the  heir  takes  from  the 
third  person  a  title  to  the  succession  property,  adverse  to  aad  subveraire  of  the  title  of  the 
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Maeceaaiim.  is  not  an  exercise  of  the  option  ofibred  him  under  the  will.    On  the  contrary, 
it  is  a  repudiation  of  the  whole  will. 

Thirteenth — A  giving  in  payment  can  be  made  only  of  property  which  is  in  the  actosl  or 
cMnstmctive  possession  of  the  giver,  for  the  reason  that  delivery  is  of  the  essence  of  the 
contract.    C.  C.  Article  9655 ;  Dnmford  vs.  Biooks,  3  M.  226. 

/•"oMr^tfentlt-^Therefore,  a  giving  in  payment  of  real  estate,  which  at  the  time  of  the  act  is  in 
the  adverse  possession  of  the  executors  of  an  estate  under  claim  of  title,  is  an  absolute 
nullity. 

y^fUenih^^PenoDm  claiming  as  legatees  under  a  will,  who  have  accepted  the  succession  purely 
and  simply,  and  taken  possession  of  the  estate  by  Judicial  proceedings  against  the  exeou- 
tors,  and  accepted  delirwy  from  the  executors  by  notatisl  act,  of  certain  property  which 
is  averred  in  the  will  to  be  the  property  of  the  testator,  and  which  they  admit  in  th^  act 
of  delivery  to  be  the  property  of  the  estate,  are  estopped  from  setting  up  that  there  was 
an  anterior  title  to  said  property  in  themselves.  Grounx  vs.  A  bat,  7  L.  p.  33 ;  Herman's 
Law  of  Estoppel,  Se(*s.  467,  469;  Broom's  Legal  Max.  p.  t*6a3J;  Smith  vs.  anild,  34  Me. 
443  ;  Martin  vs  Ives,  17  S.  and  B.  (Pa.)  364  ;  Hyde  vs.  Baldwin,  17  Pick.  308;  Smith *V8. 
Smith,  14  Gray.  533. 

Sixt^ntk-'A.  confusion  takes  place  between  the  qualities  of  special  and  of  gMoeral  legatee 
where  they  unite  in  the  same  person  under  the  same  will.  C.  C.  Arts.  1611,  8217  ;  Black. 
Com.  II.  p.  177. 

Secenteenth^WhBve  a  testator  directs  his  executors  to  keep  his  estate  together,  and  to  pay  all 
money  legacies  devised  by  him  out  of  the  rents  and  revenues  of  the  estate,  without  selling 
property,  such  directions  are  not  dUpotiUve^  and  do  not  constitute  the  legacies  either 
usufructs  or  quasi-usnfi  nets.    C.  C.  Art.  607;  Kew  Orleans  vs.  Baltimore,  3  A.  pp.  168-17G* 

Eighteenth — There rore,  where  the  pure  and  simple  heirs  have  divested  the  seisin  of  the 
executors  under  such  a  will,  with  the  promise  to  assume  and  pay  all  legacies,  and  have 
niioi^ed  the  patrimony,  they  can  no  longer  restrict  the  legatees  in  obtaining  payment  of 
their  legacies  to  the  revenues  of  the  property  received  by  the  heirs  from  the  succession. 
AddUa  herediUu  non  ett  heredUu*  sed patrimonium  heredia. 

yitteteenth — One  who  flies  a  special  defense  thereby  waives  l^e  general  issue  and  is  to  be  ^eard 
alone  on  his  special  defense.    Bnrbank  vs.  Haas,  9  A.  S28. 

Twentieth— A.  defendant cannnot  '* mend  his  hold."  He  cannot,  by  m  amended  answer,  retract-, 
without  the  consent  of  plaintiff,  admissions  made  in  a  previous  answer  not  averred  to 
have  been  made  in  error;  nor  can  he  reinstate  the  general  issue  when  it  has  been  once 
waived  by  a  special  defense.  Vavaseur  vs.  Bayon,  11  M.  639;  Mason  vs.  Mason,  12  L. 
589 ;  Estill  vs.  Holmes,  3  B.  134. 

Twentifjlrtt'—An  amended  answer  which  shifts  the  ground  of  defense  and  changes  the  issue, 
should  be  stricken  out  on  motion.  C.  P.  Arts.  419,  420;  Abat  vs  Bayon,  4  N.  S.  516; 
Kawle  vs.  Skipwith,  8  N.  S.  411-12 ;  Landry  vs.  Gamet,  1  K.  362;  Stilley  vs.  Stilley.  20  A . 
.55 ;  Williams  vs.  Gay,  21  A.  110;  Angomar  vs.  N.  O.  Insurance  Company,  10  A.  178; 
Calvert  vs.  Tunstall,  2  L.  207;  Babcock  vs.  Shirley,  11  L.  75;  Avegno  vs.  Foadlck, 
'M  A.  109. 

Tioenty.4tecond— In  a  suit  sgainst  heirs  by  part  of  the  legatees  under  a  will  to  recover  the  leg- 
acies, the  heirs  cannot,  in  their  answer,  attack,  on  the  ground  of  fraud  and  error,  their 
aoeeptanoe  of  the  succession  of  their  ancestor  which  was  made  in  execution  of  a  Judgm^it 
rendered  in  judicial  proceedings,  provoked  by  themselves,  contradictorily  with  the 
executor. 

Ti^en^'ihird — ^The  annulment  of  the  acceptance  of  a  succession,  on  the  ground  of  fhind,  being 
like  the  acceptance  of  a  sncoessioa  an  indivisible  thing,  being  necessarily  in  rem,  and 
binding  upon  all  parties  in  interest,  cannot  take  place  judicially,  except  in  a  direct  pro- 
ceeding, to  which  all  persons  interested  in  maintaining  the  aeoeptance  are  made  parties. 
C.  C.  Art.  1009;  Code  N.  Art.  783;  Demolombe,  vol.  14,  sees.  538,  539;  Marcade,  vol.  3. 
sec.  316. 
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rwffnfy-/(n<reA— The  aooeptanoe  of  a  sncoeesion  made,  aa  atetod  in  No.  92,  oannot  be  aoBiilM 
for  fraud,  nnleaa  the  action  is  Uroaght  within  one  year  of  the  diaooveiy  of  Hm  frtad.  ('. 
P.  Art.  613 ;  Staflbrd  va.  Smith,  6  L.  94 ,  7  B.  98,  94. 

Twenty-J{ffh — ^The  a4Soeptanoe  of  a  sacceaaion  cannot  be  aonnned  or  reacinded  for  toy  ijcnn 
ranee  or  error  of  fact  or  law,  except  those  mentioned  in  Arts.  9ttl  and  982,  C.  C;  Art  \W 
Is  restrictive  in  its  language.  Maroade,  Art.  78^  No.  V.;  Demclombe,  vol.  14.  Ko.  3K- 
C.  C.  Arts.  983, 1009. 

Twenty-sixth — Tlie  testimony  of  a  witness— no  matter  of  what  character  and  stsndiai^— •»  to 
conversations  had  with  a  person  dead  at  the  time  of  the  giving  of  the  teattmonj.  Uthr 
weakest  kind  of  evidence  and  scarcely  wortlty  of  belief.  Sno.  of  Fox,  9  R.  99*  8a«.  of 
Second,  7  B.  Ill ;  Morgan  ts.  LeBanc,  16  A.  113;  Dnpre  vs.  MoCreight  2  lb.  146:  WlUrr 
vs.  Franklin,  10  A.  879 ;  Bringier  vs.  Gordon,  14  A.  974 ;  Pargond  vs.  Andersoa.  10  L.35S : 
Bland  vs.  Lloyd,  24  A.  604. 

T.  J,  8emm€8  dt  Payne,  for  Defendants  and  Appellees : 

1.  An  unconditional  acceptance  of  a  succession  made  through  error,  may  be  rescinded  vlieB 
the  error  is  Induced  by  the  executors  of  the  suooeeaion,  aod  the  lights  of  crediton  ur 
not  affected  thereby. 

2.  The  executors  of  a  deceased  donor  cannot,  after  his  death,  prosecute  a  suit  oommoMTd 
by  him  to  revoke  the  donation  for  non-fulfilment  of  conditions,  unless  the  donor'a  hrin 
are  made  parties  to  the  suit  30  A.  1119;  6  La.  98,  overmUog  the  dictum  in  30  A.  Tl**. 
announced  in  these  cases. 

3.  Tlie  delivery  of  sums  of  money  must  be  demanded  by  suit  C.  C  1631 ;  13  A.  87:  dci  A. 
603 ;  there  is  no  other  mode  of  demand  whwe  the  executor  or  heir  does  not  pay  Mf h 
legacies. 

4.  The  forced  heir,  when  sued  by  legatees  of  sums  of  money,  can  by  way  of  defease,  let  vf 
the  right  to  reserve  to  himself  from  the  effects  of  the  succession  the  portion  seearpd  i« 
him  by  law,  although  he  be  unconditional  heir  and  although  an  action  for  the  redoctin 
oClegaciea,  may  be  prescribed.  C  C.  1465,  1466;  19  Demolombe,  Noe.  233  and  234:  14  li 
525;  Coin  DesUsle,  Art  921,  No.  4;  2  Monrlon,  No.  622;  1  B  378;  12  B.  19S;  14  A.^K 
12  A.  64. 

5.  The  declarations  of  the  testator  in  his  will  as  to  the  amount  or  value  of  the  legitime,  ut 
conclusive  on  legatees  of  sums  of  money,  and  fix  the  amount  of  the  right  of  reserre  of  tie 
forced  heir.    2  B.  292 ;  25  A.  371. 

6.  When  a  party,  having  an  option  or  right  of  election  to  take  one  of  two  thiogi^  onct 
determines,  he  has  no  further  option  to  change  his  mind.  Bomat,  Art  3606;  19  Dem*- 
lorobe,  No.  464 ;  102  B.  C.  L.  B.  857 ;  116  Idem,  354 ;  Broom's  Maxima,  p.  296. 

7.  A  donation  to  a  forced  heir  in  payment  of  his  legitime  and  rights  In  the  community  of  b» 
mother,  is  a  renumerative  donation,  and  its  amount  cannot  be  questioned  t^l^gilM** 
C.  C.  1635,  1504;  2  A.  767  i  2  B.  299;  25  A.  371. 

8.  UntU  final  decree  rendered  in  a  suit  to  revoke  a  donation  for  non-performance  of  con^tkNM, 
the  donee's  title  is  not  divested,  and  his  right  to  receive  the  fhiits,  is  unimpaired.  C-  <*• 
1566 ;  23  A.  355 ;  25  Demolombe,  Nos.  514,  515,  540,  541  and  542 ;  2  Mourlon,  No.  7». 

9.  When  a  donor  imposes  a  charge  on  a  donee,  in  fiivor  of  a  third  person,  who  has  acofpted 
it,  the  donation  cannot  be  revoked  unless  the  third  person  be  made  a  party  to  the  lait 
C.  P.  Art.  35;  16  A.  19  and  338. 

10.  An  estoppel  operates  only  In  favor  of  the  party  misled.    6  Otto,  666  and  716. 

J,  W.  Montgomery,  on  same  side : 

1.  When  A  makes  a  donation  to  his  son  B  of  property  with  chaigas  on  it,  flrst  as  aniJ^  t* 
himself  I  second  a  sum  of  money  to  hia  other  son  C,  no  ooBditftpn  being  anncTsd,  the  dm>- 
tion  to  G  is  WrewKobU  for  atyy  eaute  whatewr,    C.  C. 

2.  Nor  can  A  impair  the  right  of  C  by  rescinding  the  donation  to  B,  on  aocoaat  of  tbew  • 
payment  of  some  of  the  annnitiesL 
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3.  And,  if  C  sigiiifieq  hie  acoeptanoe  of  the  charge  in  his  favor,  a  p^rtotuU  obUgatUm  to  him, 
on  the  part  of  B  arlaea«  and  the  donation  can  not  be  avoided  by  A,  without  making  C  a 
party  to  the  suit.    C.  C.  1890. 

4.  If  A  institutes  suit  to  rescind  the  donation  t«)  B,  on  account  of  the  unpaid  annuities, 
but  before  it  is  decided,  makes  hi.^  last  will  and  testament,  wherein  he  eonjlrmt  the 
dotuOion  to  C  of  sucb  aom  of  money,  the  execution  of  the  will  is  virtnaUy  a  waiver  of  his 
suit. 

5.  The  eof^rmation  in  the  will  of  the  donation  to  C,  incorporates  the  donation  into  the  will, 
and  the  executors  are  bound  to  carry  out  the  intentions  of  the  testator  in  this  respect,  and 
thex«fore  have  no  authority  to  pronecnte  such  suit  after  the  death  of  the  testator.  It  is 
their  duty  to  see  that  such  sum  of  money  be  paid  over  to  C. 

6.  The  executor  is  incompetent  to  stand  in  judgment  in  a  suit  to  revendicite  real  property, 
unless  the  heir  be  joined  in  the  suit  The  prosecution  of  such  a  suit  necessarily  involves 
the  right  of  alienation,  to  which  the  heir  is  alone  competent.    C-  P.  133 ;  30  An.  1119. 

7.  Where  the  executor,  in  carrying  out  the  indention  of  the  testator  obtains  from  B  a  convey- 
ance of  property  to  C,  in  payment  of  the  sum  donated  to  him,  C  will  acquire  the  ownership 
and  get  a  good  title  to  the  property,  although  it  may  be  the  same  property  sought  to  be 
revendicated  by  the  executor;  in  such  a  case,  after  the  conveyance  to  C  there  is  nothing 
left  to  be  revendioated  from  B. 

e.  Title  once  acquired  cannot  be  re-aoqnired.  So,  where  C,  having  thus  acquired  through 
the  aid  of  the  exfcutor,  title  from  B  of  certain  property,  afterwards  accepts  the  testator's 
will,  which  bequeaths  him  also  thiH  property,  such  acceptance  confers  upon  him  no  title, 
nor  ownership.  The  acceptance  of  a  will  or  succession  is  one  of  the  modes  of  acquiring 
ownership,  like  a  conveyance,  and  will  be  of  no  avail  if  the  party  accepting  already  owns 
the  property  accepted.    C.  C.  495. 

9.  Where  A  having  donated  to  R  a  property,  which  is  charged  with  a  donation  of  a  sum  to  C, 
afterwaitls  institutes  C  a  particular  legatee  to  the  m>ijor  portion  of  that  pn  per  .y,  with  the 
option  either  to  take  the  donation  as  a  charge  on  it,  or  to  accept  the  legacy,  the  *'  election  " 
by  C  to  enforce  the  collection  of  the  sum  of  money,  exhausts  his  rights  qwad  that 
property,  and  he  will  not  be  permitted  afterwards  to  accept  it  as  legatee.  I>omat,  Art. 
3606,  Cuahing* s  £d. ;  10  Demolombe,  "So.  464. 

10.  Where  A  donates  to  C  a  specified  sum  of  money,  to  be  in  lien  and  satisfiMStion  of  his 
rights  as  a  forced  /k«ir,  he  fixes  the  limit  of  C's  leffUtme  thereby,  which  cannot  be  ques- 
tioned by  anyone  ebuming  through  or  under  the  donor,  except  by  another  forced  heir. 
C.  C.  1635,  1504 :  2  A.  767  ;  3  R  S93;  85  A.  371. 

11.  A  lefcaoy  of  a  sum  of  money,  coupled   with  conditions  which  reader  its   collection 
impracticable,  or  postpones  It  to  an  indeftnUe  fhtnre,  which  nyty  never  arrive,  is  void  for, 
nncextainty. 

13.  Soi,  when  the  legacy  is  made  dependent  upon  the  existence  of  future  revenues,  if  such 
leveBues  are  not  realized  within  a  reasonable  time,  or  if  the  property  from  which  they  are 
expected  to  arL«ie,  ceases  to  belong  to  the  testator,  in  either  case  the  legncj'  falls. 

13.  A  conaent  fouoded  in  error  or  fraud  is  no  consent  at  all.  So  the  acceptance  of  a  will,  or 
the  p«rfi>rmanee  of  any  other  act  is  void,  if  produced  by  error  or  fraud. 

14.  The  heirs  can  dispossess  the  executor  at  any  time^  and  take  possession  of  the  property, 
In  such  a  ease  the  law  permits  them  to  execute  the  will.  C.  C.  1671.  So  if  the  will  directs 
the  payment  of  legacies  upon  conditions,  or  at  stated  periods,  they,  like  the  executor, 
must  follow  the  terms  of  the  will,  and  oannot  make  payments  in  a  manner  differently  from 
wi&st  is  prescribed. 

15.  An  estoppel  can  be  plead  only  by  one  who  has  been  misled.    6th  Otto,  666  and  716. 

16.  As  to  the  legitime,  the  forced  heir  stands  In  the  attitude  of  a  creditor,  and  must  be  paid 
before  legatees,  and  if  in  getting  payment  he  takes  property,  the  legatees  cannot  complain, 
aor  ^*^"  he,  a§  tueh  creditor,  bind  himself  to  the  terms  of  the  will  and  Its  legacies.  An 
^leeeptanu  5y  a  creditor  doee  mi  bind  him  a»  heir,    13  A.  759. 
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The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  These  consolidated  suits  were  instituted  in  the  District 
Court  of  the  Parish  of  Tensas,  against  the  defendants,  as  universal 
legatees  of  John  Perkins,  Sr.,  deceased,  to  recover  certain  special 
legacies,  devised  in  the  last  will  and  testament  of  said  deceased,  to  the 
plaintiffs  in  the  two  cases,  respectively. 

The  clauses  in  said  last  will,  relating  to  tliese  legacies,  are  as  follows : 

''  XIII.  I  do  hereby  give  and  bequeath  to  my  relatives,  Elizabeth 
Scott  Eskridge  and  Mrs.  Anna  Buck,  wife  of  Capt.  J.  H.  Buck,  the  sum 
of  (5,000  each,  and  also  to  Miss  Mary  E.  Ogden  and  to  Mrs.  Eliza 
Ogden,  and  to  Miss  Julia  Ogden,  daughters  of  Judge  A.  N.  Ogden,  of 
New  Orleans,  I  give  and  bequeath  to  each  of  them  the  sum  of  $5,000 ; 
these  $5,000  each,  to  be  paid  when  practicable.*^ 

*'  XIV.  I  do  hereby  order,  and  it  is  my  will,  that  the  indebtedness 
of  Miss  Elizabeth  Scott  Eskridge  and  Benj.  B.  Eskridge,  to  Mrs.  Mnr- 
dock'and  Mrs.  Ellen  M.  Perkins,  say  the  amount  of  $10,000  principal, 
together  with  the  interest  accrued  thereon,  be  bequeathed  out  of  the 
proceeds  of  the  rental  of  the  Somerset  Estate,  and  if  it  cannot  be  imme- 
diately liquidated,  by  reason  of  funds  not  having  accrued,  then  it  is  my 
desire  and  will  that  the  mortgage  or  lien  be  transferred  from  the  prop- 
erty of  the  said  Eskridges,  and  be  a  charge  on  my  Somerset  Estate,  to 
be  paid  in  preference  to  others,  as  soon  as  practicable.^ 

^^  XVIII.  I  give,  devise  and  bequeath  to  my  grandchildren,  the 
children  of  my  deceased  son,  William  Perkins,  and  his  wife,  Ellen  M. 
Perkins,  all  that  body  of  land  situated  partly  in  the  Parish  of  Madison 
and  partly  in  the  Parish  of  Tensas,  known  as  the  *  Somerset  Estate,* 
(except  the  'Hapaka  Place,'  hereinbefore  bequeathed  and  devised  to 
Mrs.  Evelyn  Perkins  and  Miss  Evelyn  Bailey),  being  the  same  lands 
estimated  with  the  Hapaka  Place  at  17,500  acres,  more  or  less,  and 
before  the  change  of  the  parish  lines  situated  partly  in  both  of  said 
parishes,  and  which  property  I  made  over  by  act  of  donation,  on  the 
17th  day  of  April,  1857,  to  my  son,  John  Perkins,  Jr.,  and  which 
reverted  to  me,  and  I  have  sued  for  the  recovery  of,  on  the  ground  of 
the  non-fulfllment  by  him  of  the  conditions  of  the  donation — ^there 
being  a  large  amount  of  arrearages  due  and  unpaid  of  the  annuities 
which  were  stipulated  to  be  paid  to  me,  as  one  of  the  conditions  of  said 
donation.  And  my  said  son,  John  Perkins,  Jr.,  having  received  from 
me,  in  money  and  other  property,  and  revenues  derived  from  the 
Somerset  Estate,  more  than  the  portion  which,  by  the  laws  of  Louisiana, 
he  would  have  a  right  to  claim  as  forced  heir,  I  institatie  my  said  grand- 
children my  universal  heirs  and  legatees  of  all  my  proper^,  real 
and  personal,  unappropriated  by  this  will,  subject  to  the  legacies  herein 
made.    I  confirm  to  my  said  grandchildren  the  donation  to  them  of 
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Eighty  Thoasand  dollars  each,  contained  in  the  aforesaid  act  of  dona- 
tion, made  by  me  to  said  John  Perkins,  Jr.,  and  which  has  been 
accepted  for  them  by  their  mother  as  their  tutrix.  Bat,  as  the  property 
devised  to  them  by  this,  my  last  will,  will  be  more  than  sufficient  in 
value  to  meet  their  claims  under  said  act  of  donation,  and  the  payment 
of  the  special  legacies  herein  provided  for,  and  [as]  I  desire  that  the 
property  it«elf  should  be  kept  by  them  as  a  better  investment  of  their 
means  than  any  other  that  could  be  made,  I  express  to  them  my  strong 
wish  and  desire  that  they  should  accept  the  provisions  of  this  will  iu 
their  favor  and  not  seek  to  have  the  property  sold  at  my  death,  but  let 
their  claims  be  merged  in  the  property  given  to  them  by  this  will. 
And  I  desire  that  the  property  should  be  kept  together  by  my  executors 
for  their  benefit  and  for  the  payment  of  said  legacies,  and  that  no 
division  should  be  made  between  my  grandchildren  as  long  as  the  law 
will  permit;  that  it  should  be  kept  together  and  undivided  for  the 
purposes  aforesaid.  And  all  the  monied  legacies  specified  in  my  will 
are  to  be  paid  out  of  fhnds  and  revenues  accruing  from  the  rents  and 
revenues  of  the  Louisiana  property,  at  such  times  and  periods  as  it  can 
be  done  without  requiring  property  to  be  sold,  and  after  taxes  past  due 
and  debts  ai*e  paid,  and  without  depriving  my  grandchildren  of  the 
funds  they  may  retiuire  from  the  revenues  for  their  necessary  expenses 
and  means  of  education.  And  all  of  said  legacies  are  to  be  a  charge  on 
the  Somerset  Estate,  and  nothing  charged  on  my  residence,  the  Oaks, 
save  and  except  doctors'  bills  and  funeral  expenses;  and  charges 
imposed  in  the  special  devise  of  the  Oaks.'' 

This  last  will  is  dated  the  1  ith  June,  1866,  and  the  testator  died  in 
the  latter  part  of  November  of  the  same  year. 

On  the  7th  of  April,  1857,  John  Perkins,  Sr.,  made  a  donation  inter 
vivos,  to  his  son,  John  Perkins,  Jr.,  which  embraced  all  the  property 
mentioned  and  devised  in  his  last  will.  In  the  act,  the  donor  imposed 
on  the  donee  certain  charges,  among  which  were  an  annuity  of  $15,000 
in  favor  of  liimself,  (the  donor)  and  $240,000  to  be  paid  on  the  death  of 
the  donor  to  the  children  of  his  son  Wliliam  Perkins,  (then  deceased), 
the  defendants  in  these  suits.  This  sum  was  stated  in  the  act  to  be 
in  satisfaction  and  discharge  of  their  rights  as  forced  heirs  of  one-fourth 
of  the  donor's  estate,  and  also  of  any  claim  under  the  will  of  their 
father,  to  a  share  in  the  community  which  had  existed  between  the 
donor  and  his  deceased  wife. 

On  the  2d  of  December,  1865,  this  pravision  in  favor  of  the  defendants 
was  accepted  by  their  mother  and  tutrix. 

In  the  same  month,  (December,  1865)  John  Perkins.  Sr.^  brought 
suit  against  his  son,  John  Perkins,  Jr.,  to  revoke  the  donation,  on 
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account  of  the  non-payment  of  the  annuitieA,  the  latter  being  absent 
from  tlie  State,  and  represented  in  the  snit  by  a  curator  ad  hoe* 

A  judgment  was  rendered  by  the  District  Court  a  few  days  before 
the  death  of  the  donor,  revoking  the  donation. 

An  appeal  was  taken  from  this  judgment  by  the  curator  of  the  absent 
defendant,  and  his  creditors,  who  had  intervened  in  the  suit,  to  the 
Supreme  Court,  and  by  this  Court  the  judgment  was  reversed,  and  the 
cause  remanded  for  a  new  trial.  After  the  remanding  of  the  cause,  the 
execut-ors  of  the  last  will  of  Jolm  Perkins,  Sr.,  added  by  amendment  to  the 
causes  of  revocation  of  the  donation,  the  non-payment  of  the  $940,000, 
to  the  children  of  William  Perkins.  Shortly  after  this  action  of  the 
executors,  on  the  9th  of  August,  1869,  John  Perkins,  Jr.,  by  an  act  of 
dation  en  paiement  transferred  to  the  defendants  all  of  the  Somerset 
Estate  described  in  the  last  will  mentioned,  except  the  'Hapaka 
Plantation,^  which  had  been  devised  by  the  will  to  the  wife  and  step- 
daughter of  John  Perkins,  Jr. 

The  transfer  was  made  in  discharge  of  the  sum  of  $240,000  imposed 
on  the  donee  in  the  act  of  donation  from  John  Perkins,  Sr.,  to  John 
Perkins,  Jr.,  referred  to.  The  transfer  was  accepted  by  qne  of  the 
defendants,  then  of  age,  and  by  the  mother  and  tutrix  of  the  other  two. 

Subsequently,  after  the  claims  of  the  creditors  of  John  Perkins  had 
been  compromised  and  assumed  by  the  defendants  in  these  suits,  the 
children  of  William  Perkins^  a  second  and  final  judgment  was  rendej^ 
by  the  District  Court,  revoking  the  donation  from  John  Perkins,  Sr.,  to 
John  Perkins,  Jr. 

On  the  death  of  John  Perkins,  Sr.,  all  tlie  property  mentioned,  both 
,  in  the  act  of  donation  inter  vivogf  and  in  his  last  will  was  inventoried  as 
comprising  his  estate,  and  was  taken  possession  of,  and  administered 
by  Abner  N.  Ogden  and  Josiah  St^nsborough,  executors  of  his  last  wiH. 
On  the  24th  of  April,  1874,  the  whole  of  it,  except  the  Hapaka  Planta- 
tion, which  had  been  previously  delivered  to  the  legatees,  to  whom  it 
was  devised  by  the  will,  was  turned  over  to  these  defendants,  who 
accepted  it  through  their  agent.  Judge  E.  D.  Farrar.  This  delivery  was 
preceded  by  an  account  of  the  executors. 

The  application  for  the  rendition  of  this  account  was  made  by  these 
defendants  through  an  attorney ;  and  in  this  application  and  all  the 
proceedings  relating  to  the  account,  and  in  the  power  of  attorney  given 
by  the  defendants  authorizing  their  agent  or  attorney  to  demand  the 
account  and  receive  possession  of  the  estate,  the  defendants  were 
styled  the  heirs  and  universal  legatees  of  John  Perkins,  Sr.,  deceased. 

The  present  suits  were  instituted,  one  in  1876,  find  the  other  in  1677, 
against  the  defendants  as  the  heirs  and  universal  legatees  of  said 
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deoeagedi  to  enforce  the  payment  of  .the  legacies  stipulated  in  the  will 
in  favor  of  the  plaintiffs,  respectively. 

The  main  defenses  to  the  suit,  embraced  in  the  original  answer  filed, 
were : 

1.  That  the  legacies  exceeded  the  disposable  portion. 

2.  That  they  were  payable  out  of  certain  revenues  w^hich  had  never 
ejELsted,  and  were,  therefore,  not  binding  on  the  defendants, 

3.  That  the  defendants  held  the  Somerset  Estate,  not  under  the  will 
of  John  Perkins.  Sr.,  but  under  the  sale  or  giving  in  payment  from 
John  Perkins,  Jr.,  of  the  9th  December,  1869. 

On  the  27th  of  November,  1877,  judgment  was  rendered  by  the  Dis- 
trict Court  in  favor  of  the  plaintiffs  for  the  amount  of  the  legacies 
claimed,  but  directing  and  restricting  their  payment  out  of  the  revenues 
of  the  Somerset  Estate.  From  this  judgment  the  plaintiffs  appealed, 
and  the  decision  rendered  on  this  appeal  will  be  found  reported  in  '30 
A.  p.  718. 

In  the  opinion  delivered  by  Mr.  Justice  DeBlanc,  the  organ  of  the 
Court,  all  theissuea  and  facts  to  which  we  have  referred  are  set  forth, 
and  such  previous  recital  might  seem  to  render  unnecessary  any  repe- 
tition of  tli  em  by  ourselves,  but  that  we  deem  it  important  to  the  full 
understanding  of  our  decision  that  a  history  of  the  case  should  be 
Again  presented,  especially  in  view  of  the  additional  issues  and  facts 
developed  on  the  last  trial  of  the  case  in  the  District  Court,  and  which 
will  be  fully  stated  hereafter. 

Our  predecessors,  without  rendering  any  decree  save  the  remanding 
of  tlie  case,  expressed  in  the  body  of  their  opinion  their  views  on  the 
several  points  of  the  controversy,  as  follows : 

1.  That  the  executors  of  the  estate  of  John  Perkins,  Sr.,  had 
authority  to  prosecute  the  suit  for  the  revocation  of  the  donation  after 
the  deuth  of  the  donor.  A  proposition  asserted  on  the  former  trial  and 
on  the  appeal  by  the  plaintiffs,  and  denied  by  the  defendants. 

2.  That  the  dation  en  paiement  of  the  Somerset  Estate  by  John 
Perkins,  Jr.,  to  the  defendants,  in  December,  1869,  did  not  invest  them 
with  a  valid  title  to  the  property,  in  view  of  the  judicial  revocation  of 
the  donation  subsequently  made. 

3.  That  the  defendants  received  a  title  to  the  Somerset  Estate  under 
the  last  will  of  John  Perkins,  Sr. 

4.  That  under  their  judicial  admissions  and  promises,  the  defendants 
bound  themselves  for  the  payment  of  the  legacies. 

5.  Tliat  the  plaintiffs  were  not  limited  to  the  revenues  of  the  Som- 
erset Instate  for  the  payment  of  their  legacies,  but  that  the  defendants 
were  jH^jsonally  bound  for  them,  subject  to  their  right  of  abandoning 
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the  property  after  the  payment  of  the  debts,  and  the  reserve  of  their 
legitime. 

In  the  course  of  the  opinion,  the  Court  used  the  following  langnagv^ : 

^'  It  is  not  alleged  that  their  acceptance  was  the  consequence  of  any 
error  of  fact,  of  any  fraud  practiced,  or  violence  exercised  against 
them,  and  they  cannot  now  dispute  its  validity.  The^'  have,  in  judicial 
proceedings,  and  in  an  authentic  act,  assumed  the  quality  of  heirs  and 
universal  legatees,  etc." 

And  again,  in  speaking  of  the  act  under  which  the  defendants 
acknowledged  delivery  of  the  property  by  the  executors,  the  following 
language  is  used : 

'^  And  as  against  that  act,  its  recitals  and  stipulations,  they  plead 
neither  error  nor  fraud,  etc." 

In  conclusion,  it  was  stated  that  sufficient  evidence  was  not  before 
the  Court  to  determine  the  plea  of  prescription  filed  by  plaintiflEs  to 
the  demand  for  the  reduction  of  the  legacies,  nor  to  fix  the  reduction, 
should  any  be  allowed,  and  the  cause  was  remanded  for  a  new  trial : 
but  the  Court  expressly  announced  that  the  scope  of  that  trial  was  not 
limited. 

Upon  the  case  being  remanded,  an  amended  answer  was  allowed  to 
be  filed,  though  opposed,  as  changring  the  issues  presented  by  the 
original  answer. 

The  amended  answer  is  a  long  one,  but  its  material  averments  are. 
in  substance,  that  the  defendants  never  accepted,  or  intended  to  accept, 
the  succession  of  John  Perkins,  Sr.,  as  universal  legatees;  that  the 
alleged  acts  of  acceptance  set  up  against  them  were  founded  in  em>r« 
and  a  misconception  of  their  legal  rights ;  that  they  were  led  into  this 
error  by  the  advice  and  representations  of  one  of  the  executors,  wli« 
was  their  legal  adviser,  and  also  the  adviser  of  their  mother  and  tutrix: 
that  this  executor  had  an  adverse  intei-est  to  theirs,  which  was  specifi- 
cally set  forth ;  that  they  were  absent  from  the  country  during  the 
entire  proceedings,  and  were  minors  during  most  of  the  time  the  sanif 
were  being  conducted ;  that  by  the  advice  given  them,  and  represen- 
tations made,  they  were  deceived  and  defrauded,  etc. 

With  these  new  issues  added,  the  case  was  again  tried.  Under  tlit* 
ruling  of  the  Judge  a  quo,  this  last  trial  embraced  all  the  issues,  original 
and  supplemental,  raised  by  the  pleadings  in  the  case. 

In  view  of  the  fact  that  our  predecessors,  on  the  trial  of  the  first 
appeal,  rendered  no  decree  upon  any  single  issue  in  the  case,  anil 
remanded  the  case  for  another  trial,  accompanied  by  the  declarati<»n 
that  they  did  not  limit  the  scope  of  inquiry,  evidently  made  with  refer- 
ence to  such  future  trial,  and  as  directoiy  thereof,  we  are  not  prepared  to 
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Kay  that  the  Judge  a  quo  was  in  error  in  holding  that  the  case  >yas 
open  for  trial  on  all  the  issues,  original  and  supplemental. 

These  conditions  of  the  case  remove  it  from  the  scope  of  the  authority 
of  the  case  of  Boisse  vs.  Dickson,  32  A.  1150. 

In  fact,  it  was  not  claimed  by  plaintiifs^  counsel,  in  their  argument 
Itefore  this  Court,  that  the  dicta  of  Court  on  the  former  appeal  consti- 
t  uted  res  adjudicata. 

On  the  16th  of  April,  1880,  after  a  second  trial,  judgment  was  rendered 
in  every  respect  similar  to  the  previous  one.  From  this  judgment  the 
plaintiffs  have  appealed,  and  defendants  have  asked  an  amendment 
rejecting  the  entire  demand. 

We  have  carefully  examined  the  voluminous  record,  swelled  as  it  is 
by  the  additional  pleadings  and  evidence  of  the  last  trial,  and  which 
we  consider  properly  allowed  and  admitted,  and  with  the  thorough 
knowledge  afforded  by  this  examination,  have  closely  reviewed  the 
opinion  of-  our  predecessors  in  the  former  appeal,  and  reviewed  the 
several  questions  of  law  and  faet  therein  discussed,  and  with  one 
exception,  to  be  hereafter  mentioned,  concur  in  the  views  and  conclu- 
sions they  announced.  We  refer  to  that  decision  and  to  their  reasoning 
on  the  propositions  involved  ;  and  with  this  reference,  and  without 
repeating  them,  or  seeking  to  elaborate  them  more  fully,  announce  our 
approval  of  the  same,  and  our  concurrence  therewith. 

We  have  also  closely  canvassed  the  evidence  and  the  law  bearing  on 
the  new  issues  presented  by  this  amended  answer,  filed  after  the  remand- 
ing of  the  case,  but  find  nothing  therein  to  influence  our  decision,  or 
alter  our  conclusions,  with  respect  to  the  vital  issues  involved. 

The  evidence  does  not,  in  our  opinion,  establish  tlie  charges  of  fraud 
and  error  alleged. 

The  defendants  may  have  committed  a  grievous  mistake  in  not  accept- 
ing the  gift  of  money  made  in  the  donation  int^r  vivos,  and  confirmed 
by  the  will  of  the  donor.  This  mistake  may  have  appeared  plainer  by 
the  light  of  subsequent  events. 

The  donation  inter  nvos  could  not  have  been  revoked  to  the  prejudice 
of  the  defendants.  In  fact,  it  vrvCi  not  revoked  as  to  them  by  the  donor, 
but,  on  the  contrary,  confirmed  by  his  will.  They  had  only  to  claim 
the  money  given,  and  renounce  other  rights  and  benefits  proffered  by 
the  will,  to  be  entitled  to  receive  the  money,  and  with  it  acquire 
all  the  rights  and  immunities  of  special  legatees. 

There  is  evidence  that  they  were  advised  to  this  course,  and  that  the 
representative  of  the  defendants,  then  minors,  declared  to  the  executors 
that  such  was  her  choice,  but  there  is  no  evidence  that  any  such  claim 
was  preferred,  or  any  such  character  assumed,  in  any  single  act  or 
proceeding,  judicial  or  extrajudicial,  contained  in  the  record.    On  the 
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contrary,  in  the  very  instruments  under  which  they  set  up  title  to  the 
property  outside  of  the  will,  and  upon  which  they  solely  rely  as  show- 
ing such  title,  (we  refer  to  the  act  of  giving  in  payment,  executed  by 
John  Perkins,  Jr.)  so  far  from  showing  an  exclusive  claim  under  tbit 
act,  to  the  specific  gift  or  legacy,  and  a  renunciation  as  hein  or 
universal  legatees,  there  is  an  express  declaration  in  the  act  tbar 
aothing  therein  '^  is  intended  or  is  to  be  construed  as  a  waiver,  or  asm 
any  manner  impairing  the  rights  of  any  of  the  pai-ties  as  universal  or 
special  legatees  in  the  will  of  the  late  John  Perkins,  Sr.,  all  of  which 
rights  are  reserved." 

On  the  25th  of  March,  1S74,  all  of  the  defendants  joined  in  a  notarial 
act  of  procuration  to  Judge  E.  D.  Farrar,  two  of  them  at  that  time 
having  attained  their  majonty,  and  the  other  emancipated,  under  au<I 
by  authority  of  which  act,  all  the  proceedings  were  conducted,  touchin{; 
the  account  rendered  bv  the  executors,  and  the  deliverv  of  the  estat** 
to  their  agent.  Judge  Farrar,  of  which  they  now  complain  as  misrep- 
resenting them,  and  putting  them  in  a  false  light. 

In  this  power  of  attorney  they  assumed  distinctly  the  capacities  of 
universal  and  special  legatees  under  the  will,  and  acknowledged  a 
liability  for  the  legacies,  and  authorized  tlieir  agent  to  settle  or  com- 
promise with  the  legatees.  This  may  have  been  an  unfortunate  instru- 
ment for  them,  but  it  was  their  own  act,  and  in  legal  cout-emplation 
every  expression  therein  was  thus  made  by  them  for  the  purposes 
declared. 

It  is  possible  that  they  did  not  know  or  understand  the  contents  of 
that  act,  and  very  probable  that  the  agent  and  attorney  who  instituted 
the  proceedings  and  carried  out  the  act,  Was  never  directed  in  those 
proceedings  by  the  defendants  or  those  authorized  to  speak  for  tliein. 
and  they  may  even  have  been  ignorant  of  the  fact  that  they  were  beinjr 
conducted  in  their  name,  but  the  proceediugsare,  nevertheless,  binding 
upon  them. 

They  were  bound  to  know  and  appreciate  the  legal  effect  of  their  own 
personal  act.  At  the  time  they  gave  the  procuration  to  Judge  Farrar 
and  made  the  declarations  referred  to  in  the  act  conferring  it,  tin- 
defendants  were  under  no  incapjvcity,  and  there  is  no  ground  or  cansi* 
to  excuse  or  exempt  them  from  the  legal  effect  and  consequeuo-'^ 
following  the  execution  of  the  mandate  they  had  conferred.  All  that 
their  agent  did,  he  was  directed  to  do  by  the  terms  of  the  niandati*. 
They  may  have  been  induced  to  execute  tliis  power  of  attorney  by  l»d 
advice,  and  the  act  may  have  been  prepared  and  its  t^rms  dictated  by 
such  advice,  but  to  construe  this  as  a  fraud  practiced  upon  them  by  thf 
executor,  if  he  did  so  advise,  would  be  to  justify  a  similar  char^jr 
against  the  testator  himself,  who,  though  the  projierty  comprising  hi^ 
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estate,  wheu  he  penned  his  will,  was  in  the  same  condition  as  when 
delivered  to  the  defendants,  not  only  advised,  but  urged  them  to  take 
^e  property,  burdened  as  it  was  by  the  legacies,  in  preference  to  the 
sum  of  money  given  them  in  the  act  of  donation,  and  confirmed  by  the 
will.  Such  advice  from  the  executor,  as  from  the  testator,  might  have 
proceeded  from  an  honest  error  of  judgment. 

'^  The  heir  who  is  of  age  cannot  dispute  the  validity  of  his  acceptance, 
whether  it  be  express  or  tacit,  unless  such  acceptance  has  been  the 
consequence  of  fraud  practiced  or  violence  exercised  against  him.'^  C. 
C.  1009. 

Such  is  the  law,  and  the  evidence  does  not  enable  us  to  declare 
their  acceptance  invalid  for  either  of  the  causes  therein  expressed. 

We  do  not,  however,  attach  all  the  consequences  to  this  acceptance, 
which  our  predecessors  seem  to  have  attributed  to  it,  and  tiiis  differ- 
ence forms  the  exception,  we  mentioned  above,  to  our  concurrence  in 
the  conclusions  reached  by  them  on  the  previous  appeal. 

Our  view  of  the  law  and  the  &cts  bearing  on  the  point,  forced  us  to 
the  same  conclusion  arrived  at  by  the  two  District  Judges  who  have 
rendered  judgment  in  the  case,  however  obnoxious  to  criticism  that 
conclusion  may  seem  in  the  estimation  of  the  plaintiffs'  learned  counsel. 
The  effect  of  an  acceptance  of  an  intestate  succession  by  the  heir, 
binds  him  to  pay  all  the  charges  against  the  succession,  even  out  of  his 
own  property.    C.  C.  1013. 

The  engagement  of  the  heir  in  a  testamentary  succession,  who  has 
accepted  unconditionall}*,  with  respect  to  the  legacies,  is  different.  lb. 
Universal  legatees  are  not  always  bound  for  the  payment  of  special 
legacies  beyond  the  value  of  the  succession,  and  if  they  be  forced  heirs, 
can  discharge  their  liability  to  special  legatees,  by  abandoning  to  them 
what  may  be  left  of  their  property,  after  paying  the  debts  and  retain- 
ing their  legitime.    C.  C.  1465,  1466. 

In  this  case,  had  the  testator  made  the  special  legacies  in  question,  to 
the  plaintiffs,  without  terms  or  conditions  as  to  their  payment,  and  the 
defendants  been  instituteil  his  universal  legatees  for  the  residue  of  his 
estate,  and  accepted,  they  would  have  come  under  the  provisions  of  the 
law  jast  referred  to.    Such,  however,  are  not  the  facts. 

The  defendants,  like  the  plaintiffs,  were  special  or  particular  legatees 
onder  the  will.  They  had  a  right  under  it  to  receive  $240,000,  as  a 
confirmation  of  a  remunerative  donation,  to  satisfy  their  claims  as 
foreed  heirs,  and  the  claim  inherited  from  their  father  in  the  community 
interest  of  his  mother.  This  imposed  a  charge  upon  the  estate, 
which  could  have  been  enforced  against  its  entire  property,  to  the 
exelasion  of  the  plaintiffs'  legacies. 
In  lieu  of  this  sum  of  money,  they  had  the  option  to  take,  as  particular 


L 


722  SUPREME  COURT  OF  LOUISIANA, 

EBkridge  and  HafllMiod  tb.  Farnir,  Agent. 

legatees,  the  SonierRet  Estate,  (less  the  Hapaka  Plantation,  devised  to 
others)  charged  witli  the  payment,  out  of  it«  revenues,  of  the  legacies 
in  favor  of  the  plaintiffs,  and  this  property,  thus  burdened,  they  chose 
and  did  receive.  In  receiving  it,  they  must  be  considered  as  doing  so 
under  the  explicit  terms  of  the  will,  as  particular  legatees  of  this 
property.  The  universal  legacy,  if  we  may  so  call  it,  did  not  comprise 
this  property,  but,  as  expressly  declared  in  the  will,  only  extended  to, 
or  embraced,  such  as  was  not  otherwise  appropriated  thereby,  that  is, 
such  as  the  paiticular  legacies  had  not  exhausted.  The  defendantA, 
by  their  acceptance,  did  not  deprive  themselves  of  their  rights  under 
the  special  legacy  to  them  of  the  Somerset  Est-ate.  They  accepted  the 
will.    Nothing  more,  nothing  less. 

The  will,  and  the  terms  therein  prescribed,  constitute  the  title  under 
which  defendants  hold  Somerset,  and  those  terms  are  just  as  impera- 
tive and  binding  on  the  plaintiffs  as  upon  the  defendants,  touching 
their  respective  rights. 

The  defendants  are  not  the  debtors  of  the  plaintiffs,  except  in  so  far  as 
they  are  the  owners  of  an  estate  whose  revenues  are  devoted,  under 
certain  conditions,  to  the  paypient  of  their  moneyed  claims.  The 
restrictions  touching  their  payment  are  a  material  requirement  of  the 
will,  which  could  not  be  dispensed  with  or  relaxed  without  doing 
violence  to  the  declared  wishes  of  the  testator,  and  granting  rights  to 
these  special  legatees  that  would  be  destructive  to  the  main  and  mani- 
fest purposes  of  the  will.  They  demand  a  judgment  that  would  entitle 
tlieni  to  sell  out  the  estate,  and  out  of  the  proceeds,  pay  their  legacies 
immediately.  The  will  declared  that  they  were  to  be  paid  when  practi- 
cahlef  and  further  explains  what  is  meant  by  the  qualification  or  condi- 
tion thus  used,  by  prescribing,  in  the  language  of  the  t«stator,  that  all 
the  moneyed  legacies  specified  in  my  will  are  to  l>e  paid  out  of  funds 
accruing  from  the  rents  and  revenues  of  tlie  Louisiana  property,  at 
such  times  and  periods  as  it  can  be  done,  xoithout  requiring  property  to 
be  sold. 

And  again  :  **  I  desire  that  the  property  sfionld  be  kept  together  by 
my  executors  for  the  payment  of  said  legacies,  and  that  no  division 
should  be  made  between  my  grandchildren  as  long  as  the  law  will 
permit  it  should  be  kept  together  and  undivided,  for  the  jmrposei 
aforesaid." 

In  the  face  of  this  plain  language,  manifesting  an  earnest  desire  par- 
amount to  every  other  consideration,  that  his  vast  estate  should  remain 
undivided  and  intact,  in  the  possession  of  his  descendants  for  genera- 
tions, if  possible,  we  know  that  the  testator  could  not  have  conceived 
tlie  thought  of  giving  to  these  legatees  the  power,  under  any  circum* 
stances,  to  sell  out,  and;  if  necessary,  sacrifice  his  lands,  to  pay  their 
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legacies.  Nor  can  we  regard  the  terms  and  conditions  of  the  will 
respecting  the  payment  of  the  legacies,  and  the  manner  of  their  pay- 
ment, as  mere  directions,  intended  for  the  executors,  and  to  be  observed 
only  daring  the  period  of  their  administration.  The  language  of  the 
will  forbids  such  a  conclusion,  and  shows  that  the  thoughts  and  wishes 
of  the  testator  were  more  far-seeing  and  far-reaching,  and  were  con- 
templating results  far  beyond  the  limits  of  an  executor^s  tenure  and 
administration,  and  were  evidently  specially  directed  to  his  most 
favored  legatees,  and  designed  for  their  guidance,  and  at  the  same  time 
to  measure  the  rights  of  those  in  whose  favor  he  had  established  a 
charge  against  those  who  were  to  possess  his  est^ite. 

The  will  of  the  testator  must  and  should  be  the  law  to  the  parties 
and  to  the  Court. 

One  of  the  most  distinguished  of  civilians  and  law  writers  has  likened 
a  last  will  and  testament  and  the  engagements  of  a  legatee  or  testa- 
mentary heir  under  it  to  a  contract  between  the  testator  and  such  legatee 
or  heir. 

Thus  it  is  said  :  ^'  The  engagement  in  the  quality  of  heir  ought  to 
have  the  same  effect  as  if  the  heir  had  treated  with  the  deceased  to 
whom  he  succeeds,  and  it  is  the  same  thing  in  effect  as  if  it  had  been 
agreed  between  them,  that  if  the  heir  would  accept  that  quality,  he 
should  have  all  the  goods  of  the  succession,  and  should  likewise  be 
bound  to  acquit  all  the  charges.'' 

This  kind  of  a  treaty  between  the  deceased  and  his  heir,  is  made  on 
the  part  of  the  deceased  in  his  testament,  and  on  the  heir^s  part  in  the 
moment  he  accepts  the  succession.  For  the  testator  explains  in  his 
testament  his  intention  to  leave  his  goods  to  his  heir  on  condition  he 
shall  satisfy  all  the  charges.  Domat^  Folio  Ed.  p.  383,  verbo  Title  iii, 
Sec.  1. 

The  act  that  makes  him  heir  is,  as  it  were,  a  contract  between  him 
and  the  persons  to  whom  this  quality  may  oblige  him,  by  which  he 
takes  the  goods  on  condition  to  acquit  the  cliarges.    lb. 

And  again  :  '*  The  conditional  dispositions  of  testators  and  others 
which  majr  oblige  the  legatee  to  have  security  or  precaution,  are 
executed  according  as  the  intention  of  the  testator  and  the  circumstances 
may  seem  to  demand.  And  provision  is  made  in  this  matter  different 
ways,  either  according  to  whut  the  testator  himself  has  ordained,  if  he  has 
explained  himself  about  it,  or  in  the  mahner  which  may  best  suit  with 
the  interest  of  the  psrsous  wlio  may  be  concerned  in  the  said 
bequests."     lb. ;  7  A.  416;  13  A.  122. 

The  proposition  that  the  acceptance  of  an  estate  or  a  legacy, 
burdened  with  charges  in  favor  of  other  persons,  abrogates  all  the 
terms  and  conditions  stipulated  and  imposed  by  the  testator,  and  makea 
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the  charges  iiumediately  exigible  against  the  legatee  who  assunies^  the 
charges,  by  taking  possession  of  the  estate  thus  burthened,  or  other- 
iirise,  might  have  great  force  if,  upon  discharge  of  the  executor,  and  the 
entering  on  the  estate  of  the  legat-ee,  the  beneficiaries  of  the  charges 
imposed  were  left  without  security  for  their  claims.  But  such  is  not 
the  case.  The  law  imposes  a  mortgage  on  the  estate  or  immovables 
entered  upon  by  the  testamentary  heir  or  legatee,  as  security  for  the 
payment  of  the  special  legacies  which  can  be  enforced  according  to  the 
conditions  and  terms  of  the  charge  imposed  to  which  it  is  accessory. 
C.  C.  163:i. 

The  will  of  the  testator  being  the  law  to  the  Court  as  well  as  to  the  par- 
ties, it  is  the  province  and  duty  of  the  Court  to  endeavor  to  ascertain  its 
true  intent  and  meaning,  the  wishes,  intentions  and  purposes  of  the  testa- 
tor, and  to  provide,  as  far  as  lies  in  its  power,  under  the  law,  that  these 
wishes  be  faithfully  carried  out,  and  that  the  objects  of  his  beneficenee 
may  receive,  and  in  the  manner  he  may  have  designated,  and  according 
to  the  tenns  he  has  prescribed,  all  that  his  bounty  intended  to  bestow 
upon  them. 

Xo  one  can  read  the  evidence  in  this  record,  in  fact,  he  need  re^  only 
the  will  itself,  to  be  satisfied  that  the  defendants — his  fatherless  grand- 
children— girls  of  tender  age — were  the  special  objects  of  the  solicitude 
and  affection  of  the  testator.  For  their  maintenance  and  well-being  it 
was  his  chief  aim  to  provide,  and  notwithstanding  the  ruin  and  desola- 
tion caused  by  the  calamities  of  war,  that  had  swept  over  his  beautiful 
home,  and  surrounded  him  on  every  side,  when  he  penned  this  last 
depository  of  his  wishes,  he  did  make  ample  provision  for  these  objects 
of  his  love,  for  their  comfort  and  happiness.  And  whilst  we  are  deprived 
of  the  power,  by  their  own  unfortunate  acts,  to  restore  to  them  the  fac- 
ulty of  making  that  provision  as  ample  and  effective  as  their  generoas 
benefactor  designed  it  to  be,  we  can,  at  least,  by  a  just  and  reasonable 
construction  of  the  law  and  the  evidence  bearing  on  the  issues  in  the 
case,  and  in  entire  consonance  with  the  authorities  on  the  subject,  give 
such  effect  to  the  dispositions  of  the  testator,  as  not  to  defeat  his  mani- 
fest purpose,  and  strip  the  main  objects  of  his  bounty  of  all  they  have 
thus  far  received,  and  perhaps  reduce  them  to  poverty,  for  the  benefit 
of  those  to  whom  he  was  comparatively  indifferent,  and  to  some  of 
whom  he  was  a  stranger. 

The  judgmentof  the  lower  court  directed  the  payment  of  the  amounts 
of  the  legacies  be  made  out  of  the  revenues  of  the  Somerset  Estate, 
commencing  from  the  date  of  the  decree.  In  this  it  is  erroneous. 
These  amounts  are  entitled  to  be  acquitted  out  of  the  net  revenues 
from  the  time  that  the  defendants  took  possession  and  commenced  the 
administration  of  that  estate,  and  the  plaintiffs  have  a  right  to  require 
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that  a  fall  and  correct  account  of  such  administration  be  rendered 
them. 

It  is,  thei'efore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  amended  by  striking  from  the  concluding  portion 
thereof,  the  words,  "  this  decree,"  which  are  the  66th  and  67th  words 
therein,  and  substituting  therefor  the  words:  ''the  actual  taking 
possession  of  said  estate  by  the  defendants ;"  and  that  thus  amended, 
the  said  judgment  be  affirmed  at  the  cost  of  the  appellees. 


Ok  Rehearino. 

A  peheaiing  was  granted  in  this  case  upon  the  application  of  the 
defendants.  In  granting  it,  we  restricted  the  rehearing  to  the  question 
iiolely  as  to  tlie  right  of  the  defendants  to  reserve  out  of  the  revenues 
of  the  Somerset  Estate,  besides  *'  the  necessary  and  proper  expenses  of 
tlie  property "  allowed  in  the  decree,  also  in  addition  thereto,  the 
amounts  mentioned  in  the  will  of  the  deceased,  and  claimed  as  allowed 
by  the  terms  thereof,  for  the  maintenance  and  support  of  the  defend- 
ants and  their  mother,  Mrs.  Ellen  M.  Perkins.  And  notwithstanding 
the  wide  range  that  the  discussion  has  taken,  involving  every  material 
point  of  our  previous  decree,  including  those  which  were  finally  adju- 
dicated upon,  we  shall  confine  ourselves  in  this  opinion  exclusively  to 
that  single  question  thus  left  open.  Upon  all  other  points  that  decree 
is,  and  was,  a  finality. 

We  have  given  this  question  a  careful  consideration,  and  made  it  the 
subject  of  a  close  and  exhaustive  review.  In  our  previous  opinion  we 
announced  as  a  fundamental  principle  relating  to  testamentary  dispo- 
tiitions,  that  the  will  of  the  testator,  as  declared  therein,  was  the  law 
to  the  Court  and  to  the  parties.  That  when  that  will  was  ascertained, 
it  was  the  duty  and  province  of  the  Court  to  carry  it  out,  if  lawful, 
ncconling  to  it-s  true  intent  and  meaning.  Taking  this  rule  for  our 
guidance,  after  the  maturest  deliberation,  we  conceive  that  the  logic 
of  the  conclusions  heretofore  reached  by  us,  as  declared  in  our  previ- 
ous opinion,  and  the  propositions  therein  announced,  force  us  to  the 
further  conclusion,  that  a  strict  and  liberal  adlierence  to  the  terms  of 
that  instrument,  which  we  must  follow,  require  that  effect  must  be 
given  also  to  the  following  explicit  and  mandatory  declaration  of  the 
testator,  which  we  quote : 

'^  All  the  moneyed  legacies  specified  in  my  will  are  to  be  paid  out  of 
funds  accruing  from  the  reiits  and  revenues  of  the  Louisiana  property, 
at  such  times  and  periods  as  it  can  be  done  without  requiring  property 
to  be  sold,  and  after  taxes,  past  due,  and  debts  are  paid,  and  vnthout 
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depriving  my  grandchildren  of  the  funds  they  may  require  from  ike 
revenues  for  their  necessary  expenses  and  means  of  education^* 

There  is  no  mistaking,  from  this  unequivocal  language,  that  it  was 
the  purpose  of  the  testator  that  the  special  legacies  in  question  should 
be  secondary,  subordinate  and  contingent  upon  this  imperative  provis- 
ion of  the  will,  and  the  paramount  and  superior  right  and  claim  of  t'tf 
defendants  under  it.  Their  maintenance  must  first  be  provided  for 
out  of  these  revenueSi  before  the  other  benefactions  could  be  demanded 
and  become  executory. 

Nor  is  the  amount  of  this  provision  left  to  inference,  or  to  be  supplied 
by  proof  aliunde,  for  the  will  again  prescribes  : 

*^  From  the  rent«  and  revenues  of  the  estate,  it  is  my  will,  and  I 
direct  that  my  executors  should  pay  over  annually,  for  the  support  of 
my  daughter-in-law,  Mrs.  Ellen  M.  Perkins,  and  the  support  and 
education  of  my  said  grandchildren,  the  sum  of  $G,0()0 ;  and  in  case  of 
the  marriage  of  my  said  grandchildren,  when  one  of  them  is  married, 
she  is  to  receive  $3,000  a  year,  and  the  motlier  and  her  two  daughterK 
to  receive  $4,000  a  year ;  when  another  one  of  the  dauglkters  is  marrie<I. 
she  is  to  receive  $3,000  a  year,  and  the  motlier  and  her  remaininir 
daughter  $4,000  a  year,  and  when  the  last  daughter  is^  married  she  i<  to 
receive  $!)000  a  year,  and  her  mother  also  to  receive  $3,000  a  year." 

From  this  clause  Id  the  will,  we  deduce  that  the  allowance  for  each 
of  the  defendants  was,  before  marriage,  one  thousand  dollars,  and  after 
roarriage,  three  thousand  dollars  :  and  this  view  of  the  matter  relieves 
it  of  any  complication  or  uncertainty,  as  suggested  by  the  plaiutiSV 
counsel,  involving  the  expenses  of  their  education,  as  it  was  the  mau- 
ifest  intention  of  the  testator  that  they  should  receive,  whilst  single,  ah 
much,  and  after  marriage  so  much,  and  thisregardlessof  any  particular 
expense,  as  for  education  or  the  like,  that  might  be  incident  to  either 
state.  We  arrive  at  the  amounts  designed  for  them  before  marriai^e 
by  the  provision  of  $6,000  per  annum  to  them  and  their  mother,  whilst 
they  are  all  single,  and  that  of  $3,000  for  their  mother  after  they  are  all 
married. 

Mrs.  Ellen  M.  Perkins,  the  mother,  is  not  a  party  to  this  suit,  and  i^ 
not  before  us  claiming  the  provision  in  her  favor,  and  is  not  affect etl 
by  this  decree,  and  we  must,  therefore,  dismiss  from  consideration  tlit* 
bequest  to  her,  and  separate  the  allowances  of  the  mother  and 
daughters,  so  as  to  estimate  and  deal  alone  with  the  latter.  And  wi- 
think  this  estimate,  thus  fixed,  is  sufficiently  accurate  to  dispeuM^ 
with  the  necessity  of  remanding  the  case,  suggested  by  counsel,  to 
ascertain,  by  evidence,  the  proper  expense  for  maintenance,  designed  l»y 
this  clause  of  the  will. 

It  may  not  be  afi  large,  under  our  estimate,  as  was  intended  bv  tlit* 
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testator,  but  it  ig  as  mucli  as  the  will  makes  clear,  and  the  difficulty  of 
arriviDg  at  the  excict  amount  arises  from  the  provision  in  the  same 
clause  for  the  defendants  and  their  mother,  jointly.  It  must  also 
he  understood  that  the  annuity  allowed  for  each  year  must  be  charged 
against,  and  payable  out  of,  the  revenues  of  such  year,  exclusively. 

We  think  this  disposition  of  the  case  carries  out  fully  the  true  inten- 
tions of  the  t«st«tor,  and  at  the  same  time  enforces  strictly'  the  obliga- 
tions assumed  by  the  defendants  in  their  accept^ince  of  the  will,  and 
the  testamentary'  bequests  tlkerein,  in  exact  accordance  with  the  condi- 
tions and  terms  prescribed  by  the  testator. 

Nor  do  we  anticipate  all  the  difficulties,  suggested  by  counsel,  as 
resulting  from  tliis  disposition  of  the  matter,  relating  to  contracts 
made  with  other  parties  by  these  defendants,  and  encumbrances  placed 
on  the  property  since  their  possession  of  the  same.  The  restrictions 
and  conditions  imposed  by  the  will  are  a  part  of  the  defendants'  title  to 
the  property',  and  all  subsequent  engagements  made  by  them  witli 
other  parties,  must  yield  to  these  prior  a^d  imperative  conditions,  and 
can  never  antagonize  the  just  claims  of  plaintiifs  under  the  will,  as 
special  legatees,  and  their  qualified  rights  on  the  property  and  its 
revenues  devoted  to  their  payment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  our  former 
decree  be  amended,  and  it  is  now  ordered,  adjudged  and  decreed,  that 
the  judgment  of  the  District  Court  be  further  amended  by  decreeing 
that  the  special  legacies  in  favor  of  the  plaintiffs,  together  with  the 
legal  interest  thereon,  shall  be  paid,  satisfied  and  acquitted  out  of  the 
aunnal  revenues  arising  from  the  Somerset  Estate*,  commencing  from 
the  date  of  the  actual  taking  possession  of  said  estate  by  the  defend- 
ants, after  deducting  from  said  revenues  tlie  necessary  and  proper 
expenses  of  said  property,  and  tlie  expenses  for  the  support  and  main- 
tenance of  the  defendants,  at  the  rate  of  one  thousand  dollars  for  each 
of  them,  per  annum,  whilst  unmarried,  and  three  thousand  dollars  per 
aonam  each,  from  the  date  of  their  respective  marriages,  according  to 
the  tenns  and  conditions  of  the  will.  The  said  annuities  to  be  charged 
against,  and  deducted  exclusively  from  the  revenues,  respectively,  of  tlue 
corresponding  years.  And  as  thus  amended,  the  said  judgment  appealed 
from  is  affirmed,  reserving  to  Mrs.  Ellen  M.  Perkins  any  rights  she  may 
have  under  the  will ;  the  costs  of  the  lower  court  to  be  paid  by  the 
defendants  and  appellants,  and  of  this  Court,  by  the  plaintiffs  and 
appellees. 
Levy,  J.,  absent. 
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No.  8568. 

Succession  of  John  Burnside.    On  the  Application  of  the 

Public  Administrator. 

A  contest  ioTolTiDg  tbe  removal  of  an  executor  or  administrator  of  a  suocesskmr  and  tbe 
appointment  of  another,  is  a  mere  incident  in  the  settlement  of  the  soceessiun,  and  not  a 
distinct  and  separate  snit;  neither  does  it  fall  in  the  desijpiatlon  of  casM  i^lavor  is 
equity  between  parties  of  different  States,  of  which  the  Federal  ooorts  Inve  ooaconeot 
Jurisdiction  with  the  State  courts. 

Hence,  an  application  by  a  party  residing  in  another  State  for  the  removal  of  mtdi  a  eonlr^f 
to  the  Federal  coort  win  not  be  granted. 

The  Public  Administrator  for  the  Parish  of  Orleans  has  no  authority  in  law  to  provoke  tk' 
removal  of  an  executor  or  administrator  of  a  succession. 

This  right  is  restricted  by  law  to  an  heir,  a  creditor  or  a  legatee. 

The  right  of  the  Public  Administrator  to  claim  the  administration  of  a  suooessioa  aocroi* 
only  in  case  of  an  existing  vacancy  in  said  administration: 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


1. 


3. 


3. 


4. 


5. 


6. 


Breaux  dt  HaU,  for  Public  Administrator,  Appellant : 

The  exception  that  a  petition  for  the  removal  of  the  application  of  tbe  Admioistntor  &r 

appointment  as  Dative  Testamentary  Executor,  to  the  Circuit  Court  <^  the  United 

States,  cannot  be  maintained,  because  -. 

{a)    It  was  decided  in  a  rule  to  show  cause  why  the  removal  should  not  be  made,  sgaisit 

the  present  exceptor,  and  is  conclusive  herein. 

(5)    There  is  no  law  authoriziag  the  removal  of  an  application  for  tbe  appointment  of  an 

executor  to  a  succession  pending  in  a  State  Court; 

The  Public  Administrator  is  entitled  to  the  appointment  of  Dative  Testamentary  Bxecvtor 

of  all  estates  wherein  the  executor  firom  any  cause  cannot  disoharge  the  duties  of  the 

office. 

(a)  The  heir  or  widow,  or  surviving  husband,  can  only  exclude  him,  when  present  in  tbr 
State,  and  actively  claiming  the  right  to  assume  the  duties  of  the  office.  Sec.  3d,  Art 
1877,  p.  111. 

(b)  The  act  only  settles  as  between  these  parties  who  shall  be  privileged  to  assume  thr 
duties — when  urging  their  several  claims  before  the  Courts. 

Where  the  office  is  vacant  the  law  imposes  upon  the  Public  Administrator  the  responsi- 
bility for  the  proper  administration  of  the  estate :  and,  therefore,  the  oo-relative  Qgfat  i« 
the  appointment. 

The  executor,  must  not  only  commence,  but  in  a  reasonable  dday,  complete  his  qnaii- 
floation  as  executor ;  which,  for  one  domiciled  out  of  the  State,  is : 

(a)  Taking  the  necessary  oath. 

(b)  Causing  an  inventory  to  be  taken,  and  giving  bond  as  an  administrator  is  reqniic*!  to 
give.    Bev.  Stat.  1460 ;  C.  C.  1679 ;  Watson  vs.  Bonduraat,  30  An.  4. 

The  penalty  for  fiuUng  or  r^u^ing  to  do  which,  is  forfeiture  of  the  right  to  the  office.  Ite^* 
Stat.  1648 ;  C.  C.  1666.    Sue.  of  Foray,  31  An.  737. 

Departure  from  the  State  of  non-resident  executor  forfeits  title  to  the  office,  even  ifbr 
leaves  power  of  attorney.  C.C.I  145;  Kev.  Stjit.  1741;  Act  1847,  p.  115,  as  iaterprvwd 
by  Yerkes,  Guardian,  vs.  Broom,  Executor,  10  An.  359;  Dobb*s  Suoesssion,  9  As.35<: 
Watson  vs.  Bondurant,  30  An.  6. 
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T,  Gilmore  <&  Sons,  for  Defendant  and  Appellee : 

I. 
On  thb  First  Grolxu  op  Exception. 

1.  This  is  an  original  enlt  betw^e^n  oitlMns  of  different  States,  where  the  matter  in  diHpate 
exceeds  the  value  of  Ave  bniulred  dollars,  and  was,  on  proper  petition  and  bond,  lemoved 
to  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Louisiana.  Alter 
such  retnoval,  all  proceedings  therein  in  the  State  Court  are  coram  non  judioe  and  void. 
Dillon  on  Kemoval  of  Causes,  and  authorities  there  cited. 

S.  It  was  a  proper  case  for  removal.  Galues  rs.  l^ientes,  3  Otto,  30 ;  Craigie  vs.  McArthnr, 
4  Dillon,  474 ;  Bonduraut  vs.  Watson,  13  Otto.  386 ;  Washington  Improvement  Co.  vs. 
Kansas  Pacific  Hallway  Co.,  5  Dillon,  490. 

II. 

Ox  THR  SRCOMO  GrOUXD  oF  EXCRi'TION. 

1.  Where  an  executor,  who  is  a  beneficiary  ilnder  the  will,  ha4  complied  with  the  order  of  the 
court  firing  his  bond,  and  has  received  his  letters,  aud  Is  in  the  exercise  of  his  functions, 
or  has  completed  them  by  the  payment  of  the  debts,  legacies  and  exi>enses  incidental  to 
the  succession,  and  claims  to  hold  as  universal  legatee,  he  cannot  be  destitntcd  of  bis 
seizin  on  the  petition  of  the  Public  Administrator,  to  enable  that  oihcer  to  make  a  com- 
missioii.  Snch  a  case  does  not  fittll  withing  the  provisions  of  Sec.  3,  Act  74,  p.  111.  of  1877. 
Theexecntor  is  not  in  the  position  of  one  who  cannot  dischai^e  the  duties  of  his  office. 

S.  The  Public  Administrator  is  a  stranger  to  the  succession.  Be  has  no  right  to  initiate 
proceedings  to  create  a  vacancy  for  his  own  emolument. 

3.  Until  an  executor  is  removed  at  the  suit  of  a  party  in  interest,  the  intei  ference  of  the 
Public  Administrator  is  officious.  Succession  of  Winn,  36  A.  163;  SucceAsion  of  Poret, 
36  A.  157 ;  Succession  of  Bougere,  30  A.  433 ;  Sucoesslon  of  Dietrich,  33  A.  137 ;  Succession 
of  Henry ;  31  A.  555:  Succession  of  Miller,  38  A.  573-4 ;  Bnston  and  Wife  vs.  Brugier.  30 
A.  483 ;  Succession  of  Jennie  Wallier,  33  A.  321 ;  State  Bank  vs.  Evans,  33  A.  466. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  object  of  this  proceeding  is  the  removal  of  Oliver 
Beime,  as  testamentiiry  executor  of  the  succession  of  John  Burnside, 
aiid  the  appointment  of  the  Public  Administrator  as  dative  testamen- 
tary executor  of  said  succession,  on  the  following  grounds,  substantially : 

That  immediately  after  Oliver  Beirne  had  qualified  as  testamentary 
execator,  by  taking  the  oath  and  furnishing  the  bond  required  by  the 
Court,  he  left  the  Stat-e  permanently;  after  appointing  an  agent  and 
attorney  in  fact  to  represent  him  in  the  administration  ;  without  caus- 
ing an  inventory  to  be  begun,  as  the  law  requires,  and  without  funiish- 
iDg  the  bond,  required  by  law  to  be  one-fourth  in  excess  of  the  value 
of  the  property  of  the  succession,  alleged  to  exceed  one  hundred 
tiiousand  dollars ;  and  on  the  ground  tliat  the  will  of  the  testator 
ahould  be  executed  without  delay  in  the  interest  of  the  legatees  and 
heirs  of  the  decedent,  who  are  judicially  asserting  their  rights  as  such 
heirs. 

Beime,  the  testamentary  executor,  who  resides  in  Virginia,  thereupon 
filed  a  petition  supported  by  his  affidavit  aud  accompanied  by  the 
required  bond,  for  the  removal  of  the  cause  to  the  Circuit  Court  of  the 
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United   States  for  the  Easteru   District  of  Louisiaun,   on  which  the 
order  of  removal  was  refused  by  the  Court  a  qva. 

He  then  filed  an  exeeptiou,  urging : 

J .  His  application  t4>  remove  the  cause  to  the  Federal  Court,  and  the 
illegality  of  the  Court's  refusal  of  the  order  of  removal. 

2.  That  the  Public  Administrator's  petition  disclosed  no  cause  of 
action. 

His  first  ground  of  exception  was  overruled,  and  the  second  ground 
was  maintained,  whereupon  the  Public  Administrator  has  appealed, 

1.  The  action  of  the  District  Judge,  in  refusing  the  order  of  remov»l 
and  overruling  the  first  ground  of  exception,  is  eminently  proper,  and 
meets  with  our  unreserved  sanction. 

Appellee's  position,  that  this  application  of  the  Public  Administrator 
is  a  distinct  and  separate  suit,  not  essentially  connected  with  the  settle- 
ment of  the  Burnside  succession,  is  too  glaringly  erroneous  to  require 
any  argument  or  authority  for  its  complete  demolition. 

The  appointment  of  an  executor  or  administrator,  his  removal  for 
any  cause,  and  the  appointment  of  another  in  his  stead,  are  all  incidents 
of  the  settlement  or  administration  of  a  succession  ;  and  the  jurisdiction 
of  the  Court  which  has  legal  cognizance  and  control  of  the  sueeession, 
cannot  be  affected  by  the  residence  of  any  of  the  parties  who  may  urge 
conflicting  claims  to  the  right  of  administering  such  succession,  and 
the  removal  of  the  administrator  must  be  ordered  by  the  Court  which 
had  made  the  appointment.    C.  P.  1013. 

The  substantial  issue  presented  for  adjudication  in  this  proceeding, 
involves  the  legality  of  the  testamentary  executor's  administration  of 
the  Buruside  succession,  the  question  of  his  removal,  and  the  right  of 
the  Public  Administrator  to  be  appointed  dative  testamentary  executor. 

The  relief  asked  depends  exclusively  upon  the  probate  jurisdiction 
of  the  Court,  and  cannot  be  considered  by  a  Court  which  has  no  such 
jurisdiction. 

It  is  well  settled  that  the  Federal  courts  have  no  probate  jurisdic- 
tion, a  conclusion  flowing  from  the  existing  legislation  of  Congress. 

This  doctrine  is  recognized  and  favorably  commented  on  by  the  U. 
S.  Supreme  Court  in  one  of  the  cases  quoted  by  appellee  in  support  of 
his  own  opposite  theory.    Gaines  vs.  Fuentes,  2  Otto  18. 

The  following  language,  which  we  quote  from  that  opinion,  support* 
the  conclusion  which  we  have  reached  on  this  question  :  "Thereawn 
lies  in  the  nature  of  the  proceeding  to  probate  a  will  as  one  tJ»  rm, 
which  does  not  necessarily  involve  any  controversy  between  partieSt 
indeed,  in  the  mtgority  of  instances  no  such  controversy  exist«.  In  iti 
initiation  all  persons  are  cit-ed  to  appear.  •  •  •  From  its  nstnn 
and  from  the  want  of  parties,  or  the  fact  that  all  the  world  are  partieSr 
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the  proceeding  is  not  witliin  the  designation  of  cases  at  law  or  in  equity 
between  parties  of  different  States,  of  wliich  the  Federal  courts  have 
concurrent  jurisdiction  with  tlie  Stnte  courts  under  the  Judiciary 
Act." 

It  is  clear  that  this  reasoning  applies  with  equal  force  to  all  proceed- 
ing in  the  settlement  of  successions,  and  it  is  elementary  that  all 
conflicts  between  heirs,  legatees,  or  creditors  of  a  succession,  as  well 
as  between  parties  claiming  contradictorily  the  right  of  administering 
a  succession,  are  mere  incidents  of  the  settlement  of  the  estate,  and  as 
such  fall  exclusively  within  the  jurisdiction  of  a  court  having  probate 
jurisdiction,  and  in  whicli  the  succession  was  opened. 

2.  From  the  petition  of  the  Public  Administrator,  it  appears  tliat  tlie 
testamentary  executor  is  sought  to  be  removed,  for  the  main  reasons 
that  he  has  failed  to  make  an  invent^ory  within  the  time  required  by 
law,  or  to  qualify  according  to  law,  and  because  he  has  left  tlie  State 
pennanently ;  and  the  question  presented  is  whether,  assuming  these 
averments  to  be  true,  the  Public  Administrator  has  any  authority  to 
urge  these  derelictions,  and  to  claim  the  removal  of  the  testamentary 
executor. 

The  office  of  Public  Administrator  is  not  an  institution  of  the  civil 
law,  and  was  unknown  to  our  laws  previous  to  the  legislation  of  1870, 
which  introduced  this  new  element  into  our  system  for  the  settlement 
of  successions. 

It  follows,  therefore,  that  such  a  functionary  can  claim  onl}-  the 
rights  which  are  clearly  conferred  on  him  by  the  legislation  which 
created  his  office;  and  that  none  of  the  provisions  of  our  laws  regulat- 
ing the  mode  of  settling  successions,  and  of  appointing  and  removing 
curators,  administrators,  or  executors  of  successions,  are  applicable  to 
bis  office,  unless. so  made  by  the  law  which  created  and  governs  that 
particular  office. 

Now,  the  onlv  law  under  which  the  Public  Administrator  can  rest  his 
right  of  action  in  his  present  application,  is  Section  3  of  Act  No.  74, 
approved  April  17,  1877,  which  reads  as  follows : 

"  That  in  all  testate  successions  in  the  Parish  of  Orleans,  when  from 
any  cause  the  executor  cannot  discharge  the  duties  of  his  office,  the 
Judge  shall  appoint  the  Public  Administrator  dative  testament^iry 
executor,  when  there  is  no  surviving  husband  or  wife,  or  heir  present 
or  represented  in  the  State,  who  is  qualified  to  assume,  and  who  claims 
to  assume  the  duties  of  said  office.^^ 

It  does  not  appear  from  the  Public  Administrator's  petition  that 
Oliver  Beirne  cannot  or  does  not  discharge  the  duties  of  testamentary 
executor  of  the  Burn  side  succession,  and  that,  such  being  the  case,  tlie 
decedent  has  left  no  wi/eov  heir  preseAt  or  represented  in  the  State  who 
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in  qualified  to  assume,  and  who  claims  to  assume,  the  duties  of  said 
office. 

If  it  be  true  that  Oliver  Beirne  has  not  qualitied  according  to  law, 
has  failed,  or  is  even  opposed,  to  have  a  proper  inventory  made,  he  may 
be  summoned  on  proper  showing  by  parties  in  interest,  such  as  heirs, 
creditors  or  legiitees.  But  no  complaint  is  made  by  any  such  parties, 
and  if  they  are  satisfied  with  Beinie's  qualification  or  administration,  of 
what  concern  is  that  to  the  Public  Administrator  T  He  has  no  authority 
in  law  to  supervise  the  administration  or  settlement  of  successions,  or 
the  legality  of  the  appointment  of  administrators,  executors  or  curators. 

His  power  to  act  arises  only  in  the  cases  provided  by  the  law  wliich 
created  his  office.  The  utility  of  his  office  arises  according  to  law,  and 
his  services  are  required  only  when  a  testate  succession  w  not  belnj 
administered  at  dlL  His  office  was  intended  to  fill  a  vacancy,  but  he 
has  no  power  to  provoke  a  vacancy.  We  know  of  no  law,  and  we  have 
bc»en  referred  to  none,  authorizing  the  Public  Administrator  to  judi- 
cially' seek  to  remove  an  executor  or  administrator. 

These  conclusions  are  supported  not  only  by  reason  and  law,  but  are 
sanctioned  by  authority,  as  shown  by  a  decision  of  this  Court  in  the 
CHse  of  Succession  of  Winn,  26  A.  102,  where  it  was  distinctly  held  that 
a  Public  Administrator  could  not  provoke  the  removal  of  an  executor, 
and  that  this  right  could  be  exercised  only  by  heirs,  legatees  or  credi- 
tors, and  are  in  keeping  with  the  textual  provisions  of  our  Code,  which 
confers  the  right  of  praying  for  the  removal  of  testamentjiry  executors 
or  other  administrators  of  successions,  to  the  heirs,  creditors,  or  other 
persons  concerned.     C.  P.  Art.  1018, 

We,  therefore,  conclud©»  that  the  Public  Administrator's  petition 
discloses  no  right  in  him  to  ask  the  removal  of  Oliver  Beirne  as  testa- 
mentary executor  of  the  Bumside  succession. 

The  judgment  appealed  from,  is,  therefore,  affirmed  with  costs. 

.Levy,  J.,  absent. 


1^^  No.  8624. 

/City  of  New  Orleans  vs.  B.  D.  Wood  &  Bro. 

The  proWsions  of  the  Constitotlon  of  1879,  in  regard  to  the  method  of  oolleotiag  mimtciptl 
taxes  without  suit,  ax«  not  self-operative,  and  neyer  having  been  vivified  by  legislative 
action,  the  former  mode  of  collecting  soch  taxes  has  been  neither  modified  nor  repesled; 
and  all  laws  on  that  subject  preyioj^y  in  forc<»,  continue  in  operation,  if  not  othervite 
abrogated. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J. 


.  «   t       t.    I . 
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J.   Ward  Ourley,  Jr.,   Assistant  City  Attorney,  for  Plaintiff  and 
Appellant : 

1.  The  right  of  the  City  to  sue  for  any  tax,  license,  claim,  or  debt,  exists  independent  of  any 
expreM  law.  Art.  11  Constitution  of  H79;  C.  C.  427  etaeq.;  13  An.  497;  13  Iowa,  61;  1 
Gill  &  C.  499 ;  9  An.  561 ;  13  Peters,  493 ;  19  Wailaoe,  227.  And  the  authcHty  is  specially 
KHUited  by  Act  No.  f  8,  of  1877. 

^  Article  910  of  the  Constitution  of  1879,  does  not  prohibit  suits  for  taxes.  The  remedy 
therein  indicated  applies  to  proceedings  against  the  property  only,  not  the  personal 
action,  and  is  merely  onmulative.  13  An.  497 ;  20  An.  416  ;  33  An.  99  and  260 ;  13  Peieiv 
493 :  19  Wallace.  397 ;  and  see  Section  40,  of  Act  No.  77,  of  1880. 

3.  Articles  910  and  21 1  of  the  Constitation  of  1679,  are  not  self-acting.  24  An.  214 ;  15  Pet«ra, 
449;  33  An.  833 :  39  An.  1900.  Nor  does  Act  No.  77,  of  1880,  enable  Art.  210,  relative  to 
the  collection  of  City  taxes.  (See  title  of  Act  and  S3d  Section  thereof )  It  was  not  the 
intention  of  the  Constitntlon  to  disturb  the  City  Charter  and  lawb  relative  to  the  govern- 
ment of  tlie  City.    See  Articles  253,  S54.  250  and  203. 

Miller f  Finney  ijt  Miller,  same  side,  for  Board  of  Liquidation. 
Chas.  8,  Bive,  for  Defendants  and  Appellees : 

1.  Article  211  of  the  State  Constitution,  which  declares  that  tax  on  movable  property  shall 
be  collected  in  the  year  in  which  the  assessment  is  made,  means  that,  fW>m  the  date  of  the 
adoption  of  the  Constitntlon,  no  lawful  levy  of  a  tax  on  such  property  can  be  made,  except 
in  the  year  in  whidi  the  same  is  SMeased. 

2.  The  fact  that  the  legislature  has  or  has  not  provided  for  the  lauifid  levj'  of  a  tax.  does  not 
render  a  levy  made  in  violation  of  the  provision  lawful.    1  Nev.  611. 

3.  The  provision  invoked  is  self-acting,  so  far,  at  least,  to  invalidate  any  levy  of  taxes  made 
in  violation  of  it.  No  legislation  is  necessary  to  give  effect  to  the  wUhdratoal  of  authority 
indicated  by  the  provision.    6  Bob.  118;  24  A.  214. 

4.  The  pretended  assessment  on  which  this  suit  is  founded  is  made  under  a  law  not  eonsitUnt 
with  the  Article  311,  relied  on  by  defendants,  and  is  for  that  specific  reason  unlawtuU 
Article  358,  Constitution. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  City  appeals  from  a  judgment  on  an  excep- 
tion of  no  rifjM  of  action,  which  declares,  that  the  x)ro visions  of  the 
Constitution  in  force  prohibit  the  judicial  collection  of  taxes  due  the 
corporation. 

The  Articles  relied  upon  by  the  defense  are  Articles  210  and  218, 
which  read : 

"  There  shall  be  no  forfeiture  of  property  for  the  non-paj'ment  of 
taxes,  State,  levee,  parochial  or  municipal ;  but,  at  the  expiration  of 
the  year  in  which  they  are  due,  the  collector  shall,  without  suit,  and 
after  giving  notice  to  the  delinquent,  in  the  manner  to  he  provided  hy  law, 
(which  shall  not  be  by  publication,  except  in  case  of  unknown  owner) 
iidvertise  for  sale  the  property  on  which  the  taxes  are  due,  in  the  man- 
ner provided  for  judicial  sales,''  etc. 

'^  All  the  Articles  and  provisions  of  this  Constitution  regulating  and 
relating  to  the  collection  of  State  taxes  and  tax  sales,  shall  also  apply 
to  and  regulate  the  collection  of  parish^  district,  and  municipal  taxes.^ 
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It  is  manifest  that,  but  for  those  Articles,  the  defense  herein  set  up 
would  not  have  been  raised,  as  it  cannot  be  disputed  that  previous  to 
the  adoption  of  the  present  Constitution,  the  Cit3'  of  New  Orleans  bad 
ample  right  and  full  power  to  enforce,  by  judicial  process,  the  colla- 
tion of  taxes  assessed  by  and  due  to  her. 

.    The  inquiry  is,  therefore,   how   far  the   Constitutional   provisiouiJ 
invoked  have  aifected  that  right  and  power. 

An  attentive  and  intelligent  reading  of  the  t^ext  at  once  satisfies  tk 
legal  and  conservative  mind  tliat,  if  it  be  true  that  it  was  desigaedby 
the  organic  law  to  alter  the  mode  of  collection  of  municipal  taxes  in 
the  City  of  New  Orleans,  the  convention  never  proposed  to  annihilati' 
at  once  pre-existing  methods,  but  intended  to  destroy  such  only  aftfr 
adequate  enabling  legislation  would  have  been  adopted,  to  carry  our 
the  otherwise  inox)erative  constitutional  provisions  relied  upon. 

The  words:  *^In  the  manner  to  be  |;rovided  by  law," are  clearly 
prospective  and  suspensive. 

The  object*  in  view  were  the  prohibition  of  the  forfeiture  of  property 
for  non-payment  of  taxes,  and  the  substitution  thereof,  of  suitimary 
expropriation  without  suit,  to  enforce  such  payment  j  but  such  expn)- 
priation  was  to  take  place  only  after  notice  to  the  delinquent,  given  is 
the  manner  to  he  provided  by  law.  No  sale  was  contemplated  to  takf 
place  in  the  absence  of  such  notice,  touching  which  the  law  wa«  silent 
and  was  to  prescribe.  As  the  Legislature  was  commissioned  to  legii*- 
late  on  that  subject,  in  order  to  apply  the  tlieory,  or  carry  out  tbr 
system,  and  it  has  not  done  so,  concerning  City  taxes,  the  consequenrr 
is  that  the  extra-judicial  collection  of  such  taxes  cannot  presently  br 
coerced.  In  the  meantime,  as  the  laws  providing  for  the  collection  of 
such  taxes  by  judicial  process  have  neither  been  modified  nor  repealed, 
as  regards  the  City  of  New  Orleans,  it  was  and  is  legitimate  for  it  to 
invoke  and  to  execute  them  in  all  their  efficacy,  such  as  they  stood 
before  the  adoption  of  the  Constitution. 

A  different  construction  would  induce  the  violent,  unreasonable  ami 
repulsive  inference  that  the  convention  deliberately  contemp!at«I 
mischievously  to  suspend  any  and  all  collection  of  municipal  dut*^, 
owing  to  the  City  of  New  Orleans,  until  the  passage  of  such  legislatiiwi. 
This  would  create  a  most  lamentable  interre*inum  or  hiaiusj  fruitful  "f 
unmeasurable  injury,  destructive  of  the  actuivl  exist«ence  of  the 
corjioration. 

That  Article  210  is  not  self- operative,  was  formally  recognized  by  tbf 
Legislature  of  1880,  by  which  Act  No.  77  was  adopted.  That  legisla- 
tion does  not,  however,  refer  to  the  City  of  New  Orleans,  in  tlie  lea.*«t 
degree. 


NEW  ORLEANS,  MAY,  1882.  735 

city  of  New  OiieaDu  vs.  Wuod  &  Bro. 

It  18  wisely  settled,  that  where  a  coDStitutioDal  provision  is  not  self- 
operative,  and  requires  legislative  action  to  be  put  in  motion,  laws 
previously  in  force  and  not  otherwise  abrogated,  eontiuue  in  operation 
until  the  adoption  of  the  enabling  statute.  24  A.  214 ;  32  A.  1200;  33 
A.  873:  34  A.  a'i7;  15  Pet.  449. 

In  the  printed  and  written  briefs,  submitted  by  counsel  for  defend- 
ants, since  the  argument,  the  reasons  which  are  supposed  to  have 
induced  the  convention  to  prohibit  the  collection  of  all  taxes  by  judicial 
proceedings,  are  forcibly  advanced,  and  the  argument  is  made  that  the 
omission  of  the  Legislature  to  carry  out  the  constitutional  provisions, 
does  not  render  lawful  a  levy  of  taxes  made  in  violation  of  Article  211, 
which  declares  that  the  tax  on  movable  projierty  shall  be  collected  in 
the  year  in  which  the  assessment  is  made.  The  counsel  further  insipt, 
that  no  lawful  levy  of  such  tax  on  such  property  can  be  made  from 
the  date  of  the  adoption  of  the  Constitution,  unless  it  be  in  the  year  in 
which  the  property  is  assessed. 

The  answer  to  those  objections  is,  that  whatever  the  motives  of  the 
convention  ma^-  have  been,  the  laws  providing  for  the  levy  and  collec- 
tion of  taxes  have  not  been  abrogated  by  the  Article  in  question,  which 
merely  directs,  that  the  tax  shall  be  designated  by  the  year  in  which  it 
U  collectible,  and  that  the  tax  on  movable  property  shall  be  collected 
in  the  year  in  which  the  assessment  is  made.  The  second  phrase  of 
the  Article  is  directory.  It  is  intended  rather  for  the  benefit  of  the 
public  treasury  than  for  the  relief  of  taxpayers.  The  previous  laws 
continue  in  force  until  the  Legislature  shall  have  passed,  as  regards  the 
City  of  New  Orleans,  appropriate  .legislation  for  the  collection  of 
taxes,  both  on  movable  and  immovable  property,  in  furtherance  of 
Article  210,  touching  notice  to  delinquents. 

We  have  read  with  some  interest  the  very  elaborate  opinion  of  the 
District  Judge,  which  dis]>lays  considerable  research.  .We,  however, 
deem  it  unnecessary  to  review  the  reasoning  and  the  array  of  author- 

m 

ities,  derived  from  other  systems,  which  it  embodies,  as  we  consider 
timt  they  bear  upon  issues  not  necessarily  submitted  in  the  present 
controversy. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
Hppealedfrom  be  reversed,  and  it  is  now  ordered  and  a4judged  that  the 
exception  herein  be  overruled,  and  that  the  defendants  answer  to  the 
merits.  It  is  further  ordered,  that  this  case  be  remanded  to  the  lower 
court  for  further  proceedings,  according  to  law ;  appelleefi  to  pay  costs 
in  both  Courts,  from  the  filing  of  the  exception. 

Levy,  J.,  absent. 
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No.  8319. 
William  H.  Jack  vs.  J.  P.  Harrison,  Jr.  &  Co. 

When  one  has  been  sabrogatod  by  the  plaintiff  In  a  pending  suit  to  his  right  of  actiflothema. 
and  has  had  the  subrogation  entered  npon  the  minutee  of  the  ooart  where  the  suit  i» 
pending,  but  before  notice  of  the  same  is  served  on  the  debtor  of  the  rij^ht,  it  is  msaxd 
nuder  a  Judgment  rendered  agaiast  the  origiail  plaintiff,  in  a  parish  other  th.in  where  tkr 
right  is  beiog  prosecuted,  and  is  advertised  fjr  sale,  the  party  claiming  nnder  his  tsao»f^r 
and  subrogation,  can  ei^join  the  sale  and  assert  his  claim  before  a  conrt  of  the  p  irish  -whar 
the  seizure  is  made,  and  can  allege  and  prove  that  the  Judgment  is  a  nullity,  becaiuv  * 
pure  simulation,  rendered  on  a  fiil:»e  confession  and  for  no  consideration. 

In  such  case  he  is  not  bound  to  bring  an  action  of  nullity  before  the  court  that  rendered  Ui« 
Judgment,  and  not  bound  to  cite  the  defendant  In  the  pretended  Judgment.  Such  an  aetia 
is  not  like  the  action  of  nullity,  which  must  be  brought  by  a  party  to  the  judgment,  hta 
more  in  the  nature  of  a  revocatory  action. 

A  creditor  may  for  his  own  protection  and  benefit,  assert  and  enforce  a  right  of  his  debtor 
which  the  debtor  will  not  and  sometimes  cannot  assert. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


W.  8.  Benedict,  for  Plaintiff  and  Appellant. 
8»  8,  Carlisle,  for  Defendant  Jind  Appellee : 

Firgt — Where  an  issue  has  been  made  and  determined  adversely  to  a  party  litigant,  no  matter 
in  what  form  presented,  it  bectmies  "  rtt  adjudidata  "  as  to  any  snbseqnentr  action  on  te 
part  to  revive  it  iu  an  other  form.    34  An.  104  -,  3d  An.  895 ;  S9  An  391. 

(Second— Where  plaintiff  in  injunction  seeks  to  restrain  the  execution  of  a  judgment  on  thr 
ground  that  the  property  seized  does  not  belong  to  the  Judgment  debtor,  but  to  plaintiff  is 
injunction,  no  other  issue  oan  be  made  but  that  of  ownership.    13  An.  181 ;  33  An.  43S. 

Third— A.  plaintiff  styling  himself  agent  mast  disclose  in  his  petition  for  whom  he  is  sniag  ai 
agent.  34  An.  18.  The  mandate  must  be  special,  C.  C.  i^97,  and  evidence  thereef 
produced  to  the  court,  by  affidavit  or  otherwise,  before  a  conservatory  writ  oan  be  issaed- 
17  An.  8 ;  1 1  Rob.  504 ;  and  a  copy  of  the  power  of  attorney  must  be  annexed  to  the  petitMo. 
C.  P.  Art.  330. 

Fourth— The  execution  of  a  Judgment  can  be  enjoined  by  no  other  court  than  that  from  whkk 
the  writ  issued,  C.  P.  Arts.  617,  6*29.  save  only  in  cases  where  it  is  neceseary  to  ward  off 
immediate  and  manifest  injury.    4  N.  S.  390 ;  7  N  S.  659 ;  3  An.  333 ;  4  An.  84  ;  13  An.  SSI 

Fifth^The  court  which  rendered  the  Judgment  has  alone  Jurisdictitm  of  an  action  to  aaaal 
it^  3  An.  493  ;  15  An.  879 ;  31  An.  165 ;  and  all  the  parties  to  the  Judgment  sought  to  Im 
annulled  must  be  cited.    33  An.  569 ;  86  An.  156. 

Sixth — A  judgment  by  consent  can  only  be  attacked  by  third  persons  when  they  show  tkit  H 
occasions  them  real  injury  and  deprives  them  of  their  rights  and  property  with«dt 
affording  them  an  opportunity  of  a  hearing.    30  An.  533,  and  cases  there  cited. 


The  opinion  of  the  Court  wa8  delivered  by 

Todd,  J.  The  defendant,  under  a  judgment  obtained  against  one 
M.  F.  McDonald,  in  the  District  Court  of  the  Parish  of  Natchitochrs, 
caused  to  be  seized  under  a  writ  of  fi*  fa,  directed  to  the  sheriff  of  the 
Parish  of  Orleans,  a  certain  claim  in  a  suit  pending  in  one  of  the  conrtft 
of  the  latter  parish,  entitled  M.  F.  McDonald  va.  The  Meclianics*  & 
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Traders^  iDsurance  Company^  and  the  sheriff  advertiBed  it  for  sale  under 
the  writ. 

ThephiintifT,  as  the  owner,  by  transfer  of  the  claim  from  McDonald, 
for  the  benefit  of  certain  of  his  creditors,  and  holding  it  for  their  use, 
enjoined  the  sale.  The  grounds  of  his  iig unction  being  substantially  as 
follows : 

J.  That  J.  P.  Harrison,  Jr.  &  Co.  ha<l  no  legal  or  valid  judgment 
against  McDonald  -,  that  the  pretended  judgment  was  a  consent  judg- 
ment, rendered  on  the  confession  of  McDonald,  and  further,  that  the 
judgment  w^as  based  on  no  valid  claim,  and  was  entirely  without  con- 
sideration, the  said  McDonald  not  being  indebted  to  said  J.  P.  Harrison, 
Jr.  &  Co.  in  that  sum  or  any  other,  at  the  time  of  his  confession. 

2.  That  the  writ  under  which  the  seizure  wa.s  made  was  null  and 
void  and  without  effect,  because  it  had  expired,  and  no  copy  of  the 
writ  had  been  retained,  and  the  original  returned  to  the  court  from 
which  it  emanated,  as  required  by  law. 

The  defendant  excepted  on  several  grounds,  which,  condensed,  are 
substantially  these :  • 

1.  That  the  names  of  plaintiff  ^s  principals  were  not  set  forth  in  the 
petition,  nor  his  power  of  attorney  filed. 

2.  That  the  suit  should  have  been  brought  in  the  District  Court  of 
Natchitoches,  and  that  the  Civil  District  Court  of  Orleans  was  without 
jurisdiction,  both  as  to  the  matter  of  suit  and  the  persons  sued. 

3.  That  the  plaintiff  was  without  right  to  contest  the  judgment 
under  which  the  seizure  was  made,  and  was  confined  to  the  issue  of  his 
alleged  ownerahip  of  the  claim. 

4.  That  the  matter  of  the  suit  was  res  adjudicata. 

Upon  trial  of  the  exception,  the  transcript  of  appeal,  in  suit  7,648 
in  this  Court,  was  offered  in  evidence. 

In  that  record  we  find  tlie  transfer  to  the  plaintiff,  under  authority 
of  which  he  acted  in  this  suit,  and  also  the  names  of  the  creditors 
whom  he  represented  under  that  transfer. 

It  was  also  offered  to  establisli  the  plea  of  res  adjudicata.  Testimony 
was  likewise  introduced  to  establish  the  simulation  and  want  of  con- 
sideration of  the  judgment,  under  which  the  seizure  was  made,  it  being 
that  of  McDonald,  the  defendant,  in  the  judgment  of  the  agent  of  J.  P. 
Harrison,  Jr.  &  Co.,  who  procured  the  confession. 

There  was  judgment  sustaining  the  exception  and  dismissing  the 
suit,  from  which  judgment  plaintiff  has  appealed. 

1.  The  evidence  afforded  by  the  record  mentioned,  of  the  authoiity 
of  the  plaintiff,  and  of  the  names  of  the  creditors  he  represents,  is 
sufficient  to  meet  the  first  point  of  the  exception. 
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2.  The  claim  seized  being  in  the  Parish  of  Orleans,  and  being  there 
advertised  for  sale,  the  snit  to  be  declared  the  owner  of  the  claim  and 
to  prevent  the  sale  of  it  was  properly  brought  in  the  District  Court  of 
that  Pariah.    2  A.  323,  492  j  5  A.  648  ;  16  A.  11 ;  19  A.  206;  21  A.  199. 

3.  The  questions  presented  in  the  3(1  and  4th  points  of  the  excep- 
tion, and  which  are  the  most  serious  questions  involved  in  the  case,  we 
will  consider  together,  and  revereing  the  order  in  which  they  are  pre- 
sented, commencing  with  the  pleaof  re»  adjudlcatfiy  urged  in  bar  of  this 
suit.  To  understand  this,  it  is  necessary  to  refer  to  the  previous  pro- 
ceedings upon  which  the  plea  is  founded. 

On  the  3d  of  December,  1878,  J.  P.  Harrison,  Jr.  &  Co.  obtained  a 
judgment  against  M.  F.  McDonald  for  $1,710,  in  the  District  Court  of 
Natchitoches. 

Under  an  execution- issued  on  this  judgment,  they  caused  to  be  seieed 
the  claim  mentioned  above,  embraced  in  a  pending  suit  before  the  5th 
District  Court  of  the  Parish  of  Orleans,  entitled  M.  F.  McDonald  vs. 
Mechanics'  and  Traders'  Insurance  Company.  Wm.  H.  Jack,  plaintiflT 
in  the  present  suit,  filed  a  rule  in  that  suit,  pending  in  the  5th  District 
Court  of  the  Parish  of  Orleans,  mentioned,  in  Avhich  he  asserted  owner- 
ship of  the  claim  prosecuted  in  the  suit,  and  moved  to  quash  the  writ 
of  fi.fa,  issued  under  the  judgment  in  favor  of  J.  P.  Harrison,  Jr.  & 
Co.  against  McDonald,  referred  to,  and  for  the  release  of  tlie  seizure. 
In  that  proceeding,  it  was  held  on  appeal  to  this  Court,  that  inasmuch 
as  the  seizure  under  the  fi,  fa,  was  made  before  notice  of  the  transfer 
and  subrogation  to  Jack,  of  the  claim  in  question,  was  served  on  the 
debtor,  the  Insurance  Company,  that  the  transfer  and  subrogation  was 
inoperative  against  the  seizure,  and  the  rule  was  discharged.  See  ease 
McDonald  vs.  Mechanics'  &  Traders'  Insurance  Company,  32  A.  594. 

Thereupon  the  present  injunction  suit  was  instituted  by  Jack,  in 
which  he  charges  that  the  judgment  of  J.  P.  Harrison,  Jr.  &  Co.  and 
the  writ  of  fi,  fa,  were  nullities,  for  the  reasons  heretofore  given. 

It  will  thus  be  seen  that  the  issues  involved  in  the  two  proceedings 
are  not  the  same.  There  was  no  question  raised  in  the  first  proceediug 
as  to  the  existence  or  non-existedce  of  any  real  judgment  against 
McFarland,  no  charge  of  its  simulation,  as  In  this  case,  was  there  pre- 
ferred, and  no  issue  raised  as  to  the  legality  of  the  writ,  but  the  simple 
and  sole  question  involved  in  that  proceeding,  (the  validity  of  the 
judgment  and  suit,  and  the  transfer  to  Jack  of  the  claim  not  being 
questioned)  was  whether  the  transfer  or  seizure  had  precedence.  We 
do  not  think,  under  this  state  of  facts,  that  the  plea  of  rea  judicata  was 
tenable.  The  issues  in  the  two  cases  are  not  the  same,  and  to  sustain 
the  plea  they  must  be  ideniical.    Had  the  first  proceeding  been  an 
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injimctioD,  instead  of  a  rule,  and  had  that  iiguDCtion  been  dissolved,  it 
might  be  true  that  the  plaintiff  would  be  precluded  from  resorting  to 
another  injunction,  setting  up  different  or  additional  grounds,  but  that 
question,  though  suggested  in  couuseUs  brief,  is  not  before  us. 

The  next  and  last  question  for  consideration  is,  Avhether  plaintiff  has 
the  right  to  set  up  the  nullity  of  the  judgment  and  writ  opposed  to  him 
in  this  proceeding,  or  whether  he  is  confined  to  an  action  of  nullity 
against  the  judgment  to  be  brought  in  the  Court  which  rendered  the 
judgment,  and  to  which  the  defendant  in  tJiat  judgment  must  be  made 
a  party. 

It  is  undoubtedly  true,  as  a  general  rule,  that  whera  a  third  person 
claims  to  be  owner  of  a  thing,  or  of  property  seized  as  belonging  to  the 
judgment  debtor,  that  the  sole  issue  to  be  tried  is  that  of  ownership, 
and  such  third  person  cannot  attack  the  regulaiity  of  the  proceedings 
under  which  the  seizure  is  made. 

This  rule,  however,  presupposes  that  there  is  a  real  judgment  and 
real  writ  nnder  which  the  seizure  has  been  effected.  In  deciding  the 
point  raised  by  the  pleadings  in  this  case,  we  must  take  as  true  the 
allegations  of  the  plaintiff  ^s  petition  and  base  our  decision  on  the 
atate  of  facts  tliere  presented.  And  what  are  the  fact«  presented 
according  to  the  allegations  f  Thnt  plaintiff,  as  the  representative  of 
creditors  of  McDonald,  took  a  bona  fide  transfer  from  him  to  a  certain 
claim  then  in  suit.  That  he  succeeded  in  compromising  the  claim,  but 
before  he  could  I'eceive  payment  of  it,  he  was  met  by  what  purported 
to  be  a  seizure  of  the  claim  under  a  judgment  against  his  transferror. 
This  presented  an  obstacle  to  the  realization  of  the  fruits  of  his  trans- 
fer, and  he  finds  that  his  claim  is  about  being  sold  under  this  seizure. 
It,  therefore,  became  necessary,  in  order  to  i*each  the  end  in  view  and 
get  his  money,  that  the  obstacle  interposed  must  be  brushed  out  of  his 
way.  He  ascertains  that  there  is  no  real  or  valid  judgment  against 
McDonald,  in  favor  of  the  parties  seeking  to  enforce  it,  and  that  none 
ever  existed ;  that  what  purported  to  be  a  judgment  was  a  mere  fiction, 
rendered  upon  no  debt,  and  evidencing  none,  and  that  the  writ  of 
execution  was,  therefore,  illegal  and  null.  He  resorts  to  nn  injunction 
against  tlie  seizure,  and  substantially  makes  allegations  in  the  nature 
and  to  the  effect  of  the  foregoing. 

We  think  he  has  a  right  to  be  heard  on  them.  If  the  allegations  he 
true,  then  the  defendants,  Harrison  &  Co.  had  not  and  could  not  have 
the  shadow  of  a  right  to  interpose  and  prevent  plaiptiff  from  enforcing 
his  rights  under  his  transfer  from  McDonald.  They  had,  under  his 
averments,  neither  a  judgment  nor  a  writ,  and  what  purported  to  be 
such    were   nullities — absolute  nullities.    Nor    was   it    necessary    to 
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institute  a  formal  suit  to  bave  that  fact  declared  in  the  conrt  that 
rendered  the  judgfuent.  and  make  McDonald  a  party  to  it,  it  coald  be 
shown  whenever  and  wherever  opposed  to  him. 

It  is  true  that  the  Code  of  Practice  prescribes  that  the  action  for  tin 
nullity  of  a  judgment  must  be  brought  before  the  court  that  rendered 
it.  But  that  refers  exclusively  to  the  action  of  nullity  proper,  brought 
by  a  party  to  the  judgment  to  have  its  nullity  declared  for  some  of  tk 
causes  set  forth.  C.  P.  604,  et  seq.  But  it  has  been  expressly  M 
repeatedly  held  that  this  rule  does  not  apply,  where  the  judgment  u 
attacked  by  one  not  a  party  to  it,  but  that  in  such  case,  the  action  is 
not  really  one  of  nullity,  but  is  in  the  nature  of  a  revocatory  action, 
and  is  not  confined  to  the  conrt  that  rendered  the  judgment.  Clark  va. 
Christine,  12  L.  994  ;  Trichel  vs.  Bardelon,  9  R.  191. 

Nor  is  there  anything  in  these  views  that  conflicts  with  the  ruling  io 
the  case  of  the  State  ex  rd.  Keiffer  Bros.  vs.  Judge  of  the  Civil  Distriet 
Court,  recently  decided  by  us,  and  not  reported.  In  that  case  do 
property  of  the  Relator  had  been  seized  under  the  judgment  complained 
of,  and  no  execution  had  even  issued  under  it,  but  notwithstanding  this 
he  brought  a  suit  in  the  District  Court  of  New  Orleans  to  annul  a  jadg- 
ment  rendered  in  the  Parish  of  St.  Landry, 

In  this  case,  however,  although  McDonald  was  not  made  party,  be 
was  heard  as  a  witness,  and  whilst  it  might  be  premature  to  consider 
the  weight  and  effect  of  his  testimony,  we  may  say  that  there  coold  be 
no  issue  between  him  and  the  plaintiff  on  the  question  Involved. 

The  right  in  plaintiff  t>o  raise  this  issue,  may  be  likened  to  the  right 
of  a  person  holding  a  title  to  property,  and  in  seeking  to  enforce  it  ia 
opposed  by  one  asserting  an  adverse  title  to  show  that  such  title  ii  a 
mere  simulation  and  sham,  and  this  be  could  do  without  citing  tlic 
vendor  to  such  pretended  sale. 

The  plaintiff,  too,  could  exercise  the  right  in  question,  under  a  piiv* 
ciple  of  frequent  adjudication,  and  in  fact  universally  conceded.    And 
that  is,  that  a  creditor  may  assert  and  enforce  a  right  of  his  debtor  for  | 
his  own  benefit  or  protection,  which  the  debtor  will  not,  and  sometinMt  j 
even  cannot  assert.    Spencer  vs.  Goodman  &  Bradfleld,  33  A.  696. 

We  think  the  exception  was  improperly  sustained.  i 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  i 
appealed  from  be  annulled,  avoided  and  reversed  ;  that  the  exceptioa 
be  overruled,  and  the  case  remanded,  to  be  proceeded  with  according  to 
law  and  the  views  herein  expressed. 

Levy,  J.,  absent. 
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No.  6302. 

State  ex  rkl.  Liversey  et  al.  vs.  Judge  of  Civil  District 

Court. 

Bj  our  BItl  of  RightM  the  "pres«"  is  ft-ee  from  all  censorship  over  what  shall  be  published, 
•ad  entirely  exempt  from  control,  in  advance,  as  to  what  shall  appear  in  print. 

(''Oitrtaln  this  State  are  therefore  absolutely  without  authority  to  control  in  advance  or  to 
reairain  by  injunction,  the  liberty  ei^Joyed  by  the  "  press  "  to  publish  what  even  may  be 
of  a  libellons  nature,  the  party  ii^ured  havinp:  his  remedy  tufUr  the  publication. 

The  Court  having  no  power  to  grant  such  an  injunction,  it  was  an  abaolnto  nullity,  and  the 
condemnation  of  defendants  for  contempt  ftlls  with  the  ia^iiinotion,  the  moment  auoh 
Bvlllty  ha*  been  pranonoeed  b^  this  Court,  which  has  supervisory  Jurisdiction  in  oases 
UJlb  the  one  at  bar. 

APPLICATION  for  write  of  Certiorari  and   Prohibition.     F.  A. 
Monroe,  Judge  Civil  District  Court,  Respondent. 


NicholU  d  Carroll,  for  Relators. 

Jno,  M,  Bonner,  for  Plaintiif  in  Injunction. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  In  a  certain  suit  before  the  Civil  District  Court  for  the 
Parish  of  Orleans,  entitled  W.  Van  Benthuysen  vs.  Liversey  et  al.,  the 
plaintiif  represented,  substantially,  that  the  defendants,  as  proprietors 
tind  publishers  of  a  certain  newspaper  of  this  City,  known  as  '^  The 
Mascot,*^  had  theretofore  published  certain  false,  malicious  and  libellous 
cartoons  and  editorial  paragraphs,  libelling  and  defaming  him,  and 
designed  and  calculated  to  injure  and  destroy  his  character  and  repu^ 
tation  as  a  man  and  a  citizen.  He  further  represented  that  he  feared 
that  the  wicked,  wanton  and  malicious  libels,  which  had  been  made 
upon  him  in  a  prior  issue  of  said  newspaper,  would  be  repeated  in  the 
next  and  in  other  future  issues,  and  would  thereby  inflict  upon  him 
further  irreparable  iigury  and  damage ;  wherefore,  he  prayed  for  and 
i»btained,  on  a  bond  of  fifty  dollars,  a  writ  of  injunction,  '*  enjoining, 
restraining  and  prohibiting  the  said  defendante  and  each  of  them  from 
pnbliflhing  or  causing  to  be  published  in  any  manner,  and  particularly 
in  '  The  Mascot,*  to  l>e  issued  on  tlie  29th  of  April,  1882,  or  in  any  and 
all  future  Issues  of  said  *  Mascot,'  any  defamatory  cartoon  or  caricature 
of  petitioner,  and  i^oni  naming  or  alluding  to  petitioner  in  any  way 
ealcnlated  to  disparage  him  in  the  estimation  of  the  community,  and 
that  after  due  proceedings  are  had  herein,  said  injunction  may  be  made 
perpetual.*' 

No  other  relief  was  asked. 

After  the  issue  and  service  of  this  injunction,  which  issued  according 
to  our  practice  ex  parte,  the  plaintiif,  averring  the  defendants  had 
wilfttUy  disregarded  and  disobeyed  said  injunction  by  publishing  in  a 
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subsequent  issue  of  tlie  Mascot,  grossly  libellous  matter  agaiust  hioi, 
took  a  rule  upon  defendants  to  show  why  they  should  not  be  punislieil 
for  contempt. 

In  return  to  this  rule,  the  defendants  filed  their  answer,  substantially 
averring  that  their  right  to  publish  a  newspaper,  and  to  express  aud 
insert  therein,  without  prior  restraint,  what  they,  as  editors  and  pro- 
prietors, think  right  and  proper,  is  protected  by  the  fundamental  prin- 
ciples of  republican  government  and  by  the  Constitutions  of  the  Stot4* 
and  of  the  United  States }  that  court«  have  no  power,  by  injunction,  tn 
abridge,  destroy  or  restrain  the  exercise  of  this  right ;  that  the  injnDc- 
tion  issued  wa«  improvident  and  beyond  the  jurisdiction  and  poi^r 
of  the  court ;  that  they  were  not  bound  by  the  same,  but  that  tbeir 
constitutional  right  continued  a«  if  the  same  had  not  been  issued ;  that 
as  to  the  question  of  fact  whether  the  publications  charged  as  violative 
of  the  injunction,  were  or  not  libellous  or  defamatory  of  plaintifT,  that 
was  a  question  upon  which  they  were  entitled  to  a  hearing  and  to  » 
trial,  and  to  a  trial  by  jury,  if  they  so  desired,  and  that  the  Judge  was 
incompetent  to  pass  upon  the  saiue  on  a  rule  for  contempt,  and  conld 
not  do  so  without  prejudicing  the  merits  of  the  case  5  and,  disclaiming 
any  intention  to  be  in  contempt  of  the  court,  they  asked  that  the  ruli^ 
be  discharged. 

Thereupon,  the  couii;,  after  hearing  evidence  on  the  part  of  plaintiff, 
defendants  offering  none,  made  the  rule  absolute,  and  committed  the 
defendants  to  imprisonment  in  the  Parish  Prison  for  the  term  of  ten 
days,  which  sentence  is  now  in  process  of  execution. 

The  said  defendants,  appearing  a«  Relators  in  the  instant  cause,  up<» 
appropriate  aUegations,  tlie  nature  of  which  may  be  inferred  Irom  thut 
foit^going  statement,  apply  for  the  writs  of  certiorari  and  prohibitioD. 
and  pray  that  all  of  the  proceedings  in  the  said  suit  of  Van  Benthaysea 
vs.  Liversey  et  a7.,  including  the  injunction,  be  decreed  to  be  ab»ft- 
lutely  null  and  void,  and  that  the  same  be  net  aside,  and  that  further 
proceedings  in  the  cause  be  prohibited. 

I. 

It  is  to  be  observed  that  the  power  of  the  District  Court  to  take  cog- 
nizance of  the  cause  referred  to,  depends  entirely  upon  ita  power  to 
issue  the  preliminary  injunction  applied  for.  The  only  relief  sought 
is,  in  Umin€f  the  injunction,  and,  on  final  hearing,  a  judgment  perpetu- 
ating the  same. 

If  we  hold  that  the  court  was  without  power  to  issue  the  preliminary 
injunction,  and  should  annul  the  same,  that  would  be  an  end  of  tlir 
suit,  because  it  would  eliminate  the  entire  subject  matter  thereof. 
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II. 

The  Constihitioo  of  the  State  of  LouJBinnft  contains  a  Bill  of  Rights. 
Such  Bills  are  modelled  u]>ou  the  famous  English  Bill  of  Rights,  and,iu 
tlie  language  thereof,  are  intended  as  public  declarations  of  the  "true, 
ancient  and  indubitable  rights  of  the  people."  They  are  declaratory  of 
the  general  principles  of  republican  government,  and  of  the  fundamen- 
tal rights  of  the  citizen,  rights  usually  of  so  fundamental  a  character, 
that,  while  such  express  declarations  may  serve  to  guard  and  protect 
them,  they  are  not  essential  to  the  creation  of  such  rights,  which  exist 
independent  of  constitutional  provisions. 

In  our  Bill  of  Rights,  side  by  side  with  the  rights  of  bearing  arms,  of 
religious  freedom,  of  free  speech,  of  assembly  and  petition,  of  habeas 
eorpu$j  id  found  the  declaration  that  '*  no  law  shall  be  passed  abridging 
the  freedom  of  the  press." 

A  similar  provision  has  existed  in  every  Constitution  of  this  State, 
exists  in  the  Constitution  of  the  United  States  and  that  of  every  State 
of  this  Union.  It  is  a  principle  of  English  and  American  government, 
and  whatever  variety  may  be  found  in  the  forms  of  expression  used  in 
different  instruments,  they  all  signify  the  same  thing,  and  convey  the 
general  idea  which  is  crystallized  in  the  common  phrase,  "  liberty  of 
the  press."  This  is  what  the  Constitution  intends  to  recognize  and  to 
guarantee,  and  in  order  to  ascertain  what  meaning  and  effect  to  give 
t4>  the  Constitution,  we  have  only  to  inquire  what  is  meant  by  "  liberty 
of  the  press." 

We  have  not  far  to  go.  Even  so  elementary  a  work  as  a  law  dic- 
tionary fully  defines  the  phrase  as  follows :  "  This  expression  imports 
freedom  from  any  censorship  over  what  shall  be  published ;  exemption 
from  control  in  advance  over  the  dissemination  of  ideas  by  printing. 
It  does  not  import  that  one  may  not  be  mulcted  in  damages  or  punished' 
for  what  he  has  published,  if,  after  the  act,  it  is  shown  to  be  contrary 
to  law,  but  that  he  shall  not  be  restrained  beforehand.  The  favorite 
idea  in  England  and  America  has  been  that  every  person  may  freely 
]niblisli  what  he  sees  fit,  and  any  judgment  of  the  law  upon  it  shall  be 
reserved  till  afterwards."    Abbott's  L.  D.,  "  Liberty  of  the  Press." 

Perhaps  in  the  whole  range  of  legal  propositions,  susceptible  of  dis- 
pute, there  is  not  one  that  commands  so  unanimous  a  concurrence  of 
judges  and  jurists. 

**  Liberty  of  the  press,"  says  Delolme,  "consists  in  this:  that  neither 
courts  of  justice,  nor  any  other  judges  whatever,  are  authorized  to  take 
notice  of  writings  intended  for  the  press,  but  are  confined  to  those 
which  are  actually  printed."  Delolme,  Const,  of  Eng.  254 )  4  Black- 
»tone  Com.  151 ;  Story  on  the  Const.  $  1889  j  2  Kent's  Com.  17,  et  seq; 
Cooley's  Const.  Lim.  420,et8eq.;  Townshend  Slander  and  Libel,  $  252. 
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The  Constitutions  of  several  of  the  Stat-es  contain  prorisioDs 
expressly  embodying  the  above  ideas.     Thus  that  of  Maine  saj^: 

**  Every  citizen  may  freely  speak,  write  and  publish  his  sentinientA 
OD  any  subject,  being  responsible  for  the  abuse  of  this  liberty.'- 

So  in  those  of  New  York,  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Ohio,  Illinois  and  numerous  other  States.  Although  the 
provisions  in  these  several  Constitutions  are  fuller  in  expression  than 
that  of  our  own,  they  are  generally  found  like  ours,  in  Bills  of  BighU. 
and  are  merely  intended  to  convey  the  recognition  of  the  same  general 
principle,  "  liberty  of  the  press  ^'  as  a  fundamental  right  of  the  citizen. 
We  are  to  construe  and  give  effect  to  our  provision,  precisely  as  if  it 
declared,  in  the  language  of  the  Constitution  of  Minnesota,  ^^tlie 
liberty  of  the  press  shall  forever  remain  inviolate,  and  all  persons  may 
freely  speak,  write  and  publish  their  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  such  light. '^ 

III. 

Having  thus  concluded  that  the  meaning  and  effect  of  Art.  4  of  Uie 
Bill  of  Rights  in  our  present  Constitution  are  te  proclaim  and  guarantee 
the  principle  of  **  liberty  of  the  press,^^  as  understood  and  established 
by  English  and  American  law,  and  having  ascertained  the  extent  autl 
meaning  of  that  principle,  we  are  next  to  inquire  whether  any  court 
can  have  power,  authority  or  jurisdiction  to  restrain,  suspend  or  abridgi^ 
the  exercise,  by  any  citizen,  of  a  right  declared  absolutely  to  belong  to 
him  by  the  Bill  of  Rights  embodied  in  the  fundamental  law  of  the  State. 
Courts  necessarily  derive  all  their  powers  from  the  Constitution  and 
laws  of  the  State.  They  can  have  no  power  which  the  Constitution 
withholds  and  which  no  law  could  confer  upon  them.  It  will  be  admitted 
that  there  are  many  human  rights  entirely  beyond  the  control  of 
judicial  power.  A  court's  injunction  prohibiting  a  man  from  eating, 
or  diinking,  or  walking,  or  lying  down,  would,  of  course,  be  the  mereeit 
brutumfubnen.  Perhaps  few  would  deny  that  an  injuni  tion  restraining 
a  citizen  from  bearing  arms,  would  be  equally  inoperative ;  or  one 
restraining  citizens  from  assembling  and  petitioning  the  government 
for  redress  of  grievances  j  or  one  prohibiting  the  free  exercise  of 
religion.  Why?  Because  these  are  fundamental  rights,  recognizefl 
and  declared  to  be  such  in  the  Bill  of  Rights.  But  how  can  a  different 
rule  be  applied  to  any  other  right  similarly  guarant-eed  by  the  same 
Bill  of  Rights  T 

Suppose  the  Legislature  were  to  pass  a  law  authorizing  any  person, 
on  presenting  a  petition  to  a  court  representing  that  he  feared  that  the 
proprietors  of  a  newspaper,  or  other  parties,  would  publish,  or  cause  to 
be  published,  libellous  or  defamatory  matter  concerning  him,  toobtiio 
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from  the  coartan  injunction  restraining  the  publication  of  such  matter, 
and  authorizing  the  court  to  grant  such  injunction,  and,  during  its 
pendency,  to  supervise  the  publications  of  such  defendants  on  rules  for 
contempt,  and  to  decide  for  itself,  without  trial  by  jury  or  in  ordinary 
form,  and  without  apjieal,  upon  whether  the  same  were  libellous  and 
defamatory,  in  contravention  of  the  injunction,  and  in  case  of  so  finding, 
to  punish  the  defendants  for  contempt,  and,  under  like  circumstances, 
to  repeat  said  pnnislmient  as  often  as  occasion  might  require — would 
any  one  question  the  unconstitutionality  of  such  a  law  t 

It  would  establish  a  complete  censorship  over  the  press  so  enjoined. 
No  legal  distinctions  are  nicer  than  those  concerning  libellous  and 
defamatory  publications.  Some  are  privileged  and  otiiers  non-privi- 
leged. How  should  defendants  determine  whether  their  publications 
were  innocent  or  offensive  t  What  they  consider  innocent,  the  judge 
might  consider  libellous.  There  would  be  no  safe  course,  except  to 
take  the  opinion  of  the  judge  beforehand,  or  to  abst^iin  entirely  from 
alluding  to  the  plaintiff.  What  more  complete  censorship  could  be 
established  f  Under  the  operation  of  such  a  law,  with  a  subservient  or 
corrupt  judiciary,  the  press  miglit  be  completely  muzzled,  and  its  just 
influence  upon  public  opinion  entirely  paralyzed.  Such  powers  do  not 
exist  in  courts,  and  they  have  been  constantly  disclaimed  by  the  highest 
tribunals  of  England  and  America.  It  has  passed  into  a  settled  rule 
of  jurisprudence,  that  *^  courts  of  equity  will  not  lend  their  aid  to  enjoin 
the  publication  of  libels  or  works  of  a  libellous  nature ;  even  though 
the  libellous  publication  is  calculated  to  injure  the  credit,  business  or 
character  of  the  person  against  whom  it  is  directed."  High  on  Injunc- 
tions, $$  1015,  109*3,  and  numerous  authorities  cited. 

In  England  and  in  the  common  law  States  of  this  Union,  courts  of 

equity  alone  have  power  to  issue  injunctions.    They  decline  to  do  it  in 

such  cases,  on  the  two-fold  gi*ound  that  they  have  no  such  jurisdiction, 

kand  that  the  remedy  at  law  is  ample.      What  is  the  remedy  at  law  f 

P^othing  but  an  action  for  damages  or  criminal  prosecution.      Those 

nemedies  exist  under  our  law  as  amply  as  elsewhere,  and  they  are  the 

jbtkXy  remedies. 

We  cannot  admit  that  the  liberty  of  the  press  is  less  secure   in 
X^nisiana  than  in  England,  or  in  other  States  of  this  Union,  or  that 
jcourts  have  greater  powers  to  control  and  restrain  it  here  than  else- 
bere.      Cases  exist  of  authority,  perhaps  doubtful,  in  which  courts 
ve  interfered  to  prevent  the  continuous  publication  of  a  particular 
artful  advertisement,  or  of  special  statements  or  notices  injurious  to 
e  business  of  another;   but  no  court  in  England  or  in  this  country 
8  ever,  in  modern  times,  assumed  the  power  to  isaue  a  sweeping 
■junction  {prohibiting  a  person  generally  from  publisbing  any  defam- 

94 
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atory  matter  whatever  concerning  another,  or  "  from  naming  or 
alluding  to  him  in  any  way  calculated  to  disparage  him  in  the  estima- 
tion of  the  community,"  like  the  one  isBued  in  the  present  case.  We 
are  compelled  to  hold  that  if  there  existed  any  law  authorizing  a  conrt 
to  issue  such  an  injunction,  it  would  be  grossly  unconstitutional.  The 
exercise  of  such  authority  by  a  court  is  a  direct  violation  of  the  Con- 
stitution, ultra  vires,  and  is  absolutely  null  and  void. 

IV. 

Holding  the  injunction  to  be  an  absolute  nullity,  what  is  the  effect 
upon  the  proceeding  for  contempt  t  The  general  rule,  in  matters  of 
injunction,  is,  that  where  the  court  had  no  power  to  grant  the  injunc- 
tion, and  where  the  mandate  is,  therefore,  absolutely  void,  the 
defendants  cannot  be  punished  for  contempt  for  its  alleged  violation. 
Dwarris  on  Stat.  p.  542 ;  Freeman  on  Judgments,  i  127 ;  High  on 
Injunctions,  }$  1425  and  1286,  and  authorities  there  cited. 

Thus,  it  is  said,  ^'  where  the  law  imposes  an  absolute  duty  on  a 
public  officer  and  the  court  commands  him  not  to  perform  that  duty, 
he  must  obey  the  law  and  disobey  the  order  of  the  court."  So,  when 
the  Constitution,  in  its  Bill  of  Rights,  recognizes  and  declares  the 
existence  of  an  absolute  and  fundamental  right  in  a  citizen,  and  a 
court  enjoins  him  from  the  exercise  of  such  right,  he  la  aiitborixed, 
always  at  his  risk,  to  follow  the  Constitution  and  not  the  order  of  the 
court.  This  is  not  meant  to  authorize  resistance  to  the  orders  or 
processes  of  the  court  while  the  same  are  operative.  He  must  endure 
the  consequences  of  his  disobedience  until,  in  some  orderly  course  of 
procedure,  he  procures  from  competent  authority  the  annulment  of 
the  mandate  claimed  to  be  unconstitutional  and  void ;  but  the  moment 
such  annulment  is  pronounced,  his  condemnation  for  contempt  falls 
with  it,  and  his  sentence,  though  not  completely  executed,  expires. 

The  case  of  State  ex  rel,  Follett  vs.  Ilight/>r,  32  A.  1182,  contains 
matter  apparently  opposed  to  tliis  view.  But  that  case  dealt  with 
questions  and  rights  much  less  fundamental  in  their  character  than 
those  here  presented,  and  is,  in  many  re8i>ects,  distinguishable  from 
this. 

Besides,  in  the  exercise  of  our  supervisory  jurisdiction,  under  Art. 
90  of  the  Constitution,  we  are  not  absolutely  controlled  by  technieal 
rules  of  proceeding. 

As  before  intimated,  we  regard  the  injunction  herein  as  atandiog 
upon  the  same  plane  aa  an  injunction  restraining  a  citizen  from  beaiii 
arms  or  from  exercising  the  most  sacred  right,  and  it,  therefore, 
nishes  a  case  for  the  liberal  exercise  of  our  supervisory  power. 
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We  havCf  heretofore,  laid  down  geDeral  rules  by  which  we  should  be 
guided  in  the  administration  of  this  extraordinary  power,  and  we  will 
not  be  accused  of  a  disposition  to  stretch  the  same.  But,  in  view  of 
the  obvious  purposes  had  in  view  by  the  fraraers  of  the  Constitution, 
we  have  been  careful  to  reserve  our  discretionary  right  to  make 
exceptions  to  such  rules,  in  cases  of  urgent  public  importance  and 
interest  such  as  we  consider  the  present  one  to  be.  State  ex  reL  City 
vs.  Judge,  32  A.  540 ;  State  ex  reL  Sinnott  vs.  Falls,  Id.  553. 

In  conclusion,  we  would  disclaim  all  intention  to  reflect  upon  the 
motives  or  even  the  conduct  of  the  distinguished  judges  whose  action 
we  have  reviewed.  No  officers  of  this  commonwealth  would  be  less 
likely,  knowingly,  to  aissault  the  liberty  of  the  press  or  the  constitu- 
tional rights  of  any  citizen. 

It  is  to  be  remembei*ed  that  the  questions  are  new  in  this  State ;  that 
the  judge  who  granted  the  injunction  was  culled  upon  to  act  instanter 
on  the  face  of  the  papers,  and  without  the  opportunity  which  we  have 
had  of  examining  the  matter,  and  that  the  judge  who  acted  on  the  pro- 
ceeding for  contempt,  was  considering  merely  the  violation  of  a 
mandate,  not  issued  by  himself,  but  by  a  brother  magistrate. 

We  join  the  counsel  in  this  case,  in  conunon  with  all  wise  and  just 
men,  in  reprobation  of  abuses  of  the  liberty  of  the  press.  It  is  the 
duty  of  all  good  citizens,  as  well  as  magistrates,  to  apply  vigorously 
and  fearlessly  the  remedies  which  the  law  provides  for  such  abuses, 
both  civil  and  criminal. 

Nothing  would  threaten  the  permanence  of  the  liberty  of  the  press 
so  gravely  as  its  degeneration  into  unbridled  licentiousness. 

But  libel  and  slander,  like  other  crimes  and  offenses,  are  the  subjects 
of  punitory,  and  not  of  merely  preventive,  remedies.  The  Constitution 
rules  over  all. 

It  is,  therefore,  ordered,  ac^)udged  and  decreed,  that  all  the  pro- 
ceedings in  the  matter  No.  592«*),  on  the  docket  of  the  Civil  District 
Court  for  the  Parish  of  Orleans,  entitled,  W.  Van  Benthuysen  vs.  Jos. 
Liversey  et  al.y  be  declared  null  and  void,  and  be  set  aside. 

The  Chief  Justice  dissents,  and  Justices  Poche  and  Todd  concur  in 
this  opinion  and  reserve  their  right  to  tile  concurring  opinions. 


Dissenting  Opinion. 

Bermudez,  C.  J.  The  only  questions  which  can  be  inquired  into  on 
this  application  for  a  certiorari  and  for  a  prohibition,  relate  to  the 
regalarity  of  the  proceeding  and  to  the  jurisdiction  of  the  court.. 

The  case  on  the  rule  for  contempt  is  an  independent  proceeding, 


748  SUPREME  COURT  OF  LOUISIANA, 

state  ex  rel  Llreraey  et  a1.  va.  Jadfre  Civil  District  Coart. 

upon  whicli  the  Btiit  for  an  injtiDction  can  have  no  other  bearing  than 
that  it  is  a  judicial  proceeding,  in  which  a  writ  of  a  prohibitory  char- 
acter has  issued  to  parties  who  are  now  the  Relators  before  this  Conrt. 
Whether  the  writ  of  injunction  was  properly  or  improperly  allowed, 
is  not  a  question  for  investigation  and  determination  in  the  present 
proceeding,  provided  the  court  which  granted  it  had  jurisdiction  over 
the  subject  matter  in  which  it  was  sought.     If  it  liad  that  jurisdiction, 
even  doubtfully,  the  legality  or  illegality  of  the  writ  cannot  be  tested 
in  this  proceeding,  for  the  obvious  reason  that  it  would  be  deciding 
not  only  the  right  to  the  conservatory  process,  but  also  the  merits  of 
the  injunction  suit,  in  independent  and  disconnected  proceedings,  not 
at  all  germane,  contradictorily  only  with  the  judge  of  the  court  whoM 

■ 

dignity,  it  is  alleged,  was  offended.    It  is  putting  an  immediate  end  to 
the  injunction  suit. 

It  is  only  where  a  court,  under  no  possible  circumstance,  can  have 
Jurisdiction  over  a  subject  matter  and  issues  therein  an  .injunction, 
without  any  authority  at  all,  tliat  a  disregard  or  violation  of  its  pro- 
hibitory orders  can  be  justified;  but  where  it  maj' well  be  that  the 
court  has  jurisdiction,  and  where  it  is  apparent  that  a  plea  to  its  juris- 
diction has  not  been  made  and,  therefore,  not  overruled,  a  violation  of 
the  writ  may  well  be  visited  witli  the  punishment  which  all  courts 
have  the  inherent  power  of  inflicting. 

If,  for  instance,  a  court  was  to  issue  an  injunction  restraining  the 
Legislature    from    assembling,    the    Governor    from    exercising    his 
functions,  tliis  Court  from  discharging  its  duties,  a  citizen  from  bearing 
arms  openly,  anj-  person  from  the  free  exercise  of  his  religion,  the 
people  from  peaceably  assembling,  citizens  from  petitioning  the  gov- 
ernment for  a  redress  of  grievances,  the  editors  or  proprietors  of  a 
newspaper,  or  any  individual  from  publishing  anything  at  all,  without 
previously  obtaining  pcrniissicm  or  authority  to  do  so,  an  infringement 
of  such   injunction,  however  wilful,  intentional,  open  and  repHpated^ 
could  not  be  punished  for  contempt,  because  it  would  l>e  manife9t  tlial 
on  the  face  of  the  writ,  the  court  could,  under  no  imaginable  circnm- 
stance,  be  justified  in  making  such  orders,  and  because  the  infraction 
of  the  same  could,  in  no  conceivable  case,  work  any  injury,  for  which 
a  suit  in  damages  would  lie,  inasmuch  as  the  exercise  of  constitntiooal 
rights  can  wrong  no  one,  in  any  supposable  contingency. 

In  the  present  case,  the  proceeding  by  rule  for  contempt  was 
regular,  and  the  court  had  jurisdiction  to  punish  for  contempt^  if  il 
thought  the  writ  had  been  violated. 

It  does  not  appear  that  a  preliminary  defense  has  been  filed  and 
overruled  in  the  injunction  suit.    It  is  not  pretended  that  the  District ' 
Court  usurped  the  jurisdiction  belonging  to  another  court. 
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state  ex  ml.  Lireraey  et  al.  vs.- Jud|[e  Civil  District  Court. 

It  is  eltiinied  that  it  lias  uo  jurisdiction,  uo  power,  over  the  subject 
matter  of  the  suit,  that  it  cannot  entertain  the  demand,  hear,  try  and 
fietenuiDe  the  questions  presented,  and,  therefore,  could  issue  no 
iujiinction  in  protection  or  vindication  of  the  rights  averred  by  the 
plaintiff  in  the  suit. 

If  tlie  case  lie  unappealable,  a  prohibition,  on  proper  averments, 
would  bring  up  the  question  of  power  or  jurisdiction,  raised  as  to  the 
luaiD  suit,  so  as  to  enable  this  Court  to  express  an  opinion  on  the 
subject.  If  it  be  appealable,  the  same  question  of  power  or  jurisdiction 
fonld  be  reviewed  on  appeal. 

Tntil  the  wise  and  solemn  requirements  of  the  law  shall  have  been 
observed,  to  test  the  power  or  jurisdiction  of  the  District  Court  in  the 
iujunction  suit  itself,  this  Court  has  no  authority  to  overleap  the 
harrier  imposed  by  law. 

Whatever  may  be  the  provisions  incorporated  in  the  paramount  law 
of  the  land  and  in  the  local  organic  law,  protective  against  an  abridge- 
went  of  the  freedom  of  the  prefes,  and  whatever  may  be  the  privileges 
niid  immunities  thereby  secured,  it  is  not  manifest  that  the  District 
Court  had  no  jurisdiction  over  the  subject  matter  and  could  not  have 
isvHued  and  enforced  the  injunction. 

Two  District  Judges  of  learning  and  ability,  of  undoubted  integrity, 
one  making  the  order  for  the  writ  and  another  enforcing  obedience  to 
it,  cannot  be  so  blind,  ignorant  or  reckless,  as  to  have  unheeded  the 
constitutional  safeguards  invoked  or  dealt  lightly  witli  the  question 
presented. 

They  may  have  consulted  a  different  law  dictionary,  Bouvier's  for 
instance,  which  enjoys  scmie  popularity,  and  which  defines  liberty  of 
the  press  to  be  "the  right  to  print  and  publish  the  truth  from  good 
motives  and  for  justifiable  ends,"  referring:  to  authority. 

Hence,  as  such  wnnt  of  power  or  jurisdictiou  over  the  subject  matter 
was  not  dazzling,  the  action  complained  of  should  not  be  presently 
disturbed,  on  the  ground  of  the  absence  of  such  power.  It  is  safer  and 
wise  to  wait  until  the  issue  is  presented  in  the  suit  itself.  It  would 
have  l>een  better  practice  to  have  sought  relief  in  the  ease  itself,  which 
this  Court  might  have  granted,  in  the  exercise  of  its  supervisory  powers, 
in  a  cane  of  importance  or  urgency. 

However  probable  it  be,  that  on  the  trial  of  an  issue  in  the  injunction 
suit,  it  might  be  held  that  the  remedy  should  not  have  been  allowed,  it 
should  not  be  so  declared  now,  in  the  absence  of  the  plaintiff,  who  has 
not  had  his  day  in  court,  and  contradictorily  alone  with  the  District 
Judge.  It  is  only  when  the  time  comes  and  when  the  matter  is  prop- 
erly' presented,  that  the  question  can  be  legally  solved. 
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State  of  Louisiana  Tt.  Patamla. 


ProvisiouB  of  equal  sacredness  and  magnitude,  in  both  syvtems, 
loudly  proclaim  that  all  courts  shall  be  open,  that  every  person  shall 
\}e  entitled  to  claim  protection  for  life,  liberty,  property,  reputation 
and  for  all  rights,  aud  shall  have  adequate  remedy  by  due  procens  of 
law,  and  justice  administered  without  denial  or  unreasonable  delay. 

A  suppression  of  either  of  those  inalienable  rights,  would  be  an 
arrogation  of  powers  intentionally  denied  and  withheld,  and  a  despotic 
annihilation  of  the  palladium  of  American  security  and  independence. 

Levy,  J.,  absent. 
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No.  8582v 
State  of  Louisiana  vs.  John  Patamia. 

The  power  of  the  City  of  New  Orleans  to  fnflict  fine  orimpriaoument  is  oonflned  and  restrictiMl 
to  transgreeaions  of  ordinanceii  under  ita  police  power,  and  cannot  be  extended  to  trana 
greaeora  of  ordinances  looking  to  revenae,  ReafiLrming  Municipality  va.  Pance,  6.  A.  515: 
and  State  va.  Maueaaier,  Opinion  Book  53,  p.  937. 


A 


PPEAL  from  the  Second  Recorder's  Court  of  New  Orleans. 


C  F,  Buck,  City  Attorney,  TT^w^ic  Eogera,  for  Plaintiff  and  Appellee: 

Ordinance  No.  7668,  A.  S.,  is  not  repugnant  to  the  provisions  of  Arts.  1,  303,  916  and 906  of  the 

Constitntion  of  1879. 
"It  does  not  Interfere  with  the  citisen  in  the  ei^oymeDt  of  life,  liberty  and  property."    It  i» 

not  a  tax  upon  property,  nor  a  Ucenae  to  pursue  any  partioular  calling 
Ordinance  No.  7668,  A.  S.,  is  a  prohibitory  one.    Tt  prohibitu  the  sale  of  corniest iblea  at  c<-rtain 

placea  and  at  certain  houra  of  the  day,  as  mentioned  in  its  provisions. 
The  penalty  la  for  the  violation  of  the  prohibitory  clauses  of  said  ordinance,  and  not  to  enforce 

the  collection  of  any  doea  mentioned  therein. 
The  general  powers  of  the  City  under  ita  charter  are  sufficient  to  warrant  their  enacting  ih** 

necessary  ordinances,  controlling  the  management  of  public  markets  and  the  sale  of 

comestibles,  in  the  interest  of  the  public.    9  La.  p.  S17 ;  27  An.  p.  417;  Lamarqoe  vs.  Tity 

of  New  Orleana,  lat  McGloin.  p.  98. 
Theae  oomeatiblea  were  aold  at  and  on  the  wharves  of  New  Orieana,  within  her  corporate 

Umlte. 

TT.  C,  Floicer,  R.  Btnshaw,  Jr,,  for  Defendant  and  Appellant: 

The  ordinance  complained  of  is  opposed  to  the  following  articles  of  the  Constitution  of  167J. 

viz:  Arts  dOS,  218,  206,  and  1;  and  also  toS<rc.  12.  (^§ll>-£0)of  the  Charter  of  New  Orleans. 

(Act7ofB.  S.,  ofl870.) 
The  ordinance  is  nnreaaonable ;  is  in  restraint  of  trade,  and  is  not  impartial.>-16  Pickering. 

125 ;  5  Cowen,  469. 
The  City  haa  no  authority  to  enforce  the  collection  of  taxes,  licensee,  or  dues,  by  fine  ur 

imprisonment — See  cases  of  Municipality  No.  1  vs.  Pauce,  6  An.  515 ;  and  CAae  of  StJitr 

Ts  Manneasier,  (Opinion  Book  No.  53,  p.  237.) 
The  ordinance  ia  vJl^a  viret. 
It  deprivea  one  person  of  his  property  for  the  benefit  of  another,  without  any  corresponding 

advantage  to  the  person  80  deprived,— ^1  An.  66. 
The  ordinance  aasumes  to  operate  beyond  the  corporate  limits  of  New  Orleans.^  Act  7  of  E. 

S.  of  1670,  §1  and  2;  5  La.  465;  17  La.  574 ;  9  A.  323. 
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SUte  of  LooiAiana  tb.  Patamia. 

The  opinioD  of  the  Court  was  delivered  by 

Poch£,  J.  This  is  an  api>eal  from  a  sentence  of  ten  dollars  fine  and, 
in  default,  to  an  imprisonment  of  twenty -four  hours,  and  it  involves 
the  legality  of  Ordinance  No.  7668,  Administration  Series,  of  New 
Orleans,  which  defendant  admits  to  have  violated,  by  selling  pot4^toe8 
within  the  prescribed  limits  and  hours,  and  which  reads  as  follows: 

"  Be  it  ordained.  That  Section  24  of  Ordinance  No.  6784,  be  amended 
and  re-enacted, so  as  to  read  as  follows  : 

"  That  np  person  shall  be  permitted  or  allowed  to  sell  from  any 
lugger,  pirogue,  flatboat,  or  othei"  small  craft,  landing  or  lying  between 
the  lower  line  of  St.  Ann  street,  and  the  upper  line  of  Esplanade 
si  wet,  during  market  hours,  any  fruits,  vegetables,  or  other  articles 
of  food  usually  sold  in  the  public  markets,  without  paying  to  the 
Administrator  of  Commerce,  or  the  market  lessee  or  lessees,  the  sum 
of  one  dollar  per  day,  for  every  day  they  are  so  selling;  and  any  per- 
80u  violating  the  provision  of  this  Ordinance,  and  this  Section,  upon 
being  found  guilty  thereof,  before  the  recorder,  or  police  magistrate, 
having  jurisdiction,  shall  be  fined  in  a  sum  not  less  than  ten  dollars, 
nor  more  than  twenty  dollars,  or  imprisoned  for  a  term  not  to  exceed 
ten  days." 

Among  other  errors  charged  by  the  defendant,  he  urges  that  under 
the  laws  of  the  State  and  under  its  charter,  the  City  of  New  Orleans 
lias  no  power  to  enforce  the  collection  of  its  revenues  by  fine  or  impris- 
onment. 

Tlie  defense  involves  the  proper  construction  of  the  ordinance  under 
which  the  defendant  has  been  prosecuted  and  condemned  to  pay  a  fine, 
or  to  be  imprisoned. 

The  ordinance  does  not  make  it  an  absolutely  penal  offense  to  sell 
potatoes  within  the  prescribed  limits,  but  the  penalty  attaches  to  the 
]>arty  who  carries  on  that  trade  without  first  3>aj*ing  the  sum  of  one 
dollar  a  day  for  every  day  on  which  he  may  sell.  Hence,  it  is  clear 
that  the  Act  in  itself  is  not  prohibited,  but,  on  the  contrary,  it  is  spe- 
cifically authorized  ou  the  condition  stipulated  in  the  ordinance.  It  is, 
therefore,  impossible  to  escape  the  conclusion  that  the  ordinance  is 
framed  with  the  evident  intent  and  object  of  raising  a  revenue.  And 
that  it  cannot  be  tortured  or  explained  out  of  its  true  and  unambiguous 
meaning,  so  as  to  be  construed  as  an  ordinance  depending  upon  the 
2>oUce  power  of  the  City. 

In  the  case  of  the  State  vs.  A.  Manessier,  Opinion  Book  No.  53,  p. 
237 f  we  had  occasion  to  construe  and  pass  upon  a  similar  ordinance, 
and  we  held  that  it  was  illegal  and  could  not  be  enforced. 

In  that  case  the  defendant  was  prosecuted  for  selling  ice-cream 
without  paying  the  required  license,  and  he  had  been  sentenced  under 
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XJti  vs.  Uta  and  Peek,  Sheriff. 

an  ordinance  providing  a  penalty  b}'  fine  or  imprisonment,  agaiDsr 
persons  following  that  trade  without  paying  their  license. 

We  then  held  that  the  only  power  of  infiictiug  line  or  irapmoument 
coniferi*ed  to  the  City  of  New  Orleans^  '^  was  for  the  panishmeut  (if 
transgressions  of  police  regnlations,^'  and  that  such  power  could  not  W 
extended  to  <^  violations  of  ordinances  looking  to  the  raising  a  revcnnt* 
for  the  City." 

A  similar  rnling  was  made  in  the  case  of  Municipality  No.  I  y;^ 
Pance,  6  An.  515. 

We  see  no  feature  in  this  case  differing  from  these  two  cases,  and 
we  must  hold  that  part  of  the  ordinance  which  pi-ovides  a  penalty  hy 
fine  or  imprisonment  for  it«  infraction,  as  illegal,  null  and  void. 

We  abstain  from  any  expression  of  opinion  on  tlie  other  defern^ 
nrged  by  the  defendant,  involving  the  right  of  the  City  to  exact  xk» 
payment  of  dues  or  license  for  the  privilege  of  following  this  particular 
trade  within  the  limits  prescribed  in  the  ordinance. 

•  It  is,  therefore,  ordered,  a^udged  and  decreed,  that  the  sentence  of 
the  Recorder's  Court  be  annulled,  avoided  and  reversed,  that  the  prw- 
ecntion  against  John  Patamia  be  dismissed,  and  that  he  be  discharged 
from  arrest  and  custody. 

l^ermudez,  C.  J.,  concurs  in  the  decree. 

•  Levy,  J.,  absent. 


J.  W.  Montgomery f  J.  C,  8e€de,  for  Plaintiff  Mid  Appellee: 

1 .    The  barden  of  proof  of  the  Interrnption  of  preecriptlon  of  a  promiMory  note  alter  praeri^  j 
tion  has  accnied,  falls  apon  the  holder,  and  au  i&doraement  of  a  paymeni  after  it  is  pn^j 
Mcribed  is  not  snfHcient  to  interrupt  presoription.    The  parol  testimony  of  the  boldct 
not  admissible  to  establish  the  interrnption.    Written  proof  alone  is  admissible.    31  A.  ^91 1 

d.    A  partial  payment  indorsed  on  a  note  without  other  proof  as  to  date  and  payiMBt  «in] 
not  intermpt  preseripilon.    11  B.  449 ;  4  A.  419. 

3.  A  conditional  offer  to  pay  a  note,  not  accepted  by  the   creditor,  will  not  intend  | 
prescription.    11  A.  184. 

4.  A  promise  to  settle,  provided  a  claim  in  compensation  be  allowed,  will  not  ioteiT^I 
prescription.    11  A.  83. 


No.  8483. 
wi-i  Gabriel  Utz  vs.  Lovell  Utz  akd  H.  W.  Peck,  Sheriff. 

84   768  ' 

106   4961  Where  two  separate  notes  secured  by  the  same  mortgage  are  drawn  in  fiiror  of  diffieresl 

34    752  individuals,  either  mortgagee  may  sue  to  enforce  his  mortgage  rights  wi (boot  a  joinder  ti 

'l21    m  tbe  other. 

121    6^  -A.  Terbal  aoknowledgment  of  a  debt  made  to  any  person,  whether  in  the  prescnee  «f  tW 

121    fi88  ereditor  or  not,  will  intermpt  prescription. 

APPEAL  from    the    Eighth    Judicial    District    Courts   Parish  of 
Madison.    Delony,  J. 
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Utz  Tft.  irts  aiid  Peck,  Shoriff. 


&  AdmiMlon  of  the  execation  of  a  note  with  the  aaaertiou  that  it  waa  not  reany  dae,  hecAuae 
extinxuished  by  compvosation  will  not  interrupt  prescriptlvn,  so  if  tbe  admission  be 
made  with  the  assertion  that  is  sul^ject  to  a  future  settlement  with  the  holder.    11  A.  212. 

H.  F.  WeUSf  J.  B,  Stone,  for  Defeiiclants  and  Appellants  : 

Any  verbal  acknowledgment  of  a  debt  will  intermpt  prescription.    C.  C.  3519,  3553. 
The  acknowledgment  need  not  be  made  to  the  creditor  himself,  but  may  be  made  to  any  one. 
C.  C.  3519,  3552;  2  A.  314 ;  3  A.  323. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  Plaintiff  resists  the  execution  of  a  mortgage  securing  a 
note  of  $4,000,  executed  by  hiiu  on  August  5th,  1867,  and  rests  his 
injunction  on  the  following  grounds : 

1.  That  the  mortgage  being  a  joint  contract  in  favor  of  Henry  S.  Utz 
and  Lovell  Utz,  neither  one  has  the  right  to  proceed  alone. 

2.  That  Lovell  Utz  has  sliown  no  cause  of  action  for  executory 
process. 

3.  The  extinction  of  the  debt  by  the  prescription  of  five  years. 
Ursi.    The  act  of  mortgage  itself  answers  the  first  ground.     It  was 

intended,  as  it  purports,  to  secure  two  notes:  one  described  as  the 
property  of  Henry  S.  Utz,  and  the  other  now  sued  on  as  the  property 
of  the  defendant  in  this  case.  The  mortgage,  tberefore,  enured  to  tlie 
benefit  of  each  note  separately,  and  clearly  recognized  the  power  of 
either  mortgagee  to  enforce  his  rights  at  his  option,  without  reference 
to,  or  joinder  of,  the  other  mortgagee. 

Second.  The  second  ground  is  manifestly  frivolous,  and  has  not  even 
been  pressed  on  appeal,  as  the  seized  debtor  evidently  relies  solely  on 
his  plea  of  prescription. 

Third.  As  the  note  is  prescribed  on  its  face,  the  defendant  concedes 
that  he  has  the  burden  of  proving  an  interruption  of  prescription. 

In  order  to  accomplish  this  he  offers  his  own  testimony,  showing 
repeated  acknowledgments  of  the  debt  by  plaintiff,  beginning  at  the 
first  year  after  the  execution  of  the  note,  renewed  every  year  until  the 
time  of  filing  his  suit  in  executory  process,  and  he  also  offers  the  testi> 
jnony  of  several  other  witnesses  who,  in  our  opinion,  fully  corroborate 
Ids  evidence  on  every  material  point. 

True  that  testimonj'^  is  flatly'  contradicted  by  plaintiff,  who  swears 
that  he  lias  never  made  an  unqualified  acknowledgment  of  his  indebt- 
edness on  the  score  of  this  note. 

But  the  preponderance  of  the  evidence  largely  weighs  in  favor  of 
defendant's  position,  and  proves  conclusively  to  our  minds  a  valid  and 
legal  interruption  of  prescription  on  the  note  in  suit,  b3'  acknowledg- 
ments of  the  debtor,  by  a  part  payment  made  in  1870,  and  by  acknowl- 
edgments made  to  third  parties  in  1872  and  in  1875. 
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Baker  et  al.  rn.  The  Lotiisiaoa  Portable  Railroad  Co. 

It  is  DO  longer  an  open  question  in  onr  jurisprndence,  that  snch 
acknowledgments,  even  when  made  to  third  pei-sous  and  not  in  the 
presence  of  tlie  creditor,  operate  a  valid,  legal  and  binding  iutermption 
of  prescription.  C.  C.  :»19;  C.  C.  3552  ;  2  A.  314,  Erwin  vs.  Lowry  ; 
3  A.  324,  Succession  of  Harrell. 

Plaintiff  contends  that  written  proof  alone  is  admissible  to  show 
interruption  of  prescription,  and  he  relies  on  the  decision  in  21  A.  293, 
Offut  vs.  Chapman. 

.  But  that  decision,  which  is  pi'edicat'ed  on  Act  No.  208  of  1858,  now 
Art.  2278  of  onr  Civil  Code,  does  not  liear  him  oat,  for  it  treat-s  of  an 
attempt  to  show,  by  parol  testimony,  an  acknowledgment  of  a  debt 
evidenced  by  writing  aft«r  prescription  had  acquired  on  the  note. 

A  broad  distinction  exist«  between  acts  of  a  debtor  which  have  the 
effect  of  interrupting  prescription,  w^hile  it  is  running,  but  before  it  baa 
been  reached  or  acquired,  and  acts  of  a  debtor,  having  for  object  to 
take  a  debt  out  of  prescription ,  after  it  has  beeii  acquired. 

In  this  case,  the  first  act  of  acknowledgment  of  t^e  debt  by  plaintiff 
is  alleged  to  have  accrued  in  1868,  the  second  in  1870,  long  before  the 
year  1872,  during  which  prescription  would  have  acquired,  if  not  previ- 
ously interrupted. 

The  judgment  of  the  lower  court  was  in  favor  of  plaintiff,  and  is 
erroneous. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  fronibe  annulled, 
avoided  and  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed, 
that  plaintiff's  injunction  be  dissolved,  and  his  action  dismissed  at  his 
costs,  in  both  Courts. 

Rehearing  refused. 


No.  8428. 


^  jJJ  Page  M.  Baker  et  al.  vs.  The  Locisiaxa  Portable  Bailroad  Co. 

34    764|  Ajb  ft  general  pricciple,  ooarto  have  no  Jariadiction  to  appoint  reoeiTen  for  oorporatkma  in  the 

■  '  absence  of  express  atatntoryanthority. 

114  1002)  ^^  Conrt  has  lecc^gnixed  no  exceptions  to  this  mle,  nnlese  when  the  eorporate  piropevtj  ii 

abandoned,  or  when  there  are  no  persons  antherised  to  take  chai|ps  of  or  eoAdoet  its 
afTaits. 
Sach  power  has  nerer  been  claimed  in  ease  of  so  existing  corporation,  whose  eharter  has 
neither  expired  nor  been  declared  forfeited,  and  which  is  eqaipped  with  oompeteot  oAoen. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


A.  Goldthicaitey  for  Plaintiffs  and  Appellants: 

Corporaticms  maj  be  eqaitably  liqoidated  in    a  eonrt  without  *  fodbttars  of  charter  cr 
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When  a  majority  of  the  thareholden  refaae  to  administer  a  eorporation  and  bold  no  election 
for  ofBcem  and  abandon  iU  affairs,  a  ooart,  under  Article  31,  CO.,  wUt  ioterftsre  in  behalf 
of  a  minority,  and  liquidate  tlie  affairs  of  saiil  corporation. 

Shareholders  who  haTO  paid  np  their  sh  ires  have  a  ri.{(ht  to  recoTer  the  ezeese  they  hare  paid 
OTer  what  the  ordinary  shareholden  have  paid,  from  the  corporation.    3  Rob-  510. 

Nicholls  dc  Carroll,  for  Defendaut  and  Appellee  : 

Proceeflinge  brought  as  tutrix  of  parties  whe  were  really  mnjors  when  suit  was  brought,  are 

radically  null  ab  initio,  and  must  be  commenced  anew. 
The  majors  interested  in  the  subject  matter  of  the  salt  cannot  adopt  and  rarify  the  proceed- 
ings so  as  to  authorise  the  further  prooeention  of  the  suit,  under  the  ori^sinal  petition  and 

citation. 
That  which  has  no  legal  existence,  cannot  be  ratified.    Tutorship  is  limited  to  minors.    It  is 

legally  Impossible  that  majors  should  appear  iu  court  through  a  tutor. 
It  is  of  the  essence  of  Tslid  legal  proceedings  that  the  initial  proeee«ling,  when  brought  by  a 

party  claiming  to  hold  a  tnnit  derived  from  the  law  and  not  from  contract,  should  be 

instituted  in  a  capacity  possible  under  the  law. 
Parties  with  proper  oapaeity  from  first  to  lant,  are  essential  to  the  Talidity  of  legal  proceedings. 

Dugas  vs.  Truzillo,  15  A.  116 ;  3  La.  300. 
"Trusteeship,"  as  conferring  legal  capacity  under  such  designation  to  institute  suits  for 

another  person,  1<  unknown  in  Louisiana. 
Aiker  exception  taken  to  plaintiff's  capacity,  fisots  which  are  necessary  to  be  proved  to 

sustain  the  capacity  must  be  shown  by  evidence  regularly  taken,  and  not  by  mere  recital 

in  act  sous  Being  print. 
Bights  of  parties  un  exception  must  be  tested  by  state  of  affairs  existing  when  exception  was 

taken. 

On  thb  Bxcrption— 77o  Caubb  or  Action. 

The  holder  of  "fully  paid  up"  stock,  in  an  "insolvent"  corporation,  "owing  debts  it  is 
wholly  unable  to  pay,"  is  without  interest  to  ask  that  the  corporation  assets  and  affairs 
should  be  placed  in  the  hands  of  a  receiver.  Under  Section  690,  of  the  R.  S.,  he  has 
nothing  to  fear  from  the  continued  possession  of  assets  by  the  corporation  officers,  and  un 
the  other  hand,  he  has  nothing  to  hope  or  gain  from  winding  up  the  corporation.  If 
creditors  or  the  State  are  interested  in  bringing  this  about,  it  is  for  them  to  act.  3 
Rob.  335. 

The  whole  body  of  express  law,  on  the  snl\ject  matter  of  this  litixatioo,  is  found  under  the 
heading  of  Sequestration  in  the  C.  P.,  and  in  Sections  688  and  Til  of  the  R.  S.  Pl.untiffs 
do  not  pretend  to  ihll  under  the  provision  of  such  laws  or  to  be  acting  under  them  iu  this 
proceeding. 

The  plaintiffs  daim  that  the  conrte  of  Louisiana  are  auth  irized,  not  by  Stetute,  but  under- 
general  equiteble  powers,  to  take,  without  bond  or  security,  at  the  instance  of  a  stock- 
holder, the  property  of  an  existing  corporation,  out  of  the  possession,  control  and  admin- 
istration of  officers  legally  in  office  under  the  charter,  and  transfer  them  to  the  possession, 
control  and  administration  of  a  receiver  appointed  by  the  court. 

The  defendant  denies. the  existence  of  any  such  right  or  power  on  the  part  of  our  courts 
High  on  Receivers,  Sees.  287,  388,  S98  and  749 ;  French  vs.  Gifford,  30  Iowa,  146 ;  3 
Oregon,  77. 

If  soch^wer  existed,  it  could  only  exist  as  incidental  and  ancillary  to  a  snit  fur  the  dissolo- 
tion  of  the  corporation  or  forfeiture  of  ito  charter,  and  then  only  after  Judgment.  High 
on  Receivers,  Sec.  307. 

I>i8solutlon  or  winding  up  of  a  corporation  can  be  accomplished  only  in  two  ways  by 
stockholders : 

1.    In  the  manner  provided  for  in  the  charter,  if  the  charter  determines  the  method. 

9.  In  the  mode  prescribed  by  the  general  law,  (Sec.  687,  R.  S.,)  if  the  charter  be  silent  on  the 
point.    Brice,  p.  636,  note ;  Ibid,  p.  71)3 ;  I  Cal.  56. 
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Courts  are  powerless  to  break  np  the  oootract  of  the  partiea,  or  to  atretoh  their  antiiority  to 
frame  remedies  oot  given  by  law.    10  Md.  500;  Uhl  vs.  Dillon,  32  An.  1!2S5. 

Omission  on  part  of  niana|;ers  of  a  corporatim  to  do  some  aot  or  wronfr  on  their  part,  either 
acoompUshed  or  a1>ont  to  be  aoooroplished,  does  not  aathoriae  an  attack  a^inst  ihe  body 
corporate,  (3  Oregon,  77)  or  the  placing  of  its  affiilra  in  the  hands  of  a  receiver. 

The  remedy  is  either  by  roandarans  to  enforce  the  duty,  or  by  injunction  to  restrain  the 
wrong,  or  displacement  of  the  board,  either  tbrotigh  an  election  or  through  a  general 
meeting  of  atockholders.  High  on  Receivers,  §74^;  Brife*  Ultra  Yires,  p.  670  (Xote>; 
Angell  &  Ames,  Corp.  ^700  ;  Samuel  vs.  Halladay,  Wool,  400;  3  Oregon,  77;  6  Barb.  397; 
10  Xev.  167. 

The  board  must  have  lieen  called  upon,  and  refused  to  perform  the  act.  the  omission  to  do 
which  is  complained  of,  and  these  facts  mnst  be  alleged. 

The  failure  to  do  the  act  mnat  have  resulted  in  injury:  had  the  act  bem  done  aadmatten 
would  still  be  as  they  are,  the  onroplalnt  is  groundless,  aa  where  it  is  affirmatively  shown 
that  acts  of  omission  or  of  commission  by  a  managing  board  would  be  approved  and 
oonflrmed,  if  submitted  to  a  general  meeting  of  stockholders. 

So,  a  failure  to  order  an  election  for  directors  amounts  to  nothing,  when  the  oomplaining  party 
affirmatively  shows  that  had  an  election  taken  place,  the  same  board  would  have  bow 
re-elected. 

It  is  no  part  of  the  duty  of  a  board  of  directors  to  inaugurate  prooeedinga  to  dissolve  and  wind 
np  the  corporation. 

The  courts  of  Louisiana  have  careftiUy  relhtined  ft*om  the  appointment  of  receivera.  They 
have  confined  themselvea  to  consent  cases,  in  which  the  receiver  is  really  the  agent  of  the 
parties  and  not  strictly  an  officer  of  the  courts,  and  to  cases  of  property  abnndmied,  or  not 
in  the  control  and  posseasion  of  any  ptttionlar  person,  and  which  property,  being  snl^eet 
to  claims  of  various  parties,  had  to  be  taken  possession  of  and  administered  for  common 
benefit.  Counter  authorities  are  either  mere  obtiter  dicta  or  decisiona  &ilinK  to  nndo 
accomplished  facts  where  objections  have  been  either  collaterally  raised  or  raised  too  late. 
4  R.  517;  11  R.  418;  16  A.  S38;  34  A.  349;  30  A.  162;  31  A.  64,  825. 

A  party  claiming  the  exercise  of  equitable  powers,  mast  have  shown  diligonce  and  not 
acquiesced  in  the  state  of  facts  on  which  he  bases  his  application.  Laches  bar  the  relief 
asked.    High  on  Receivers,  Section  314. 

More  difl^erences  of  opinion  between  a  minority  of  stockholders  and  the  manl^^ng  body  of  a 
corporation,  on  subjects  of  internal  management  and  economy,  involving  questions  of 
judgment  and  policy,  are  not  adjustable  in  the  courts,  and  cannot  be  made  the  basis  for  a 
sequestration  of  corporation  assets  and  the  appointment  of  a  receiver.  The  will  of  the 
majority  is  supreme,  with  the  limitation  that  that  will  must  not  be  violative  of  law.  and 
roust  not  involve  breach  of  trust  or  frand.  See  the  leading  case  of  Foes  vs.  Harbottla, 
Bilce's  Ultra  Tires,  pp.  664,  665  and  668 ;  Gregory  vs.  Patchett,  33  Beav.  595 ;  Gray  vs. 
Lewis,  L.  R.  8  Eq.  526 ;  HcMurdo  vs.  Northern  Ri^way  Compuiy ;  Hedges  vs.  Faquet, 
3  Oregon,  77. 


The  opinion  of  the  Court  was  delivered  by 

FenneR;  J.  The  plain tiifs  allege,  in  substance,  that  they  are  holders 
of  full  paid  stock  in  the  defendant  corporation  j  that  other  stock- 
holders have  paid  up  only  fifty  per  cent,  of  their  shares ;  that  the  cor- 
poration  has  ceased  active  business,  and  is  insolvent ;  that  the  existing 
officers  and  directors  wilfully  avoid  and  refrain  firom  liquidating  the 
affairs  of  the  corporation  by  calling  in  the  unpaid  stock  and,  after 
settling  the  debts,  by  distributing  the  surplus  in  such  manner  as  to 
make  the  stockholders  equal;    that  upon  such  administration  and 
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liquidatioM,  plaintiffs  would  be  entitled  to  receive  a  large  som, 
exceeding  ten  thouaaud  dollars;  tbat  the  existing  directors  hold  only 
half-paid  stock,  and  are  interested  against  enforcing  such  liquidation  ; 
that  the  m^ority  of  the  stockholders  also  hold  half-paid  stock,  and 
have  like  interest  against  such  liquidation  and,  on  a  new  election  of 
directors,  would  .choose  those  who  would  continue  the  policy  of  the 
present  board ;  that  they  have,  in  accordance  with  law,  applied  to  the 
attorney -general  to  take  proceedings  for  forfeiture  of  the  charter  of 
the  corporation,  which  that  officer  declines  to  do;  wherefore,  they 
pray  for  the  appointment  of  a  receiver  to  take  charge  of,  administer 
and  liquidate  tlie  affairs  of  said  corporation. 

To  this  petition  the  defendant  filed  an  exception  of  no  cause  of 
action,  which  was  sustained  in  the  lower  court,  from  which  judgment 
plaintiffs  prosecute  the  present  appeal. 

It  affirmatively  appears  on  tlie  face  of  the  petition : 

1.  That  tha  defendant  is  an  existing  corporation,  whose  charter 
has  neither  expired  nor  been  legally  foifeited. 

2.  That  it  has  officers  who  are  lawfully  in  office,  holding  over, 
under  the  terms  of  the  charter,  until  their  successors  are  elected,  who 
have  not  died,  or  resigned,  and  who  do  not  refuse  to  act  as  such 
officers,  altliough  they  take  a  different  view  of  their  duties  from  that 
asserted  by  plaintiffs. 

We  may  remark  that  the  petition  contains  no  allegation  that  plain- 
tiffs have  ever  demanded  of  the  officers  the  performance  of  the  duties 
charged  to  have  been  neglected,  and  that  they  have  been  refused. 
This  should  seem,  under  all  circumstances,  to  be  a  necessary  condition 
precedent  to  the  maintenance  jof  this  action,  and  would,  perhaps,  by 
itaelf,  furnish  sufficient  ground  to  sustain  the  exception. 

But,  on  general  principles,  we  can  discover  no  judicial  power,  under 
the  laws  and  jurisprudence  of  this  State,  to  grant  the  relief  herein 
sought,  under  the  circumstances  of  this  case.  It  is  well  established 
that  courts  have  no  jurisdiction  to  appoint  receivers  for  corporations 
in  the  absence  of  express  statutory  authority.  High  on  Receivers, 
^^cs.  287,  288,  292,  298,  307,  749,  and  authorities  there  cited ;  French 
vs.  Gifferd,  30  Iowa,  148 ;  Hedges  vs.  Pacquet,  3  Oregon,  11  >, 

To  this  doctrine,  in  its  broadest  statement,  there  may  be  some 
exceptions,  confined,  however,  to  cases  of  extreme  necessity,  such  as 
when  the  corporate  property  is  abandoned,  or  where  there  are  no 
persons  autliorized  to  take  charge  or  conduct  its  affairs. 

No  other  exception  has  ever  been  hinted  at,  even  in  any  dictum  of 
this  Coui-t.  Stark  vs.  Burke,  5  A.  740 ;  N.  0.  Gaslight  Co.  vs.  Bennett, 
^  A«  456 ;  Brown  vs.  Union,  3  A.  182. 
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Such  power  does  not  exist,  and  has  never  been  claimed,  in  case  of 
an  existing  corporation  equipped  with  competent  officers. 

A  corporation  is  a  person,  whose  possession  and  control  of  its  own 
property  and  affairs  must  be  respected  like  the  similar  rights  of  indi- 
viduals. They  cannot  be  interfered  with,  in  preliminary  proceedings 
and  in  advance  of  judgment,  except  in  cases  specially  provided  by 
law  and  on  strict  compliance  with  the  requirements  thereof. 

It  is  not  pretended  that  there  exists  any  statute  of  this  State  author- 
izing the  relief  sought  herein. 

The  only  statutes  referring  to  the  subject  are  Sections  688  and  781 
of  the  Revised  Statutes,  neither  of  which  apply  to  this  case. 

We  are  not  prepared  to  admit  that  petitioners  are  without  other 
relief  under  the  law.  Their  petition  does  not  establish  that  they  have 
resorted  to  any  of  the  usual  and  ordinary  proceedings  under  which 
relief,  in  such  cases,  is  ordinarily  found. 

We  are  not  prepared  to  accept  his  prognostications  of  their  foilnre 
as  sufficient  basis  for  judicial  action.  Even  if  tried  and  fouud  wanting* 
he  must  avail  himself  of  remedies  recognized  by  law. 

Judgment  affirmed  at  appellants'  cost. 

Rehearing  refused. 

Levy,  J.,  absent. 


No.  8601. 

State  of  Louisiana  ex  rel.  the  Gullett  Gik  Manufacturin<; 
Co.  vs.  James  M.  Thompson,  Judge,  et  al. 

A  DiBtrict  Coart  which  haa  jarisdiction  of  a  cause  is  competent  to  pass  npon  and  decid«*  all 
legal  pointa  and  isaues  presented  in  a  recosTentional  demand,  and  in  all  other  inddental 
demands  growing  oat  of  or  connected  w^h  the  main  suit 

In  saoh  a  case,  the  charge  that  the  Judge  has  usurped  authority  in  deciding  pleas  or  iiwu«« 
alleged  to  be  beyond  his  jurisdiction,  will  not  entitle  the  party  complaining  to  a  writ  of 
prohibition  from  the  appellate  tribunail,  unless  the  reeord  discloses  a  plain  aanipatiom  of 
authority  or  Jarisdiction,  or  arbitrary  exercise  of  power  by  the  inferior  coort. 

APPLICATION  for  writ  of  Prohibition.      Thompson^  Judge,  Re- 
spondent. 


Eussell  dt  Man',  W.  8,  Benedict,  for  Relator : 

1.  The  capacity  of  a  de  facto  officer  of  a  corporation  cannot  be  impeached  collaterally.  <*  I*. 
867;  S5A.  673;  36  A.  493;  38  A.  874. 

S.    The  law  provides  a  remedy  in  such  casea.    C.  P.  867. 

3.  Befendant  is  estopped  from  denying  the  capacity  of  plaintliT  in  this  case,  by  reason  of  li«r 
call  in  warranty  of  plaintiff  in  the  case  Holden  ts.  B.  D.  Gullett,  Sr.,  represented  by  Mr^- 
M.  A.  Gullett,  curatrix  of  same  party.  Tn  that  case  she  distinctly  alleges  that  the  Onllf  tt 
Gin  Manufacturing  Company  was  represented  by  Albert  Baldwin,  acting  preaident    In 
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that  oaae  exeeptora  asked  for  jadgmeat  againatthe  Oollet  Gin  Mannfiictiiiing  Company, 
thna  repreaented.    4  A.  830 ;  14  A.  308. 

4.  Tha  scope  of  the  exeeptions,  when  rednced  to  their  essence,  la  an  impeachment  of  the 
capacity  of  Albert  Baldwin  to  represent  the  Gullett  Gin  Mann&ictaring  Company.  Thongh 
to  do  so,  the  aasanlt  is  made  on  the  amended  charter  by  tbe  ingenious  allegations  that 
plaintiflf  does  not  represent  the  Company  under  old  or  original  oharter,  and  plalntiiTaaole 
authority  is  bssed  on  the  amended  charter  which,  fur  certain  reaaons  apedfled,  is  alleged 
to  be  absolutely  rold.  What  cannot  be  allowed  directly,  will  not  be  allowed  to  be  dona 
Indirectly. 

r>.  Albert  Baldwin  and  his  oe-directors  were  elected  under  the  original  charter,  whinh 
exceptor  admita  to  be  Talid.    Vids  Minntea  of  Board  Diiectors,  31  Jannary,  1881. 

ti.  The  determination  of  the  validity  of  tbe  amended  charter  is  not  reatrained  in  the  eaae,  aave 
for  the  purpose  of  impeaching  the  anthority  of  Baldwin,  the  alleged  de  facto  officer.  This 
anlt  is  brought  by  Gullett  Gin  Manuflictnring  Company,  represented  by  A.  Baldwin, 
President,  against  a  stookboider  fbr  an  alleged  indebtedness  to  the  GuUett  Manufkotaring 
Company,  and  growing  oot  of  hia  relation  to  the  Company.  Tbe  allegation  is,  that  the 
Company  plaintiff  waa  organized  by  act  passed  in  1870.  The  exception  is,  that  plaintiff 
is  not  that  Company,  because  deriving  its  sole  authority  from  an  amended  oharter  fonned 
in  1881,  which  exceptor  says  in  an  absolute  nullity  and  in  no  manner  affects  the  oharter 
of  1870. 

As  appears  by  the  evidence  the  acting  directory  were  elected  under  the  old  charter  at  its 
place  of  domicUe  and  before  the  adoption  of  the  amended  charter,  so  if  the  amended  charter 
is  an  absolute  nuUity,  or  the  party  suing  was  chosen  under  the  old  charter,  the  annul- 
ment of  tbe  amended  oharter  does  not  affect  tiie  right  to  sue  and  clAim  the  debt  demanded, 
his  capacity  remains  intact. 

7.  The  defects  alleged  in  the  adoption  of  the  amended  charter  are,  if  they  existed,  defiecta 
growing  out  of  ftraud  on  part  of  certain  persons  and  matters  of  form.  Fraud  Titiates 
contracts  and  all  acts,  but  does  not  operate  as  absolute  nullity.  Fraud  may  form  the  basis 
of  relati  re  nullity.  Relative  nullities  are  remedied  by  direct  action.  "  Nor  shall  any  mere 
infonnality  in  organisation  have  the  effect  of  rendering  the  oharter  nnll  or  of  exposing  any 
stockholder  to  any  liability  beyond  the  amount  of  bis  stock."    B.  8. 1870,  Sec.  090. 

4.  Corporate  charters,  like  all  other  written  instruments  legal  in  character  ai^d  object  with 
all  appearance  of  regularity  and  complete  in  execution,  cannot  be  collaterally  impeached, 
and  are  to  be  treated  as  valid  in  any  collateral  prooeedinga,  until  they  have  been  adjudged 
Invalid  in  a  proceeding  to  set  them  asides  Charges  of  forfeiture  will  not  be  entertained  in 
collateral  proceedings.    Abbott  Dig.  Corp.  p.  149.    8  Kent  Com.  p.  31  i.    13  A.  M5. 

9.  ▲  party  who  has  dealt  with  a  oorporation,  participated  in  its  organisation,  or  in  any 
manner  dealt  with  it  so  as  to  give  it  credit,  or  recognise  its  existence,  cannot  be  heard  to 
impeaeh  it.  Wilts  vs.  Peters,  4  A.,  339,  and  authorities  cited.  Yredenberg  vs.  Behan, 
33  A.  636 ;  B.  Pascagoula  Hotel  vs.  West,  13  A.  545. 

10.  Charters  and  acts  of  incorporation  are  aul^eot  to  the  general  rules  for  the  interpretation 
of  agreements  between  individuals.    Atcbafslaya  Bank  vs.  Dawson,  13  La.  497. 

11.  Tbe  amended  charter  in  this  ease  is.  In  its  purposes  and  objects,  sanctioned  by  law  as 
well  in  ita  fiirm;  it  recites  ail  the  fhcts  necessaiy  to  give  it  validity ;  it  purpprts  to  be 
adopted  by  the  requisite  number  of  votes  at  a  meeting  when  the  requisite  number  of  stock- 
holders (three-fourths)  were  present  and  signed  the  project  as  it  exists  in  tbe  notarial  act, 
including  defendant  administratrix  and  her  intestate,  being  legal  inform  and  purpose ; 
lifce  agreementa  between  individuals,  it  eannet  be  collaterally  impeached,  specially  at  m 
period  nearly  twelve  months  since  its  promulgation  and  registration,  and  specially  al^o 
by  parties  who  participated  in  ito  adoption.  B.  S.  1870,  Sees.  683,  685,  690,  686;  13  La. 
497;  15  La.  36;  4  A.  339;  33  A.  636 ;  13  A.  545. 

IS.  Wken  a  corporation  has  fbrfi^ted  its  charter  that  foi  fbtture  cannot  be  inquired  into 
oollaterally.  UntU  duly  forfeited  by  proper  prooeedings  to  that  end  it  has  o^Mclty  to  sn^. 
13  La.  497 ;  15  La.  26 ;  Kent  Com.  3U2. 
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13.  The  queBtions  involyed  are  now  pending  la  a  suit  in  the  United  States  Court  f«r  SuUtn 
District,  La.,  at  New  Orleans,  between  the  same  parties  or  oontradlctoilly  vitk  hbc 
defendant.  Vide  prooeedinga  in  said  Conrt,  7  N.  8.  187;  8  A.  15;  4A.5I90:  5A.4M; 
MA.  113;  33  A.  768. 

14.  Im  pendent,  nearly  akin  to  rev  ad>udtca(a,  is  allowed  to  prerent  haraamnent  by  an  inftni- 
tndeof  suits  and  oonfllct  of  Joiiadietion;  it  reats  upon  a  wise  pnblic  policy.  4  A.4S0: 
Biok  vs.  Gilmer,  C.  P.  335. 

15.  I/i«jMnd«rM  may  be  urged  by  plaintiff  on  the  trial,  or  he  may  plead  it.  Piferoe  vs.  ICiller. 
3  A.  354.    Union  Bank  ts.  Lobdell,  10  A.  130. 

16.  The  pendency  of  the  snifc  plead  lit  pendent  may  be  In  a  different  court,  so  that  it  lie  a 
court  of  competent  and  concurrent  JuriadiotiMi.  C.  C.  335.  Yonwyok  va.  Gaiaea,  13  k. 
835 ;  Rooherean  tc  Co.  tb.  Lewia,  26  A.  581. 

The  plea  of  misjoinder  of  Mrs.  Gullett,  as  administratrix  and  individually,  in  caae  Gollett  Gib 
Manufacturing  Company  vs.  Mrs.  Gullett,  administratrix  and  individually,  is  not  teBaliIf>. 
All  the  efliocts  reciprocally  possessed  by  buth  husband  and  wife  during  marriage,  and  at 
its  diasolution,  are  presumed  to  be  common  effects  or  funds.  The  stock  charged  to  harr 
been  obtained  by  Mrs.  Gullett  individually,  like  that  charged  to  hare  been  issued  to  hcr 
intestate,  B.  D.  GuUett,  Sr.,  Is  presumably  community  property.  The  JMnder  is  thereftsv 
proper.    B.  C.  C.  8405  (8374). 

The  suit  is  really  for  what  is  community  property  presumably,  though  held  by  the  two  qMoan 
aeparately. 

E,  Howard  McCaleb,  same  side  : 

Where  evidence,  under  an  Issue  legally  presented,  is  songht  to  be  introduced,  the  proper 

practice  is  to  object  to  such  evidence,  xatber  than  move  to  strike  out  the  allegation.  SJ 

An.  193;  81  An.  371. 
The  law  authorizes  issuance  of  writs  of  prohibition  to  prevent  usurpations  of  jurisdictioa  br 

Inferior  courts  in  Just  such  cases  as  the  instantone.    C.  P.  Arts.d46tf(«r7.;  High's  Ex. 

Log.  Rem.,  Prohibition  §703  et  eeq. 
The  regularity  of  the  corporate  organization  cannot  be  questioned  collaterally.    Boene  m. 

Corporations,  §34 ;  Angell  &  Ames  on  Corporations.  Chap.  XXI,  Quo  Warranto, 
It  can  only  be  done  by  suit  under  Intmsion  Into  Office  Act,  and  proceedings  in  conibmiky 

with  the  Articles  of  Code  of  Practice  relating  to  the  writ  of  quo  %oarranio.    Bev.  Statutes. 

Sec.  3503  et  »eq. ;  C.  P.  Art.  867  et  eeq. 
The  State  is  a  necessary  party  to  such  a  suit.    Abbott's  Dig. ,  Law  of  Corporatiom,  ro.  OBten 

Q%u>  Warranto. 
An  injunction  cannot  issue  from  a  District  Court  and  be  made  operative  beyond  the  tenrtwiii 

limits  of  that  court.    C.  P.  Arts.  185, 189. 

Ellis  <&  Ellis,  E,  B.  White,  for  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  This  is  an  application  for  a  writ  of  prohibition  and  \f^ 
predicated  upon  the  following  proceedings  and  facts : 

Relator  sued  Mrs.  Gullett  in  the  Eighteenth  Judicial  District  Court. 
Parish  of  Tangipahoa,  for  the  reooverj  of  seventy-five  shares  of  slock 
of  said  Company,  worth  $7,500. 

Defendant  first  excepted,  on  the  ground  that  the  plaintiff  in  that  suit 
was  not  the  real  Gullett  Gin  Manufacturing  Co.,  duly  represented,  but 
a  mere  pretender,  without  power  or  capacity  to  st-and  in  judgoH^nt, 
and  she  subsequently  waived  her  exception  and  pleaded  to  the  meritt^ 
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With  lier  answer  she  coupled  a  reconveiitioual  demand  praying  tlmt 
an  amendment  to  the  original  chart-er  of  the  Company,  adopted  in 
January,  1881,  under  which  the  officers  representing  the  corporation 
in  the  suit  were  elected,  be  declared  null  and  void,  for  reasons  which 
it  is  not  necessary  to  enumerate  in  tliis  opinion  ;  and  that  the  original 
charter,  adopted  in  February,  1870,  be  declared  as  tlie  sole  legal  charter 
of  the  corporation. 

During  the  absence  of  the  District  Judge  from  the  Parish,  she  pre- 
sented a  petition,  made  part  of  her  reconventionul  demand,  and  obtained 
from  the  clerk  of  the  court  an  injunction  restraining  the  president  and 
directors  from  doing  certain  acts  alleged  to  be  injurious  to  her  interests 
and  to  her  reconventional  demand. 

At  the  ensuing  term  of  the  court,  the  Relator  herein  moved  for  the 
dissolution  of  the  injunction,  on  the  ground  that  it  had  been  illegally 
issued  by  the  clerk,  and  on  a  bond  insufficient  in  amount 5  which 
motion  was  overruled  by  the  lower  court. 

During  the  progress  of  the  trial,  plaintiff  in  the  original  suit 
objected  to  the  introduction  of  evidence  in  support  of  the  reconventional 
demand,  on  the  following  grounds,  substantially  : 

i.  That  the  legal  status  of  the  plaintiff  corporation  and  the  legality 
of  its  amended  charter  could  not  be  inquired  iut«  collaterally. 

2.  Want  of  proper  parties  necessary  to  the  decision  of  such  an  issue. 

3.  That  the  defendant  w^as  estopped  by  many  acts  recognizing  the 
existence  of  the  corporation,  from  now  denying  its  legal  existence,  and 
that  slie  was  further  estopped  by  similar  acts  of  her  deceased  husband, 
whom  she  now  represents  as  administratrix. 

4.  The  plea  of  Us  pendens  by  a  suit  pending  in  the  United  States 
Circuit  Court. 

To  the  ruling  of  tlie  court  disposing  of  said  objections,  plaintiff 
reserved  a  bill  of  exceptions. 

Relator  now  charges  that  in  maintaining  the  injunction,  in  entertain- 
ing the  reconventional  demand,  and  in  admitting  the  testimony 
objected  to,  the  defendant  Judge  has  usurped  jurisdiction,  and  that  its 
only  remedy  is  a  writ  of  prohibition. 

We  have  diligently  searched  the  record  for  any  plea  or  objection  on 
behalf  of  Relator,  touching  the  jurisdiction  of  the  lower  court  over  the 
matters  involved,  or  issues  presented  in  the  reconventional  demand, 
and  we  have  been  unable  to  discover  any  such  plea  or  objection,  and 
the  record  contains  no  ruling  of  the  District  Judge  on  a  point  involving 
his  right  of  jurisdiction. 

The  motion  to  dissolve  the  injunction  was  addressed  t^  that  court, 
the  objection  to  the  introduction  of  evidence  on  the  reconventional 

96 


762  SUPREME  COURT  OF  LOUISIANA, 

state  ex  rel.  GuUett  Gin  MantifactarlDg  Co.  va.  Thompson,  Jodge,  et  al. 

demand,  on  tlie  gi'ouuds  hereinabove  enumerated,  submitted  to  tliat 
court  for  decision  questions  of  la\Y  and  of  practice  which  it  was  com- 
petent to  decide,  and  neither  the  motion  to  dissolve,  nor  the  objections 
urged,  directly  or  indirectly  denied  the  inherent  jurisdiction  of  the 
court  over  the  matters  and  issues  discussed.  And  it  is  more  than 
manifest  that  in  case  of  a  favorable  ruling,  Relator  would  not  now 
complain  of  the  alleged  usurpation  of  jurisdiction  or  authority  by  the 
District  Judge. 

The  case  being  appealable,  all  the  rulings  of  the  Judge  on  the  points 
tints  for  submitted  to  his  adjudication,  will  be  reviewed  on  appeal. 

It  was  competent  for  the  Judge  to  pass  upon  all  the  pleas  and  objec- 
tions submitted  to  his  consideration  in  a  case  pending  before  his 
court,  and  if  he  erred,  as  charged,  in  maintaining  a  reconventional 
demand  over  all  the  legal  obstacles  interposed  by  plaintiff,  the 
injury  is  not  irreparable,  and  his  rulings  do  not  involve  the  naked 
question  of  jurisdiction  i^el  non. 

It  has  been  so  frequently'  held  by  this  Court,  that  it  can  now  be  con- 
sidered as  elementary,  that  a  writ  of  prohibition  will  be  granted  only 
when  "  there  is  a  plain  usurpation  of  authority  or  an  arbitniry  exercise 
of  power  on  the  part  of  the  inferior  court,  and  when  the  injury  is 
actual  or  immediately  impending." 

In  the  case  of  State  ex.  rel.  Hernandez  vs.  Monroe,  Judge,  J^3  A.  926, 
in  which  two  District  Courts  were  trying  cases  between  the  same 
parties,  we  refused  our  interference  by  prohibition,  on  the  ground  that 
the  act  of  either  court,  in  wrongfully  maintaining  jurisdiction,  could  be 
corrected  on  appeal. 

After  a  careful  review  of  the  record  in  this  case,  we  are  more  than 
convinced  that  to  issue  the  writ  herein  prayed  for  would  establish  a 
most  dangerous  precedent,  and  would  open  the  door  to  a  premature 
examination  by  the  court  of  preliminary  rulings  of  inferior  tribunals 
on  many  legal  questions,  not  involving  the  inherent  right  of  jurisdiction 
of  such  courts  in  the  premises. 

The  court  having  undisputed  jurisdiction  of  the  main  suit,  was  fully 
competent  to  entertain  juiisdiction  of  the  pleas  and  issues  submitted  in 
the  reconventional  demand,  and  the  Judge's  rulings,  whether  right  or 
wrong,  on  the  legal  propositions  involved,  cannot,  in  any  contingency, 
be  construed  as  the  exercise  of  unwarranted  authority,  and  do  not 
present  a  question  of  jurisdiction  which  would  justify  the  interference 
of  this  Court,  at  this  stage  of  the  proceedings. 

The  writ  of  prohibition  prayed  for  is,  therefore,  refused,  atRelator^s 
costs. 

Levy,  J.,  absent. 
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No.  5961. 
Oscar  Allen  vs.  Lafayette  Insubance  Co. 

Where  a  plaintiff  sueii  to  rpcover  against  the  lose  of  a  stock  of  forniture  inmiTed  and  destroyed 
by  fire,  and  alleges  that  tbe  furniture  was  in  a  warehouMo  in  the  ivar  of  the  building'  At 
the  corner,  instead  of  alleging  that  tbe  same  wns  in  Haiti  buildin^f,  the  misdescription 
cannot  relieve  tbe  Conipony  when  it  is  proved  that  tbe  policy  bad  been  destroyed  ;  lb  at 
the  insured  had  no  other  transaction  with  the  Company;  that  the  building  C9ntained  a 
wareboose,  np  and  down,  and  when  evider.ee  was  freely  introduced  showing  the  intent  of 
the  parties,  and  establiHlilng  that  the  entire  building,  which  was  two-story,  wa-s  covered 
in  its  length  and  width  by  a  continuous  roof  extending  over  a  yard  and  the  rear  warehouse. 

APPEAL  from  the  Sui)erior  District  Court  for  the  Parisdi  of  Orleans. 
CuUom,  Judge  ad  hoc. 


Braughrif  Buck  <&  Dinkelspiel,  for  Plaiutiff  and  Appellant. 
Miller,  Finney  &  Miller,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bekmudez,  C.  J.  This  is  an  action  on  a  policy  of  iusurnnee  to  recover 
2,()(X),  as  the  value  of  a  stock  of  furniture  specially  insured  and 
destroyed  by  fire. 

The  defense  is  that  the  risk  was  tak^n  upon  such  furniture,  con- 
tained in  a  two-story  frame  building  corner  of  Magazine  and  Sixth 
streets ;  that  the  building  mentioned  in  the  petition  was  a  warehouse, 
in  the  rear  of  the  two-story  frame  building,  and  that  the  policy  was 
not  intended  to  cover  any  furniture  in  that  warehouse. 

From  an  adverse  judgment  the  plaintiff  has  appealed. 

The  petition  alleges  that  the  polic}'  was  issued  on  tlie  stock  of  furni- 
ture containe<l  in  a  frame  slated  warehouse,  situat^'d  in  the  rear  of  the 
building  corner  of  Magazine  and  Sixth  streets. 

There  is  no  dispute  as  to  the  identity  of  the  spot.  The  contention 
18,  as  to  whether,  having  alleged  the  furniture  to  have  been  in  the 
warehouse,  when  it  was  in  the  two-story  building,  the  plaintiff  can 
recover;  in  other  words,  whether  the  misdescription  is  fatal,  and 
whether,  if  not  so,  the  policy  can  be  construed  so  as  to  cover  tlie  ware- 
house, as  an  appendage  or  component  part  of  the  two-story  frame 
building  mentioned  in  it. 

The  misdescription  of  the  building  in  the  petition  is  easily  accounted 
for,  and  has  been  cured  by  the  course  of  the  litigants  during  the  trial. 
It  is  insignificant. 

When  the  petition  was  drawn  up,  the  policy  issued  had  been  destroyed 
by  the  fire  which  consumed  the  building  with  the  furniture  in  it.  It 
was  not,  therefore,  possible  to  give  in  the  petition  the  description 
contained  in  the  policy. 
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On  the  trial,  evidence  was  iDtroduced,  without  objection,  by  both 
parties,  to  show  the  contents  of  the  policy,  the  nature  of  the  contract 
and  the  circumstances  under  which  it  was  formed.  The  evidence  intaxh 
dnced  established  no  new  thing  to  the  parties.  Wliatever  irregularity 
existed  in  the  petition  was,  tlierefore,  rectified  and  cured. 

It  is  not  shown  that  this  plaintiff  ever  had  any  other  dealing  with 
the  defendant  Company.  His  description  of  the  building  could  not, 
therefore,  be  mistaken  as  intended  to  refer'  to  a  building  other  than 
that  mentioned  in  the  issued  and  lost  policy,  and  patent  on  the  books 
and  among  the  archives  of  the  Company.  The  apparent  surprise  and 
indignation  of  the  Company  somewhat  flavor  of  anything  but  good 
faith  and  a  desire  to  have  justice  administered. 

Were  it  not  so,  the  word  "  wareliouse^'^  used  in  the  petition,  might  be 
taken  as  sutificiently  generic  to  cover  the  two-story  frame  bnildiog 
mentioned  in  the  policy,  almost  as  effectually  as  the  word  "factory" 
would.     Flanders,  pp.  73-4;  18  111.  553. 

The  evidence  establishes  that  the  plaintiff  was  a  furniture  dealer, 
carrying  on  an  extensive  business  as  such,  in  a  building  belonging  to 
his  wife,  at  the  corner  of  Magazine  and  Sixth  streets,  in  this  City ;  that 
he  had  quite  a  large  stock  of  ^furniture  on  hand  there,  much  exceeding 
in  value  the  amount  for  which  the  policy  was  issued,  ami  which  wa« 
destroyed  by  fire,  while  the  policy  was  in  force. 

The  record  shows  that  the  inspector  of  the  Company  who  visited  the 
premises  and  saw  the  furniture  exhibited  to  him  by  plaintiff,  testified 
that  the  building  was  divided  into  three  parts:  the  first,  which  wasthe 
corner,  was  used  as  a  store,  warehouse  upstairs  and  down  ;  the  second. 
a  residence,  composed  of  rooms  on  each  side  of  a  hall,  which  was  in  the 
centre,  next  to  which  was  a  gateway  ;  the  third  was  a  little  place  called 
wa  rehouse,    A 11  u  n der  one  roof. 

His  testimonv  is  corroborated  by  that  of  other  witnesses. 

A  plan  or  sketch  introduced  in  evidence  and  in  the  transcript,  illiu- 
trates  the  locality  and  distribution  of  the  two-story  building,  up  and 
down. 

It  appears  from  it,  that  the  building  had  but  one  continuous  iW, 
extending  from  front  to  rear  linej  that  it  covered,  as  composing  the 
second  story,  a  large  upper  store,  two  bed  rooms  and  two  chair  rooms, 
opposite  each  other ;  next  a  large  chair  room,  extending  across  the 
building,  from  side  to  side,  under  which  were  stairs,  a  cistern,  tie 
indispensable  commodity,  the  yard  and  the  carriage  way;  next  and  last  a 
varnish  room,  under  which  was  a  shop  or  warehouse. 

The  defendant  claims  that  the  front  building  and  the  warehonee  in 
the  rear  are  quite  separate  and  distinct ;  that  they  were  situate  at  a 
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distance  of  fifty  feet,  and  separated  by  a  dining  room,  bed  rooms  and 
kitchen,  a  deep  yard  and  a  wide  carriage  way. 

All  that  no  doabt  is  trae,  but  it  does  not  at  all  follow  from  it  that 
the  Company  is  not  liable,  even  if  the  description  contained  in  the 
petition  had  not  been  reformed.  The  two-story  building  might  have 
been  considered  as  a  warehouse. 

The  inspector  himself  testified  that  there  was  such  a  warehouse  in  it, 
up  nnd  down. 

It  was  indifferent  to  the  Company  in  what  part  of  the  building  the 
furniture  destroyed  was  contained,  whether  in  the  front,  centre,  rear, 
upper  or  lower. 

Courts  endeavor  to  give  effect  to  the  intention  of  the  parties  in  con- 
struing policies  of  insurance,  the  contract  being  one  essentially  of  good 
faith.  The  language  of  a  policy  is  that  of  the  company  which  can  pro- 
vide for  every  proper  case,  and  is  to  be  taken  in  the  sense  most  favor- 
able to  the  ossured.    Flanders  on  Fire  Ins.  72,  5  7  ;  Wood  81,  p.  J47. 

Where  a  building  is  described  as  of  one  class,  instead  of  another 
which  would  require  a  larger  premium,  the  misdescription  being  inten- 
tional and  fraudulent,  at  the  expense  of  the  company,  the  policy  would 

be  nugatory  ;  but  where  the  description,  although  not  strictly  accurate, 

* 

i*  only  a  representation,  makes  no  difference  in  the  premium,  does  not 
mislead  the  insurer  nor  increase  the  risk,  the  inaccuracy  being  a  mis- 
take or  omission,  whether  wilful  or  accidental,  is  immat'erial  and  does 
not  avoid  tlie  policy.  41  N.  Y.  412 ;  1  Gush.  Mass.  257  ;  4  Mass.  330  j 
3  Dow.  25,5  ;  6  Cow.  673 ;  7  Wend.  72 :  6  Wis.  89  ;  1  Paige  N.  Y.  378  ; 
2  Phila.  R.  357  ;  1  Moody  &  Malkin,  90 ;  2  Peters  R.  25  j  16  Mich.  380 ; 
9  L.  C.  61 ;  T.  &  C.  N.  Y.  213. 

All  the  Company  cared  for  in  this  case  was  a  correct  representation 
of  the  nature  of  the  building,  the  existence  and  value  of  the  property 
insured,  and  last,  but  not  least,  the  payment  of  its  premium.  It  was 
in  order  to  ascertain  and  verify  these  material  facts  that  the  Company 
sentitd  inspector  to  view  and  report.  It  is  true  that  this  agent  did 
not  visit  the  rear  portion  of  the  building  ;  that  he  merely  visited  the 
first  and  second  floors  of  the  main  front  portion  of  the  building  to 
which  he  was  taken,  and  in  which  he  saw  furniture  for  a  value  exceed- 
ing by  much  the  amount  stated  in  the  application  and  subsequently 
incorporated  in  the  policy. 

The  circumstance  that  the  plaintiff  had  effected  an  insurance  in 
another  company  *^  on  his  stock  of  furniture  contained  in  the  frame 
slated  store  at  the  comer  of  Magazine  and  Sixth  streets,  $5,000,^^  and 
**  on  $ame,  in  frame  slated  warehouse  in  the  rear,  $1,000,"  does  not,  in 
the  least,  militate  against  him.  By  so  doing,  he  must  be  considered  as 
having  intended  merely  to  describe  the  different  parts  of  the  building 
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in  which  was  to  be  found  the  furuiture  which  he  had  valued  at  distinct 
sums.  Jt  does  not  at  all  prove  that  he  considered  the  wareliouse  as^ 
constituting  an  independent  .building.  On  the  contrary,  referriag  a* 
he  does  to  it,  as  being  in  the  rear,  it  rather  establishes  that  he  took  it 
to  be  the  same  building,  located  at  the  extremity  opposite  the  front, 
and  strongly  indicat'es  good  faith  on  his  part. 

It  may  not  be  amiss  to  say,  as  a  part  of  the  history  of  this  case,  suj:- 
gested  by  the  parties,  that  although  in  a  suit  on  the  policy  in  tlic  other 
company,  the  plaintiff  was  exonerated  from  all  imput^ition  of  fraud, 
and  to  some  extent  won  the  sympathy  of  the  court,  which  viewed  lii< 
case  as  a  hardship,  he  was  defeated,  on  the  defense  of  a  subsequent 
insurance  on  the  same  property,  in  another  company,  without  notice. 
30  A.  1388. 

We  jvre  satisfied,  from  the  proved  intention  of  the  parties,  from  the 
description  of  the  building  on  the  premises,  from  the  testimony  adducfKl, 
whether  the  stock  of  furniture  w^as  entirely  in  one  part  of  the  two-storv 
frame  building,  or  in  the  warehouse  in  its  rear,  or  scattered  through  it, 
that  the  whole  construction,  being  within  the  same  enclosure,  con- 
nected and  used  as  it  was,  as  one  and  the  same  structure,  covered  in 
its  whole  length  and  width  by  a  continuous  roof,  constituted  one  ami 
the  same  building,  which  no  distortion  of  language  can  transform  into 
tw^o,  and  that  as  the  furniture  destroyed  was  in  some  portion  of  it,  tlie 
policy  covered  it,  and  the  Company  is  liable  for  the  amount  claime<l 
from  it. 

In  the  absence  of  fraud,  and  none  has  even  been  intimated  in  thi* 
case,  the  contract  of  insurance  must  be  liberally  construed  in  favor  «f 
the  insured  and  for  the  benefit  and  promotion  of  trjide. 

Where  it  is  doubtful  what  goods  are  covered  by  the  policy,  the  doulit 
should  be  resolved  against  the  underwriters.  Msiy  on  Ins.  181,  I^U 
579 ;  Flanders  on  Ins.  224  ;    4  R.  T.  159  :    43  Penn.  ISt.  350  j  18  La.  VSl 

The  words  used,  house  or  building,  embrace  every  builcHng  appur- 
tenant and  necessary  to  the  main  building,  used  and  connected  there- 
with. May  on  Ins.  520 ;  Flanders,  73  ;  Wood  on  Ins.  83  ;  2  Sandford 
N.  Y.  497 ;  2  La.  507 ;  3  Bacon  Abr.  396  ;  9  Allen  Mass.  316. 

We  think  the  District  Judge  has  erred. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  reversed  j  and  proceeding  to  render  such  judgment  as  should 
have  been  rendered,  it  is  ordered,  adjudged  and  decreed,  that  ih' 
plaintiff  recover  of  the  defendant  the  sum  of  two  thousand  dollar*. 
($2,000)  with  legal  interest  thereon,  per  annum,  from  the  14th  Janu- 
ary, 1875,  until  paid,  with  costs  in  both  Courts. 
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No.  7700. 
Buck  &  Beauchamp  vs.  Blair  &  Buck. 

A  i!iibrogc«  hat  the  neceeflary  interest  to  procure  the  revocation  of  an  order  reacinding,  «r 

parte^  a  d«»oroe  of  subrogation  in  his  favor,  and  the  reinstatement  of  the  same. 
On  the  trial  of  a  rule  to  that  end,  oral  testimony  is  inadmissible  to  contradict  the  title  on 

which  the  subrc^ee  relies  to  be  recognized  as  the  owner  of  the  entire  Judpnent,  when  that 

title  shows  that  another  person  has  a  half  interest  in  it. 
Even  if  such  other  person  had  no  snch  interest,  the  subrogee  oonld  not,  on  the  face  of  the  deed 

presented,  have  himself  reco^nizfd  or  subrogated  to  the  whole  Judgment. 
If  the  half  interest  mentioned  was  a  litigious  right,  and  was  acquired  in  violation  of  law,  by  a 

practiriog  attorney,  the  right  of  ownership  would  not  be  in  the  subrogee,  hut  in  the  original 

judgment  creditors. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
Bightor,  J. 


H.  H.  Bnjan  and  T,  M,  Gill,  for  Appellant : 

Or  Bill  of  Bxcbftionb. 

1-  Where  an  instrument  of  transfer  and  subrogation  shows  upon  its  face  that  the  subrogee 
has  acquired  only  a  one-half  interest  in  a  thing,  the  acquirer  of  such  half  is  without 
interest  In  the  quention  as  to  the  ownership  of  the  other  half.  Gill's  objection  to  the  rule, 
and  to  any  proceeding  thereunder,  should  have  been  maintained,  and  the  rule  dismissed. 
7.  An.  187>168. 

Where  an  authtntio  act  forms  the  basis  of  a  Judicial  proceeding  and  is  apart  of  the  pleadings, 
and  ia  so  made  a  part  as  evidence  of  title,  no  oral  testimony  on  the  part  of  the  party 
producing  it  is  admissible  to  vary,  alter,  change  or  contradict  its  terms,  and  defendants* 
ol]r}ection  to  the  admissibility  of  such  testimony  should  have  been  sustained  and  the 
teatimony  rejected.    C.  C.  8S36. 

Mbrits. 

1.    The  lifEht  alleged  to  he  acquired  by  Gill  is  not  a  litigious  one.    18  How.  507-509. 

9.  £veii  if  it  wera  a  litigious  one,  and  the  alleged  transfer  of  one  half  the  Judgment  to  Gill 
was  a  nnlHty.  Gary's  righta  are  not  affected  thereby  and  he  has  no  interest  in  the  question 
cf  the  validity  uf  such  transfer,  or  as  to  the  ownership  of  the  one-half  not  purchased  by 
him.     7  An.  167-168.    25  A.  558-9. 

3.  A  contract  made  between  an  attorney  and  his  client,  that  the  attorney  is  to  receive  a 
per  centage  of  the  amount  recovered,  the  fee  contingent  on  success  is  not  a  prohibited 
contract  Bev.  Stat.  1870,  Sec.  2166,  Sec  138;  12  An.  199;  2  An.  523-4;  La  Societe  de 
Bienfaisance  des  Arts  et  Metiers  vs.  W.  B.  Morris  Si.  Co.  et  als ,  Opinion  Book  46,  p.  262 ;  32 
An.  305 ;  7  L.  207 ;  20  An.  172-174  ;  31  An.  130-134  ;  33  An.  345.    9  R.  308. 

JR,  //•  Farravj  for  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C>  J.  The  contention  in  this  case  involves  the  title  to 
the  jnd^i^ient  rendered  in  it.  From  a  finding  in  favor  of  G.  W.  Gary, 
^iio  claims  to  have  acquired  it  from  the  plaintiffs,  T.  M.  Gill  h«is 
appealed. 

It  appears  that  on  January  7th,  1879,  on  producing  to  the  District 
Court  a  written  instrument,  signed  by  one  representing  himself  as 
authorized,  and  which  purported  to  bargain,  sell  and  transfer  to  G.  W. 
Cary,  for  and  in  consideration  of  $1,100,  in  cash  and  notes,  all  the  right, 
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title  and  interest  of  tlie  plaiDtiflTs,  in  and  to  said  judgment,  an  ex  parte 
motion  was  made  and  an  order  thereon  was  obtained  subrogating  Gary. 
The  motion  containing  farther  an  averment  of  payment  of  siiid  judg- 
ment, an  order  was  simultaneously  procured  declaring  the  judgment 
satisfied. 

Shortly  after,  apprehensive  that  the  instrument  authorized  a  transfer 
and  subrogation  to  one-half  interest  only,  the  court  proprio  motn, 
rescinded  the  orders  and  had  Gary's  attorney  notified.  Thereupon,  the 
latter  took  a  rule  on  T.  M.  Gill,  who  was  named  in  the  deed  as  owner 
of  one -half  of  the  judgment,  to  show  cause  why  the  proprio  mofn 
rescinding  order  should  not  be  annulled  and  the  first  orders  of  subro- 
gation and  satisfaction  reinstated.  This  rule  rests  upon  the  avennents 
that  Gill,  both  before  and  after  the  date  of  the  instrument,  admitted 
that  he  had  no  title  of  ownership  to  the  judgment,  and  that  whatever 
title  he  might  appear  to  have  was  a  nullity,  because  acquired  in  viola- 
tion of  the  prohibitory  law  which  forbids  attorney's  from  purchasing 
litigious  rights  falling  under  the  jurisdiction  of  the  courts  in  which 
they  exercise  their  functions.    R.  G.  C.  2447. 

When  the  rule  came  up,  Gill  objected  to  the  same,  for  want  of  inter- 
est in  Gary,  and  resisted,  when  ofiered,  the  admission  of  oral  testimony- 
to  alter,  vary,  change,  explain  or  contradict  the  act  of  sale  and  subro- 
gation, wliich  was  the  basis  of  the  order  sought  to  be  reinstated.  The 
objections  were  overruled,  the  trial  proceeded,  witnesses  were  heard, 
but  a  bill  of  exceptions  was  reserved. 

Gary  had  an  apparent  interest  in  taking  the  rule,  as  he  had  such  in 
reinstating  an  order  in  his  favor,  subsequently  ex  parts  revoked.  He 
had  an  interest  in  having  himself  recognized  as  substituted  to  all  the 
rights  of  Buck  &  Beauchamp,  in  and  to  the  entire  judgment,  and  as  it 
appeared  to  him  that  Gill  claimed,  without  right,  to  own  the  half  inter- 
est in  and  to  it,  he  had  a  right  to  test  that  pretension.  Gill  couldhnve 
objected  to  the  form  of  the  proceeding  and  required  a  direct  action, 
but  did  not  do  so.     Under  the  showing,  Gary  had  a  right  to  be  heanl. 

The  question  presented  was :  whether  the  Gourt  should  annul  its 
rescinding  order  and  reinstate  the  first  decree  of  subrogation  and  satis- 
faction. The  rule  did  not  contemplate  the  rendition  of  a  new  order,  n» 
though  the  first  had  not  been  made.  It  would  have  been  more  regular 
for  it  to  have  done  so,  as  it  agitated  the  question,  not  whether  the  first 
decree  was  justified  by  the  showing  made,  but  whether,  for  the  reasons 
stated  in  it  and  not  found  in  the  first  motion.  Gill  had  or  not  a  title  or 
interest  in  and  to  the  judgment. 

It  is  apparent,  however,  that  the  act  declares  that  its  ^^  true  iuteot 
and  meaning  is  to  convey  to  G.  W.  Gary  a  one-half  interest  in  the 
claim,  the  other  half  being  owned  and  controlled  by  T.  M.  Gill,  of  New 
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Orleaus.  The  act  is  the  deed  of  Brick  &  Beauchamp,  whose  assigD  and 
subrogee  G.  W.  Gary  claims  to  be.  It  contains  the  formal  recognition 
of  a  right  of  ownership  to  half  of  the  judgment  in  Gill,  who  has  accepted 
the  stipulation  and  who  stands  upon  it  making  himself  thereby  party 
t4»  the  act,  as  effectually  so  as  if  he  had  signed  it  at  its  date. 

The  rule  is  too  well  established,  by  law  and  jurisprudence,  to  be 
questioned,  that  parol  evidence  or  testimonial  proof  shall  not  be 
admitted  against  or  beyond  what  is  contained  in  the  acts,  nor  on  what  may 
have  been  said  before  or  at  the  time  of  making  them,  or  since,  by  the 
parties  to  them,  unless  upon  charges  of  fraud,  error,  violence,  etc. 
Contra  fidem  scrij^ti,  testis  non  adhibetur.  R.  C.  C.  2275,  2236,  2238  ;  H. 
D.  p.  534  ;  L.  D.  p.  250. 

The  testimony  to  prove  that  Gill  disclaimed  title  was,  therefore, 
improperly  received.  But,  conceding  that  it  was  legally  admitt<?d  and 
ahows  such  disclaimer,  we  are  at  a  loss  to  perceive  what  right  the 
absence  of  the  ownership  of  that  half  in  the  judgment,  in  Gill,  could 
confer  on  Gary  the  right  to  be  recognized  as  owner  of  the  entire  j pig- 
ment, when,  by  the  very  terms  of  the  act,  its  true  intent  and  meaning 
was  to  convey  to  him  a  one-half  interest  anly  in  the  claim. 

Standing,  then,  on  the  rights  of  the  original  plaintiffs  to  that  extent 
only,  Gary  could  not  possess  the  right  which  they  could  have  exercised, 
of  attacking  the  acknowledgment  of  ownership  in  GilPs  favor,  on  the 
ground  of  acquisition  by  him  in  violation  of  a  prohibitory  law.  That 
right,  whatever  it  be,  if  it  exist,  belongs  exclusively  to  the  original 
plaintiffs. 

The  District  Judge  has  revoked  his  rescinding  order  and  reinstated, 
in  its  entirety,  the  order  of  subrogation  and  satisfaction,  the  correct- 
ness of  which,  to  the  extent  of  the  one-half  interest  therein  unques- 
tionably transferred  to  Gary  by  the  plaintiffs,  Gill  has  no  interest  to 
contest.  Although  tlie  appellee  has  not  asked  an  amendment  of  the 
judgment,  which  is  correct  in  part,  we  think  we  are  anthonzed  to  say 
distinctly,  that  Gary's  right,  as  subrogee,  to  such  half,  is  not  to  be 
affected  by  our  decree,  which  we  will  make  clear. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  reversed,  as  far  as  it  recognizes  G.  W.  Gary  as  the  owner  of 
the  one-half  interest  mentioned  in  the  act  of  transfer,  as  owned  and 
controlled  by  T.  M.  Gill ;  and  it  is  now  ordered  and  decreed,  that  the 
rule  of  G.  W.  Gary,  to  rescind  and  reinstate,  be  denied,  as  far  as  it  seeks 
to  have  him  recognized  as  the  owner  of  said  half  interest,  to  the  exclu- 
sion therefrom  of  T.  M.  Gill,  and  that  Gary  pay  costs  of  appeal. 

Levy,  J.,  absent. 
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No.  8279. 

Oscar  J.  Forstall  vs.  The  Consolidated  Association  of  the 

Planters  of  Louisiana. 

The  CatDnolidated  A  asocialion  of  the  Plantera  of  Louisiana  is  liable,  as  well  aa  the  State  of 

Louisiana,  on  the  bonds  issued  by  the  latter  to  the  order  of,  and  endorsed  by  the  former, 

under  the  terms  of  Act  No.  19  of  1828. 
The  pledge  provided  for  by  See.  G  of  aaid  Act,  of  all  the  jnortga^  obligationa  famished  to 

said  bank,  is  In  favor  of  the  bondholders  and  is  valid. 
They  are  entitled  to  interest  on.their  unpaid  intorei»t  coupons  from  the  time  of  delhnlt. 
Where  payment  of  a  debt  is  secured  by  a  pledge,  prescription  does  not  run  as  long  as  the  pledge 

exista  and  the  debt  rematos  unpaid. 
Where  by  legislation,  the  time  for  paying  matored  obligations  is  extended,  without  the  consent 

of  the  holders  thereof,  the  act  alTects  the  value  of  the  claim,  impairs  the  obligation  of  a 

contract,  and  is  a  nullity. 
Where  funda,  which  should  be  applied  to  the  payment  of  the  matured  debts  of  aa  insolvent 

corporation  in  liquidation,  are  directed  by  statute  to  be  invested  in  the  purchase  of  State 

bonds,  without  the  consent  of  the  creditors,  the  act  is  unconstitutional  and  void,  as 

impairing  the  obligation  of  a  contract. 
Where,  in  the  charter  of  a  corporation,  or  by  subsequent  legislation  forming  part  of  a  contract 

with  bondholders,  the  mode  of  liquidation  of  the  concern  is  not  provided  for,  it  is  lawful  for 

the  Legisiatare  to  remedy  the  omission  by  providing  far  an  adequate  mode  of  Uquidatioa. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe^  J. 


Henry  Denis,  f6r  Plaintiff  and  Appellee : 

Third  persons  appealing  must  allege  and  prove  in  th$  lower  eourt  a  pecuniary  interest  of  an 

appealable  amount.    33  An.  768 ;  31  An.  743;  S3  An.  581 ;  94  An.  436. 
Presoi-iptlon  is  suspended  during  the  judicial  administration  or  liquidation  of  an  estate  or 

insolvent.    33  An.  306 ;  39  An.  337 ;  31  An.  713 ;  30  An.  858 ;  13  An.  316 ;  3  An.  539 ;  1  An. 

365;  11  Rob.  346. 
The  very  statutes  which  created  the  Consolidated  Association  of  the  Plantera  of  Loniaiaiia, 

made  and  held  her  liable  on  the  bonds  of  the  State  eiidnrfted  by  her. 
The  mort|;ages  given  by  the  stockholders  of  th»  bank,  are  iuten.led  by  the  law  to  secure  the 

bondholders  and  not  the  Ststi)  of  Louisiana. 
The  surety  subrogated  to  the  rightn  of  a  mortgage  creditor,  who  ha«  paid  only  a  portion  of  the 

debt,  cannot  compete  with  said  mortgage  ciTditor  in  the  proceedsof  the  mortgaged  propi-rty, 

until  the  latter  is  paid  in  full.    C  C  Art  3163. 
Act  No  SO  of  the  Legislature  of  1878,  providing  for  the  further  and  indeflnite  liquidation  of 

the  Consolidated  Associatlou.  without  the  coif  sent  of  the  bondholders,  is  uneonstitational, 

becaoae  it  impairs  the  obligations  of  the  latter's  contract. 
Interest  on  Interest  Coupons  is  not  compound  iotei«st  and  is  legal.    8  Otto,  473 ;  13  Otto,  668; 

38  An.  560;  33  An.  391.  608  and  673 
The  laws  for  the  liquidation  of  the  Consolidated  AKSocintlon  Impair  the  contract  rights  of  the 

bondholders  and  afford  neither  adequate  nor  any  remedy  at  all,  and  are  uncoostitntional. 

Wherefore,  a  receiver  should  be  appointed  by  the  Court.    5  An.  740. 

John  McEnery,  for  Defendant  and  Appellant ; 

J,  C.  Egan,  Attorney  General,  for  State,  Intervenor,  Co- Appellant: 

Th««  endorsement  of  the  State  bonds  by  the  president  and  oaahier  of  the  Consolidated 
Association  was  simply  the  act  of  an  agent  by  which  the  title  to  the  bonds  was  transferrMl 
and  the  act  of  transfer,  under  authority  of  Section  5  of  1836,  created  no  liability  on  the 
part  of  the  bank. 
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2.  By  the  terms  of  Section  5  of  1888,  the  power  of  the  preeident  and  secretary  was  limited  to 
transferring  the  ownership  of  the  bonds,  and  conferred  no  power  to  create  any  liability  on 
the  part  of  the  hank. 

3.  The  powers  of  agents  were  enumerated,  they  possessed  no  other ;  and  the  transfer  amounted 
to  an  endorsement  without  reconrse. 

4.  The  bank  incurred  the  obliji^ation  to  reimburse  the  State  the  principal  and  interest  of  the 
b«md8  issued  to  the  bank  at  the  moment  the  State  issued  these  bonds. 

5.  Pledge  is  an  SK'cessory  obligation  to  secure  a  principal  obligation. 

6.  The  principal  obligation  was  that  of  the  bank  to  the  State,  and  that  obligation  was  to 
reimburse  the  State  for  the  amount  of  the  bonds  issued,  principal  and  interest. 

7.  The  ple<1ge  was  given  by  Section  6  of  Act  No.  19  of  18S8  to  the  State,  to  secure  this  promise 
on  the  part  of  the  bank. 

e.    The  Act  of  the  Legislature  of  1878,  providing  for  the  liquidation  of  the  bank  Is  constitutional. 


I.  The  State  of  Louisiana  is  the  real  party  in  interest  in  this  case. 

S.  She  is  the  holder  of  the  assets  of  the  Consolidated  A  S!«ociation  of  the  Planters  of  Louisiana, 
and  cluims  a  pledge  thereon  as  a  security  for  the  issuance  of  #3,500,000  of  her  bonds  under 
a  contract  contained  in  Sec.  6  of  Act  No  19  of  1838-    Act  90  of  1878. 

3.  The  bonds  issued  by  the  State  to  the  Consolidated  Association  are  principal  obligations  of 
the  State.  LoSassier  &  Binder  rs.  Board  of  Liquidation,  30  An.  611 ;  Forstall  Sc  Sons  vs. 
Board  of  Liquidation,  30  An.  1153. 

4.  As  a  security  to  the  State  fur  the  payment  of  these  bonds  the  bank  pledged  the  mortgage 
stock  notes  held  by  it ;  she  was  also  to  have  one  million  of  stock  in  the  bank  as  a  bonus. 

5.  Act  No.  19  of  1 828  is  a  contract  between  the  State  and  the  bank,  as  well  as  an  act  embracing 
the  law  applicable  to  them.  It  contains  reciprocal  agreements  between  the  State  and 
bank. 

6.  But  it  does  not  contain  any  contract  between  other  parties. 

7.  There  is  no  allegation  or  proof  found  in  the  record  claiming  of  showing  that  the  bank 
pledged  her  assets  to  the  bondholders  under  the  terms  of  an}*  contract  entered  into  between 
the  transferror  and  transferree  of  the  bonds. 

8.  Act  19  of  1838,  created  a  pledge  on  February  19, 1838,  long  anterior  to  the  porchase  of  any 
bonds  by  the  bondholders;  it  enacts  that:  inasmuch  as  said  Consolidated  Association  is 
bound  for  the  reimbursement  of  said  bonds  subscribed  by  the  State  at  their  respeciive 
instalments.  The  pledge  was  of  course  in  favor  of  the  State,  one  of  the  contracting  parties, 
and  not  In  favor  of  bondholders  who  had  no  existence.  To  support  a  pledge  there  must 
exist  a  principal  obligation  which  it  is  to  secure.  The  pledge  existed  in  favor  of  the  State 
the  moment  that  her  bonds  were  issued  to  the  bank. 

9.  What  contract  would  be  entered  into  between  the  bank  and  the  purchaser  of  the  bonds 
was  a  matter  for  future  consideration. 

10.  Corporations  act  through  agents.  Sec.  5  of  Act  No.  19  of  1838  confers  ceitain  powers  on 
the  president  and  cashier  of  the  Consolidated  Association.  The}'  were  authorized  to 
transfer  State  bonds  issued  to  the  bnnk  by  endorsement  making  them  payable  to  any 
person  or  bearer.    Their  powers  extended  no  further.    15  H.  317 ;  8  Otto,  300. 

II.  They  could  not  bind  the  bank  ob  a  security  or  guarantor.  And  the  contract  on  the 
reverse  of  the  bonds  herein  sued  upon  neither  directly  or  indirectly  purports  to  give  a 
pledge  to  secure  the  payment  thereof,  and  does  not  therefore  sustain  the  claim  of  plaintiff. 

13.  The  bonds  of  the  State  needed  no  guarantee ;  but  the  Legislature,  when  it  authorized  the 
issuance  of  State  bondi  to  the  bank,  required  more  than  a  promise  to  pay ;  it  required  the 
bank  to  pledge  what  it  deemed  necessary  to  insure  the  contract  of  the  bonk  with  the 
State ;  and  that  is  the  contract  of  pledge  contained  in  Sac.  6  of  Act  No.  19  of  1838. 

13.  Act  No.  30  of  1878  declares  that  the  State  had  taken  possession  of  her  pledge ;  the  object 
of  this  suit  is  to  force  the  State  to  relinqniah  her  p«>8sesHiun,  and  for  the  plaintiff  to  be  put 
Into  possession  thereof  as  owner.  This  is  undoubtedly  a  suit  against  the  State.  The 
State  cannot  be  sued  without  her  consent ;  she  has  not  given  her  consent.  The  District 
Court  was  therefore  without  Jurisdictioo.  Branch  vs  Macon  and  Brunswick  B.  R.  Co  , 
3  Woods,  389;  Cunningham  vs.  Macon  and  Brunswick  B.  R.  Co.,  3  Woods,  490. 


772  SUPREME  COURT  OF  LOUISIANA, 

ForstHll  vs.  The  Consolidated  Association  of  the  Planters  of  Lonislsna. 

The  opinion  of  the  Court  was  delivered  by 

Bermudkz,  C.  J.  This  is  an  action  to  fix  a  liability  on  the  defendant^ 
with  privilege  on  certain  of  it*  assets,  represented  as  resulting  from  the 
ownership  b^'  the  plaintiff,  of  certain  bonds  of  the  State  and  equivalents 
therefor,  due  and  guaranteed  by  the  coriioration,  by  a  pledge  of  stock 
mortgage  notes  held  by  the  Association.  The  plaintiff  further  claims 
that  an  Act  of  the  Legislature  of  1878,  which  extends  the  timeof  pavmeut 
of  those  bonds  or  annexes,  and  which  provides  for  the  liquidation  of  the 
affairs  of  the  Association  in  a  particular  mode,  and  which  diverts  the 
application  of  its  funds  to  the  purchase  of  State  Consolidated  Bond«, 
impairs  the  obligations  of  the  contnvctby  which  the  **  reimbursement "  of 
his  claim  is  secured,  and  is  thus  unconstitutional  and  void.  The  prayer 
is:  that  there  be  judgment  for  the  amounts  claimed,  with  interest  froui 
the  date  of  failure  of  payment,  both  on  the  amount  of  the  bonds  and  an- 
nexes, and  on  the  dividend  coupons  ;  that  the  Act  of  1878  l>e  annulled  ; 
that  the  liquidation  of  the  concern  be  speedily  proceeded  with ;  that 
receivers  or  commissioners  be  appointed,  and  eventually,  that  the 
directors  of  said  Association  be  commanded  to  proceed  to  the  seizure 
and  sale  of  all  the  property  mortgaged  by  the  stockholders,  and  to 
render  accounts  of  their  administration  ;  finally,  that  an  injunction 
issue  to  prevent  the  investment  of  the  assets  of  the  Association  in  Con- 
solidated State  Bonds. 

The  defendant  pleaded  the  general  issue  and  proscription.  The  State 
intervened,  joining  in  the  defense. 

From  a  judgment  in  favor  of  plaintiff,  except  as  to  the  interest  claimed 
on  the  dividend  coupons  and  the  entire  annulment  of  the  Act  of  1878, 
the  defendant  and  the  State  have  appealed.  The  plaintiff  and  appellee 
prays  here  for  an  amendment  of  the  judgment,  by  the  allowance  of  the 
interest  claimed  on  the  coupons,  and  the  appointment  of  one  or  more 
receivers,  as  asked  in  the  origiual  and  supplemental  petitions. 

I. 

By  its  chart-er,  (No.  96  of  1827)  the  corporation  was  authorized  to 
borrow  $2,0(K),0()0  on  it«  bonds,  payment  of  which  was  to  be  guaranteed 
by  the  mortgage  obligations  furnished  by  each  stockholder,  in  order  to 
secure  the  i)ayment  of  his  subscription. 

In  general,  money  corporations  derive  the  capital  with  which  they 
transact  business  from  the  subscriptions  of  stockholders,  paid  either 
entirely  in  cash,  or  partly  in  cash  and  partly  by  notes.  In  this  instance, 
there  was  no  cash  payment  at  all.  Each  stockholder  subscribed  for  a 
number  of  shares  of  $500  each,  and  gave  a  mortgage  to  secure  the  pnv- 
inent  of  such  shares ;  the  obligations  thus  incuiTcd,  with  the  security 
thereof,  to  remain  in  possession  of  the  corporation's  representatives, 
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wherewith  to  procure  mouey  and  to  operate  In  banking  apeculations. 
That  is  tlie  mode  usually  followed  by  property  banks  to  raise  a  capital. 

The  scheme  authorized  by  the  Act  of  1827  proving  unsuccessful,  the 
^legislature  of  J  828  passed  an  Act,  (No.  19,  p.  130)  whereby  the  sum 
aiuthorized  to  be  borrowed  was  raised  by  half  a  million,  and  the  amount 
to  be  subscribed  for  was  increased  by  a  million,  the  surplus  to  be 
necured  likewise,  by  mortgage,  as  previously  required.  With  a  view 
to  facilitate  the  corporation  in  its  dealings,  and  in  consideration  of  a 
Ifomis  of  one  million  of  dollars  of  stock,  conceded  under  certain  terms 
and  conditions,  the  State  consented  to  issue  her  own  bonds  for 
$2,500,(K)0,  to  be  disposed  of  by  theendorsement  of  the  bank,  pledgiugher 
faith  to  the  payment  thereof,  but  requiring  the  bank,  upon  whom  the 
debt  was  fastened,  to  secure  the  payment  thereof  by  a  pledge,  not  only 
of  all  the  hypothecary  obligations  of  her  stockholders,  but  also  of  those 
of  other  ^^  individuals ''^  dealing  with  her,  the  same  to  remain  in  the 
ofticers  of  the  bank,  to  guarantee  such  payment. 

There  can  be  no  question  that,  by  the  legislation  of  that  year  and  of 
the  following  years,  tlie  debt  evidenced  by  those  bonds  and  by  the 
annexes  issued  subsequently  to  cantle  the  principal  obligation  into 
instalments  and  make  them  payable  at  stated  periods, — the  debt  was 
not  only  the  debt  of  the  State,  but  likewise  that  of  the  corporation, 
both  the  State  and  the  corporation  having  received  a  consideration 
for  the  issuance  of  those  evidences  of  indebtedness  and  unconditional 
obligations  to  pay  mouey. 

An  attentive  examination  of  the  other  Acts  of  1835,  p.  123,  Sees.  5 
and  6  j  of  1842,  No.  98 ;  of  1843,  No.  92 ;  of  1847,  No.  100 ;  of  18.53,  No. 
113 ;  of  1866,  No.  38,  and  even  the  Act  of  1878,  No.  20,  whatever  that 
last  Act  be,  coupled  with  the  glaring  fact  that,  from  first  Ui  last,  pay- 
ment was  eifected  on  the  debt  by  the  bank,  proves,  beyond  the  possi- 
bility of  a  doubt,  that  both  the  State  and  the  bank  considered  that  the 
debt  was  their  own,  one  for  which  they  were  both  bound  primarily  as 
pnucipals.  and  strange  to  note,  almost  a  paradox,  also  as  sureties ;  the 
one  for  the  other,  the  one  pledging  negotiable  securities,  the  other  its 
faith  as  a  sovereign,  both  in/^ror  o/* bondholders. 

The  validity  and  effect  of  this  contract,  which  is  a  triangular  or 
tripartite  contract,  cannot  be  tested  or  regulated  by  the  general  law  in 
all  respects. 

This  is  not  the  case  of  a  contract  covei-ed  bv  a  law,  or  of  a  law  cov- 
ering  a  contract ;  it  is  the  ease  of  a  law  which  is  a  contract,  and  a 
contract  wliich  is  a  law,  presenting  a  pliysiognomy  entirely  sui  generis. 

There  can  be  no  earthly  doubt  that  the  security  or  guarantee  given 
by  Section  six  of  the  Act  of  1828,  for  the  ^^  reimbursement''^  of  the 
borrowed  capital,  w^as  given  primarily  in  favor  of  the  bondholders,  and 
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secondarily  in  favor  of  the  St^ite.  That  Section  provides  that  the 
moi'tgage  obligations  subscribod  by  the  stockholders  and  all  other 
mortgage  obligations  subscribed  by  '^  individuals,"  in  favor  of  the 
Association,  shall  be  deposited  in  the  offices  of  the  institution  for  safe 
keeping,  as  a  special  guarantee  and  security  for  the  **  reimbursement  ^ 
of  the  capital  of  $2,500,000,  and  the  interest  thereof,  inasmuch  as  the 
said  Consolidated  Association  is  bound  for  the  reimbursement  of  said  bonds 
subscribed  by  the  State^  at  their  respective  instalments,  (maturities)  and  to 
pay  the  semi-anmrnl  interest,  until  the  whole  amount  of  the  principal  is 
reimbursed.    7  A.  319  ;  2  A.  416,  77ii,  ^35. 

The  significant  word  "  reimbursement, ^'^  wisely  used  more  than  once, 
suggests  that  of  a  return  of  money ^  of  the  putting  back  of  money  in 
the  purse  of  one  who  had  taken  it  out  of  it ;  in  otherwise,  disbursed  it. 
No  reimbursement  can  take  place  when  there  has  been  no  disbursemeut. 
Who  was  it  that  made  the  disbursement  9  Evidently  not  the  State, 
who  had  lent,  not  money,  but  only  her  credit ;  but  those  who  took  their 
money  from  their  purses  and  invested  it  in  the  purchase  of  the  bonds, 
on  the  faith  of  the  Staite  and  of  the  securities  of  the  bank,  legally 
pledged.  It  is  to  those  bondholders,  first,  that  a  *'  reimbursement,^  or 
payment,  was  contemplated.  Now  it  might  have  well  happened  that 
the  Sta^te  might  have  honored  her  obligations,  at  maturity,  in  case  of  a 
failuie  by  the  bank  to  have  done  so.  Then  the  State  would  have  x^id 
her  bonds ;  and  in  the  absence  of  a  stipulation  in  her  favor,  she  would, 
by  such  payment,  have  been  legally  subrogated  to  the  rights  of  the 
bondholder,  without  a  right  of  competition,  however,  with  other  bond- 
holders, if  any.  R.  C.  C.  2162 ;  C.  N.  1252  j  Marcade  4,  p.  547  j  Duran- 
ton  12,  289;  2R.  244;  20  A.  :359;  3C  A.  618;  31  A.  859;  33  A.  591. 

The  dominant  idea  was  that  the  bank  was  liable  and  should  pay,  and 
should  provide  for  payment,  by  a  security,  and  that  the  State  would 
be  also  primarily  bound. 

In  such  a  case  of  payment  by  the  State,  the  guarantee  furnished  to 
secure  satisfaction  of  the  obligation,  by  reimbursement,  would  have 
enured  in  her  favor,  not  only  in  )ier  rights,  as  subrogated  irii 6  modo,  hut 
also  because  of  a  like  stipulation  in  her  favor. 

We  do  not  attach  any  importance  either  way  to  the  dictum  in  30  A. 
1151,  apparently  questioning  the  liability  of  the  bank  for  the  bonds,  hy 
reason  merely  of  the  endorsement.  No  question  at  issue  justified  it. 
A  reference  to  the  authorities  cited  does  not  show  it  to  be  founded. 

The  case  in  15  Howard,  317,  is  i:at.her  indic^rtive  of  a  liaiinlity  hv 
endorsement,  where  a  liability  for  the  debt,  evidenced  by  tin-  instnr- 
ment,  was  imposed  by  the  charter,  in  case  of  negotiation.  In  his  able 
opinion,  the  District  Judge  has  well  analyzed  and  criticiRed  t1*c'  second 
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eaae,  and  shown  the  existing  disparity,  its  consequent  inapplicability,      Illi_li7j 
for  a  similar  reason  to  that  now  before  this  Court. 

It  is  patent  that  the  obligations  were  issued  by  the  State  for  tJie  use 
of  the  bank;  that,  under  contract  and  for  consideration  received,  both 
are  liable.  The  liability  of  the  State  was  judicially  recognized.  30  A. 
617,  1153. 

She  was  compelled  t^  fund  the  same.  It  is  clear  that  the  debt  was  a 
debt  contracted  for  and  by,  at  the  same  time,  the  corporation,  and  that 
the  payment  of  it  was  secured  by  her,  as  already  stat^fd,  and  that  it 
lias  several  times  obtained  respites  and  indulgences,  and  has,  by  the 
course  pursued  in  the  transaction  of  her  business,  particularly  in 
relation  to  those  bonds  and  annexes,  recognized  and  acknowledged  her 
responsibility  therefor. 

It  is  more  than  manifest  tliat  the  obligations  sued  on  were  honored 
neither  by  the  Association  nor  by  the  bank  and,  therefore,  that  the  bond- 
holders are  creditors  of  both,  with  a  right  to  hold  them,  under  the 
contract,  liable  solidarily. 

It  is  undeniable  that  if  the  State  had  paid  the  bonds  and  annexes, 
ill  keeping  with  the  pledged  faith,  she  could  have  brought  an  action 
ngainst  the  defendant  and  revendicated  the  privilege  and  security,  to 
wliich  the  plaintiff  says  that  he  is  entitled,  and  which  the  defendant 
has  judicially  admitted,  in  these  proceedings,  having  given  to  the  State. 

What  rights  the  Stat^,  in  that  hypothesis,  could  have  asserted  and 
vindicated  and  cannot  assert  and  vindicate,  owing  to  non-payment, 
the  bondholders  are  entitled,  under  the  law,  to  allege  and  enforce. 

It  is  elementary  that  a  creditor  has  the  right  to  aver  and  cause  to  be 
satisfied,  all  the  rights  which  his  debtor  could,  if  acting,  propound  and 
have  recognized  and  executed. 

Otherwise,  the  creditor  would  be  at  the  mercy  of  a  defaulting. and 
obstinate  debtor,  who  might,  by  a  refusal  to  join,  or  a  neglect  to  assert 
rights  involving  his  ownership  and  title  to  property  and  its  possession, 
prevent  the  enforcement  of  just  claims.  Cod.  lib.  4,  tit.  15,  arg.  ex.  leg. 
06 ;  R.  C.  C.  H)90,  etseq,  ;  C.  N.  1166 ;  2  A.  782,  843;  30  A.  727 ;  33  A. 
8J>8,  906:  4  Marc.  433;  Toull.  t.  6,  n.  370,  et  seq.  ;  t.  7,  n.  ry60,  et  seq.  ; 
Duranton,  t.  10,  552;  GrenierHyp.  t.  J,  pp.  80,84,  517,  554;  Mourlon, 
vol.  2,  p.  614,  et  8eq.;  J.  P.  1853,  vol.  2,  p.  294. 

It  is  dear,  however,  in  this  case,  that  the  clause  of  **  reimbursement" 
was  primarily  stipulated  in  favor  of  the  bondholders,  and  that  liability 
of  the  bank  derives  not  only  from  the  endorsement,  but  also  from 
the  charter  and  from  Statutes  subsequently  passed,  proclaiming  her 
responsibility. 

In  30  A.  616,  the  Court  declared  that  her  liability  had  been  added  to 
that  of  the  State. 
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The  declaration  in  the  endorseineDt  was  a  saperflaity  for  the  incur- 
ring of  the  obligation,  which  already  existed  and  was  not  tliereby  abso- 
Intel}'  created.  Tlie  indorsement  was,  however,  a  legal  formality 
required  for  the  negotiability  of  the  obligations  or  bonds. 

II. 

It  is  clear  that,  as  the  payment  or  reimbursement  of  those  bonds  and 
annexes  was  ab  initio,  and  has  uninterruptedly  continued  to  be,  secured 
by  the  pledge  of  the  hypothecary  obligations  of  the  stockholders  and 
of  other  "individuals,"  subscribed  in  favor  of  the  bank,  the  subsistence 
of  the  pledge  is  a  constant  recognition  of  the  debt,  which,  it  is  not 
claimed,  has  been  extinguished,  otherwise  than  by  prescription. 

It  is  no  objection  tliat  the  object  or  tiling  pledged  was  not  delivered 
to  the  creditor.  Even  in  the  absence  of  a  law  contract,  it  is  lawful  to 
stipulate  that  the  pledge  may  remain  in  trust,  in  the  hands  of  a  thinl 
person,  even  in  t4iose  of  the  debtor,  provided  it  be  held  precariously. 
But  this  objection  is  untenable  in  a  case  like  the  pi-esent  one,  in  which 
the  State,  the  Law-making  power,  who  has  the  right  t-o  derogate  from 
its  ordinary  legislation,  has  provided  expressly  and  unequiv<M?ally  that 
it  should  be  done. 

As  long  as  the  debt  thus  secured  remains  unpaid,  and  the  pledge 
continues  in  existence,  whatever  be  the  time  elapsed  since  maturity, 
the  defense  of  prescription  cannot  be  i-aised.  V.  32  A.  1250 ;  3Ji  A.  1444. 
and  authorities  cited  in  each  case  j  96  U.  S.  S.  C.  p.  476 ;  Dig.  Ixiii,  t. 
vii,  1.  35,  37  ;  C.  N.  2076. 

III. 

The  complaint  of  the  plaintiff  against  the  Act  of  1878,  is  well  founded, 
as  far  as  that  Act  assumes  to  postpone  the  payment  of  the  outstanding 
bonds,  without  the  consent  of  the  holders  thereof. 

The  plaintiff  distinctly  declares  that  he  has  not  acquiesced  in,  and 
protests  against  such  extension.  His  declaration  is  not  disproved.  The 
respite  sought  to  be  grant4»d  by  the  Act  impairs  the  obligation  of  the 
contract,  evidenced  by  the  legislation  which  the  plaintiff  invokes,  and 
upon  which  he  plants  himself.  Anterior  indulgences  were  properly 
procured  with  the  formal  assent  of  the  creditors.  But  the  plaintiff  has 
no  right  to  complain  of  the  tedious  mode  of  the  liquidation  provided  by 
the  legislature,  in  the  absence  of  any  other  mode  previously  stipulated, 
and  which  could  have  been  invoked  as  an  integral  part  of  the  contract. 
7  A.  319. 

The  remedy  prescribed  for  the  evil  appears  to  be  adequate  and  not 
to  be  injurious.  It  is  such  that  the  plaintiff  and  all  others  similarly 
situated  must  endure,  even  if  obnoxious  or  unsatisfactory. 

There  can  be  no  doubt  that  the  Act  of  1878,  in  so  far  as  it  directs  the 
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investment  of  the  funds  of  the  Association  in  the  Consolidated  Bonds 
of  the  State,  is  an  unaathorized  diversion  of  the  assets  of  an  insolvent 
concern,  in  liquidation,  for  the  acquisition  of  property,  for  speculative 
purposes,  ivhen  the  same  should  primarily  beapplied  to  the  extinction 
of  its  ancient,  legitimate,  legal  outstanding  indebtedness,  and  that  such 
diversion  impairs  the  obligation  of  the  contract  of  the  plaintiff  and  all 
other  creditors  in  whose  favor  the  property  of  the  Association  must 
stand  and  be  dealt  with  as  a  common  pledge,  which  it  is,  unquestion- 
ably. R.  C.  C.  1968,  3183  5  12  Cal.  300 ;  7  Cal.  579 ;  31  Penn.  175,  185; 
10  Cal.  563,584;  19  Cal.  11 ;  10  Fla.  112;  2  Woods,  48,  108,  128;  2 
Black.  448 ;  6  How.  301 ;  4  Litt.  47 ;  2  How.  608 ;  3  Wash.  313 :  11  Mo. 
744 ;  1  Mo.  164 ;  6  Otto.  448,  598  ;  Southern  Bank  vs.  Pilsbury,  lately 
decided  by  U.  S.  S.  C,  not  yet  reported. 

IV. 

The  plaintiff  is  clearly  entitled  to  the  interest  claimed  on  the  overdue 
coupons,  and  it  should  have  been  allowed  him.  8  Otto,  473;  13  Otto, 
683;  28  A.  560;  33  A.  J391,  66S,  672. 

It  is,  therefore,  ordered  and  decreed,  that,  in  so  far  as  it  refused  the 
interest  on  the  coupons,  the  judgment  appealed  from  be  reversed,  and 
that  it  be  now  amended  by  allowing  said  interest.  It  is  further  ordered 
and  decreed,  that  thus  amended  it  be  affirmed,  with  costs. 

Mr.  Justice  Fenner  recuses  himself,  on  the  ground  of  interest. 

Levy,  J.,  absent. 


No.  7624. 

Mrs.  Noemie  Peniston  vs.  Chicago,  St.  Louis  &  New  Orleans 

Railroad  Co. 

Railway  companies  carryiDg  passengers  over  long  journeys,  are  bonnd  to  provide  easy  modes 
and  to  allow  a  reasonable  time  to  their  passengers  to  obtain  food  and  necessary 
refreshments. 

They  are  bonnd  to  famish  safe  and  proper  means  of  ing;*  .s  and  egress  to  and  fh>m  trains  to 
the  eating  stations,  whether  said  eating  hoases  be  under  the  control  of  the  railroad  or  a 
third  person. 

This  obligation  includes  the  duty  of  providing  sufficient  lights  for  the  safety  of  their 
pass«»nger8  going  to  or  coming  from  meals  had  at  night,  and  giving  them  correct  informa- 
tion as  to  [the  exact  location  of  their  respective  trains,  when  trains  have  been  moved 
during  the  absence  of  the  passengers  at  their  meals. 

Paasengers  receiving  iujuiies  for  ^ant  of  sufficient  light  and  correct  information  of  the 
whereabouts  of  thHr  train  on  returning  from  the  eating  station,  are  entitled  to  recover 
damages  against  the  company. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
Bogers,  J. 
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Hornor  ds  Benedict,  for  Plaintiff  and  Appellee : 

1.    Railroad  coxupanieR,  as  common  canlen,  must  proride  aecnre  and  gaffident  platlbnna. 
t.    Depots,  stations  and  platfoims  shall  be  sufflciently  lighted. 

3.  Employes  of  snch  companies  most  be  provided  to  warn  passengers  of  danger. 

4.  Palling  in  any  of  the  above  stated  precmtitms  and  safeguards  lor  pMsengers,  the  oompany 
is  guilty  of  negligence,  and  liable  in  damages. 

L,  U,  SimondSf  for  Defendant  and  Appellant : 

1.  Plaintiff  was  not  ii^nred  on  or  near  the  platform  of  defendant^  but  at  that  of  the  hotel,  for 
which  de fondant  is  not  responsible.  Defendant's  depot  and  platform  were  on  the  other 
side  of  the  track. 

t.  The  injury  is  not  shown  to  have  arisen  flt>m  any  fitolty  eonstmction  of  the  platfiNm ;  but 
fhim  pUintiflTs  own  impmdenca  and  negligence  in  nnneoessarlly  walking  off  in  the  daric. 

5.  There  was  no  fisnlt  on  the  part  of  defitudant,  in  the  management  of  the  train  or  otherwise 
On  the  contrary,  it  was  manag«*d  to  the  gn-atest  real  convenience  of  passengers. 

4.    Even  if  the  alleged  fault  or  negligence  attributed  to  defendant  were  really  snch,  plalntUI 

would  not  have  been  injured  thereby,  but  for  her  contributory  negligenoe  and  fault. 
Sk    Notwithstanding  fault  on  the  part  of  defendant,  plaintiff  cannot  recover  if  her  own  fkoH 
•     or  negligence  oontributsd  to  Uie  accident. 


The  opinion  of  the  Court  was  delivered  hy 

Poch£,  J,  Plaintiff,  a  passenger  on  a  train  of  the  defendant  from 
Chicago  to  New  Orleans,  was  injured  while  walking  from  an  eating 
station  to  her  train,  on  the  defendant's  road,  and  has  recovered,  in  this 
suit,  a  verdict  and  judgment  for  damages  in  the  sum  of  six  thousand 
dollars. 

The  evidence  is  decidedly  conflicting,  but  a  carefiil  reading  of  the 
record  has  satisfied  us  that  the  following  facts  are  established : 

On  the  31st  of  January,  187gy  while  plaintiff,  accompanied  by  her 
daughter  and  her  son-in-law,  werephssengei^B^on  a  train  of  the  defend- 
ant, from  Chicago  to  New  Orleans,  tbey  came  out  of  their  car  at  about  8 
oVlock  at  night,  at  Hammond  Station,  tlten  a  regular  supper  station  on 
said  road,  according  to  its  schedule,  for  the  purpose  of  taking  necessary 
refreshments. 

The  building  in  which  meals  are  served  is  situated  at  a  considerable 
distance  from  the  railroad,  and  is  readied  by  passengers  who  alight  on 
the  miiin  track  of  the  road,  by  crossing  over  a  side  track,  and  passing 
on  8/ large  platform,  and  thence  tiirougli  n  narrower  and  covered  plat- 
form which  leads  into  the  hotel. 

On  the  arrival  of  the  train,  a  torchlight  burning  on  an  elevat-ed  plal- 
form  affords  ample  light  to  guide  tlie  ste])s  of  passengers  to  the  covered 
plntform  where  two  or  three  lamps  light  up  the  way  to  the  interior  of 
the  building. 

Aftef  supper,  and  on  returning  to  tlieir  train,  plaintiff  and  her  com- 
panions discovered  that  the  torchlight  liad  ceased  to  bum,  and  that 
there  was  no  other  light  or  signals  to  guide  thelt  steps  securely  throug}i 
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the  large  platform  in  front  of  the  hotel  to  their  train,  and  that  there 
was  no  officer  or  employee  of  the  Company  charged  with  the  duty  of 
pointing  out  to  passengers  the  way  from  such  platform  to  their  train. 
Their  train,  which  they  had  left  on  the  main  track,  had  been  removed 
therefrom  and  placed  on  the  side  track  lying  next  to  the  hotel,  and 
another  train,  since  arrived,  was  then  occupying  the  position  on  tlie 
main  track,  where  they  had  left  their  train  on  alighting  for  supper . 
They  had  received  no  information,  officially  or  otherwise,  of  those 
changes,  operated  while  they  were  in  the  supper  room. 

Finding  a  train  on  the  side  track,  and  believing  that  to  be  a  new 
train,  which  was  standing  between  them  and  their  train,  they  concluded 
to  go  around  said  former  train,  so  as  to  reach  theirs,  and  to  do  so  they 
followed  the  platform  fronting  the  hotel,  and  on  which  there  was  no 
light,  and  not  noticing  the  termination  on  said  platform  on  two  steps 
of  stairs  leading  to  the  main  ground,  plaintiff,  who  walked  in  the  lead 
of  her  compan^fns,  fell  to  the  ground,  dislocating  her  ankle  and  frac- 
turing her  leg  in  two  places,  from  which  she  suffered  great  pain,  was 
confined  to  her  room  for  four  months,  was  compelled  to  walk  on 
crutches  for  eight  months,  and  from  which  injuries  she  has  not  yet 
recovered  the  free  use  of  her  limb. 

Defending  under  a  general  denial,  the  corporation  urges  its  want  of 
responsibility,  on  the  grounds : 

1.  That  the  hotel  and  platform  are  not  the  property  of  the  Company, 
but  of  another  person,  for  whom  defendant  is  in  no  manner  responsible. 

2.  That  the  accident  occurred  through  plaintiff's  own  fault,  who 
should  not  have  attempted  to  walk  around  the  train  on  the  side  track, 
which  was  her  train,  the  approach  of  which,  from  the  eating  station, 
was  made  easy  and  safe  by  lights  burning  in  the  covered  platform  and 
in  a  lunch  stand  situated  at  the  rear  end  of  said  gangway  ;  and  who 
should  have  made  inquiries  concerning  her  train. 

These  propositions  involve  the  discussion  of  the  degree  of  care, 
attention  and  protection  which  railroad  companies,  as  common  carriers, 
owe  to  their  passengers. 

In  conveying  passengers  through  long  journeys,  such  as  from  Chicago 
to  New  Orleans,  at  great  speed  and  with  rapidity,  a  common  canier  is 
required  by  humanity,  as  well  tis  bylaw,  to  provide  its  passengers  witli 
easy  modes  and  to  allow  them  reasonable  time  for  the  purpose  of 
sustaining  life,  by  means  of  food  and  necessary  refreshments.  Hence 
it  is,  that  on  all  such  roads,  arrangements  are  made  to  enable  passen- 
gers to  obtain  at  least  two  meals  a  day,  and  that  announcement  is  made 
in  every  passenger  train  by  employees  of  the  road  of  the  approach  of'a 
train  to  a  station  where,  under  arrangements  with  the  company,  mesUn 
are  prepared  for  the  convenience  of  its  passengers. 
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It  is  well  established  in  jurisprudence  that  railway  companies  are 
under  the  legal  obligation  to  furnish  safe  and  proper  means  of  ingress 
and  egress  to  and  from  trains,  platforms,  station  approaches,  etc.,  and 
it  is  well  settled  that  any  person  injured,  without  fault  on  his  part,  by 
any  derelicti(m  of  its  duty  in  the  premises  by  a  railway  company,  can 
recover  damages  against  the  corporation  for  injivrieb  thus  received. 
Cooley  on  Torts,  pp.  605,  606,  642  ;  Addison  on  Torte,  Sec.  245 ;  Shear-  f 
man  &  Redtield,  p.  327,  Sec.  275. 

This  jninciple  has  been  applied  in  a  case  whei-e  a  passenger,  an  old 
lady,  was  put  out  at  her  destination,  at  a  station  where  there  was  no 
light  to  guide  her  steps,  and  no  emplo^-ee  of  the  company  to  show  her 
the  way  out  of  the  station  grounds,  and  was  injured  in  trying  to  go 
from  the  station  to  a  friend's  house,  by  falling  from  the  platform.  38 
Wisconsin,  528,  Patten  v$.  Chicago  &  Northwestern  R.  R.  Co.^ 

Under  the  same  nile,  a  railway  company  was  held  responsible  for 
injuries  received  by  a  passenger  in  walking  from  one  of  its  trains  to  a 
transfer  boat,  by  falling  on  a  wharf  on  which  there  was  not  sufficient 
light.    48  Vermont,  101,  Reard  vs.  Conn.  &  Pass.  Rivers  R.  R.  Co., 

In  the  enforcement  of  the  same  rule,  a  railwaj'  company  was  mulcted 
in  damages  in  a  case  where  a  lady  passenger,  alighting  from  her 
tniin  at  her  destination,  and  finding  no  safe  and  convenient  platform 
leading  to  the  highway,  atteni]>ted  to  walk  across  three  of  the  railroad 
tracks,  and  falling  in  a  "  cattle-guard"  filled  with  snow,  was  run  over 
and  killed  by  another  train  of  the  same  company.  Hun,  N.  Y.  Reports, 
vol.  13,  589 ;  See  also,  56  Maine,  244  ;  16  Howaitl,  469. 

The  obligation  of  furnishing,  by  railway  companies,  safe  and  easy 
ingress  and  egress  to  and  from  their  platforms,  has  been  extended  so 
as  to  embrace  cases  of  persons  who  were  not  passengers  on  their  roads, 
but  who  came  on  business  to  their  stations,  and  were  injured  by  means 
of  insufficient  or  defective  platforms,  such  as  a  hackman  who  had 
transported  passengers  to  a  railroad  depot.  50  Maine,  183:  See  also, 
Jamison  vs.  San  Jose  R.  R.  Co.,  California,  11  Reporter  5  Law  vs.  Grand 
Trunk  R.  R.  Co.,  Maine,  12  Reporter,  p.  397. 

Fnlly  endorsing,  and  concurring  witli  this  jurisprudence,  we  hold 
that  the  defendant  Company  is  legally  bound  to  furnish  to  its  passen- 
gers an  ea^y  and  wife  mode  of  going  to  and  from  its  trains,  and  snch 
eating  stations  as  it  may  have  providwl  for  the  wants  and  convenience 
of  its  passengers,  and  that  for  the  ])urpose  of  enforcing  this  obligation, 
it  is  immaterial  whether  the  eating  station  is  owned  and  kept  by  the 
Company  or  by  another  person,  with  an  understanding  with  the  (*oni- 
pauy  as  to  the  time  of  preparing  and  furnishing  the  meals. 

In  our  opinion,  this  obligsition  imposes  upon  the  railway  rompany 
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the  duty  of  having  ample  and  Bufficient  liglitB,  for  meals  furnished  at 
uight,  to  safely  guide  their  passengers  to  and  from  the  hotel  or  eating 
station,  and  in  case  trains  are  removed  from  one  ■  track  to  another 
during  the  meal,  to  inform,  by  employees,  the  passengers  on  their 
egress  from  the  eating  or  dining  room,  of  the  exact  location  of  their 
i-espective  trains. 

We  have  given  due  and  respectful  consideration  to  the  testimony  of 
defendant's  witnesses,  who  state  that  the  platform  was  sufficiently 
lighted  for  all  purposes  needed  by  the  passengers.  These  witnesses 
are  the  train  conductor,  two  or  three  other  niilroad  employees,  the 
jnoprietor  of  the  hotel,  his  lessee,  who  keeps  it,  and  the  local  post- 
niiiHter,  who  are  all  familiar  with  the  place,  are  there  at  the  arrival  of 
every  train,  which  they  all  designate  by  their  numbers,  are  familiar 
with  the  rules  of  the  Company,  and  know  that  daring  the  supper  meal 
the  south-bound  train  is  moved  to  the  side  track  from  the  main  track, 
which  is  then  occupied  by  the  north-bound  train.  It  stands  to  reason 
that  the  light  which  will  be  sufficient  to  enable  such  persons  to  move 
about  in  perfect  safety,  will  not  be  sufficient  to  safely  guide  a  stranger, 
tisx^ecially  a  woman  who  comes  from  a  distant  land,  is  aroused  in  her 
edeeping  car  by  the  sudden  and  shrill  announcement  b^'  a  brakeman  of 
'*  twenty  minutes  for  supper,"  and  alights  from  her  car  in  the  brilliant 
torchlight,  is  shown  to  the  hotel  by  numerous  and  zealous  runners  ot 
servants,  in  great  eagerness  to  secure  her  patronage,  and  who  lose  sight 
of  her  after  receiving  her  money,  and  now  that  the  torch  is  out,  she  is 
left  alone,  uuaided  and  unprotected,  to  grope  her  way  in  darkness  to 
her  train,  which  is  not  now  where  she  left  it  a  few^  minutes  before. 
Hence,  it  is  but  fair,  reasonable  and  just,  to  hold  the  railway  company 
rttrictly  responsible  for  the  injuries  which  she  received  in  her  attempt 
to  iliscover  the  location  of  the  train  ou  which  she  was  a  passenger. 

Tader  tlie  peculiar  circumstances  of  this  case,  in  which  plaintiff  is 
sliown  to  have  suffered  for  months  excruciating  pains,  was  forced  to 
great  expense  in  the  employment  of  surgeons  and  nurses,  and  is  yet  iu 
a  crippled  condition,  we  are  not  preiiared  to  say  that  the  verdict  of  the 
jury  was  excessive. 

The  District  Judge  did  not  err  in  overruling  defendant's  motion  for 
a  new  trial,  urged  on  tlie  ground  of  newly  discovered  evidence,  as  it 
ai>peared  that  the  witness  on  whose  testimony  it  was  base^l,  could  only 
corroborate  defendant's  other  witnesses. 

The  judgment  of  the  lower  court  is,  therefore,  affirmed  with  costs. 

Kehearing  refused. 

Fjevy,  J.,  absent. 
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No.  8616. 

State   ex  rel.    Berthoud,  Treasurer,  vs.  Judge  of  Twekty- 
sixTH  Judicial  District  Court,  Parish  of  Jefferson,  et  al. 

^^^  Where  it  appears  from  the  record  that  the  lower  oonrt  had  jarisdictibn,  raHone  nufterim  et 

41    901  pertona,  of  a  caiiae,  and  the  proceeding  were  regalar,  a  writ  of  prohibition  will  not  laaar 

S4    782  from  the  Sapreroe  Coart  on  an  application  based  on  the  ground  that  the  lower  ooiui  bad 

47  1823  osorped  jurisdiction  and  authority,  by  rendering  a  Judgment  against  the  law  gorerming 

4»  **^^  ^  PPLICATION  for  writs  of  Certiorari  and  Prohibition.      Michad 

J\.    Hahn,  J.,  Respondent. 


J.  i>.  Coleman,  8.  8.  Carlisle,  for  Relator : 

A  State  statute,  having  reference  to  a  political  divisioB  of  the  State,  and  regnlaUng  the 
management  thereof^  while  in  full  force  and  effect,  cannot  be  disregarded  nor  eraded  by 
the  courts  of  the  State.  State  ex  rel.  Femandes  vs.  Houston,  Judge,  etc.,  decided  Jlay 
6tb,  1882,  not  reported.  The  act  of  a  Judge  a  quo  ignoring  such  a  st.ttnte  or  vii>lating  the 
provision  thereof,  is  a  usurpation  of  authority  and  transgression  of  Jurisdiction.  lb.  C. 
C.  Articles  9-13. 

Such  a  usurpation  of  authority  and  transgression  of  Jurisdiction,  in  unappealable  cases,  m 
sultJect  to  the  supervisory  control  of  the  Supreme  Court  under  Article  90  of  the  Constita* 
iion,  on  application  for  writs  of  prohibition  and  certiorari.  State  ex  rel.  Weber  vs.  S. 
K.  Skinner,  Judge,  3S  An.  p.  1042. 

Acts  89  and  138  of  1856,  are  in  fall  force  and  effect.  Being  particular  statutes,  they  are 
unaffected  by  subsequent  general  statutes,  having  no  specific  proviHions  as  to  the  dnal 
character  of  the  Parish  of  Jefferson.  10  M.  17S ;  13  An.  498.  903 ;  4  R.  R.  71 ;  SO  An.  140; 
24  An.  156. 

Jo8.  H.  Speariiig,  A.  E.  BUUngs,  for  Defournean,  Respondent : 

1.  The  supervisory  J  nri8dictl<«  of  the  Supreme  Court  will  not  be  exercised  to  review  the 
correctness,  in  point  of  substance,  of  a  Judgment  in  an  unappealable  case,  where  tlir 
proceedings  have  been  regular,  the  forms  of  law  observed,  and  the  court  a  qua  had  juris* 
diction  ratione  et  personat.  33  An.  319,  558,  1893 ;  33  An.  16,  256,  379, 1902,  1356;  34  An. 
No  8604. 

S.  Act  39  of  1856  is  repealed  by  Sections  3138,  3139  and  3890  of  the  Revised  Statutes  «f 
Louisiaaa  of  1870. 


The  opinion  of  the  Court  was  delivered  by 

Poch:^,  J.  This  is  an  application  for  writs  of  certiorari  and  prohibi- 
tion, with  the  object  of  preventing  the  execution  of  a  judgment  under 
which  a  writ  of  mandamus  was  issued  against  Relator,  to  compel  him 
to  pay  the  sum  of  one  hundred  and  ninety-nine  dollars  and  seventy- 
five  cents  to  the  holder  of  certain  jury  warranti»  amounting  to  thst 
sum.    ' 

Relator  charges  that  under  the  Statutes  of  1856  and  of  1858,  dividing; 
the  Parish  of  Jefferson  into  two  distinct  corporations  to  be  known  u 
the  Right  and  Left  Banks,  and  providing  for  the  mode  of  payment  by 
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proportions  of  parish  obligations,  by  said  corporations,  the  Right  Bank 
of  the  Parish  of  Jefferson  could  be  held  liable  for  only  74i  per  cent,  of 
the  warrants,  Which  it  was  condemned  to  pay  in  full  by  the  judgment 
complained  of,  and  that  by  disregarding  the  plain,  positive  and  unam- 
biguous terms  of  these  statutes,  the  District  Judge  has  usurped  juris- 
diction  and  authority  not  conferred  to  him  by  law. 

The  District  Judge,  in  Iiis  answer,  justifies  by  urging  in  substance 
that  he  had  jurisdiction  over  the  matter  in  controversy,  raUone  materim 
etpfr8on<F,  and  that  the  case  being  unappealable,  his  judgment  cannot  be 
reviewed  by  us,  as  the  real  complaint  of  Relator  is  that  the  judgment 
was  erroneouslv  rendered  both  on  the  law  and  the  facts. 

It  is  now  too  well  settled  to  admit  of  any  possible  discussion,  that  in 
au  application  for  a  prohibition,  even  under  our  supervisory  jurisdic- 
tion, our  investigation  must  be  strictly  confined  to  the  question  of 
jurisdiction  rel  nan  of  the  lower  court. 

In  the  present  case  it  is  not  contended  here,  nor  was  it  even  intimated 
below,  that  the  cognizance  of  the  cause  did  not  belong  to  the  lower 
court,  but  to  another,  or  that  said  court  was  not  competent  to  decide  it. 

It  is  conceded  that  if  the  mandamus  obtained  by  the  holder  of  the 
warrants  had  condemned  the  Right  Bank  of  Jefferson  to  pay  74i  per 
cent,  of  the  amount  of  said  warrants,  instead  of  holding  it  liable  for  the 
full  amount,  the  present  Relator  would  have  had  no  cause  of  complaint, 
and  the  judgment  ttius  rendered  would  have  been  legal,  final  and 
binding. 

Therefore,  the  complaint  is  not  that  the  lower  court  had  no  jurisdic- 
tion, iK)wer  or  authority  to  try  the  cause,  and  to  grant  a  mandamus  in 
the  premises  ;  but  that  the  mandamus  was  rendered  for  a  rate  in  excess 
of  the  limits  prescribed  by  law. 

Thus,  it  appears  clear  to  us,  that  the  Judge  has  not  usurped' jurisdic- 
tion or  authority  in  the  cause,  not  conferred  to  him  by  law,  but  that  at 
most  he  has  rendered  a  judgment  contrary  to  the  law  and  the  evidence 
in  the  case,  and  hence  such  a  judgment  could  only  be  reviewed  and 
reversed  on  appeal. 

It  may  wry  well  be  that  this  judgment  is  in  flagrant  violation  of 
law,  will  work  irreparable  injury  and  visit  a  great  hardship  on  tb« 
corporation  affected  by  it,  but  under  our  well-defined  jurisdiction  we 
are  powerl«*s.s  to  relieve  the  Relator,  and  have  no  more  authority  to 
revise  that  Judgment  than  any  other  judgment  in  an  unappealable  case, 
falling,  as  this  case  undoubtedly  does,  within  the  jurisdiction  of  the 
court  which  rendered  the  judgment. 

In  the  case  of  the  State  ex  rel,  Temandez  vs.  Judge,  recently  decided 
by  us,   the  lower  court  was  denied   jurisdiction,  and  was  without 
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anthority  in  law  to  act  or  adjudicate  at  all  in  tbe  matter  InYolved,  and 
it  follows  that  that  decision  is  no  authority  in  this  case,  where  the 
statutes  charged  to  have  been  disregarded  by  the  lower  court,  are  not 
statutes  of  jurisdiction,  but  luere-remedial  statutes,  and  in  which  the 
jurisdiction  of  the  court  i*ation€  matermetpersonotj  is  not  even  questione<l 
or  doubted  by  the  Relator  himself. 

It  is,  therefore,  ordered,  that  the  alternative  writs  herein  issued  l>e 
recalled  and  rescinded ;  and  that  the  writ  of  prohibition  prayed  for  lie 
denied,  at  Relator's  costs.  ' 

Levy,  J.,  absent. 


No.  7267. 
Mrs.  a.  Sinnot  vs.  A.  Rochereai;  Co. 

Where  a  party  applies  for  an  injunction,  accompan^-ing  his  applica- 
tion with  the  required  bond,  or  presenting  one  of  the  exceptional  caneM 
wherein  a  bond  is  dispensed  with,  the  judge  should,  without  further 
requirement,  grant  or  refuse  the  iigunction.  Tliere  is  no  autliority  for 
the  issuance  of  a  rule  and  taking  testimony,  touching  the  merits  of  the 
application. 

When,  however,  such  a  rule  was  issued,  and  upon  its  trial  was  din- 
charged,  and  the  case  was  put  at  issue  by  an  action  and  proceeded  i^^gu- 
larly  to  the  trial,  and  the  demand  of  plaintiff,  on  which  she  based  her 
application  for  an  injunction,  was  rejected  on  devolutive  appeal  taken 
from  such  €nal  judgment,  this  Court,  if  it  finds  that  this  judgment  on 
the  merits  was  correctly  rendered,  will  not  remand  the  case,  and  grant 
the  preliminary  injunction,  with  the  certainty  that,  after  being  allowed, 
it  must  be  dissolved,  and  particularly  where  it  is  shown  that  the  pro- 
perty, the  sale  of  which  was  sought  to  be  enjoined,  had  been  sold  under 
the  execution,  and  was  thus  beyond  the  reach  of  the  remedial  pi-oc^eflu. 
Judgment  affinned. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
Bightar,  J. 


Plaintiff,  in  propria  persona.  Appellant. 

C,  E,  Schmidt,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by  Todd,  J, 
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No.  7609. 

Jesse  K.  Bell  vs.  Chicago,  St.  Louis  &  New  Orleans  Railroad 

Company. 

This  is  an  hsrpothecary  action  to  enforoe  the  payment  of  liqoidated  debts,  alleged  to  be  secured 
by  a  Judicial  mortf^age. 

When  a  railroad  eorpoiation  is  aathorixed  to  mortgage,  for  stated  purposes,  its  road,  eompleUd 
or  not,  a  mortgage  given  to  secure  bonds  issued  for  those  ol^eots  and  recorded,  will  attach 
to  property  snbsequectly  acquired,  as  effectually  as  if  it  had  been  described  specifically 
in  the  act ;  it  bfing  entitled  to  the  same  effect  as  if  it  were  a  legal  or  Judicial  mortgage, 
when  duly  recorded. 

The  prohibitions  against  mortgagiog  future  property,  found  in  the  Civil  Code,  relate  to  ordinary 
transactions  between  individuals,  and  do  not  apply  to  railroad  corporations,  which  are  by 
their  ch  irters,  and  by  general  legislation  concerning  such  companies,  authorized  to  mort> 
gage,  for  construction  and  repair  purposes,  their  road,  completed  or  not,  therefore;  their 
actual  and  future  property. 

In  case  of  failure  to  pay,  the  United  States  Circuit  Court  in  equity  has  Jurisdiction  at  the 
instance  of  creditors,  and  the  property  is  io  ettstodia  legi$  from  the  time  of  the  taking  of 
possession  by  a  receiver.  At  ihe  date  of  registry  of  plaintiff'sjudgments,  the  real  estate 
of  the  railroad  was  in  the  custody  of  the  Circuit  Court,  a  receiver  having  been  appointed. 

Such  a  proceeding  is  likened  to  one  in  rem,  bindiog  on  all  who  are  or  could  have  been  made 
parties  thereto. 

Judgments  recorded  after  such  mortgage  has  been  given  and  recorded,  and  after  such  Juris- 
diction has  vested,  do  not  give  rise  to  a  judicial  mortgage. 

The  property,  acquired  subsequently  to  the  mortgage,  and  sold  under  the  order  of  the  court, 
(the  price  having  been  paid  and  distributed  under  its  authority,  and  the  proceeds  being 
insufficient  to  pay  the  mortgage  debt)  passes  free  fn>m  all  incumbrance  apparently 
resulting  from  the  registry  of  the  Judgments,  and  the  plaintiff  in  the  hypothecary  action 
must  lUL 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Houstan,  J. 
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Tho8.  Huntouy  T,  J.  Semmes  &  Payne,  for  Plaintiff  and  Appellant : 

An  assignee  without  consideration  for  the  assignment,  entitled  to  sue.    10  Martin,  117 ;  S 

N.  S.  39tf ;  5  Rob.  395 ;  4  An.  350 ;  2L  An.  732. 

A  Judicial  mortgage  msy  be  enforced  by  seizure  and  sale,  or  hypothecary  action.    4  La. 

239  ;  13  La.  996  ;  8  An.  460 ;  15  Au.  564. 

The  deed  of  trust  under  which  defendants  resist  plaintiff's  claim  is  invalid,  as  a  Louisiana 

conveyance  or  security  for  debt.    3  An.  380 ;  7  An.  413;  Thibodanx  vs.  Anderson,  recently 

decided ;  and  because  it  contravenes  Art.  3303,  C.  C,  and  Art.  15-23,  C.  C. 

The  deed  is  invalid,  to  cover  the  property  sought  to  be  subjected  to  plaintiff's  Judicial 

mortgage,  because  the  property  embraced  in  the  deed,  as  is  alleged,  is  not  described.    C. 

C  3306 ;  5  An.  133 ;  and  because  a  portion  of  this  property  was  acquired  by  defendants 

after  the  date  of  the  deed.    C.  C.  3308 ;  3  Rob  513 ;  4  Bob.  331. 

The  property  mentioned  in  this  petition  was  not  embraced  in  the  decree  of  the  Federal 

Court.    Besides,  that  decree  cannot  aff«'Ct  plaintiff,  who  was  not  a  party.    Dupassenr  vs. 

Bochereau,  31  Wallace  134. 

Jno.  A.  Oamphell,  L,  E.  Simonds,  for  Defendant  and  Appellee : 

The  statutes  of  Louisiana  authorized  a  mortgage  such  as  that  of  May,  1873. 

The  depots,  offices,  machinery,  shops,  water  stations,  etc.,  form  part  of  the  organism  of  a 

"  raUroad." 
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3.  The  statute  enainerat<es  aach  property  aa  tlie  above. 

4.  As  to  the  mortgaji^lng  fhtare  property,  there  is  a  special  legislalion  in  regard  to  railrosda. 

5.  The  title  acquired  by  the  purchasers  at  the  sale  by  the  17.  S.  Coort,  is  not  affected  by  legal 
mortgages  recorded  after  the  suit  in  chancery  wm  brought  and  the  property  sequestered. 

6.  It  was  not  required  of  plaintiff  in  the  chancery  suit  to  bring  in  creditors  claiming  a  lien 
acquired  subsequently  to  the  institution  of  the  suit  and  the  taking  possession  of  Uie 
property. 

7.  The  rule  is  that  where  real  ^t*ite  is  taken  into  possession  by  the  appointment  of  a  receiver 
or  by  sequestration,  the  title  is  hound  from  the  filing  of  the  InlL 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  hypothecary  action  to  enforce  the 
payment  of  liquidatred  dehts,  amounting  in  capital  to  some  $75,000, 
alleged  to  be  secured  by  a  judicial  mortgage.  Tlie  defense  is,  that 
long  prior  to  the  registry  of  the  judgments  which  plaintiff  claims  to 
own,  the  real  estate  described  in  the  petition  had  been  mortgaged  to 
•  secure  the  payment  of  a  large  amount  of  bonds,  ($8,000,000)  and  that, 

for  some  time  previous  to  the  same  registry,  the  property  had  been  in 
eustodia  legis,  under  proceedings  in  rem,  within  the  possession  and 
control  of  a  court  of  competent  jurisdiction,  which  abjudicated  said 
land  to  be  subject  to  the  mortgage,  ordered  its  sale  and  distributed  the 
proceeds,  and  that  the  judgment  creditors  are  concluded  thereby. 

From  a  judgment  in  favor  of  the  defendants,  the  plaintiff  appealed. 

We  deem  it  unnecessary  to  consider  the  issue  raised  touching  the 
sufficiency  of  the  evidence  offered  to  prove  the  title  of  the  plaintiff  to 
the  several  judgments  of  which  he  claims  to  be  the  assignee,  or  touching 
the  validity  of  that  title.  Conceding  that  the  authentication  charged 
against  is  by  the  proper  authority,  and  that  the  plaintiff  is  not  merely 
a  stakeholder,  but  the  real  creditor,  we  will  proceed  to  examine  the 
merits  of  the  case  on  that  hypothesis. 

The  evidence  shows  that  the  judgments  which  the  plaintiff  claims  to 
own  were  rendered  against  the  New  Orleans,  St.  Louis  &  Chicago 
Railroad  Company,  and  were  registered  in  the  mortgage  office,  two  on 
May  1st,  1876,  and  one  on  March  lOth,  J877;  that  on  May  1st,  1872,  the 
New  Orleans,  Jackson  &  Great  Northern  Railroad  Company,  had  con- 
sented a  "  mortgage'''*  on  all  its  property,  acquired  and  to  he  acquiredy  to 
\  secure  the  payment  of  bonds  for  the  sum  of  eight  millions  of  dollars, 

half  of  which  were  cancelled,  issued  to  withdraw  two  previous  classes  of 
bonds  uttered  for  construction  purposes,  and  also  to  provide  means  for 
repairing,  improving  and  operating  the  road  and  running  it  to  the  Ohio 
river;  that  tlie  act  was  afterwards  duly  recorded  on  the  25th  of  June, 
1872,  regarding  property  in  Louisiana;  that  in  1874  the  parcels 
described  in  the  petition  were  still  owned  by  the  New  Orleans,  Jacksou 
&  Great  Northern  Railroad  Company,  which  then  consolidated  with 
the  Mississippi  Central  Railroad  Company;  that  the  new  organizntion 
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then  assumed  the  name  of  the  New  Orleans,  St.  Louis  &  Chicago  Rail- 
road Company,  which  succeeded  the  two  Companies,  acquiring  all 
their  righta  and  incurring  all  their  obligations ;  that  the  parcels  involved 
in  tliis  controversy  had  been  acquired  after  the  mortgage  had  been 
consented  and  before  the  registry  of  the  plaintiff's  judgments ;  that 
one  of  them  is  the  place  in  which  the  business  of  the  corporation  has 
been  conducted  since  the  year  1874,  and  that  the  other  is  a  depot  near 
the  Mississippi  river,  both  indispensable  ad^juncts. 

In  consequence  of  the  non-payment  of  int«re^t  on  the  obligations 
issued  under  the  act  of  mortgage,  which  was  also  a  deed  of  trust,  proceed- 
ings in  equity  were  instituted  on  March  1st,  1876,  before  the  U.  S.  Circuit 
Court  in  this  City,  for  the  ultimate  purpose  of  having  the  property  sold 
and  its  proceeds  distributed.  The  Court  appointed  a  receiver,  who 
took  possession  of  all  the  assets  of  the  Company  which  were  inven- 
toried, and  among  which  were  included  the  parcels  described  in  the 
petition. 

The  receiver  continued  in  possession  until  after  the  sale,  in  March, 
1877,  which  was  for  one  million  of  dollars,  which  were  paid  and  distrib- 
uted. The  deed  comprising  the  real  estate  in  question  was  approved 
by  the  court.  Possession  was  delivered  under  the  court's  order,  and 
has  been  since  then  enjoyed  by  the  Chicago,  St.  Louis  &  New  Orleans 
Railroad  Company,  foi*med  in  that  year. 

In  February,  1877,  relying  upon  two  of  the  judgments  claimed  by  the 
plaintiff,  the  parties  in  whose  name  they  then  stood,  intervened,  averred 
the  judgments,  their  registry,  a  judicial  mortgage  on  all  the  real  estate 
of  the  Company,  the  nullity  of  the  mortgage  of  1872,  and  concluded  by 
a  prayer  to  be  paid  by  preference  out  of  the  proceeds  of  the  real 
estate,  then  being  advertised  for  sale.  The  facts  do  not  seem  to  be 
controverted. 

It  is  apparent  that  at  the  dat«  of  the  registry  of  plaintiff 's  judgments, 
the  pieces  of  real  estate  were,  as  a  matter  of  fact,  in  the  possession  and 
custody  of  a  coui-t  of  justice,  which  would  undoubtedly  have  had  juris- 
diction had  the  property  been  covered  by  the  mortgage.  The  act  by 
which  the  mortgage  was  consented  is  in  accord  with  the  laws  of  Lou- 
isiana, and  is  also  a  deed  of  trust,  or  common  law  mortgage.  This  was 
necessary,  as  the  mortgage  was  to  affect  property  in  Louisiana  and 
other  States,  in  which  the  form  to  encumber  real  estate  is  different  fi'om 
that  in  which  it  can  be  done  in  this  State.  The  Railroad  Company,  by 
that  act,  mortgaged  and  covey ed  the  road,  its  lands,  franchises,  right 
of  way,  rolling  stock,  real  and  personal  property,  owned  and  to  be 
thereafter  acquired,  without  any  exception  or  reservation. 

The  contention  in  this  case  reduces  itself  to  the  inquiry :  whether 
plaintiff's  claim  is  well  founded,  and  whether  the  defendants  have  a 
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superior  title  ;  in  other  words,  simply,  whether  or  not  the  real  estate 
described  in  the  petition,  and  on  which  a  judicial  mortgage  is  claimed 
and  sought  to  be  enforced,  was  or  not  covered  by  the  mortgage 
executed  in  1872,  the  moment  that  it  was  acquired  by  the  Company. 

If  it  was,  then  the  Circuit  Court  had  jurisdiction  ;  if  it  was  not,  then 
the  proceeding  for  the  sale  was  a  nullity  as  to  those  who  were  not 
made  or  who  did  not  make  themselves  parties  theret-o. 

For  the  investigation  of  the  issue  presented,  we  propose  to  inquire: 

1.  Whether  the  property  was  aifected  with  the  mortgage. 

2.  Whether  the  U.  S.  Circuit  Court  had  jurisdiction. 

I. 

It  was  well  said  in  Brine  vs.  Ins.  Co.,  6  Otto,  27,  by  the  U.  S.  Supreme 
Court,  that  ^*  it  is  a  principle  too  firmly  settled  to  admit  of  dispute  at 
this  day,  that  to  the  law  of  the  State,  in  which  the  land  is  situated,  we 
must  look  for  the  rules  which  govern  its  descent,  alienation  and  trans- 
fer, and  for  the  effect  and  construction  of  conveyances."  It  may  be 
added,  that  to  those  laws  also,  we  are  to  look  for  the  mode  of  encum- 
bering real  estate  so  as  to  bind  not  only  the  obligors,  but  also  third 
parties. 

In  this  State,  mortgage  is  a  real  right  granted  to  a  creditor  over  the 
property  of  his  debtor  for  the  security  of  his  debt,  giving  him  tbe 
power  of  having  it  seized  and  sold,  in  default  of  payment.  As  a 
rule,  it  bears  upon  real  estate  and  its  accessories,  and  cannot  be 
consented  on  future  property.    R.  C.  C.  3278,  3281,  3282,  3308. 

There  exists  a  special  stipulation  that  the  property  of  persons  not 
8iii  juris,  including  corporations,  cannot  be  mortgaged  by  contract,  in 
any  other  form  and  manner  than  that  directed  by  law.    R.  C.  C.  3202. 

The  contract  from  which  the  mortgage  results,  must  be  evidenced 
in  writing,  and  must  be  recorded.    R.  C.  C.  3305,  3342. 

It  is  not  upon  principle  that  future  property  cannot  be  mortgaged. 
The  civil  law,  from  its  earliest  days,  distinctly  recognized  that  it  eoald 
be  encumbered  and  given  in  pledge. 

Conrentio  generalis pignore  dandohonorum  velpoatea  quwsitorum  recfpia 
est  Papinian  de  Pign.  et  Hyp.  Pand.  pars  4, 1.  20,  tit.  1,  Cod.  L.  8, 
t.  18;  Impp.,  Sever,  et  Ant.  A.  A.  Lucio.  Didier  Pailh6,  Droit  Rouiaiu, 
634,  No.  633 ;  Domat,  vi,  part  1,1.  3,  t.  i. 

While,  by  Art.  2129,  the  Napoleon  Code  declares  that  future  proiierty 
shall  not  be  mortgaged,  yet  by  Art.  2130,  it  bends  the  rule  by  expressly 
permitting  it  to  be  done,  when  the  property  of  the  debtor  is  insufficient 
and  where  the  fact  is  stated  and  a  formal  consent  is  given  to  mortg^ 
les  hiens  pr^sens  et  d  renir.  Troplong,  Priv.  and  Hyp.  2, 537 ;  Duranton 
19,  377 ;  Merlin  Rep.  Hyp.  sec  2,  i  3,  Art.  6  ;  DallozHyp.  ch.  2,  sec.  4, 
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Art.  3,  No8.  8  and  9;  Favard,  sec.  2,  $  3,  n.  10,  and  10  W«.;  RoUand  de 
Villargues,  278. 

Such  was  the  law  in  this  country,  not  only  under  the  Spanish  domin- 
ion, but  also  since  the  admission  of  the  State  in  the  Union.  Partidaa 
5,  1. 13, 1.  15  ;  Curia,  361,  4. 

The  Code  of  1808,  Art.  28,  p.  456,  was  to  the  eflfect  that  a  conven- 
tional mortgage  would  extend  to  all  the  debtor's  estate,  either  present 
<ir  to  come,  unless  with  respect  to  the  latter  some  contrary  disposition 
existed.     1  N.  S.  550. 

It  was  modified  by  the  adoption  in  the  Code  of  J  825  of  Articles  3273 
and  3276,  which  are  now  Articles  3306,  3303  and  3309  of  the  Revised 
Code  of  1870.  The  new  legislation  provides,  that  to  render  a  conven- 
tional mortgage  valid,  it  is  necessary  that  the  act  establishing  it 
8liall  state  precisely  the  nature  and  situation  of  each  of  the  immovables 
<>u  which  the  mortgage  is  granted,  and  that  the  exact  sum  for  which  it 
is  given  shall  be  declared  in  the  act.  The  expressed  consequence  is, 
that  no  future  property*  can  be  the  sul)ject  of  a  conventional  mortgage. 

The  Code  of  1825  and  the  revised  one  nevertheless  provide,  that 
buildings  and  improvements  subsequently  put  upon  the  land  mort- 
gaged shall  be  affected,  and  that  if  a  person  contracting  an  obligation 
grants  a  mortgage  on  property  which  he  does  not  then  own,  the  mort- 
gage will  be  valid,  if  the  debtor  should  ever  after  acquire  the  ownership 
of  the  property  by  whatever  right.    R.  C.  C.  3304. 

The  restriction  of  prohibition  touching  the  mortgaging  of  future 
l)roperty,  applies  only  to  individuals  in  their  ordinary  transactions. 
It  has  no  reference  to  judicial  persons  whose  rights  in  that  respect  are 
regulated  differently  for  the  good  and  valid  reasons  that  they  are  under 
the  protection  of  administrators,  who  can  act  only  advisedly  and  in  the 
form  and  manner  prescribed  by  law,  and  who  are  not  likely  to  be  unduly 
influenced  by  external  pressure. 

Legal  and  judicial  mortgages  affect  both  the  property  owned  by  the 
debtor  at  the  time  of  registry,  and  that  which  is  subsequently  acquired. 
Such  mortgages  are  created  witliout  any  stipulation,  and  even  against 
the  will  of  the  debtor,  in  favor  of  incapacitated  persons,  or  of  creditors 
judicially  recognized.  The  law  in  its  humanity  has  made  an  exception 
in  favor  of  the  debtor  who  consents  a  conventional  mortgage,  in  order 
to  place  him  beyond  the  rapacity  of  an  exacting  or  merciless  creditor, 
who  otherwise  would  paralyze  and  deaden  him  in  the  blossom  of  life 
and  prosperity. 

**  Les  motifs  qui  ont  d<§terniine  les  redacteurs  du  Code  k  proscrire 
Thypoth^que  g^n^rale  sur  les  biens  presents  et  k  venir,  et  k  n'admettre 
que  I'hypotheque  speciale  sur  les  biens  presents  design^s  par  leur 
nature  et  leur  situation,  sont  le  desir:   1,  d'empecher  le  d6biteur 
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d'engager  toute  sa  fortune  poar  lee  besoins  d'un  iDstant ;  2,  d^eviter 
Paccumulation  sur  un  seiil  immeuble;  de  plusieurshypotbeques  dootle 
coDcours  entraine  toc^jours  deB  frais ;  3,  de  favorieer  la  speciality,  la 
publicity  qui  est  dans  Finteret  de  tons."  Rep.  J.  P.  Vol.  8,  p.  367,  N». 
134  ;  Laurent,  XXX,  No.  514. 

But,  whatever  those  flexible  rules  be,  they  are  such  as  have  been 
prescribed  by  the  law  making  power,  which,  in  the  absence  of  consti- 
tutional inhibition,  has  the  right  to  modify  them,  and  give  them  ^acli 
further  elasticity  as,  in  its  wisdom,  it  may  see  fit  and  proper. 

Laws  have  consequently  been  passed  for  the  special  benefit  of  rail- 
road corporations,  on  this  subject  of  niortgiages,  and  are  to  be  fonii«l 
either  in  their  respective  charters,  or  in  general  statutes  referring  t<» 
them. 

The  title  of  the  defendants  originates  in  the  deed  by  which  the  rail- 
road corporation  mortgaged  its  lands,  property,  franchises,  rights  ot 
way,  rolling  stock,  real  and  personal  property,  owned  or  to  he  ihereaflff 
acquired,  without  any  exception  or  reservation,  to  secure  the  payment  of 
the  bonds  already  mentioned,  and  the  interest  thereon,  which  wen* 
designed  to  obtain  the  money  necessary  to  accoaiplish  the  pur])os4* 
heretofore  stated. 

The  authority  to  borrow  money  and  make  such  a  mortgage  for  tlif 
continuation  and  maintenance  of  the  road  in  this  State,  is  conferred  in 
the  charter  granted  and  in  statutes  which  apply  to  railroad  corponi- 
tions.  These  statutes  have  the  physiognomy  of  those  which  have  bet*n 
adopted  in  pari  materia,  in  other  States  of  the  Union,  and  which  form 
part  of  the  law  of  railroad  corporations.  The  operation  and  extent  of 
those  statutes  have  been  uniformly  judicially  determined. 

It  is  notorious  that,  in  the  United  States,  railroads  have  been  con- 
structed for  the  most  part  with  money  borrowed  upon  the  issue  of 
negotiable  bonds,  secured  by  mortgage,  which  are  intended  for  circu- 
lation in  distant  cities  in  this  country  and  abroad.  It  is  patent  that 
there  should  exist,  and  that  there  is,  a  uniformity  in  the  conditions  of 
the  mortgage,  which  is  purposed  to  induce  and  assure  capitalists  who 
are  asked  to  lend  money  for  long  periods  of  time.  The  railroad,  with 
all  its  accessories  and  appurtenances,  is  generally  disposed  of  in  yhibtt. 
for  it  forms  an  entirety,  an  organism  which  should  not  bo  dismembeml 
or  parcelled  out.  The  character  of  the  business  and  time  require 
changes  in  the  condition  of  the  property,  which  necessitate  additions, 
ameliorations  and  removals.  Hence,  mortgages,  in  order  to  afford  h 
real  guarantee,  have  to  be  made  so  as  to  include  all  of  these,  actual 
and  prospective. 

By  its  charter,  granted  in  1853,  the  New  Orleans,  Jackson  &  Gresft 
Northern  Railroad  Company  was  authorized  to  secure  their  loans  by 
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iiioi'tgagiDg  the  property  of  tlie  Company,  in  whole  or  in  part,  as  they 
sliall  deem  expedient. 

In  1854,  1855  and  1856,  the  General  Assembly  passed  acts  regulating 
tlie  power  of  railroad  corporations,  conferring  that  of  securing  the 
jmyment  of  any  obligations  contracted  by  them  for  tlie  construction  of 
the  road  and  for  repairs  upon  it,  by  mortgage,  whether  the  road  had  been 
nnnpleted  or  not  at  the  time  of  making  the  mortgage,  and  that  such 
mortgage  would  bind  the  property,  the  franchises  and  appurtenances 
of  said  railroad,  its  warehouses,  depots,  water  stations,  locomotives, 
and  the  like,  registry"  being  required  at  the  place  of  domicil  only.  Acts 
185.%  No.  148,  p.  114  ,•  1854,  No.  145,  p.  112 ;  1855,  No.  341,  p.  485;  1856, 
No.  194,  p.  205;  Rev.  Stat.  692,  726,  727. 

The  general  legislation  of  those  years,  intended  to  constitute 
jt  unit,  did  amplify  the  charter  of  the  Company.  It  conferred 
ujwn  the  New  Orleans,  Jackson  &  Great  Northern  Railroad  Company, 
Hiid  upon  all  similar  companies  then,  or  thereafter  in  existence, 
identical  powers,  should  they  deem  proper  to  exercise  them.  Those 
innovations  to  our  local  system,  relative  to  conventional  mortgages 
and  to  the  power  granted  by  the  charter  of  1853  to  the  Jackson  Road, 
were  prompted  by  and  derived  from  other  systems  of  legislation,  ne- 
cessitated by  the  urgent  wants  of  like  organizations  in  other  States. 
The  meaning,  object  and  purport  of  that  legislation  can  and  must, 
therefore,  be  ascertained  by  an  inquiry  into  the  jurisprudence  of  the 
other  States  in  which  such  statutes  were  adopted  on  the  subject. 

A  review  of  the  jurisprudence  shows  that  there  has  been  an  uni- 
formity in  the  decisions  of  the  courts  in  that  regard. 

In  the  case  of  Pennock,  23  How.  175,  from  Ohio,  the  Supreme  Court 
of  the  United  States  said : 

*^  Although  the  maxim  is  tnie,  that  a  person  cannot  grant  what  he 
has  not  got.  yet,  in  this  case,  a  grant  can  take  effect  upon  the  property 
when  it  is  brought  into  existence  and  belongs  to  the  grantor,  in  fulfll- 
nient  of  an  express  agreement,  founded  on  a  good  and  valid  consider- 
ation, where  no  rule  of  hiw  is  infringed,  or  rights  of  a  third  party 
prejudiced."  Vide  also,  4  Otto,  332 :  1  Wall.  254;  11  Wall.  459;  5 
Otto,  10;  23  How.  128 ;  25  Barb.  284. 

The  case  of  Dunham  vs.  Railway  Company,  reported  in  1  Wall.  254, 
is  a  decisive  authoritv.  The  statute  under  consideration  was  sub- 
stantially  that  which  appears  in  the  unenlarged  charter  of  the  Com- 
]»any  in  the  instant  case.  It  empowered  the  corporation  to  borrow 
money  for  completing  and  operating  their  railroad,  to  mortgage  their 
corponit*  property  and  franchises.  The  mort.gage,  however,  included 
the  railroad  built  and  to  be  built ^  and  the  right  of  way.  The  Court  de- 
cided that  it  was  clear  law,  that  the  trustee,  for  the  benefit  of  the 
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boDdholders,  took  ''  the  road  built  and  to  be  bwlt,^  together  with  all 
the  other  matters  and  things  enamerated  in  the  mortgage.  ExpresiK 
authority  was  given  to  the  Company  by  the  law  of  the  State,  to 
borrow  sach  sums  of  money  as  they  deemed  necessary  for  completing 
and  operating  their  railroad  and  to  issue  and  dispose  of  their  boD«lA 
for  any  amount  so  borrowed.  What  they  wanted  was  money,  so  as  to 
make  their  road,  and  the  authority  was  in  as  many  words  conferred  to 
mortgage  it  for  the  purpose.  The  Court  cited  the  early  case,  decided 
four  years  previous,  reported  in  23  How.  128,  where  the  rights  of  the 
parties  depended  upon  the  general  rules  of  law.  This  ruling  is  fhlly 
confirmed  in  subsequent  adjudications  by  the  same  tribunal.  5  Otto. 
10 ;  11  WaU.  459.     Vide  also,  2  Story  Eq.  J.,  644. 

There  are  other  decisions  to  the  same  effect,  on  analagons  statutes, 
by  State  courts.  100  N.  S.  372 :  18  Monroe,  431 ;  45  Barb.  284:  34  Vt. 
R.484;  10GTay,56d;  32  N.  H.  484  ;  24  Wis.  551 ;  14  Minn.  297  ;  W 
Penn.  St.  366.  These  abjudications  are  substantially  to  the  effect,  that 
when  the  power  is  given  to  a  railroad  company  to  contract  for  loans 
and  to  mortgage  its  property  to  secure  the  payment  of  the  debt,  it  con- 
ferred that  of  mortgaging  the  franchise,  to  maintain  the  railway  and 
to  take  tolls,  and  all  its  property,  present  and  prospective. 

The  high  authority  of  those  cases  is  such,  that  it  cannot  yield  to 
whatever  may  have  been  determined  in  opposition,  if  so,  by  the  U.  S. 
Circuit  Court  for  the  Western  District  of  Tenessee,  in  1879,  in  the  case 
of  Calhoun,  and  by  the  U.  S.  Circuit  Court  for  Maryland,  in  a  suit  in- 
volving the  sale  of  real  estate  directed  by  a  will,  which  was  annulled, 
because  the  land  sold  had  been  mentioned  neither  in  the  petition,  nor  in 
the  decree. 

Under  its  charter  and  the  statutes  mentioned,  the  Jackson  Railroad 
Company  could  mortgage  its  road,  completed  or  not,  and  all  the  par- 
aphernalia thereof.     A  road  can  be  considered  as  completed  only  when 
all  the  land  required  for  its  purposes,  from  its  inception  to  its  terwunns. 
for  all  its  branches,  for  all  its  stations,  depots,  warehouses,  when  all  its 
locomotives,  cars  and  vehicles  have  been  purchased  or  acquired,  when 
all  the  buildings  necessary  for  its  manifold  purposes  have  been  put  n|> 
and  furnished,  and  the  entire  organism  is  in  full  operation  and  con- 
tinues in  good  order.     It  is  seldom  that  a  road  can  be  said  to  be  com- 
pleted, when  it  has  the  means  of  improving  and  uses  the  same,  for  it 
continually  adds  to  its  purchases  of  lands,  for  the  purpose  of  bnildini? 
thereon  new  stations,  depots  or  shops.     When  completed,  as  a  matT<*r 
of  course,  its  buildings,  its  rolling  stock  and  other  paraphernalia,  will 
necessitate  repair,  replacing,  renewal.     Hence  it  is,  that  it  was  de- 
signed to  give  to  the  conventional  mortgage,  in  such  eases,  a8  tv 
future  property  of  any  description  in  the  intendment  of  the  parties 
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and  within  the  purview  of  the  contract  iicquired  to  maintain  and  com- 
plete the  road,  the  same  effect  which  the  law  accords  to  legal  and  to 
judicial  mortgages,  which  affect  and  encumber  property  the  very 
moment  that  it  is  acquired  and  forms  part  of  the  bulk  of  the  estate  of 
the  debtor. 

The  mortgage  of  a  railroad,  it«  lands,  property,  franchises,  rights 
and  appurtenances,  with  the  buildings,  structures  and  improvements, 
compreliends  not  only  the  property  in  esse,  forming  part  of  the  or- 
ganism or  structural  arrangements,  or  the  machinery'  and  apparatus  for 
the  construction,  maintenance  or  operations  of  the  railroad,  whether 
movable  or  immovable,  but  also  such  as  shall  be  obtained,  or  added 
during  the  existence  of  the  debt.  Tlie  inquiry  in  such  a  case  is  not  so 
much  whether  a  person  can  grant,  in  presenti,  a  security  on  property 
Dot  yet  belonging  to  him,  but  whether,  where  the  law  authorizes  the 
mortgage  of  a  road,  completed  and  to  be  completed,  the  mortgage  will 
affect  the  property,  when  it  becomes  the  grantors,  in  fulfilment  of  an 
express  agi'eement,  founded  on  a  good,  retil  and  valuable  consideration. 

The  real  estate  described  in  the  petition,  acquired  since  the  date  of 
the  mortgage,  became  affected  with  it  as  effectually  as  though  it  had 
been  expresslj'  described  in  it,  and  the  inscription  of  the  judgments 
which  plaintiff  represents,  as  assignee,  would  have  created  a  judicial 
mortgage,  securing  their  payment,  but  for  the  proceedings  in  equity, 
which  conduced  to  a  sale,  which  can  be  well  compared  to  the  sale 
which  would  have  been  made  of  them,  under  executory  process,  had 
the  circumstances  justified  afiut  in  a  State  court. 

The  registry  of  the  judgments,  after  the  property  subject  to  the 
mortgage  had  been  taken  possession  of  by  the  United  States  Circuit 
Court,  could  produce  no  more  effect  than  if  the  same  property  had  been 
seized  by  a  sheriff,  under  a  writ  of  seizure  and  sale.  It  is  true,  that  a 
judicial  mortgage  is  created  by  the  mere  registry  of  a  judgment,  but 
it  does  not  follow  that,  on  that  account,  property  has  been  effectually 
rea<;hed  and  encumbered.  When  such  registry  takes  place,  and  the 
property  previously  encumbered  sells  for  more  than  is  necessary  to 
pay  and  discharge  anterior  encumbrances,  the  purchaser  has  a  right, 
under  our  law,  to  retain  the  remainder  of  the  price  of  adjudication, 
subject  to  the  rights  against  it  of  the  registered  judgment  creditors, 
or  eventually  of  the  owner  himself;  but  when  the  property  does  not  net 
enough  to  satisfy  superior  mortgages,  the  judgment  creditor,  whatever 
his  judicial  mortgage  may  be,  if  the  sale  transferred  the  property,  can 
have  recourse  neither  against  the  purchaser,  nor  against  the  property, 
which,  under  the  seizure  and  the  sale,  passed  to  him,  by  the  adjudi- 
cation of  the  law  officer. 
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The  jurisdiction  of  the  United  States  Circuit  Court  in  equity,  and 
the  binding  effect  of  the  exercise  of  the  same,  cannot  be  doubted. 

In  9  Peters,  632,  the  United  States  Supreme  Court  said  : 

"  From  the  moment  of  the  establishment  of  the  District  Court  in  the 
District  of  Louisiana,  there  was  vested  in  it,  by  the  Constitution, 
equity  powers  and  jurisdiction.  Those  powers  and  that  jurisdiction 
cannot  be  changed  or  limited  by  any  act  of  Congress.  It  is  not  to  be 
disputed,  after  admitting  the  equity  jurisdiction  of  the  Court,  that  its 
chancery  powers  are  the  same  as  those  of  other  Circuit  Courts  of  the 
United  States.  Its  remedies  are  not  to  be  according  to  the  practice  of 
the  State  Court,  but  according  to  the  principles  of  equity,  as  dis- 
tinguished and  detined  in  that  country  from  which  we  derive  a  knowl- 
edge of  our  principles."  See  also,  4  \Vh.  108 ;  2  Stor^'  R.  555 ;  3  W. 
212-220;  20  How.  558  j  21  How.  582. 

It  was  also  said  by  the  same  Court : 

*'When  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  case.  When  the  jurisdiction  and  the  right 
of  plaintiff  to  prosecute  his  suit  have  once  attached,  the  right  cannot 
be  arrested  or  taken  away  by  proceedings  in  another  suit.  These 
rules  have  their  foundation,  not  merely  in  equity,  but  in  necessity. 
For,  if  one  may  enjoin,  the  other  may  retort,  and  thus  the  parties  be 
without  remedy.  7  How.  S.  C.  R.  612."  This  is  true  even  when  the 
jurisdiction  is  concurrent.    9  Wh.  5.*i2 ;  20  How.  583. 

It  is  also  held,  that  he  who  meddles  with  property  in  litigation,  does 
so  at  his  peril  and  is  as  conclusively  bound  by  the  result  of  the  liti- 
gation, whatever  it  may  be,  as  if  he  had  been  a  party  to  the  suit 
They  take  the  title  subject  to  the  contingencies,  take  the  chances  and 
must  abide  the  result.  93  U.  S.  S.  C.  R.  163 ;  1  DeGex  &  Jones,  606 ; 
4  Drury  &  W.  Rep.  58-80 ;  5  Mon.  78;  35  Conn.  R.  250  j  20  How.  94 ; 
Fisher  on  Mortgage,  222. 

Such  is  also  the  law  and  jurisprudence  of  this  State  on  that  subject, 
though  in  24  A.  551,  by  a  divided  Court,  it  was  held  that  the  creditor 
would  have  to  resort  to  the  hypothecary  action,  as  the  plaintiff  has 
done  in  this  case.  The  legislation  since  made  (1878,  Act  3)  has  settled 
the  jurisprudence  on  that  subject.  See  19  A.  356;  3  A.  248;  13  L. 
260 ;  12  A.  873 ;  29  A.  465,  488. 

In  14  Wall,  66,  the  United  States  Supreme  Court  says :  The  settled 
rule  is,  that  where  the  subject  matter  of  the  suit  in  equity  is  real 
estate,  which  is  taken  into  the  possession  of  the  Coort,  pending  the 
litigation,  by  the  appointment  of  a  receiver,  the  jurtsdiction  attaches. 
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It  is  to  be  observed,  tbat  the  railroad  corp(»ration,  by  its  negotiation 
of  pore  than  three  millions  of  dollars  of  its  bonds,  bas  received  the 
consideration  for  the  mortgage.  When,  therefore,  it  subsequently  ac- 
quires property  answering  the  description  of  property  to  be  acquired, 
and  such  as  was  within  honest  intendment,  it  was  bound,  in  equity,  to 
transfer  the  interest  to  the  mortgagee,  or  purchaser,  immediately  on 
the  property  being  acquired.  The  object  of  the  suit,  in  March,  1876, 
before  the  United  States  Circuit  Court,  and  of  the  sequestration,  was 
to  compel  the  fulfilment  of  the  terms  and  obligations  of  the  contract. 
The  decree  was  in  furtherance  of,  and  accomplished  the  object  of  the 
contract.  No  person  could  havo  been  deluded  or  deceived,  for  the 
mortgage  act,  which  is  full  and  explicit,  had  been  put  on  public  record 
previous  to  the  consolidation  of  the  two  companies,  and  before  any 
credit  had  been  given  to  the  consolidated  company  by  any  one.  2 
Lowell,  4.58;  4  Met.  306;  64  Penn.  366 ;  23  How.  128. 

Upon  the  whqle,  we  consider  that,  under  the  laws  of  the  State,  the 
New  Orleans,  Jackson  &  Great  Northern  Railroad  Company  had  au- 
thority, in  order  to  secure  the  payment  of  the  bowls  which  it  issued, 
for  purposes  of  construction,  repairs  and  improvement  of  the  road,  to 
mortgage  its  road  completed  and  to  be  completed ;  that  the  effect  of 
such  mortgage  is  assimilated  to  tluit  of  a  legal  or  judicial  mortgage, 
which  is  prospective  from  the  time  of  registry ;  that  the  two  parcels  of 
real  estate  described  in  the  petition,  and  which  are  indispensable  ac- 
cessories and  adjuncts,  became  affected  with  such  mortgage  from  the 
time  of  their  acquisition  by  said  Company ;  that  the  United  States  Cir- 
cuit Court  had  jurisdiction  in  equity  to  enforce  the  mortgage  so  con- 
tracted ;  that  the  said  two  parcels  of  ground  were  embraced  within 
and  covered  by  the  mortgage  ;  that  the  same  went  into  the  possession 
and  control  of  said  Court  from  the  moment  that  it  appointed  a  re- 
ceiver, who  qualified  and  took  the  same  in  his  custody  and  care,  with 
the  other  assets  of  the  defaulting  Comjmny ;  that  the  proceeding  in 
that  Court,  likened  to  one  in  rem,  was  binding  upon  all  who  had  an 
interest  at  stake  ;  that  the  sale  of  said  property,  ordered  and  executed, 
was  legal,  and  transferred  the  title,  which  passed  to  the  defendant  in 
this  case ;  that  the  registry  of  the  judgment,  whereof  the  plaintiff  is 
the  assignee,  did  not  affect  the  property  which  was  then  in  Qustodia 
legis;  that  the  purchase  pnce  having  been  paid  into,  and  distributed 
by  said  Court,  all  claiming  a  privilege  or  a  mortgage  against  the 
property  thus  judicially  sold,  should  have  intervened  and  claimed  par- 
ticipation ;  that  the  price  having  proved  inadequate,  by  far,  to  dis- 
charge the  mortgage  debt  of  1872,  the  judgment  creditors,  even  if  their 
judgments  had  been  registered  previous  to  the  proceedings  to  enforce 
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the  mortgage,  would  have  no  claim,  either  against  the  property,  or 
agaiDSt  the  purchasers;  that  still  less  have  they  any  such,  the  registry 
having  been  made  after  the  Court  had  taken  possession  of  the 
property ;  that  said  propei*ty  is,  therefore,  not  liable  as  claimed,  and 
that  plaintiff's  demand  was  properly  denied. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  affirmed,  with  costs. 

Levy,  J.,  absent. 


No.  8340. 
C.  A.  Phillippi  vs.  C.  Clairtbaux  et  al. 

AVhere  a  planter  gives  a  special  mortgage  on  his  plantation  to  cover 
and  secure  future  advances,  and  the  mortgagee,  after  advancing  part 
of  the  amount  stipulated  in  the  act,  becomes  a  member  of  a  commission 
house,  a  partnership  by  whom  other  advances  are  made  during  the  year, 
and  to  whom  the  crop  is  consigned  for  sale,  and  by  whom  sold,  and  an 
account  current  is  rendered  by  this  firm,  in  which  all  the  sums  advanced 
under  the  mortgage,  are  charged  both  before  and  after  the  formation  of 
the  partnei'ship,  and  with  the  consent  of  the  mortgagee,  the  mortgagee 
cannot,  after  this,  proceed  alone  to  enforce  the  mortgage  by  seizure  and 
sale,  regardless  of  the  credits  that  may  be  imputable  to  the  debt  fi*om 
the  proceeds  of  the  crop. 

No  settlement  of  the  debt  can  be  made  in  a  proceeding  to  which  the 
mortgagee  and  planter  are  alone  parties.  The  firm  should  also  be 
psirties  to  the  suit.  Judgment  perpetuating  injunction  affirmed  and 
amended,  so  as  to  reserve  the  rights  of  all  persons  in  interest  in  any 
future  proceeding  for  the  adjustment  of  the  debt. 

APPEAL  from  the  Twenty-sixth  Judicial  District  Court,  Parish  of 
Jefferson.    Hahn,  J. 


W.  •/.  McCune,  Joseph  Brewer,  for  Plaintiff  and  Appellant. 
Okas,  Louque,  C,  W,  Beaangon,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by  Todd,  J. 
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No.  8448. 
J.  N.  Thibodaux  vs.  V.  E.  M.  Anderson.  ^ 

*"34    797 
An  Act  passed  in  this  State,  purport ing  on  its  face  to  be  a  trust  conveyance  or  deed  of  tmst      50  1125 

in  fee  simple,  will  not  be  given  the  effect  of  an  act  of  mortgage  binding  on  third  parties,  I  34  797I 
althongb  recorded  in  the  proper  mortgage  book,  and  although  it  might  be  considered  ell2  352{ 
between  the  parties  as  intended  by  them  to  secure  the  payment  of  a  debt,  as  therein  1^^"  ' 
mentioned.  Im   flS 

Parties  contracting  in  this  State  are  required  in  all  their  transactions  affecting  real  estate 
here,  to  comply  with  the  forms  presciibed  by  the  local  law  and  customs,  and  to  announce 
clearly  the  purpose  of  the  Act  Reasonable  doubt  as  to  the  true  character  of  the  Act  will 
protect  effectually  third  parties  from  its  operation. 

APPEAL  from  the  Twenty-second  Judicial  District  Court,  Parish 
of  St.  James.    Cheevers,  J. 


Sims  <&  PochS,  for  Godchaux,  Appellant. 

Bayne  d:  Denhgre,  B.  O.  Dugue,  for  A.  M.  Boyd,  Appellee  : 

An  act  of  mortgage  or  deed  given  to  secure  the  payment  of  promissory  notes  described  in  the 
act,  and  which  provides  far  the  sale  of  the  property  to  pay  those  notes  at  maturity, 
recorded  in  the  office  of  the  Recorder  of  Mortgages,  in  the  Parish  of  St.  James,  in  this 
State,  whero  the  property  mortgaged  is  situated,  is  a  good  and  valid  mortgage,  and  will 
rank  according  to  its  reglitry.  Hayden  vs.  Nutt,  4  An.  Rep.,  65 ;  Ells  vs.  Sims,  S  An. 
S53;  10  La.  Rep..  343;  33  An.  Rep.,  314. 


The  opinion  of  the  Court  was  delivered  by 

BERMUDEZf  C.  J.  This  is  a  contest  over  the  residue  of  the  proceeds 
of  certain  real  est-ate  sold  at  sherift'^s  sale,  under  executory  process. 

After  paying  the  plain ti ft*,  who  was  the  seizing  creditor,  there  re- 
mained a  balance  of  $1,823.86,  which  Godchaux,  the  purchaser,  re- 
tained in  his  possession,  claiming  to  be  entitled  to  it,  as  the  mortgage 
creditor  next  in  rank. 

A.  M.  Boyd,  pretending  to  have  a  mortgage  anterior  to  Godchaux*, 
the  validity  of  which  he  does  not  dispute,  took  a  rule  to  have  said 
balance  paid  to  him. 

From  a  judgment  in  favor  of  Boyd,  Godchaux  has  appealed. 

The  act  upon  which  Boyd  rests  his  claim  and  which  he  qualifies  a 
^*  niortgage,^^  was  passed  in  the  Parish  of  St.  James,  and  was  recorded 
in  the  mortgage  book.  It  is  termed,  in  the  body  of  it,  a  "  trust  con- 
veyance," or  deed  of  trust  in  fee  simple.  It  declares  substantially,  that 
for  the  consideration  of  ten  dollars,  and  for  the  securing  of  a  sum  of 
$29,950,  evidenced  by  note.<«,  Anderson  grants,  bargains,  sells  and 
conveys  unto  A.  M.  Boyd,  trustee,  the  property  in  question  j  that  when 
tlie  debt  shall  have  been  paid,  the  deed  will  be  void,  and  should  there 
I'C  a  failure  to  pay,  the  trustee  is  to  have  the  property  sold^  and  is  to 
satisfy  the  debt  and  to  pay  over  to  Anderson  what  balance  might 
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thereafter  remain.     It  is  not  in  the  form  in  which  acts  of  mortgage  air 
usually  drawn  up  in  this  State. 

The  act  on  which  Godchaux  relies  is  unmistakably  an  act  of  mort- 
gage executed  as  is  customary  for  such  acts  to  be.  It  is  dearlr 
in tended  to  secure  the  payment  of  a  sum  of  money  due  him,  he,  the 
creditor,  in  case  of  non-payment,  to  hatre  the  right  to  proceed  judi- 
cially to  the  seizure  and  sale  of  it  for  the  satisfaction  of  his  claim.  It 
is  dated  July  26th,  1877,  and  was  duly  recorded  in  the  proper  mortga{:c 
book  on  the  same  day. 

It  is  certain  that,  under  the  jurisprudence,  had  the  act  of  Boyd  been 
passed  wit  of  this  State,  between  parties  residing  therein,  relative  to 
real  estate  in  this  State,  it  could  be  recognized  and  enforced,  but  odIv 
between  them,  as  a  contract  intended  to  secure  the  payment  of  a  debt. 
In  such  a  case,  the  intention  of  the  parties,  inter  se,  would  be  ascer- 
tainable beyond  the  act,  and  deducible  from  the  fact  of  their  residence 
at  the  place  where  such  an  act  would  be  treated  as  a  mortgage  act,  be- 
cause the  form  of  written  instruments  is  governed  by  the  law  and 
usages  of  the  place  where  they  are  passed.  As  between  thenij  effet: 
could  be  given  to  such  acts  accordingly,  at  the  place  where  they  werf 
designed  to  be  executed,  or  carried  out ;  but  this  could  not  take  placi* 
so  as  to  affect  third  persons  who  could  not  be  held  to  be  bound  by 
notice,  unless  such  acts,  designed  to  convey  knowledge,  were  drawn 
in  legal  form  and  couched  in  cle-ar  language,  unmistakably  expressive 
of  their  substance  and  object,  under  the  laws  and  customs  of  tlii^ 
State. 

The  authorities  relied  upon,  on  behalf  of  the  plaintiff  in  role,  are 
cases  in  which  differences  arose  between  the  parties  or  privies  to  such 
acts,  and  have  no  bearing  upon  a  case  like  the  present  one,  in  which  » 
third  person  is  sought  to  be  affected  by  the  form  and  substance  of  t)»e 
act  in  question,  recorded,  as  it  was,  long  previous  to  Godchaux', 

The  acts  in  those  cases  were  given  the  effect  which  they  rec?iv«l. 
not  from  what  they  expressed  on  their  face,  but  from  the  evidemf 
adduced  on  the  trial  of  the  parties,  to  show  the  intention  which  tliey 
had  when  they  entered  into  the  contract.  In  tho^e  cases  the  particK 
suing  were  generally  persons  seeking  to  acquire  title  to  the  thing  a^^ 
owners,  but  on  evidence  by  the  other  parties,  the  Court  never  helil 
that  the  act  was  a  mortgage,  but  merely  declared  that  it  was  a  secu- 
rity, and  that  the  debtor  or  vendor,  before  he  could  recover,  wonbl 
have  to  pay  the  vendee  or  creditor  the  amount  due  him. 

This  is,  indeed,  the  first  instance  of  this  description  which  ever  waj^ 
submitted  to  this  Court  for  determination,  on  a  question  of  mortgage 
affecting  third  persons. 

We  do  not  hesitate  to  declare  that  as  this  nondescript  act  does  w>t 
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iudicate  its  character  and  does  not  clearly  purport  on  its  face  to  be  a 
mortgage,  third  persons  are  not  bound  to  ascei-tain  its  natnre,  object 
and  purport,  by  analyzing  its  features  by  systems  of  reasoning  which 
do  not,  with  certainty,  conduce  to  the  conclusion  that  it  is  an  act  of 
mortgage.  It  is  easier  to  say  what  the  act  is  not,  than  to  say  what  it 
in.  Wliatever  contract  it  was  intended  to  evidence,  it  surely  cannot 
be  claimed  that  it  is  expressive  of  a  mortgage  given  by  Anderson  to 
Boyd,  susceptible  of  affecting  third  persons,  although  it  might  be  en- 
titled to  be  considered  as  a  security  between  the  parties.  14  A.  845  ; 
18  A.  732^  12  A.  529  j  23  A.  281,  665 ;  16  A.  12. 

Parties  contracting  in  this  State  are  required,  in  all  their  transac- 
tions affecting  immovables  situated  therein,  conferring  or  divesting 
i-eal  rights  in  and  to  such  property,  to  comply  with  the  forms  pre- 
scribed by  the  local  law  and  usages  and  to  announce  distinctly,  to 
avoid  surprise,  the  purpose  of  the  instrument  which  is  made  the  de- 
pository of  their  intentions  and  contract;  otherwise,  third  persons, 
sought  to  be  affected  thereby,  will  not  be  concluded.  Index  animi 
rerho. 

Reasonable  doubt  as  to  the  true  character  of  an  act  will  always  pro- 
tect effectually  third  parties  from  the  operation  of  the  same. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  reversed,  and  it  is  now  ordered,  adjudged  aud  decreed,  that 
the  rule  t4iken  by  A.  M.  Boyd,  for  the  payment  of  the  residue  of  the 
sale  to  him,  be  revei*sed,  and  that  Leon  Godohaux  be  recognized  as 
entitled  to  apply  said  sum  to  the  satisfaction  in  part  of  his  mortgage 
claim  in  the  premises. 
It  is  further  ordered,  that  appellee  pay  costs  in  both  courts. 
Mr.  Justice  Poche  recuses  himself. 
Mr.  Justice  Todd  dissents. 

In  this  case,  Mr.  Justice  Poch6  having  recused  himself,  and  Mr. 
Justice  Levy  being  absent,  and  the  remaining  justices  failing  to  agree, 
hid  Honor,  A.  L.  Tlssot,  Judge  of  the  Civil  District  Court,  Division  A, 
for  the  Parisli  of  Orleans,  having  been  called  upon  to  participate  in  the 
deliberation  on  the  petition  for  a  rehearing,  and  having  done  so,  took 
bis  seat  on  the  Bench  in  the  stead  of  Mr.  Justice  Poch6,  recused,  under 
Article  85  of  the  Constitution,  whereupon  Mr.  Justice  Fenner  delivered 
the  opinion  of  the  Court,  the  Chief  Justice  and  his  Honor  Judge  Tissot 
concurriDg,  which  decree  is  in  the  words  and  figures  following : 


On  Application  for  Rehearing. 

Feknkr,'  J.    This  case  presents  no  question  except  one,  viz. :  whether 
the  record  of  the  instrument  in  question,  in  the  office  of  the  Recorder 
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of  Mortgages,  secares  to  the  beneficiary  the  rights  of  a  mortgagi^ 
creditor  as  against  third  persons. 

The  provisions  of  our  law  relative  to  the  inscription  of  mortgages, 
and  regulating  the  effect  of  such  inscriptions,  necessarily  refer  t4> 
instruments  known  and  defined  in  the  law  of  Louisiana  as  mortgage.s 
by  which  we  do  not  mean  that  the  use  of  the  word  "  mortgage"  is  sac- 
ramental, but  only  that  the  instrument  must  contain  all  the  elemeDt^ 
essential  to  constitute  a  Louisiana  mortgage,  and  none  inconsistent 
therewith. 

It  is  needless  to  say  that  the  mere  record  of  an  instrument  in  tbc 
mortgage  book  of  a  Recorder,  cannot  make  that  a  mortgage  which  i.s 
not  such,  and  that  if  the  instrument  be  not  a  mortgage,  its  inscription 
cannot  make  it  operate  as  such  as  against  third  persons. 

The  instrument  now  under  consideration  is  what  is  known  ast  a 
common  law  mortgage.  To  ascertain  whether  or  not  a  common  law 
mortgage  is  the  same  thing  as  a  Louisiana  mortgage,  we  have  only  t<» 
examine  the  definitions  of  the  former,  given  by  the  highest  authorities: 

"  A  mortgage  is  a  transfer  of  property,  as  security  for  a  debt."  Conrad 
vs.  Atlantic,  1  Peters,  386. 

"  Mortgage  is  the  conveyance  of  an  estate,  by  way  of  pledge,  for  the 
security  of  debt,  and  to  become  void  on  payment  of  it."  4  KentV 
Com.  136. 

'*  A  mortgage,  at  common  law,  may  be  defined  to  be  an  estate  created 
by  a  conveyanccy  absolute  in  its  form,  but  intended  to  secure  the  perfor- 
mance of  some  act.  such  as  the  payment  of  money  and  the  like,  by  tiie 
grantor  or  some  other  person,  and  to  become  void  if  the  act  is  per- 
foiined,  agreeably  to  the  terms  prescribed,  at  the  time  of  making  sncfa 
conveyance.  It  is,  therefore,  an  estat-e  defeasible  by  the  i>erformaDce 
of  a  condition  subsequent."    1  Washburn's  Real  Prop.  478. 

The  mere  statement  of  these  definitions  indicates  at  once  the  wide 
divergence  and,  indeed,  inconsistency,  between  such  an  instrument 
and  the  contract  known  and  defined  as  a  mortgage  in  tlie  law  of 
Louisiana. 

While  it  is  essential,  in  the  former,  that  the  title  should  pass,  and 
perfectly  permissible  that  the  possession  also  should  pass  to  the  mort- 
gagee or  to  a  third  person  for  his  benefit,  it  is  equally  essential,  in  the 
latter  contract,  that  both  the  title  and  possession  (as  owner)  should 
remain  in  the  mortgagor  or  his  subsequent  assigns,  so  much  so,  tluit 
the  acquisition  of  title  by  the  mortgagee  would  operate,  eo  insianti,  to 
extinguish  the  mortgage. 

A  lawyer  profoundly  versed  in  the  abstruse,  shifting  and  complicat^^I 
jurisprudence  of  England  and  our  sister  States  of  this  Union,  and 
perhaps  some  of  our  citizens  bred  in  those  States,  would  be  aware  that 


J 


NEW  ORLEANS,  MAY,  1882.  801 

Thibodaax  vi».  AndorsoD. 

courts  of  equity  in  their  interpretation  and  administration  of  rights  and 
remedies  of  parties  to  these  instruments,  liave  so  construed  and  modi- 
fied their  meaning  and  effect  as  to  assimilate  them  more  closely  to  our 
own  mortgages,  thau  would  have  been  deemed  possible  from  the  plain 
expressions  of  the  instruments.  But  the  great  mass  of  our  people,  who 
are  to  be  affected  with  notice  by  the  inscription  of  such  instruments, 
have  not  these  advantages ;  and  we  are  at  a  loss  to  understand  upon 

■ 

wbat  pnnciple  we  could  hold  such  persons  bound  to  know,  or  to  take 
notice,  that  an  instrument,  purporting  on  its  face  to  divest  the  title  of 
the  alleged  mortgagor,  could  possibly  operate  as  a  mortgage  granted 
by  him. 

They  are  certainly  not  in  tlie  slightest  degree  affected  by  the  inten- 
tions of  the  parties  to  the  act,  except  in  so  far  as  those  intentions  are 
expressed  therein. 

We  rest  our  conclusion  here. 

We  are  not  now  concerned  with  questions  as  to  what  may  be  the 
effect  of  such  instruments,  as  between  the  parties,  nor  what  might  be 
their  effects,  even  as  against  third  persons  if  recorded  as  conveyances. 

We  merely  hold  that  the  instrument  before  us  is  not,  upon  its  face, 
in  form  or  in  substance,  a  mortgage,  and  that  its  record  in  the  mort- 
gage book  cannot  give  effect  to  it  as  a  mortgage  against  third  persons. 

We  believe  it  to  be  sound  policy  to  discourage  the  use  of  forms  of 
contract  not  known  to  our  law,  and  to  save  third  persons  from  the 
effect  of  ambiguous  contracts,  not  expressing  their  nature  and  effect 
npon  their  face,  and  only  to  be  understood  in  the  sense  desired  by 
reversing  the  ordinary  meaning  of  words. 

The  question,  in  its  present  shape,  is  res  nova,  and  former  decisions, 
properly  interpreted,  contain  nothing  inconsistent  with  our  present 
position. 

Rehearing  refused. 

The  Chief  Justice  concurs  in  this  opinion  and  decree,  and  Judge 
Tissot,  called  in  place  of  Justice  Poche,  recused,  also  concurs,  with 
reasons  assigned  in  his  separate  opinion. 

Justice  Todd  dissents. 


On  Application  for  Rehearing. 

Tissot,  Judge  of  the  District  Court,  participating : 

The  instrument  under  consideration,  and  upon  which  the  Relator 
founds  his  pretensions,  cannot  be  considered  as  a  valid  Louisiana  con- 
ventional mortgage.  There  seems  to  be  a  marked  difference  between 
our  mortgage  and  the  common   law  mortgage  of  our  sister  States* 
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It  is  impossible^  under  our  laws  aud  jurisprudence,  that  Boyd  should 
have  purchased  the  property  described  in  the  deed  in  question  and,  at 
the  same  time,  have  retained  a  mortgage  thereon.  Here  the  property 
could  not  be  conveyed  to  him,  and  he  be  allowed  to  have  a  legal  right 
thereon  for  the  discharge  of  any  such  obligation  as  he  claims. 

Mortgage  is  defined  by  onr  Civil  Code  to  be  a  right  granted  to  the 
creditor  over  the  property  of  his  debtor,  for  the  security  of  his  debt, 
giving  him  the  power  of  having  the  property  seized  and  sold  in  default 
of  payment.    R.  C.  C.  3278,  (3245). 

It  is  a  species  of  pledge,  the  thing  mortgaged  being  bound  for  the 
payment  of  the  debt  or  fulfilm<»nt  of  the  obligation.  R.  C.  C.  3279, 
(3246).  It  resembles  the  pledge:  1,  in  that  both  are  granted  to  the 
creditor,  for  the  security  of  his  debt ;  2,  in  that  both  bind  the  thing 
subjected  to  them,  and  that  the  same  thing  cannot  be  engaged  to  a 
second  creditor  to  the  prejudice  of  the  first.    R.  C.  C.  3280,  (3247). 

It  differs  from  pledge  in  this:  1,  that  mortgage  exists  only  on 
immovables,  ships,  steamboats  and  other  vessels,  or  such  rights  as  are 
described  by  law,  and  that  the  pledge  has  for  its  object  only  movables, 
corporeal  or  incorporeal ;  2,  that  in  pledge,  the  movables  and  effects 
subjected  to  it  are  put  into  the  possession  of  the  creditor  or  of  a  third 
person  agreed  upon  by  the  parties,  while,the  mortgage  only  subjects  to 
the  rights  of  the  creditor  the  property  on  which  it  is  imposed,  without 
it  being  necessary  that  he  should  have  actual  possession.  R.  C.  C. 
3281,  (3248).  It  only  takes  place  in  such  instances  as  are  authorized 
by  law.    R.  C.  C.  3283,  (3250). 

The  conventional  mortgage  is  a  contract  by  which  a  person  binds  the 
whole  of  his  property  or  a  portion  of  it  only,  in  favor  of  another,  to 
secure  the  execution  of  some  engagement,  but  without  divesting  him- 
self of  the  possession.  R.  C.  C.  3286,  (3253) ;  3287,  (3254) ;  3290,  (3257). 
These  provisions  of  our  laws  clearly  repel  the  idea  that  one  can  buy 
property  and  retain,  at  the  same  time,  a  conventional  mortgage  on  it 
in  his  own  favor. 

Tested  by  these  provisions  of  our  laws,  the  instrument  above 
referred  to  must  be  declared  invalid  as  a  Louisiana  conventional 
mortgage. 

It  is  styled  a  "  deed  of  trust."  It  purport*  to  bargain,  sell  and  con- 
Tey  to  Alston  Boyd,  as  trustee,  the  property  described  in  it«body.  By 
its  terms  Boyd  is  to  have  and  to  hold  said  property,  by  himself,  his 
heirs  and  assigns,  forever,  in  fee  simple.  The  grantor  is  therein  given 
the  right  to  reimburse  the  grantee  the  amount  of  its  consideration,  etc. 

No  mortgage  is  ever  granted  in  these  tesrms  in  this  State.  And  they 
cannot  be  so  consented. 
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Thiboflaux  ts.  Anderson. 

"  Deed9  of  trast"  executed  here  are  not  known  to  be  recognized  by  tliis 
Court.  If  this  instrument  be  anything,  it  is  a  contract  of  sale  with 
right  of  redemption. 

Our  laws  clearly  define  such  a  contract  as  that  embodied  in  this ''  deed 
of  trust."  This  "  deed"  or  contract  contains  all  the  essential  require- 
ments of  a  regular  act  of  sale.  A  thing  sold,  a  price,  and  a  consent. 
R.  C.  C.  2459,  (2414).  It  is  a  perfect  sale.  The  sale  is  considered  to  be 
perfect  between  the  parties,  and  the  property  is  of  right  acquired  to  the 
purchaser,  with  regard  to  the  seller,  as  soon  as  there  exists  an  agree- 
ment for  the  object  and  for  the  price  thereof.  Although  the  object  has 
not  yet  been  delivered,  nor  the  price  paid.  R.  C.  C.  2456,  (2431).  The 
tradition  or  delivery  of  immovables  is  considered  as  always  accompa- 
nying the  public  act  which  transfers  the  property.  Every  obstacle 
which  the  seller  afterwards  imposes  to  prevent  the  corporeal  possession 
of  the  buyer  is  considered  as  a  trespass.    R.  C.  C.  2479,  (2455). 

This  **  deed"  contains  the  power  of  redemption  recognized  by  Article 
25(56,  (2544)  of  the  Revised  Civil  Code,  and  defined  in  Article  2567 
(2545)  of  said  Code.  It  is  unmistakably  a  sale  with  power  of  redemp- 
tion and  cannot  be  tortured  into  a  mortgage. 

It  is  useless  to  seek  for  the  intention  of  the  parties.  It  is  clearly 
expressed  by  the  terms  of  the  act.  Why  should  it  be  held  that  the 
parties  intended  to  make  a  common  law  mortgage,  unknown  to  our 
law,  when  the  act  shows  that  they  actually  entered  into  a  valid  contract 
of  sale,  with  power  and  right  of  redemption  fully  recognized  and 
defined  by  our  law  and  jurisprudence. 

It  is  believed  to  be  of  the  utmost  importance  that  the  line  of  distinc- 
tion between  contracts  should  be  kept  as  clearly  marked  and  defined 
in  our  jurisprudence  as  it  is  by  the  law  itself. 

Boyd  could  have  preserved  his  rights  by  properly  recording  this  deed. 
Registry  of  such  an  act  in  the  mortgage  records  can  give  him  no 
mortgage. 

There  is  no  necessity  to  set  aside  the  expressed  intent  of  the  parties, 
the  substance,  to  seek  for  a  latent  intent,  a  mere  shadow. 

Those  who  live  in  this  State  must  look  to  its  law  for  the  definition  of 
their  contracts.  And,  when  they  find  a  contract  of  sale  with  right  of 
redemption  erroneously  inscribed  in  the  mortgage  registry,  they  cannot 
be  asked  or  required  to  consider  it  as  a  mortgage,  even  if  it  be  labelled 
as  such. 

For  these  reasons,  I  concur  in  the  refusal  of  the  rehearing  sought 
herein,  and  give  my  adhesion  to  the  decree  herein  rendered  by  his 
Honor  the  Chief  Justice. 
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Thibodaax  vs.  AnderBon. 

Dissenting  Opinion. 

Todd,  J.  The  instraraent  in  qaestioD,  executed  by  Anderson  in 
favor  of  Boyd,  by  ite  very  terms  is  a  mortgage.  As  declared  therein, 
it  was  given  for  the  purpose  of  better  securing  the  debt  of  $25,9.50, 
owing  by  Anderson  to  Boyd.  If  this  debt  was  paid,  the  instrument 
was  to  be  void.  If  not  paid,  authority  wan  given  to  the  creditor,  Boyd, 
to  cause  the  sale  of  the  propcii;y,  and  out  of  the  proceeds  he  was  to 
retain  only  the  amount  of  his  debt,  interests  and  costs,  and  the  balance 
was  to  be  paid  over  to  Anderson.  Anderson,  the  debtor,  was  left  in 
possession  of  the  property. 

The  nominal  consideration  or  price  of  ten  dollars,  for  property  worth 
many  thousands,  is  not  to  be  considered  as  making  or  affecting  the 
character  of  the  contract. 

It  fulfilled  substantially,  and  we  might  say  minutely,  all  the  essential 
elements  of  a  mortgage,  and  constituted  a  security  given  by  the  debtor 
on  an  immovable,  in  favor  of  his  creditor,  with  power  to  sell  the  same 
if  the  debt  was  not  paid,  thus  meeting  the  requisites  of  such  a  contract 
as  prescribed  by  our  Code.    C.  C.  3278. 

The  effect  of  such  a  contract  should  be  governed,  in  my  opinion,  by 
the  law  of  the  place  where  the  immovable  is  situated,  which  is  the 
object  of  the  contract,  regardless  of  its  form.  In  fact,  there  is  no  par- 
ticular form  for  a  mortgage  prescribed  by  our  laws. 

Speaking  of  an  instrument  almost  identically  of  the  same  form  as 
thls^  Mr.  Justice  Slidell,  as  the  organ  of  the  Court,  in  the  case  of  Hayden 
vs.  Nutt,  4  An.  71,  said : 

^'  It  is  difficult  to  exclude  this  instrument,  taken  in  its  fair  intend- 
ment, from  the  scope  and  definition  given  in  our  Code.  The  conventional 
mortgage  is  a  contract  by  which  a  person  binds  the  whole  of  his  prop- 
erty, or  a  portion  of  it  only,  to  secure  tlie  execution  of  some  engage- 
ment, but  without  divesting  liimself  of  possession." 

Such  an  instrument  has  always  been  construed  to  be  a  mortgage  by 
this  Coui*t  in  a  long  line  of  decisions.  1  M.  N.  S.  418 ;  2  N.  S.  22 ;  10 
L.  243 ;  4  An.  71 ;  5  An.  99 5  2  An.  253  ;  15  An.  386;  23  An.  665. 

This  is  admitt-ed  in  the  majority  opinion,  but  the  effect  of  a  contract 
in  this  form,  as  a  mortgage,  it  is  ruled,  should  be  confined  to  the  con- 
tracting parties,  and  cannot  affect  third  persons,  and  also  is  not  to  be 
extended  to  contracts  made,  or  acts  pasHed  in  this  State.  In  my  opin- 
ion, these  conditions  do  not  affect  its  character.  If  it  is  a  mortgage 
between  the  contracting  parties,  its  registry  as  a  mortgage,  and  in  the 
mortgage  record  book  of  the  parish  where  the  property  is  situated, 
should  import  the  same  effect  to  it  against  all  the  world. 

The  instrument  was  so  recorded,  and  in  my  opinion,  Godchaux,  nor 
any  one  else,  on  looking  at  that  record  in  the  mortgage  book,  could 
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have  had  the  slightest  doubt  that  it  gave  unmistakable  evidence  of  a 
mortgage. 

If  tlie  effect  of  this  contract  is  to  be  governed  by  the  law  of  this 
State,  where  it  was  entered  into,  and  if  its  terms  and  the  language  of 
the  act  fulfils  the  essential  elements  of  a  mortgage  contract,  as  defined 
by  our  Code,  as  is  manifest,  then  the  fact  that  it  was  made  and  signed 
in  this  State  by  the  parties  personally  therein,  I  think,  rather  strength- 
ens than  weakens  its  effect.  At  any  rate,  this  circumstance  should  not, 
in  my  opinion,  have  any  bearing  prejudicial  to  the  hj'pothecary  char- 
acter of  the  contract.  In  the  case  of  Hutchings  vs.  Field  et  al.,  10  L. 
237,  a  writing  similarly  drawn  was  declared  to  be  a  mortgage,  and 
effect  was  given  to  it  as  such  against  third  persons,  who  claimed  to 
have  acquired  rights  under  it  at  a  sale  from  one  of  the  original  con- 
tracting parties,  and  this  contract,  in  the  case  cited,  was  between 
parties  living  in  this  State,  was  passed  here,  and  the  subject  of  it  was 
property  situated  in  the  State.  See  also,  Wolf  vs.  Wolf,  12  An.  530  j 
Watson  vs.  James,  15  An.  386. 

I  consider  the  contract  essentially  one  of  mortgage.  It  was  recorded 
as  such.  Godchaux  had  notice  of  it,  and  was  bound  to  know  that  itw^as 
a  mortgage.  As  such  mortgage,  it  proved  his,  Godchaux'  mortgage, 
of  a  later  date  and,  in  my  opinion,  entitled  Boyd,  the  holder  of  it,  to  a 
preference  on  the  proceeds  of  the  property. 

For  these  reasons,  I  am  constrained  to  dissent  from  the  conclusions 
reached  by  the  majority  of  the  Court. 


No.  8182. 

Georgb  Heroman  et  al.  vs.  Louisiana  Institute  of  Deaf  and 

Dumb  et  al. 

A  judgment  aonght  to  be  annulled  cannot  be  opposed  as  res  adjuditaUi  to  the  action  of  nallity* 
If,  howeTer,  tbe  only  gronnd  alleged  for  annulling  said  judgment  be  error  of  decision  npon  the 

issnea  involved,  the  deoiHion  upon  those  issues  by  a  competent  courts  operates  as  a  ooncla- 

aive  estoppel  between  the  parties  before  the  Court. 
In  absence  of  fraud  or  collusion  minori«,  properly  represented,  are  bound  by  a  judgment  as 

fully  as  if  they  had  been  m£Uor8  and  personally  cited. 
Matters  once  determined  by  a  court  of  competent  jurisdiction,  if  the  Judgment  has  become 

final,  can  never  again  be  called  into  question  by  the  parties  or  their  privies,  though  the 

judgment  may  havo  been  erroneous  and  liable  to  certain  revei-std  on  appeaL 
This  estoppel  extends  to  every  material  allegation  which  was  at  issue  in  the  cause  and  was 

therein  determined. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  Parish  of 
East  Baton  Eouge.     Sherburne,  J. 
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Heroman  et  al.  vs.  Loaiftiaaa  Institute  of  Deaf  and  Oamb  et  al. 


Bargees  dt  Burgess,  C,  D.  Favrot,  Favrot  &  Lamon,  for  PlaiatiiEi  and 
Appellants : 

I.  A  natural  tutrix  vho  remarries  without  convoking  a  family  meeting  to  adviieMto  her 
continuance  as  tutrix,  ipao/aeto,  ceases  to  be  tutrix,  and  thenceforth  she  is  irithoat  pover 
to  bind  the  minor  by  any  acknowledgment,  express  or  implied.    29  An.  603;  31  Ad.  M. 

9.  Prescription  is  not  Interrupted  on  a  claim  against  a  succession  by  any  process  msrti 
upon  one  who  has  ceased  to  be  tutrix,  from  having  conti-acted  a  second  marriage  withott 
having  convoked  a  family  meetin^t  to  retain  her  in  the  tut  irship     18  An.  44 ;  26  An.  XV 

3.  A  tutrix  cannot  revive  a  debt  agaiutit  a  minor,  which  is  prescribed. 

4.  Prescription  on  a  claim  against  a  succession  is  interrupted  either  by  citaUoo  or  its  eqain- 
lent,  or  by  an  acknowleilgment  of  the  claim  by  tha  legal  representative  of  the  sacceinoa. 
and  in  no  other  way.  There  is  no  consideration  for  a  contract  based  on  a  prMcriptlTr 
obligation,  unless  the  obligor  knew  that  this  obligation  was  prescribed,  and  it  U  clearir 
shown  that  the  obligor  intended  to  supply  the  nullity  of  the  old  by  the  execution  of  s  nr* 
contract.    Troplong  on  Pres.  vol.  I,  pp.  106  to  110 ;  C.  C.  3i52;  R.  O.  O.  2372. 

5.  In  no  way  can  the  action  of  a  family  meeting  be  considered  as  having  the  elTect  of  ti» 
renunciation  of  a  prescription  acquired  in  favor  of  a  minor. 

6.  The  maxim,  contra  rum  veUentem  agere  et  cet,  and  the  provi^iions  of  the  Act  of  Congnv  >•( 
11th  June,  1864,  can  not  be  invoked  to  suspend  prescription  on  notes,  during  the  timv  tht 
creditor  and  debtor  have  both  resided  within  the  linos  of  Federal  occupation,  or  wfaerr  d 
appears  that  it  was  in  the  power  of  the  creditor  to  reach  the  domicile  of  the  debtor.  woA 
there  institute  legal  proceedingit,  and  avoid  the  prescription  of  his  debt.  29  An.  ifi9:  H 
An.  555. 

7 .  The  maxium  eontra  non  vdUntem  has  no  place  in  our  laws  on  prescription.  The  Ad  nT 
Congress  of  11th  June,  1864,  can  not  have  a  retroactive  effect.  L.  D.  Pres.  Y.  (a)Noi. 
5,  6,  7,  8. 

8.  One  who  has  made  a  Judgment  one  of  his  grounds  of  action  against  others  cannot  br 
heard  contradictorily  with  the  same  persons  to  assert  the  nullity  of  the  Judgment  9 
An.  509. 

9.  The  knowledge  of  the  agent,  acquired  daring  and  in  the  coarse  of  his  employment,  is  tia 
knowledge  of  his  principal.    Story  on  Agency,  451,  140 ;  p.  159. 

10.  A  Judgment  rendered  against  a  person  dead,  and  not  represented,  is  an  absolate  nillit} 
and  may  be  attacked  directly  or  collaterally,  and  by  any  one  against  whom  it  is  saoj^bt  i» 
be  enforced.    39  An.  647. 

II.  Where  a  part  of  the  heirs  are  minors,  who  have  accepted  with  benefit  of  inventory,  aa 
some  of  the  heirs  are  of  age,  in  administration  of  the  succession  is  absolutely  necesMnr- 
C.  C.  1047,  1053, 1055;  14  An.  641 ;  28  An.  859 ;  23  An.  179;  27  An.  351;  C.  P.  97C. 

12.  Succession  property  cannot  be  sold  nnder  a  yL  /a    25  An.  154 ;  27  An.  556. 

13.  Property  of  a  saccesslon  sold  for  cash  in  order  to  pay  the  debts  of  the  sacoessian  mn^  at 
its  hrst  offering,  bring  its  full  appraised  value.  If  sold  for  less  than  its  appraised  rtlit 
the  sale  will  be  invalid. 

14.  A  family  meeting  should  be  composed  of  the  relatives  of  the  minors,  who  live  vitbii 
thirty  miles  of  the  courthouse.  The  homologation  ot  the  proceedings  of  a  family  awctii^ 
ratifying  a  compromise  involving  the  interests  of  minors,  will  be  set  aside,  when  itappetn 
that  the  lower  court,  at  the  date  of  the  homologation,  had  no  evidence  before  it  ^d;  t» 
show  whether  the  compromise  would  ii^iure  or  benefit  the  minors.  R.  C.  C.  381-SSS :  3  An. 
941 ;  30  An.  976 ;  32  An.  97 ;  R.  C.  G.  240. 

15.  In  all  cases  in  which  the  nullity  of  an  agreement  is  not  limited  to  a  shorter  peiiod.  bj  « 
particular  law,  that  action  may  be  brought  within  ton  years. 

Minority  suspends  prescription.    G.  C.  2221. 

8am,  P,  Greeves,  for  Warrantors  and  Appellees : 

JYr«t— Prescription  was  suspended  in  flavor  of  a  citizen  of  Missoori  and  against  a  dtiMi  of 
Louisiana,  from  April,  1861  to  April,  1866.    Act  of  Congress  of  Jnne  11, 1864,  S.  &  T.  & 
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Heroroan  et  al.  vs.  Louiaiaoa  lostitate  of  Deaf  and  Damb  et  al. 


Sec.  1048 ;  11  Wallace.  844,  493;  IS  Wallace,  700;  18  Wallace,  151 ;  93  U.  S.  Otto,  page  96; 
34  An.  31,  183;  38  An.  641. 
He^ondr—'ExecntoTj  proceaa   mny  iAsae  a^-iinst  the  mortgaged  property  af  a  decedent  In 
whoaoeyer  hands  it  may  be  found.    C.  P.  62,  et  seq.,  734,  744  ;  R.  C.  C.  1481 ;  1  An.  905 ;  8 
An.  509 :  SO  An.  375 ;  18  An.  551 ;  S8  An.  628 ;  33  An.  419 ;  10  La.  490. 
Tkird'-One  coDtrocttng  with  a  porBon  in  ignorance  of  hia  incapacity,  may  call  on  the  party, 
if  the  disability  baa  ceased,  and  then  bis  aaaent  ahall  confirm  the  contract.    R.  C.  C.  1794, 
1795 ;  2  An.  727 ;  6  La.  215. 
Kourtk — ^A  Judgment  rendered  without  legal  citation  and  no  appearance  of  the  defendant,  and 

no  default  previoualy  entered,  is  an  absolute  nullity.    C.  P.  606,  206  ;  30  An  363. 
Fifth— When  all  the  formal  tics  required  by  law  for  the  alienation  of  minor's  property  haTo 
been  fulfilled,  the  acts  made  for  ihose  puipopts  shall  hnvo  the  same  force  as  if  they  had 
lieen  executed  by  pei  sons  of  full  age.    K.  C.  C.  1868.  2231 ;  C.  P.  C15,  992 ;  18  Howard,  497 ; 
12  An.  426 ;  10  La  274 ;  9  .\n.  433. 
Sisth — Mra.  Heromao,  widow  in  community,  baring  been  authorised  thereto  by  her  husband, 
purchased  at  the  sale,  ratified  the  same  and  is  concluded  by  her  own  act4  from  objecting  to 
the  validity  of  the  aale,  and  is  estopped  fVom  denying  the  vnlidityof  the  ju'^gment  against 
her  in  auit  1199,  by  voluntaiily  executing  the  same.    C  P.  567,  612 ;  24  An.  225 ;  23  An.  524. 
iiecrnUt—'Ko  suit  will  lie  to  recover  what  has  been  paid  or  given  in  oomplianoe  with  a  natural 
obligation,  and  a  natural  obligation  is  a  sufficient  consideration  for  a  new  contract.    K.  C. 
C.  1758,  1759,  2203;  C.  P.  18. 
Kighth — Where  a  change  in  tho  terms  of  the  sale  more  favorable  to  the  seized  debtor  is  made, 
Huch  change  will  not  invaliilate  the  sale ;  it  will  be  presumed  to  have  been  made  at  the 
instance  of  the  seized  debtor,  and  he  is  estopped  fiom  contosting  it.    13  An.  215 ;  15 
An.  370. 
yiiith — A  promise  or  contract  that  destroys  a  prescriptive  right  shall  not  be  avoided  by  an 
allegation  that  the  party  was  ignorant  or  in  enor  with  regai-d  to  the  law  of  prescription. 
R.  C.  C.  1846. 
7«ii/A — ^Aa  to  the  fact  that  the  notes  were  prescribed  no  error  can  be  act  up,  for  they  were  filed 
in  auit  290,  and  their  counsel  employed  to  attack  the  proceedinga  had  in  that  suit  failed  to 
diarover  it. 
EUr^nth — The  prescription  of  five  years  covers  all  informalities  connected  with  or  growing 
oat  of  any  public  sale,  even  against  minora.    R.  C.  G.  3543 ;  1  R.  331 ;  10  R.  396 ;  3  An. 
38A.  546;  14  An.  777  ;  21  An.  584 ;  29  An.  534. 
TiTfifth — If  the  notes  were  presoiiWd,  nnd  Mrs.  Bonning,  tutrir,  and  John  Bonning,  co-tutor 
failed  to  ioterpowe  the  plea  before  the  sale,  the  minors,  within  four  years  after  their 
majority  could  have  called  their  tutrix  to  account  fur  their  neglect,  but  the  title  of  a  pui^ 
cbaaer  at  the  sale  in  not  afiected.    Courts  cannot  supply  the  plea  of  prescription.    R.  C. 
C.  3463.  3464 ;  19  An.  266;  20  An.  219 ;  21  An.  305;  12  An.  350 ;  32  An.  953. 
Thirteenth — As  ngainst  a  purchaser  in  good  faith  at  a  Judicial  sale,  the  minors  must  be  held  at 
thia  distant  peiiod  to  have  been  represented  properly  in  the  suit,  or  at  least  to  have  rati- 
fied the  proceedings  by  their  long  silence  and  aoquiesconco.    14  An.  157;  15  An.  88. 

Merrick  d'  Foster ,  for  Bird'.s  Executors,  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

PocHife,  J.  Plaiu tiffs,  as  hefrs  of  the  late  George  M.  Heroman,  seek 
to  annul  the  sale  of  a  valuable  piece  of  property  situated  in  Baton 
Rouge,  formerly  owned  by  their  father,  and  adjudicated  at  a  sheriff's 
lale  to  the  executors  of  John  Bird,  of  Missouri,  by  whom  it  was  sold  to 
the  Trustees  of  the  Louisiana  Institute  for  Deaf  and  Dumb^  now  the 
ictual  possessors. 
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The  salt  is  brought  against  the  Trastees  of  the  lustitute  and  agaiust 
the  executors.  The  latter  were  called  in  warranty  by  tlie  Trustees,  an  I 
in  their  turn,  they  called  in  warranty  Mrs.  Celestine  Bonning,  widow 
G.  M.  Heroman. 

Mre.  Bonning,  instead  of  defending  the  titles  under  controversy, 
joined  plaintitfs  in  assailing  their  validity  and  in  their  prayer  t» 
restore  the  property  to  the  Heroman  succession. 

The  issues  raised  by  the  pleadings  are  numerous,  and  the  facts 
underlying  them  very  complicated. 

We  state  the  following  as  the  important  features  of  the  controversy : 

On  the  7th  of  May,  ISt'iO,  G.  M.  Heroman  executed  in  favor  of  John 
Bird,  of  Missouri,  his  three  promissory  notes,  maturing  respectively  iii 
one,  two  and  three  years,  amounting  together  to  $12,000,  and  secured 
by  mortgage  on  the  property  now  in  litigation. 

G.  M.  Heroman  died  in  18G1,  leaving  a  surviving  widow  and  fiv.- 
minor  children,  whose  motlier  was  qualified  as  the  natural  tutrix.  In 
1863,  widow  G.  M.  Heroman  married  John  Bonning,  without  convoking 
a  family  meeting,  so  as  to  be  retained  in  the  tutorsliip  of  her  children. 

On  the  28th  of  April,  1865,  executory  process  was  instituted  by  John 
Bird  on  the  three  notes  held  by  him,  against  the  ^^  heirs  of  O.  M,  Hero- 
maii,^'  causing  the  required  notices  to  be  served  on  Mrs.  Celestine 
Bonning,  natural  tutrix,  and  John  Bonning  as  tutor  of  the  Heroman 
minors. 

On  the  6th  of  June,  1865,  pending  the  executory  process,  a  family 
meeting,  convoked  in  behalf  of  these  minors,  reinstated  Mrs.  Bonnin;; 
to  the  natural  tutorship  of  her  children,  **  nunc  pro  tunc,^''  and  dispensed 
her  from  furnishing  the  bond  required  by  law. 

'  In  a  document  filed  June  10, 1865,  bearing  no  date.  Mm.  Bonning  ns 
tutrix,  and  John  Bonning  as  co-tutor,  acknowledged  to  have  received 
all  the  notices  required  by  law,  in  the  executory  process  instituted  as 
above  set  forth. 

The  property  thus  seized  was  offered  for  sale  on  July  1st,  1865,  and 
forwant  of  a  sufficient  bid,  was  re-cad  vertised  for  sale  on  a  twelvemonths* 
bond.  It  was  adjudicated  on  the  18th  of  July  of  that  year,  for  $13,000. 
to  Mrs.  Bonning,  who,  being  unable  to  furnish  the  required  bond,  paid 
$1,000  cash,  and  executed  for  the  balance,  three  notes,  maturing  in  one. 
two  and  three  years,  secured  by  mortgage  and  vendor's  lien  on  the 
property  sold,  which  settlement  was  accepted  by  the  seizing  creditor.  • 

On  the  21  st  of  June,  1866,  a  family  meeting,  convoked  for  the  pur- 
pose, sought  to  ratify  the  jjurohase  of  July  18th,  1865,  in  the  intere^if 
of  the  Heroman  minors,  and  to  make  them  liable  for  the  notes  executeil 
by  their  mother. 
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On  the  Idth  of  March,  1867,  suit  was  filed  against  Mrs.  Bonning,  per- 
sonally and  as  tutrix  for  her  minor  children,  andagainstone  of  the  heirs 
"who  had  become  of  age,  for  the  purpose  of  enforcing  payment  of  the 
notes  executed  by  Mrs.  Bonning  on  the  18th  of  July,  1865. 

Judgment  wjis  rendered  on  April  8,  1869,  and  was  executed  in  Sep- 
tember, 1878,  resulting  in  the  a(\judication  of  the  property  for  $10,000, 
to  the  executors  of  John  Bird,  who,  in  the  meantime,  had  died. 

This  suit  was  instituted  on  the  19th  of  October,  1879,  by  four  of  the 
five  Heroman  heirs,  who  allege  the  absolute  nullity  of  the  proceedings 
and  the  sale  made  in  the  executory  process  issued  on  April  28th,  1865, 
and  of  all  the  proceedings  predicated  on,  or  purporting  to  ratify,  said 
Bale. 

The  defendant  Trustees  maintain  the  legality  of  their  title  and  that 
of  the  Bird  executors,  their  vendors,  wh6m  they  call  in  warranty,  and 
in  case  of  eviction,  they  pray  for  judgment  against  their  warrantors 
for  $2,500,  amount  paid  them  on  account  of  the  purchase  price,  and 
also  for  $2,380,  amount  disbursed  by  thent  for  improving  the  property. 

For  defense,  the  executors,  as  defendants  and  as  warrantors,  urge 
the  legality  of  all  the  proceedings  under  which  they  acquired  title,  and 
claim  that  all  irregularities,  if  any,  whicli  may  have  crept  in  their 
executory  process  of  April,  1865,  have  been  fully  cured  by  the  acts  of 
the  family  meetings  of  June,  1865,  and  of  June,  1866,  and  by  the  certifi- 
cate or  admission  of  Mrs.  Bonning,  tutrix,  filed  Jnne*  10,  1865,  and  they 
finally  urge,  in  bar  of  plaintiff's  recovery,  prescription  often,  five,  four 
and  one  years. 

This  appeal  is  prosecuted  by  plaintiffs  from  an  adverse  judgment  by 
the  Distnct  Judge,  who  has  given  no  reasons  in  support  of  his  decree, 
and  thus  fails  to  inform  us  which  of  the  numerous  defenses  prevailed 
in  his  opinion. 

We  shall  first  direct  our  attention  to  the  validity  of  the  proceedings 
inaugurated  on  the  28th  of  April,  1865,  and  culminating  in  the  adjudi- 
cation of  the  property  to  Mrs.  Bonning. 

If  those  proceedings  be  found  regular,  valid  and  binding,  the  case  is 
with  the  defendants,  without  the  necessity  of  investigating  all  the  sub- 
sequent proceedings  which  were  predicated  thereon. 

If,  on  the  other  hand,  those  proceedings  are  found  to  be  virtually 
irregular  and  illegal,  and  the  sale  made  on  July  18,  1865,  be  found  in 
consequence  an  absolute  nullity,  and  not  ratified  by  any  of  the  subse- 
quent proceedings  invoked  as  such,  it  is  evident  that  i)laintiffs  have 
made  out  their  case. 

A  careful  perusal  of  the  statement  of  the  proceedings  which  we  have 
made  above,  and  which  is  taken  without  comment  from  the  record, 
will  expose  to  the  legal  mind  several  wanton  violations  of  the  rules  of 
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practice  absolutely  required  under  our  laws ;  and  will  disclose  the 
startling  fact  that  the  executory  proceas  of  April  28,  1865,  was  literally 
carried  on  by  a  plaintiff  without  defendants. 

By  contracting  her  second  marriage,  without  the  authorization  of  a 
family  meeting  to  retain  her  as  tutrix,  Mrs.  Bonning  was  ipso  facto 
removed  from  the  tutorship,  (C.  C.  Art.  254)  and  had  no  more  authority 
to  represent  her  children  in  legal  proceedings  than  any  stranger  or 
even  plaintiff  himself.    32  An.  51  ;  22  A.  21. 

It  follows,  therefore,  that  the  notices  served  on  her  as  tutrix,  and  on 
her  husband  as  co-tutor,  liad  no  more  legal  effect  than  if  served  on  any 
stranger  or  imaginary  being. 

It  is,  therefore,  safe  to  conclude  that  the  executory  process,  as  carried 
on,  lacked  the  notice  or  demand  to  pay  required  by  Art.  735  of  the  Code 
of  Practice,  and  also  the  indispensable  notice  of  seizure,  and  all  the 
other  notices  requii-ed  by  law. 

It  has  often  been  held  that  these  notices  amount  in  legal  ImportaBce 
to  citation  in  an  ordinary  process,  in  default  of  which  all  other  pro- 
ceedings, including  the  judgment,  are  stricken  with  absolute  and 
incui^ble  nullity. 

It  is  to  be  noted  that  the  petition  for  executory  process  is  absolutely 
silent  on  the  subject  of  any  interest  of  Mrs.  Bonning  in  and  to  the 
property  proceeded  against  ^  no  process  is  asked  against  her  person- 
ally, and  therefore  none  was  served. 

These  considerations  clearly  point  to  the  nullity  of  the  sale  made 
under  such  anomalous  proceedings. 

But  defendants  call  our  attention  to  the  action  of  the  family  meeting 
of  June  6,  1865,  reinstating  Mrs.  Bonning,  nunc  pro  tunc,  in  the  tutor- 
ship of  her  children,  and  to  her  admission  that  she  had  received  all  the 
notices  required  by  law ;  and  their  counsel  are  seemingly  serious  in 
arguing  that  such  proceedings  could  cure,  not  only  relative  nullities, 
but  even  an  absolute  nullity,  such  as  would  affect  a  judgment  rendered 
without  citation  on  the  defendant. 

That  the  law  which  requires  the  solemn  action  of  a  family  meeting 
to  restore  a  mother  to  the  functions  of  tutorship,  which  she  had  for- 
feited by  contracting  a  second  marriage,  without  complying  with  the 
rules  of  law  made  conditions  precedent  t<o  her  right  of  retaining  her 
natural  tutorship,  does  not  contemplate  that  the  action  of  auch  family 
meeting  may,  in  any  contingency,  have  a  retroactive  effect,  is  an 
axiom  %vhich  cannot  be  strengthened  by  reasoning. 

The  very  necessity  of  the  family  meeting  excludes  the  idea  that  itB 
action  can  retroact  so  as  t<o  legalize  act«  done  without  tiie  autboritj, 
nay,  in  contravention  of  law.    The  power  of  the  family  meeting  thru 
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composed  could  provide  only  a  dative  tutorship,  and  could  not  rein- 
state the  tutorship  by  nature. 

Defendants  next  fall  back  on  the  action  of  the  family  meeting  held 
on  the  21st  of  June,  1866,  and  hold  up  this  proceeding  as  a  full  and 
legal  ratification  of  the  sale  of  July  18,  1865. 

A  careful  reading  of  the  petition  convoking  this  family  meeting,  and 
of  the  proceedings  of  the  meeting,  leaves  the  mind  in  doubt  as  to  the 
true  object  of  the  call  and  of  the  matters  passed  upon  by  the  meeting. 

It  is  in  fact  easier  to  define  what  was  not  asked  and  what  was  not 
accomplished,  than  to  afiirmatively  explain  the  end  proposed  or 
attained. 

We  conclude  that  the  family  meeting  was  not  convoked  for  the 
purpose  of  ratifying  the  sale  of  July  18th,  1865.  On  the  contrary,  the 
petition  refers  to  a  suit  filed  and  a  judgment  rendered  in  November, 
1865,  for  the  purpose  of  avoiding  that  sale  and  decreeing  that  the 
property  yet  belonged  to  the  Heroman  succession  ;  and  concludes  with 
the  prayer  that  the  family  meeting  should  assume  the  latter  position, 
and  treat  the  purchase  made  by  Mrs.  Bonning  on  July  18, 1865,  as  made 
for  the  succession,  and  that  the  mortgage  executed  by  her  be  as- 
sumed as  binding  on  the  succession  and  heirs.  The  recommendations 
of  the  family  meeting,  which  were  homologated  by  the  court,  conform 
vrith  the  prayer  of  the  petition,  and  assume  the  notes  and  mortgage 
created  by  Mrs.  Bonning  as  binding  on  the  heirs. 

We  may  state,  in  this  connection,  that  the  suit  filed  on  May  13, 
1867,  against  Mrs.  Bonning  personally,  and  against  the  Heroman  heirs, 
was  predicated  upon  the  action  of  this  family  meeeting  and  must 
abide  its  fate. 

Now,  in  treating  with  the  sale  of  July  18th,  1865,  the  family  meet- 
ing was  compelled  to  consider  it  either  as  legal  and  binding,  or  as 
absolutely  null  and  void.  It>s  legality  depended  upon  the  acts  held  up 
as  confirmatory  by  defendants.  Its  nullity  flowed  from  the  want  of 
defendants  in  the  executory  process,  unless  cured  by  the  alleged 
ratification. 

If  valid,  it  was  a  purchase  made  on  credit  by  a  married  woman, 
living  under  the  regime  of  the  legal  community,  and  the  property 
passed  to  the  community  of  John  Bonning  and  wife.  As  such  it  com- 
pletely divested  the  previous  community  of  Heroman  and  wife,  and 
clearly  could  not  be  treated  as  the  property  of  the  first  and  dissolved 
community,  and  much  less  as  that  of  the  succession  of  Geo.  M. 
Heroman.  If,  on  the  other  hand,  the  nullity  of  the  sale  resulting  from 
the  want  of  parties  defendants  was  not  cured,  as  we  have  shown  above, 
by  the  family  meeting  of  June  6,  1865,  and  proceedings  had  there- 
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under,  the  Bale  being  absolutely  nail,  it  could  not  be  ratified.    Nothing 
can  flow  from  nothing.    4  An.  229. 

The  act  of  liie  family  meeting  of  June,  1866,  was,  therefore,  illegal, 
null  and  void,  and  strikes  all  proceedings  in  the  suit  of  May,  1867, 
with  incurable  nullity. 

Our  conclusion  is,  therefore,  that  the  succession  of  Geo.  M.  Heroman 
lias  never  been  divested  of  its  title  to  the  property  in  controversy,  and 
that  the  parties  must  be  restored  to  the  position  which  they  occupied 
previous  to  the  28th  of  April,  1865.  The  plea  of  prescription  set  up  by 
defendants,  warrantors,  is  also  untenable. 

We  have  purposely  avoided  to  express  an  opinion  on  tlie  plea  of 
prescription  of  five  years,  interposed  by  plaintiffs,  in  bar  of  any  rights 
claimed  under  the  notes  of  May,  1856.  We  hereby  reserve  to  the  ex- 
ecutors of  Bird  any  and  all  rights  which  they  may  claim  under  these 
notes  against  the  succession  and  heirs  of  Geo.  M.  Heroman,  to  whom 
we  decree  the  property. 

The  Louisiana  Institute  being  purchasers  in  good  faith  from  Bird's 
estate,  they  must  recover  judgment  against  the  latter,  for  the  sum  of 
$2,500,  amount  paid  on  account  of  the  purchase  price,  and  the  addi- 
tional sum  of  $2,380,  disbursed  for  improvements  on  the  property, 
without  prejudice  to  the  rights,  if  any,  of  the  executors  of  John  Bird 
to  claim  the  latter  amount  from  the  heirs  of  Heroman. 

The  conclusion  which  we  have  reached  precludes  the  necessity  of 
passing  upon  the  numerous  other  issues  raised  in  the  pleadings  and 
several  bills  of  exception  reserved  during  the  trial,  a  solution  of  which 
would  have  stretched  this  already  leugthy  opinion  into  unpardonable 
dimensions. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  tlie  judgment 
of  the  lower  court  be  annulled,  avoided  and  reversed ;  and  proceeding 
to  render  the  judgment  which  should  have  been  rendered,  it  is  ordered, 
a(\judged  and  decreed,  that  the  proceedings  in  executory  process  insti- 
tuted on  April  28th,  1865,  and  the  sale  made  thereunder  on  July  18tfa, 
1865,  and  all  the  other  proceedings  predicated  thereupon,  and  all 
proceedings  intended  and  purporting  to  confirm  and  ratify  said  sale, 
and  that  the  sale  of  November  16th,  1878,  to  the  executors  of  John 
Bird,  and  the  sale  by  them  to  the  Institute  for  Deaf  and  Dumb,  be 
and  they  are  hereby  all  and  severally  declared  null  and  void,  and 
without  effect ;  and  that  the  property  mortgaged  by  Geo.  M.  Heroman 
on  the  7th  of  May,  1856,  be  decreed  to  be  the  property  of  his  succession 
and  community,  to  be  liquidated  according  to  law. 

It  is  further  decreed  that  the  Trustees  of  the  Louisiana  Institute  for 
Deaf  and  Dumb  recover  judgment  against  the  executors  of  John  Bird 
in  the  sum  of  twenty-five  hundred  dollars,  received  by  them  as  part 
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of  the  purchase  price,  and  the  additional  sura  of  twenty -three  hundred 
and  eighty  dollars  for  improvements  added  by  said  Trustees  to  said 
l>roperty,  without  prejudice  to  the  rights,  if  any,  of  said  executors  to 
claim  the  latter  amount  from  the  succession  and  heirs  of  G.  M. 
Heroman,  and  that  all  costs  in  both  Courts  be  paid  by  said  executors, 
defendants  and  warrantors. 

On  Reiiearixg. 

Fenner,  J.  A  careful  review  of  the  facts  and  law  of  this  case  con- 
viuces  us  that  the  judgment  rendered  in  suit  No.  1198  is  binding  as 
res  judicata  upon  all  the  parties  plaintiff  herein,  so  far  as  the  consid- 
enitiou  upon  which  the  judgment  rests  is  concerned,  and  that  there 
exists  no  lawful  ground  for  annulling  said  judgment  or  sale  made  in 
pursuance  thereof. 

The  arguments  on  the  original  hearing  were  addressed  so  promi- 
nently to  the  questions  considered  and  decided  by  us  in  our  original 
opinion,  that  our  attention  was  diverted  from  this  feature  of  the  case. 

We  do  not  mean  to  contradict  the  doctrine  tliat  the  judgment  sought 
to  be  annulled  cannot  be  opposed  as  res  judicata,  to  the  action  of 
nullity  itself.    29  A.  599 ;  32  A.  15. 

We  merely  mean  that  if  there  be  no  other  ground  of  annulling  the 
judgment  than  error  of  decision  upon  the  issues  involved,  the  decision 
upon  those  issues  is  final  as  between  the  parties  to  the  litigation  and 
operates  as  res  judicata.    This  is  self  evident. 

The  parties  to  the  suit  No.  1198  were  as  plaintiffs,  the  executoi-s 
of  John  Bird,  the  authors  of  the  defendant  cori>oration,  and  called 
herein  as  its  warrantors  ^  as  defendants,  Mr«.  Bouning,  personally,  and 
as  tutrix,  John  Bonning,  co- tutor,  and  to  authorize  and  assist  his  wife^ 
and  John  F.  Piker,  under-tut-or  of  the  minors,  George  M.,  Elizabeth 
Ann,  Mary  C.  and  Emma  G.  Heroman,  and  finally,  Frederick  Heroman, 
a  major  heir. 

We  think  it  clear  that,  at  least,  in  absence  of  fraud,  the  minors  thus 
brought  into  court,  through  their  tutrix,  co-tutor,  and  under  tutor,  are 
as  fully  bound  as  if  they  had  been  majors  and  personally  cited.  La. 
State  Bank  vs.  Nav.  Co.;  3  An.  313 j  Johnson  vs.  Weld,  8  An,  126^ 
Shaffer  vs.  Scuddy,  14  An.  575. 

There  was  no  other  way  of  bringing  them  into  court,  and  it  is  the 
mode  provided  by  law.  C.  P.  115,  116,  103;  C.  C.  337;  Dwight  vs. 
Smith,  9  Rob.  32;  Perche  vs.  Ledoux,  12  An.  350;  Martel  vs.  Richard, 
15  An.  598. 

All  objections  as  to  citations  are  shut  off  by  the  appearance  and 
answer  of  all  the  defendants  through  attorneys  of  the  highest  character 
whose  authority  to  represent  them  is  not  disputed.    What  were  the 
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issues  in  the  caseY  Tlie  petition  set«  forth,  sabstantiallj,  all  the 
proceedings  discussed  by  us  in  our  ori^nal  opinion,  viz :  the  ori^nal 
loan  by  John  Bird  to  Geo.  M.  Heroman,  secured  by  mortgage ;  the 
death  of  Heroman  ;  the  executory  proceedings  in  suit  290;  the  sale  and 
adjudication  to  Mrs.  Bonning ;  the  execution  of  her  notes  for  the  price 
and  mortgage  on  the  property  j  the  proceedings  of  the  family  meeting 
of  June,  1866,  ratifying  the  sale  to  Mrs.  Bonning,  and  assuming  the 
not«s  and  mortgage  executed  by  her  for  tlie  price  as  binding  on  the 
heirs ;  and  it  prayed  for  judgment  against  the  defendants  on  said 
notes  with  recognition  of  the  mortgage,  and  decreeing  that  the  property 
be  seized  and  sold  to  satisfy  the  same. 

The  answer  is  as  follows : 

"  The  defendants  now  come  into  court,  and  for  answer  say,  that  the 
notes  sued  on  sliould  not  be  paid,  and  that  they  are  not  bound  to  pay 
them — that  they  are  wholly  without  consideration;  pray  that  plaintiffs 
petition  be  rejected,  and  for  general  relief." 

It  seems  beyond  dispute  tliat  the  issues  thus  frame/d  involred  directly 
the  validity  and  binding  eflfect  of  the  proceedings  under  which  the 
liability  of  the  defendants  and  of  the  property,  for  the  debt  and  mort- 
gage, was  asserted  in  the  petition. 

Our  original  decree  herein  iudlcates  that  we  should  have  decided 
those  questions  differently;  but  the  judgment  rendered  by  the  court  in 
the  suit  its6lf.  No.  1198,  conforming  to  the  prayer  of  the  petition, 
sustained  the  demand  of  the  plaintiffs  therein  and,  therefore,  decided 
the  issues  involved  in  their  favor. 

All  the  present  plaintiffs  were  parties  to  that  suit. 

The  jurisdiction  of  the  court  over  the  subject  matter  of  the  contro- 
versy does  not  admit  of  dispute. 

No  appeal  having  been  taken,  and  the  delay  allowed  by  law  therefor 
having  expired,  the  finality  of  the  judgment  is  as  complete  as  if  it  had 
been  reviewed  and  affirmed  by  this  Court. 

No  principle  of  the  law  is  more  inflexible  than  that  which  fixes  the 
absolute  conclusiveness  of  such  a  judgment  upon  the  parties  and  their 
privies.  Whether  the  reasons  upon  which  it  was  based  were  sound  or 
not,  and  even  if  no  reasons  at  all  were  given,  the  judgment  imports 
absolute  verity,  and  the  parties  are  forever  estopped  from  disputing  it? 
correctness.  Cooley  on  Const.  Lim,  pp.  47,  et  seq,,  and  authorities 
there  cited. 

'^  Matters  once  determined  in  a  court  of  competent  jurisdiction,  may 
never  again  be  called  in  question  by  parties  or  privies  against  objec- 
tion, though  the  judgment  may  have  been  erroneous  and  liable  to,  and 
certain  of,  reversal  in  a  higher  court.^'  Bigelow  Est.  3d  Ed.^  Outline, 
p.  Ixi,  29,  57,  103. 
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'^  The  estoppel  extends  to  every  material  obligation  or  statement 
which,  having  been  made  on  one  side  and  denied  on  the  other,  was  at 
issue  in  the  cause,  and  was  determined  therein/'  Aurora  vs.  West,  7 
Wall.  1(12;  4X.  Y.  113;  2  An.  4G2  ;  14  An.  576;  19  La.  318;  5  N.  S. 
664  ;  11  M.  607  ;  14  La.  233  ;  5  N.  S.  170. 

It  is  vain  now  to  contend  that  the  proceedings  anterior  to  the  suit, 
tipon  which  the  liability  of  the  defendants  and  of  the  property  was 
based,  were  absolute  nullities.  That  was  matter  of  defense  to  the  suit. 
The  court,  in  rendering  judgment,  necessarily  affirmed  the  validity  of 
those  proceedings,  and,  right  or  wrong,  it  stands  as  a  thing  adjudged. 

Equall3'^  vain  is  it  to  contend  that  the  court  had  no  right  to  order  the 
property  to  be  seized  and  sold.  This  was  the  relief  asked  in  the  suit 
and  adjudged  by  the  court,  and  is  equally  concluded  by  the  judgment. 
The  proceedings  in  execution  being  comformable  to  the  express  terms 
of  the  judgment,  cannot  be  questioned. 

We  find  nothing  in  the  facts,  as  presented  by  the  record,  or  in  the 
argument  and  authorities  of  plaintiffs'  couu'^el,  to  restrain  or  avoid  the 
application  of  these  well  settled  principles. 

We  cannot  consider  the  point  made,  in  argument,  that  Mrs.  McNabb, 
one  of  the  plaintiffs,  though  a  minor  when  the  suit  was  instituted,  had 
reached  majority  before  the  judgment  was  rendered,  and  that,  there- 
fore, the  judgment  against  her  former  tutrix,  and  under  tutor,  did  not 
bind  her. 

No  such  ground  of  nullity  is  set  up  in  the  pleadings,  and  it  does  not 
fall  within  the  issues  presented  in  the  case.  We  cannot  notice  it.  The 
equity  of  the  case,  as  well  as  the  law,  is  clearly  with  the  defendants. 
The  plaintiffs  have  no  rights  not  derived  from  their  ancestor,  George 
M.  Heroman,  and  it  is  beyond  dispute  that  he  received  from  John  Bird 
twelve  thousand  dollars  in  good  mouey,  as  the  consideration  u^on 
which,  ultimately,  the  claim  in  suit  No.  1X98  rested.  The  attempt  of 
plaintiffs  herein,  if  successful,  would  deprive  Bird's  estate  of  the  prop- 
erty taken  in  satisfaction  of  that  claim,  without  returning  the  money 
borrowed,  and,  indeeil,  leaving  him  with  his  right  of  action  therefor 
destroyed. 

It  is,  therefore,  ordered,  that  our  former  decree  herein  be  annulled 
and  set  aside ;  and  it  is  now  ordered,  that  the  judgment  appealed  from 
be  affirmed  at  appellants'  cost. 


Poch£,  J.    I  adhere  to  the  original  opinion. 


Mr.  Justice  Levy ,  absent  on  account  of  illness,  did  not  participate  in 
the  opinion  and  judgment  of  the  Court  on  the  rehearing. 
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No.  7670. 
Schmidt  &  Ziegler  vs.  J.  R.  Kent  et  al. 

This 4b  TirtiisUy  a  salt  agaiuBt  one  penoD  to  pay  the  debt  of  another.    ThepromiBe  to  pay  the 

debt  of  another,  to  be  binding,  must  be  in  writing,  si;;ned  by  the  promtssor. 
A  repreftentation  made  with  no  intention  to  deceive,  bat  from  an  honeet  belief,  givea  rise  to 

no  liability  becaoBO  erroneous,  althoogh  parties  to  whom  such  repreaeatatiMiB  were  made. 

acted  upon  the  faith  of  them, 
A  privilege  cannot  be  reco<;nixed  by  the  conrt  where  there  ie  no  prayer  asking  for  its 

recognition. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
liightor,  J. 


W.  8.  Benedict,  for  Plaintiffs  and  Appellants  : 

A  factor's  contract  mast  stipulate  the  amount  he  is  to  advance  to  entitle  him  io  a  privilege 
he  has  no  privilege  for  any  sam  beyond  the  amount  stipulated.    30  An.  1332. 

Where  the  factor  agrees,  after  paymiMit  of  the  amount  stipulated  to  be  advanced  by  blin.  ti* 
pay  a  second  lien,  he  i^  bound  therefor  to  the  extent  of  the  amount  of  crop  that  has  eome 
into  his  hands  after  paying  hi<i  oVu  advance. 

T.  Oilmore  &  Sons,  for  Defendanta  and  Appellees : 

1.    Privileges  become  extinct  by  the  extinction  of  the  thing  subject  to  the  privilege.    C*.  ('. 

Art.  3S27.    Given  vs.  Alexander,  35  An.  586. 
9.    There  is  no  droit  de  suite  in  matters  of  privileges  on  movables.  Troplong  Pri v.  et.  Hypoth. 

vol.  1,  No.  161. 

3.  Privileges  are  stricti  Juris.  They  are  valid  against  third  persons  ouly  fh>m  the  date  of  tb« 
recording  of  *' the  act  *'  or  evidence  of  indebtedness,  as  provided  by  law.  C.  C.  Art.  317:1. 
3)74. 

4.  Privileges  are  legal  results,  and  are  not  themselves  the  sul^^ect  of  stipulation:  C.  C.  ait«5. 

5.  In  this  case  there  was  no  privity  of  contract  between  plaintiffii  and  defendants. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  suit  for  the  recovery  of  $2,230,  the  aggregat«» 
amount  of  three  promissory  notes  signed  by  one  J.  D.  Labranche,  to 
the  order  of  and  endorsed  by  H.  A.  Battles.  J.  R.  Kent  &  Co- 
defendants,  were  not  parties  to  these  notes,  but  are  charged  with  bein«? 
liable  to  plaintiffs  for  their  amount,  and  are  sued  therefor,  and  joined  in 
the  suit  with  Battles,  tlie  payee  and  endorser  of  the  notes. 

The  facts  connected  with  this  controversy  are  these : 

On  the  3d  of  December,  1877,  a  contract  was  entered  into  between 
H.  A.  Battles  and  J.  D.  Labranche,  a  rice  planter  of  the  Parish  of  St. 
Bernard,  by  which  the  former  was  to  advance  to  the  latter  $4^0(10,  in 
money  and  supplies,  on  his  crop  of  the  ensuing  year,  and  to  aid  him  in 
the  making  and  cultivating  same.  The  contract  was  recorded  on  tlir 
9th  of  the  same  month. 

Battles  proceeded  to  advance  to  Labranche  under  this  agreement  till 
about  the  1st  of  May,  1878,  bis  advances  up  to  that  date  amounting  tu 
$2|973.41.     Being  unable  to  make  further  advances,  Labranche  was 
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compelled  to  look  elsewhere  for  means  to  cultivate  his  crop.  In  this 
emergency  he  applied  to  the  defendants,  J.  R.  Kent  &  Co.,  who  agreed 
to  farnish  him  three  thousand  dollars,  on  condition  that  the  prior  lien 
in  favor  of  Battles  should  be  cancelled,  and  they,  Kent  &  Co.,  should 
have  the  first  lien  on  the  crop.  This  cancellation  was  made,  and  in 
the  written  agreement  between  Battles  and  Labranche,  respecting  this 
cancellation,  it  is  declared,  (quoting) : 

'*  And  the  said  Battles  does  also  gi^ant  a  full  and  complete  release  of 
a  certain  promissory  note  for  the  sum  of  $4,000,  furnished  by  the  said 
Labranche,  •  •  •  and  hereby  authorizing  and  requiring  the 
Recorder  of  Mortgages  of  the  Parish  of  St.  Bernard  to  cancel  and  erase 
said  mortgage  (privilege)  from  his  books." 

Thereupon,  J.  R.  Kent  &  Co.  entered  into  writings  with  Labranche, 
by  which  they  obligated  themselves  to  advance  him  the  $3,000,  and  he 
acknowledged  that  the  advance  was  for  the  necessary  plantation 
supplies  to  enable  him  to  make  and  gather  his  crop,  and  which  was  to 
be  consigned  to  them.  The  contract  further  stipulated  a  pledge  on  the 
crop  under  the  act  of  1874.  It  was  without  date,  but  was  recorded  on 
the  7th  of  May,  1878,  in  the  book  of  mortgages  of  said  parish.  From 
this  time  forward,  Kent  &  Co.  continued  during  the  year  to  make 
advances,  to  an  amount  exceeding  $6,000,  the  amount  stipulated 
originally  proving  insufficient  for  the  making  and  gathering  of  the  crop. 

About  the  same  time  that  the  contract  was  made  with  Kent  &  Co., 
and  immediately  succeeding  the  surrender  of  the  $4,000  note  by  Battles 
to  Labranche,  and  the  cancellation  of  the  privilege,  Labranche  acknowl- 
edged in  writing  the  debt  to  Battles  to  the  amount  of  $2,973.41,  for  the 
sums  previously  received  from  him,  and  recognized  a  privilege  therefor, 
and  divided  the  debt  into  three  equal  parts,  for  which  he  gave  his  three 
several  promissory  notes  for  $743.35i  each. 

This  writing  was  also  recorded  in  the  mortgage  book  of  said  parish. 

Three  of  these  notes  were  acquired  by  the  plaintiffs,  and  it  is  for  the 
amount  of  them  that  this  suit  is  brought  against  J.  R.  Kent  &  Co.  and 
Battles. 

Judgment  was  rendered  against  the  latter  by  default,  and  in  favor 
of  Kent  &  Co.,  rejecting  as  to  them  the  plaintiff  ^s  demand^  from  which 
judgment  plaintiffs  have  taken  this  appeal. 

They  allege  in  their  petition  substantially,  that  Kent  &  Co.  had  no 
privilege  on  the  proceeds  of  the  crop  for  any  amount  beyond  the  $3,000 
stipulated  in  the  contract,  and  that  they  were  induced  to  acquire  said 
not'es  held  by  them  by  the  representations  of  Kent  &  Co.,  to  the  effect 
that  the  crop  of  Labranche  would  be  sufficient  to  pay  them,  Kent  & 
Co.,  and  also  the  notes  of  plaintiffs. 

This  is  denied  by  Kent  &  Co.  in  their  answer,  and  they  further 
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aver  that  they  were  not  parties  nor  privy  to  the  sabseqnent  agreement 
between  Battles  and  Labranche,  recognizing  a  privilege  in  his  favor- 
after  the  cancellation  of  the  one  under  the  first  contract,  nor  to  tlie 
understanding  or  agreement  between  Battles  and  the  plaintiffs,  under 
which  tlie  latter  became  the  holders  of  the  notes,  and  deny  any  liability 
to  plaintiffs  on  account  of  the  notes,  or  for  the  debt  for  which  they 
were  given. 

The  prayer  of  the  plaintiffs^  petition  is  simply  for  the  recovery  of  the 
debt  claimed  against  the  defendants.  They  do  not  ask  for  the  recog- 
nition of  any  privilege  on  the  proceeds  of  the  crop  in  the  hands  of 
Kent  &  Co.,  or  to  be  declared  privilege  creditors  of  Labranche,  who  is 
not  a  party  to  the  suit.  They  only  ask  a  personal  judgment  against 
defendants.  It  is  virtually  a  demand  against  Kent  &  Co.  to  pay  the 
debt  of  another  person.  It  is  not  pretended  that  they  bound  themselves 
in  writing  to  do  so,  but  their  alleged  liability  to  plaintiffs  rests  alone 
on  the  fact  asserted  that  they  induced  plain tiffis  to  become  the  holders 
of  the  notes  sued  on  by  false  representations  respecting  the  crop  of 
Labranche,  by  which  they  were  led  to  believe  that  it  would  prove 
adequate  to  pay  all  the  advances  made  upon  it,  both  by  Battles  and 
Kent  &  Co. 

As  a  matter  of  fact,  the  crop  proved  insufficient,  when  sold  by  Kent 
&.  Co.,  to  whom  it  was  consigned,  to  pay  even  the  advances  made  by 
them.  Had  there  been  any  excess  over  their  own  debt,  Kent  &  Co. 
would  not  have  been  authorized  without  Labranche's  order  to  pay  the 
same  to  plaintiffs.  It  appears  from  the  evidence  that,  before  the  extent 
of  the  crop  was  ascertained  and  when  both  they  and  the  plaintiffs 
believed  that  it  would  be  more  than  sufficient  to  meet  their  demands, 
Kent  &  Co.  suggested  to  plaintiffs  the  importance  or  necessity  of 
obtaining  an  order  on  them  from  Labranche  to  pay  them,  plaintiffs, 
any  balance  in  their  hands  over  and  above  their  own  claims. 

There  is  no  doubt  that  at  one  time  Kent  &>  Co.  fully  believed  that 
the  crop  of  Labranche  would  realize  from  ten  to  twelve  thousand  dol- 
lars, and  that  they  so  expressed  themselves  to  the  plaintiffs,  but  we 
are  satisfied  it  was  an  honest  belief^  the  expression  of  which  subjected 
them  to  no  obligation  to  plaintiffs  to  pay  Labranche's  debt  to  them, 
and  was  not  intended  to  deceive  the  plaintiffs,  who  could  have  easily 
acquainted  themselves  with  the  condition  and  prospects  of  the  crop, 
and  to  whom  the  same  sources  of  information  were  open,  respecting  the 
same,  as  to  Kent  &  Co. 

The  result  was  a  serious  disappointment  to  all  parties  interested,  bat 
we  see  no  grounds  on  which  Kent  &  Co.  can  be  held  liable  for  the  debt 
of  Labranche  to  plaintiffs,  who,  like  themselves,  became  his  creditors 
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from  a  mistake  of  frequent  occurrence,  an  extravagant  over  estimate 
of  the  outcome  of  a  growing  crop. 

It  is  seriously  urged  by  the  counsel  for  Rent  &  Co.,  that  plaintiffs 
had  no  privilege  on  Labrauche^s  crop  whatever ;  that  after  the  surren- 
der of  the  original  debt,  and  the  cancellation  of  the  privilege  under  it, 
the  parties  could  not,  by  their  agreement,  revive  that  privilege, 
since  a  privilege  flows  from  the  nature  of  the  debt,  and  can  neither  be 
created  nor  revived  by  agreement  of  the  parties.  There  may  be  force 
in  this  proposition,  but  we  are  dispensed  from  considering  it,  inasmuch 
as  plaintiffs  do  not  pray  for  the  recognition  of  any  privilege,  but,  as 
stated,  seek  only  a  personal  judgment. 

We  see  no  reason  to  disturb  the  judgment  appealed  from,  which  is, 
therefore,  affirmed  with  costs. 

The  Chief  Justice  recuses  himself,  having  been  of  counsel. 

Levy,  J.,  absent. 
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Succession  op  Bernard  Wellmeyer. 

Money  received  by  the  widow  and  minor  children  of  a  deceased  person  from  benevolent 
societies,  of  which  he  was  a  member,  and  due  to  his  family  at  his  death,  should  be  de- 
dacted  from  the  one  thousand  dollars  allowed  by  law  to  the  widow  and  minor  in 
necessitous  cironmstances. 

The  difference  between  the  alleged  value  and  the  price  brought  at  public  auction  of  certain 
insurance  scrip  should  not,  however,  be  chained  to  the  administratrix  and  deducted  from 
the  one  thousand  dollars, 
f  An  opposition  filed  t^fUr  an  account  of  administration  has  been  homoloj^ated,  in  so  far  as  not 
opposed,  comes  too  late. 

A  privileged  creditor  who  cumulates,  in  aoontestover  an  account  of  an  administration,  his 
action  to  compel  recognized  creditors  to  contribute  pro  rata  to  the  payment  of  his  claim, 
cannot  maintain  an  appeal  in  this  Court,  where  his  claim  is  not  an  appealable  amount. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Eightor,  J. 


A,  J,  Leicis,  for  Administratrix,  Appellant. 
Jno.  Wellmeyer,  Opponent  and  Appellant,  in  propria  pereona. 
Chas,  A.  Conrad,  for  Duer  &  Sons,  Opponents  and  Appellees. 
Braughn,  Buck  dt  Binkelspiel,  for  Opponents  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  administratrix,  who  is  the  widow  of  the  decedent, 
has  taken  this  appeal  from  the  judgment  of  the  court  which  deducted 
from  the  homestead  of  one  thousand  dollars  for  the  widow  and  minor 
children  in  necessitous  circumstances,  the  following  items  : 
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1 .  Amount  received  by  Ler  from  the  Jackson  Benevolent  AssociatioD, 
$152. 

2.  Amonnt  received  by  lier  from  St.  Joseph's  Society,  $105. 

3.  The  difference  between  the  alleged  market  value  of  five  shares 
of  the  stock  of  the  Firemen^s  Insurance  Company,  $290,  and  the  price 
which  the  said  shares  brought  at  auction,  $165,  to-wit :  $125. 

Opponents,  appellees,  pray,  by  way  of  amendment,  that  the  claim  of 
John  Duer  &  Sons,  for  $106,  be  rejected,  on  the  ground  tliat  their 
opposition  to  the  account  was  filed  too  late. 

Another  and  a  separate  appeal  was  taken  by  John  Wellmeyer, 
claiming  to  be  a  privileged  creditor  of  the  succession  for  $755.81,  aa 
clerk  hire,  who  filed  a  petition  on  the  24th  of  January,  1831,  after  the 
homologation  of  the  account,  so  far  as  not  opposed,  in  order  to  compel 
the  creditors  recognized  in  the  account  to  contribute  their  pro  rata 
share  towards  the  settlement  of  his  claim,  and  whose  proceeding  was 
dismissed  by  the  Court. 

We  find  no  error  in  the  ruling  of  the  District  Judge,  under  which  he 
charged  the  widow  and  minors'  homestead  of  one  thousand  dollarB 
with  the  amounts  received  for  them  from  the  two  benevolent  societies. 

Recognizing,  as  a  coiTcct  interpretation  of  the  Homestead  Act  of  1852, 
now  Art.  3252,  C.  C,  the  doctrine  that  the  situation  of  the  widow  and 
minors,  as  to  their  necessitous  circumstances,  must  be  tested  by  their 
position  at  the  time  of  the  death  of  the  deceased,  we  find  from  the 
record  that,  in  this  case,  the  widow  and  her  minor  children  were  then 
entitled  to  those  amouuts,  wliich  we  consider  as  property  owned  in 
their  own  right,  within  the  sense  and  meaning  of  the  Act,  and  thati 
their  claim  was  to  receive  from  the  succession  a  sum  sufficient  to  make 
up  one  thousand  dollars,  when  added  to  the  property  or  sum  thns 
owned  bv  them. 

We  find  a  correct  exposition  and  a  very  wise  application  of  this 
doctrine  in  the  case  of  the  Succession  of  Boisblanc,  decided  by  our  im- 
mediate predecessors,  and  reported  in  32  An.  page  17,  in  which  the 
previous  junsprudence  on  that  point  was  fully  reviewed,  and  tliis 
question  settled  in  a  manner  perfectly  satisfactory  to  our  minds. 

We  cannot  concur  with  the  ruling  of  the  District  Judge  in  charging 
the  administratrix  with  the  sum  of  one  hundred  and  twenty-five 
dollars,  as  the  difference  between  the  alleged  or  proved  market  valne 
of  the  Firemen's  Insurance  scrip,  and  the  price  which  it  sold  for  at 
auction. 

The  return  of  the  auctioneer  does  not  state  the  name  of  the  purchaser 
of  that,  or  of  any  other  movable  property  of  the  succession.  The  record 
contains  testimony  which  shows  that  the  administratrix  made  no  pur- 
chases at  the  sale,  and  we  fail  to  discover  any  reason,  in  law  or  jnstice, 
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to  hold  her  responsible  for  that  sale,  when  the  record  shows  that  all 
the  proceedings  were  regular  and  legal,  and  considering  that  no  fraud 
is  charged,  and  that  she  is  not  even  alleged  to  have  made  the  purchase 
of  the  scrip  at  the  public  sale.  An  auction  sale  made  in  conformity  to 
law  is  generally  the  best  and  safest  test  of  the  value  of  any  specified 
piece  of  property. 

We  think  there  was  also  error  in  allowing  the  claim  of  John  Dncr  & 
Sons,  whose  opposition  was  filed  after  the  homologation  of  the  account, 
Ro  far  as  not  opposed.  After  such  a  decree  tlie  issue  is  confined  to  the 
items  of  the  account  which  have  been  opposed,  and  it  is  then  too  late 
to  ask  a  reopening  of  the  account,  with  a  view  to  increase  the  number 
of  creditors.  The  publication  of  the  legal  notices,  the  expiration  of 
the  legal  delay,  and  the  oppositions  filed,  create  an  issue  which  is  par> 
tially  settled  by  such  a  decree,  which  is  final  as  regards  the  list  of 
creditors,  in  so  far  as  not  opposed  previous  to  the  rendition  of  the 
decree.  Succession  of  Egana,  IB  An.  283 ;  Succession  of  Mouton,  2S 
An.  527. 

In  the  judgment  of  the  lower  court,  the  proceeding  instituted  by 
John  Wellmeyer  was  treated  as  an  opposition  and  was  dismissed  for 
reaaons  not  stated  by  the  court. 

He  justly  contends  that  his  proceeding  must  not  be  confounded 
with  an  opposition,  simply  because  it  is  engrafted  into  the  succession , 
where  it  was  allowed  to  linger  without  opposition  ;  and  he  shows  that 
his  action  is  directly  against  the  creditors  recognized  in  the  account, 
on  whom  he  prays  for  citation,  and  against  whom  he  prays  for  judg- 
ment proportionally,  so  a«  to  make  up  the  amount  of  his  claim. 

Such  being  the  case,  there  being  no  fund  before  tlie.  Court  for  distri- 
bution, quoad  his  action,  which  is  brought  under  Art.  1188,  C.  C,  and 
his  claim  being  for  only  $755.81,  we  are  clearly  without  jurisdiction  as 
to  his  matter,  and  hence  his  appeal  must  be  dismissed. 

We  find  no  error  in  the  judgment  of  the  lower  court  amending  the 
account  in  some  minor  details. 

It  is,  therefore,  ordered  that  the  appeal  taken  herein  by  John 
Wellmeyer  be  dismissed  at  his  costs. 

It  is  further  ordered  that  the  judgment  of  the  lower  court  be  re- 
versed, in  so  far  as  it  allows  the  claim  of  John  Duer  &  Sons,  whose 
opposition  is  dismissed  witli  non-suit,  and  in  so  far  as  it  charges  the 
administratrix  with  the  sum  of  one  hundred  and  twenty-five  dollars, 
as  difference  between  the  value  and  the  actual  proceeds  of  the  sale  of 
the  Firemen^s  Insurance  Company  scrip,  and  that  as  thus  amended, 
said  judgment  beaflirmed,  costs  of  appeal  to  be  paid  by  the  succession. 

Levy,  J.,  absent. 

Rehearing  refused. 
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34^-^1  No.  7260. 

49    230; 

Kate  G.  Stapleton  vs.  F.  Butterfield  et  al. 

Action  to  annul  a  sale  made  under  execntory  process  ia  not  an  action  toannnla  Jndgment,  and 
hence,  need  not  "be  brought  in  the  tame  court  that  granted  the  order  of  aeienre  and  sale. 

Thla  is  not  an  attempt  to  annul  a  Judgment :  plea  of  prescription  of  one  and  two  years  is  there- 
fore not  well  taken ;  nor  prescription  of  five  years,  hecauee  in  this  case  prescription  wa« 
su8i>ended  during  the  marriage,  as  the  suit  of  the  wife  would  have  been  prejudicial  to  the 
husband. 

The  note  and  mortgage  both  show  they  were  executed  by  a  married  woman,  without  any 
apparent  authorization  by  the  Judge,  and  that  the  debt  secured  by  the  act  was  for  a  p<ut 
indebtedness  of  the  wife ;  thi«  was  sufficient  to  pat  any  third  party  on  his  guard,  and  open 
the  door  to  investigation. 

The  debt  contracted  by  the  wife  in  this  case  is  shown  to  have  been  a  debt  of  the  husband :  the 
mortgage  and  sale  of  plaintiff's  property  in  execution  thereof  are  both  nullities. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


L.  E.  SimondSy  for  Plaintiff  and  Appellant: 

1.  A  married  woman  is  not  bound  by  her  mortgage,  although  purporting  to  be  executed 
under  an  authorization  from  the  Judge,  unless  she  actually  borrowed  money  or  contracted 
a  debt  thereunder. 

3.  The  Act  of  1855,  (No.  300)  cuts  ber  off  only  from  pleading  that  money,  actually  borrowed, 
did  not  enure  to  her  benefit;  but  from  no  other  defense. 

3.  Where  the  holder  of  the  note  of  a  married  woman,  which  is  not  binding  on  her,  forecloses 
the  mortgage  and  himself  buys  the  propei-ty,  it  may  be  recovered  from  him  by  the 
mortgagor. 

4.  Prescription  against  the  wife  Is  suspended  during  marriage. 

5.  Butterfield  is  not  a  holder  for  vaius^  nor  without  notice  of  the  limited  capaeUy  of  plaintiff. 
He  parted  with  nothing  for  the  note.    Its  proceeds  go  to  pay  Falconer's  debt. 

6.  The  mortgage  is  assignable  only,  not  negotiable. 

7.  Plaintiff  was  not-  a  sole  trader  or  public  merchant.  She  was  not  separate  In  property. 
She  had  nothing  to  do  with  the  store  conducted  by  her  husband. 

8..  The  laws  of  prescription  are  inapplicable.  The  note  and  mortgage  being  in  violation  of  a 
prohibitory  law,  were  absolutely  null  and  void.  To  have  it  so  declared,  it  is  only  neces- 
sary to  show  its  character.  Prescription  is  susi>ended  durlog  the  marriage.  It  is  pre- 
sumed the  husband  would  not  permit  her  to  sue  to  annul  a  contract  made  to  secure  his 
obligation.  If  prescription  be  at  all  applicable,  it  is  that  often  years,  under  R.  C  C.  SSBl. 

9.  The  fiat  for  executory  process  is  not  such  a  Judgment  as  requires  an  action  of  nullity.  It 
is  not  ree  judicata.  Besides,  plaintiff  does  herein  sue  for  its  nullity*,  by  supplemental 
petition. 

10.  Plaintiff  had  a  right  to  cumulate,  with  her  demand  for  restoration  of  the  property,  a 
demand  for  the  revenues  and  accumulated  taxes. 

TT.  B,  Koontz,  for  Defendants  and  Appellees : 

1.  An  action  to  annul  or  rescind  a  contract  is  prescribed  by  five  years.  R.  C.  C.  3S<2.  T« 
annul  a  Judgment  or  decree  of  a  court  of  competent  jurisdiction,  the  action  is  prescribed 
by  one  year.    G.  P.  611,  613. 

3.  An  action  to  annul  a  Judgment  or  decree  of  court  must  be  brought  before  the  court  that 
rendered  it.  C.  P.  608.  And  the  institution  of  a  suit  in  a  oourt  that  has  no  Jurisdiction 
is  nuU ;  and  the  subsequent  investiture  of  Jurisdiction  will  not  cure  the  nullity.  Si  An. 
754 ;  S6  An.  37;  38  An.  568. 


NEW  ORLEANS,  MAY,  1882.  823 

Stapleton  vs.  Bnttei-field  et  al. 

3.  A  third  holder,  before  matarity,  without  notice,  and  for  value,  of  a  note  and  mortgage  of 
a  married  woman,  executed  in  accordance  with  the  Act  of  15th  March,  1855,  is  not  affected 
by  any  equities  which  may  exint  between  her  and  her  original  creditor.    26  An.  418,  384  ; 

s8  An.  saa. 

4.  The  effect  of  the  Act  of  l.Uh  of  March,  1855,  is  not  simply  to  shift  the  burden  of  proof  from 
the  creditor  to  the  debtor.  The  married  woman  who  takes  the  benefit  of  the  Act,  is  bound 
as  though  she  were  a  titigle  woman,  15  An.  54 ;  31  An.  9d3 ;  26  An.  201,  418 ;  30  An.  790, 
79C :  32  An.  1197. 

5.  Upon  complying  with  the  formalities  of  the  Act  of  1853,  the  contracts  of  married  women 
furnish  proof  against  them,  unless  attacked  for  fraud,  and  in  a  contest  with  the  creditor, 
by  whom  the  fraud  was  committed.  30  An.  790;  28  An.,  (not  reported)  O.  B.  45,  p.  407 ; 
31  An.  834 :  32  An.  1104.  1200. 

6.  The  action  is  prescribed.    R.  C.  C  3542. 

7.  The  Court  was  without  Jurisdiction  rations  materue.    21  An.  754  ;  26  An.  37 ;  28  An.  568. 
S.    A  third  holder  of  a  mortgage  note  without  notice,  is  not  bound  by  equities  existing 

between  the  maker  and  payee.    If  plaintiff  alleges  fraud,  the  holder  must  be  shown  to 
have  had  knowledge  of  it.    28  An.  232 ;  30  An.  790 ;  31  An.  834  ;  32  An.  1104  ;  32  An.  1200. 

9.  There  is  no  variance  between  the  authority  to  borrow  and  the  act  which  secures  the 
money  borrowed. 

10.  One  is  a  tiilrd  holder  for  value,  who  takes  the  note  in  payment  of  a  pre-exisUug  debt,  or 
even  as  collateral  security.  Story  on  Promissory  Notes,  §  195 ;  Chitty  on  Bills,  p.  85 ;  21 
An.  555. 


Tlie  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  object  of  this  suit  is  to  annul  a  note  of  $10,000  and 
a  mortgage  to  secure  the  same,  executed  on  January  4,  1867,  and  to  set 
aside  a  sale  under  executory  process,  in  execution  thereof,  of  plain- 
tiff'^s  paraphernal  proi>erty,  on  the  grounds  that  the  debt  represented 
by  the  note  was  not  a  debt  of  the  wife,  but  of  her  husband ;  that  the 
mortgage  was  the  result  of  fraudulent  collusions  between  her  husband 
and  his  creditor,  the  mortgagee,  and  that  the  act  of  mortgage  was  not 
made  in  conformity  with  the  J udge^s  certificate,  authorizing  plaintiff  to 
borrow  $10,000,  and  to  secure  the  same  by  mortgage  on  her  separate 
property.  , 

The  defense  was : 

1.     An  exception  to  the  jurisdiction  of  the  court. 

*2.    The  plea  of  prescription  of  one,  two  and  five  years. 

8.    The  general  issue. 

First  The  exception  to  the  jurisdiction  of  the  court,  on  the  ground 
tliat  the  object  of  the  suit  was  to  annul  a  judgment  rendered  by  a  dif- 
ferant  tribunal,  was  not  well  taken.  The  order  of  seizure  and  sale  is 
not  a  judgment,  in  the  legal  sense  of  the  term  ;  it  adjudicates  no  rights 
not  conferred  by  the  act  of  mortgage,  and  only  authorizes  the  execution 
of  an  act  importing  a  confession  of  judgment,  and,  therefore,  the  action 
to  annul  a  sale,  made  under  executory  process,  is  not  an  action  in  nullity 
of  a  judgment.  16  L.  250,  Harrod  vs.  Voorhies ,-  19  A.  158,  Humphreys 
vs.  Brown  et  aL 
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SeooTtd,  As  this  is  not  an  attempt  to  annul  a  jadgment,  the  plea  of 
prescription  of  one  and  tw^o  years  cannot  avail  the  defendants.  Nor  is- 
the  prescription  of  five  years,  under  Art.  3542  of  the  Civil  Code,  appli- 
cable to  this  case,  because  prescription  was  suspended  during  the 
marriage,  for  the  reason  that  the  action  of  the  wife  would  have  been 
prejudicial  to  her  husband.  If  the  debt  secured  by  the  wife^s  mortgag  • 
be  decreed  not  to  be  her  debt,  it  becomes  a  debt  of  the  community,  or 
of  the  husband  as  the  head  of  the  community,  and  hence,  the  discharge 
of  the  wife  from  the  obligation  would  throw  the  burden  on  him,  and 
thus  it  is  clear,  that  her  action  to  that  end  is  prejudicial  to  her  husband 
C.  C.  3525. 

An  examination  of  the  act  of  mortgage  of  January  4, 1867,  shows  that 
the  act  does  not  purport  to  be  made  under  the  authorization  of  the 
Judge,  to  which  no  reference  is  made  in  the  whole  act,  and  that  the 
debt  secured  by  the  act  is  not  stated  to  be  for  a  loan  made  at  the  time, 
but  the  act  itself  purports  to  be  for  a  past  indebtedness  of  the  wife. 
The  note  and  the  mortgage  both  show  that  they  were  executed  by  a 
married  woman,  and  were,  therefore,  snfiQcient  to  put  a  third  person 
negotiating  them  on  his  inquiry.  Therefore,  Bntterfield,  the  holder, 
cannot  estop  plaintiff  from  alleging  and  proving  that  the  debt  con- 
tracted by  her  did  not  enure  to  her  separate  benefit,  but  was  in  reality 
her  husband's  debt,  which  she  was  induced,  by  fraudulent  misrepresen- 
tations, and  under  marital  influence,  to  assume  and  to  attempt  to 
secure  by  the  mortgage  on  her  separate  property.  5  An.  496,  Gualiu 
vs.  Mathemo }  6  An.  122,  McComas  vs.  Qreen ;  7  An.  145,  Pilcher  vs. 
Kerr ;  29  An.  124,  Conrad  vs.  LeBlanc. 

The  inquiry  into  the  real  consideration  of  the  note  was,  therefore,  a 
proper  subject  of  investigation  under  the  circumstances  of  this  case. 

The  evidence  shows,  beyond  a  doubt,  that  no  loan  of  money  was 
made  to  plaintiff  by  Falconer,  the  mortgagee,  at  the  time  of  the  execu- 
tion of  the  mortgage,  or  at  any  time  previous  thereto ;  and  that  the 
debt  represented  by  the  note  and  mortgage  was  part  of  a  series  of  note« 
amounting  together  to  $40,000,  executed  by  plaintiff  several  years 
before,  as  the  purchase  price  of  a  lot  of  goods  purported  t-o  have  been 
purchased  by  her  from  Falconer,  the  mortgagee. 

It  further  appears  from  the  evidence,  that  plaintiff  was  not  a  public 
merchant  or  trader,  and  not  separated  in  property  from  her  husband, 
and  that,  therefore,  the  debt  thus  contracted  was  in  truth  and  in  fact  a 
debt  of  the  community,  or  of  the  husband. 

It  follows,  therefore,  that  the  mortgage  obtained  from  her  on  January 
4, 1867,  was  an  absolute  nullity,  as  a  contract  made  in  direct  violation 
of  a  prohibitory  law,  and  that  the  sale  of  her  property,  made  in 
execution  thereof,  is  also  a  nullity. 
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The  judgment  of  the  lower  court  in  favor  of  defendants  is,  in  our 
opinion,  erroneous,  and  must  be  set  aside. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed 
that  the  note  and  mortgage  executed  by  plaintiff  on  January  4,  1867, 
be  declared  null  and  void,  and  that  the  sale  of  her  property  described 
in  her  petition,  made  in  execution  of  said  mortgage,  be  and  the  same 
is  hereby  annulled  and  set  aside,  and  that  the  right  of  plaintiff  to 
recover  rents  and  revenues,  and  to  sue  defendant  Butterfield  for  unpaid 
taxes,  be  reserved  ;  costs  in  both  Courts  to  be  paid  by  the  defendants. 

Rehearing  refused. 


No.  7526. 
Southern  Mutual  Insurance  Co.  vs.  Mary  A.  Pike  et  als. 

Wliore  the  heirs  of  a  preaident  and  treasurer  of  a  corporation  are  sued  for  moneys  alleged  to 
have  been  received  by  deceased  in  his  said  capacities,  and  they  set  up  that  the  only  money 
so  received  was  Confederate  money,  and  of  which  a  tender  was  made,  such  an  allegation 
does  not  constitute  an  admission  of  liability  or  indebtedness  for  the  amount  so  tendered 
and  heuce  doen  not  aatborize  a  judgment  against  them  fur  that  amount. 

Such  a  tender  doe:)  not  pieclude  defendants  from  pleading  prescription  against  the  demand. 

TVhcre  more  than  ten  years  hare  elap«)ed  since  the  deceased,  in  his  capacity  as  president  and 
treasurvr,  rendere<1  the  last  account  of  his  administration  of  the  affairs  of  the  corporation, 
the  plea  of  presci  iption  must  prevaiL 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
Rogers f  J. 


A.  L.  Gtismanj  8.  P.  Oreeves,  Barrow  d:  PopCj  Geo,  L.  Bright,  for 
Plaintiffs  and  Appellees ; 

1.    The  tender  made  by  appellants,  in  May,  1877,  was  an  admission  of  the  debt,  and  bars  their 

subsequent  plea  of  prescription.    18  An.  603;  Greeoleaf  on  Evidence,  Vol.  9,  Sec.  600;  3 

Starkie  on  Evidence,  Sec.  706. 
S,    The  rule  that  admi.<wions  cannot  be  divided,  does  not  apply  to  those  in  the  pleadings ;  18 

La.  6 ;  4  K.  144 ;  14  An.  860:  so  that  the  admissions  in  the  answer  of  defendants  can  be 

divided. 

3.  The  matter  of  Confederate  money  having  been  set  up  in  practical  avoidance  of  the  admis- 
sion of  the  debt>  appellants  were  bound,  in  order  to  succeed,  to  prove  that  Pike  bad  indeed 
received  this  money  "in  the  business  of  the  company,  in  the  discharge  of  his  duties  as 
president  and  treasurer."  Not  having  even  attempted  to  do  so,  Judgment  properly  went 
against  them.     14  An.  800 ;  21  An.  175,  5C5;  '22  An.  328. 

4.  As  both  payment  and  tender  waive  the  general  denial  and  bar  the  plea  of  prescription,  and 
this  Court  having  held  that  a  payment  in  Confederate  money  bars  the  plea  of  prescription 
—38  An.  584 — it  follows  that  a  tender  in  Confederate  money  will  also  bar  this  plea. 

5.  A  tender  of  something  else  than  the  thing  demanded  is  a  waiver  of  the  general  issue.  14 
An.  868,  Davis  vs.  Millaudon. 

6.  The  record  in  No.  7051,  containing  but  152  pages,  and  this  record  containing  331  pages,  it 
is  manifest  that  the  issues  and  facts  of  the  two  cases  are  not  the  aame. 
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7.  Not  having  perfected  their  eight  biUn  of  exceptions  reserred  against  the  adroiMiUHtT  idA 
legality  of  oar  evidence,  nor  complied  with  their  recorded  agreement  that  the  rnttop  ot 
the  Jadge  a  quo  on  their  exceptions  should  be  the  subject  of  review  by  this  Conn,  tp{N4< 
lants  must  be  held  to  have  waived  all  their  exceptions,  so  that  no  attacks  from  them  is 
now  permissible  as  to  the  admissibility  and  legality  of  our  evidence,  and  if  made  cannot 
be  noticed  by  this  Court  9  R.  405;  16  An.  356 :  4  An.  349  ;  11  M.  96 ;  »M.  34-J;  1  K  & 
459;  6  fif.  S.  86;  1  La.  301 :  6La.  677;  18La.321;  llR.346;  3  An, 980,  CSn -,  5An.l5:6Aa. 
316 ;  9  An.  354 ;  10  An.  491,  637,  713 ;  12  An.  741,  758 ;  15  An.  389  ;  30  An.  306 ;  81  As.  6S; 
8-2  An.  55 ;  S4  An.  445 ;  S6  An.  160 ;  33  An.  1044. 

8.  The  Act  of  1858  now  R.  C.  C.  3378.  that  certain  renonciaUons  of  prescription,  and  rpvirab 
of  claims  by  promises  and  acknowledgments  cannot  be  proven  by  parol,  is  not  rsamtlal 
to  the  preservation  of  public  order,  and  so  is  not  a  law  unto  the  Judge,  but  unto  litijpuiti. 
and  therefore  can  be  waived  by  these  last.    10  An.  713. 

Merrkkf  Mace  dc  Foster,  in  propria  persona,  claiming  interest  In  the 
jndgment  as  Attoiiieys. 

Andrew  8.  fferron,  H,  B,  Magruder,  F.  L,  Bichardson,  for  DefendantA 
and  Appellants : 

W.  S.  Pike  was  a  mandatory,  aU  the  obligations  of  his  mandate  began  at  the  same  time  lad 

were  ooterminal.    33  An.  488 ;  4  An.  173. 
Prescription  once  accrued  is  a  vested  right  which  can  only  be  divested  by  written  rvauods- 

tion  or  tacit  acknowledgment,  positively  proving  renunciation.    R.  C.  C.  3461. 
An  attorney  at  law  cannot,  by  his  pleadings,  renounce  prescription  without  special  authority. 

R.  C.  C.  3462;  6R.149. 
It  is  impossible  to  prove  by  parol  testimony,  the  interruption  of  prescription  against  ooa 

deceased.    If  admitted  without  objection,  it  cannot  be  considered,  being  violative  of  i 

prohibitory  Uw.    R.  C.  C.  2378,  par.  2;  33  An.  747;  84  An.  401 ;  36  An.  3^1 ;  15  An.  4Ui: 

33  An.  453. 
TSio  appeal  will  be  dismissed  for  irregularities  or  informalities,  except  on  motion  made  witkii 

three  days  after  filing  the  transcript.    31  An   339 ;  11  An.  613 ;  13  An.  745 ;  3  An.  39S;  S 

An.  138. 
Reply  to  brief  Ko.  4  of  plaintiffs  and  appellees  to  the  following  points  made  hy  oa  in  our  fim 

brief: 
1.    The  Judicial  confession  cannot  be  divided. 
8.    That  a  tender  of  Confederate  money  doea  not  bar  a  plea  of  preaoriptimi  against  p>od 

money. 

3.  That  the  authority  of  Dupre  vs.  Lumpkin,  18  An.  584,  cited  by  appellees,  doea  not  apply. 

4.  Reply  to  comments  upon  the  decision  of  Davis  vs.  Millaudov,  17  An.  104. 

5.  Reply  to  comments  upon  the  evidence  introduced  to  show  an  interruption  of  prescripliflB, 
or  that  it  never  begun  to  run. 

6.  Reply  to  comments  tt]>on  our  argument  that  W.  S.  Pike,  as  president  and  secTeftary,  vaa 
agent. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  suit  against  the  widow  and  heirs  of  the  late 
William  S.  Pike,  to  compel  the  rendition  of  an  account  of  his  adminis- 
ti'ation  of  the  affairs  of  the  plaintiff  Company,  aspre-sideut  of  said  Com- 
pany, and  to  recover  the  sum  of  $280,235.32,  the  alleged  anioimt  of 
money  and  funds  of  the  corporation  received  by  him,  and  of  his  alleged 
liabilities  for  premiums  collected,  those  he  failed  to  collect^  etc.,  and 
also  for  the  delivery  of  the  notes,  books,  seals,  and  other  property  of 
the  Company  held  by  him  at  his  death. 
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The  character  of  the  actiou,  and  the  history  of  the  litigation  con- 
nected with  the  subject  matter  of  the  suit,  will  be  fully  seen  by  refemng 
to  cases  7051  and  7821  of  this  Court,  reported  in  32  An.  483,  492.  The 
first  of  these  cases  was  identical  with  the  instant  one,  except  that  though 
the  petition  in  that  case  charged  the  same  liabilities  against  all  the 
heirs,  the  present  defendants,  and  for  the  same  causes  as  in  this  case, 
William  S.  Pike,  Jr.,  one  of  the  heirs,  a  resident  of  the  Parish  of  East 
Baton  Kouge,  where  that  suit  was  brought,  was  alone  cited. 

This  Court>,  by  its  decree  in  that  case,  ordered  the  defendant  therein, 
W.  S.  Pike,  Jr.,  to  render  an  account  of  the  administration  of  the  said 
William  S.  Pike,  Sr.,  as  president  and  treasurer  of  said  Company, 
within  sixty  days  after  notice  of  the  judgment. 

The  case  7821  mentioned,  shows  that  in  obedience  to  this  decree,  W. 
S.  Pike,  Jr.,  rendered  the  account  called  for,  and  pleaded  against  the 
action  and  demands  of  the  corporation  the  prescription  of  ten  yean. 
This  Court  affirming  the  judgment  of  the  District  Court,  overruled  the 
plea  of  prescription,  so  far  as  related  to  specific  property  sought  to  be 
recovered,  and  sustained  the  plea  against  the  moneyed  demand. 

In  the  instant  case,  the  defendants  are  appellants  from  a  judgment 
of  the  District  Court,  condemning  them  to  pay  $115,464.70,  and  order- 
ing a  rendition  of  an  account  of  W.  S.  Pikers  administration  of  the 
Company's  afiairs  up  to  the  time  of  his  death,  which  occurred  in  1875. 

The  defense  relied  on  in  tliis  case  is  the  one  that  prevailed  in  the 
previous  cade — the  prescription  of  ten  years  against  the  moneyed 
demand. 

The  plaintiff's  counsel,  whilst  denying  the  correctnessof  the  decision 
in  that  case,  urge  that  there  are  certain  admissions  in  the  answers  of 
the  defendant  in  this  case,  that  not  only  takes  it  out  of  the  principle 
of  that  decision,  but  actually  precludes  the  defendants  from  entering 
the  plea  of  prescription,  and  the  Court  from  entertaining  it,  and  this 
argument  prevailed  with  the  Court  of  the  first  instance,  as  shown  by  its 
decree  now  under  review. 

The  admissions  referred  to  we  copy  from  the  answer,  and  are  as 
follows: 

**  Defendants  admit  that  from  the  21st  day  of  January,  1856,  up  to 
the  said        day  of  Wm.  S.  Pike  acted  as  president  and  treasurer 

of  the  Southern  Mutual  Insurance  Company,  in ,  the  Cit^''  of  Baton 
Rouge,  but  aver  that  all  the  business  of  said  corporation  ceased  in  the 
year  1862,  owing  to  the  war  then  existing  between  the  United  States 
and  the  Confederate  Stat-es,  and  that  after  that  period  no  new  risks 
were  taken.  That  on  the  expiration  of  the  proAitical  workings  of  Uie  corpo^ 
ration  in  the  year  1863,  there  was  on  hand  in  Confederate  money,  the  sum 
of  one  hundred  and  fifteen  thousand,  four  hundred  and  sixty-four,  and 
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70-100  dollars,  wliieb  the  said  Pike  was  obliged  to  receive  in  the  buni- 
ness  of  the  Conipan^^  in  the  discharge  of  his  dnties  as  president  and 
treasurer,  that  being  the  only  currency  then  in  use  in  the  St«te  of 
Louisiana. 

**That  in  the  year  1863,  the  said  Wm.  S.  Pike  removed  to  the  City 
of  New  Orleans,  where  he  resided  until  his  death,  in  the  year  1875. 
That  when  he  came  to  this  city,  as  aforesaid,  he  brought  with  him  the 
only  assets  of  the  Company  then  existing,  consisting  of  the  said  $115,- 
464.70  in  Confederate  currency,  which  still  exists  in  kind  in  the  posses- 
sion of  these  Respondents,  and  which  is  herewith  tendered  in  court  to 
await  the  order  of  court." 

These  admissions  follow  the  general  denial. 

The  answer  in  the  other  case  decided  by  our  i)redeces8or8,  contained 
substantially  the  same  averment  of  the  conversion  of  the  funds  of  the 
Company  into  (Confederate  money  and  the  compulsory  cause  thereof; 
but  there  was  not  in  that  answer,  as  in  this,  a  tender  of  the  Confed- 
erate money,  and  it  is  claimed,  besides,  that  in  this  answer  there  is 
virtually  an  admission  that  Pike  was  the  president  and  treasurer  of 
the  Company  up  to  the  time  of  his  death,  and  that  during  this  time 
prescription  could  not  run  in  his  favor. 

The  admission  is  claimed  to  be  found  in  this  expression : 

*'  Defendants  admit  that  from  the  21st  day  of  'January,  1856,  up  to 
the  said        day  of  Wm.  S.  Pike  acted  as  president  and  treasurer 

of  the  Southern  Mutual  Insurance  Company." 

It  is  this  language  of  the  answer  which,  as  stated,  it  is  claimed  is 
inconsistent  with,  and  precludes  the  plea  of  prescription  filed  by 
defendants.  The  nature  and  effect  of  this  part  of  tlie  answer  are  first 
to  be  considered. 

It  is  an  elementary  rule  of  practice  that  where  a  particular  thing  is 
demanded  in  a  suit,  and  the  delivery  of  that  thing  is  tendered  by  the 
defendant,  in  response  to  the  petition,  or  where  a  liabilit3^  is  chargc<l 
for  a  stated  debt,  and  the  money  is  sought  to  be  recovered,  a  tender  of 
the  sum  claimed,  or  a  part  thereof,  amount  to  judicial  admissions 
touching  the  thing  or  the  money  demanded,  that  cannot,  as  a  rule,  be 
defeated  by  prescription  or  any  other  defense  inconsistent  with  a 
liability  for  the  thing  or  money  tendered  on  the  part  of  the  defendant, 
and  the  right  of  thip  plaintiff  to  receive  that  thing  or  recover  that 
money.  It  is  quite  as  elementary,  however,  that  the  tender  made  mast 
accord  strictly  with  the  demand. 

Here  the  suit  is  for  the  restitution  of  certain  specific  objects,  and  to 
establish  a  liability  for,  and  compel  the  payment  of  a  large  sum  of 
money.  As  to  the  moneyed  demand,  the  defendants  deny  any  liability 
therefor,  and,  as  we  construe  it,  not  to  weaken  that  denial,  but  to 
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strengthen  it  and  to  give  a  reason  therefor,  they  say  that  the  party, 
whom  they  are  sued  as  representing,  never  had  in  his  possession  and 
keeping  the  sum  of  money  charged,  and  wliich  receiving  x)os8€»s8ion  and 
keeping  is  averred  to  be  the  very  basis  of  their  demand,  but  that  only 
"  Confederate  money ^^  was  received  by  him  througli  compulsion;  and 
which  Confederate  money,  worthless  tliough  it  be,  is  tendered  to  the 
plaintiff  as  the  money  and  only  money  that  Pike  had  received  and  kept 
as  president  and  treasurer  of  said  Company. 

We  do  not  think  the  admission  on  this  point,  and  tlie  tender  referred 
to,  have  the  force  and  effect  contended  for  and  constitute  a  confession 
on  the  part  of  the  defendants  that  they  owe  to  the  plaintiff  the  amount 
of  Confederate  money  so  tendered,  $115,464.70,  in  lawful  currency  of 
the  United  States,  for  which  alone — and  not  for  Confederate  money — 
they  were  sued.  And  our  conclusion  is  the  same,  whether  we  consider 
the  entire  answer  as  a  whole,  or  the  parts  thereof  separately.  The 
admission  that  Confederate  money  had  been  received  and  the  tender  in 
kind  of  this  money,  could  not  reasonably  be  construed  as  a  confession 
that  the  defendants,  or  the  party  they  represented,  owed  a  like  amount 
in  any  kind  or  sum  of  money. 

Nor  do  we  view  the  language  last  quoted  from  the  answer,  as  an 
admission  that  Pike  was  the  acting  president  and  treasurer  of  the  Com- 
pany up  to  the  time  of  his  death.  Were  w*e  to  construe  the  word 
^' said,"  or  "  said  day,"  occurring  therein,  as  referring  to  the  time  or 
the  day  named  in  the  petition,  as  terminating  the  tenure  of  his  office, 
his  functions  in  the  capacities  charged,  and  which  was  the  day  of  his 
death,  as  contended  for  by  counsel,  then  we  might  give  it  that  meaning, 
but  we  do  not  so  construe  it.  It  may  be,  strictly  speaking,  the  proper 
grammatical  construction,  there  being  no  time  or  day  mentioned  in  the 
answer  and,  therefore,  none  therein  to  which  the  expression  "  said  day  ^ 
refers ;  and  the  day  o'  Pike's  death  being  the  day  last  named  in  the 
petition.  Bat  we  must  not  rely  solely  on  grammatical  construction  as 
an  infallible  test  to  arrive  at  the  meaning  of  a  word  or  sentence,  but 
should  rather  gather  that  meaning  from  the  entire  context,  and  follow- 
ing this  juster  rule,  we  find  in  other  parts  of  that  answer  expressions 
which  fully  show  that  no  such  admission  was  intended.  For  instance, 
it  is  stated  in  the  answer  "  that  all  the  business  of  said  corporation  ceased 
in  the  year  1862,  owing  to  the  w^ar,  and  after  that  period  no  new  risks 
were  taken."  "  Tliat  on  the  expiration  of  the  practical  workings  of 
the  corporation  in  1863,"  etc.,  language  that  forbids  the  idea  of  the 
Company  being  still  in  existence,  and  Pike  acting  as  its  president  and 
tf-easurer,  wlien  he  died.  Construed  as  a  whole,  the  clear  intent  of  the 
answer  was  that  the  Company  ceased  its  active  operations  and  was  no 
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longer  a  live  Company  after  1863,  and  then  ended,  practically,  Pike's 
connection  with  tlie  corporation  as  its  president  and  treasurer. 

Thus,  we  find  nothing  in  the  answer  that  operates  as  a  bar  to  the  plea 
of  prescription,  or  in  any  way  takes  this  case  out  of  the  principles  and 
the  decision  respecting  this  plea,  enunciat-ed  in  the  case  7621,  decided 
by  our  predecessors.  In  that  case,  this  question  of  prescription  against 
the  identical  demands  preferred  in  this  suit  was  determined,  and  deter- 
mined upon  issues  and  pleadings  substantially  the  same  as  now  pre- 
sented, tlie  only  difference  being  that  in  that  case,  whilst  all  the  parties 
now  sued  were  charged  with  liability  for  the  debt,  only  one  of  them, 
but  he  standing  on  the  Siime  plane,  and  having  the  same  representative 
capacity  as  the  others,  was  sued.  There  is  no  reason,  then,  why  that 
decision  should  not  be  viewed  as  determining  the  same  issue  now  pi*e- 
sented  upon  the  same  demand,  and  should  not  control  our  conclusion 
respecting  it,  unless  we  find  it  so  repugnant  to  the  legal  principles 
bearing  on  the  issue,  as  to  deprive  it  of  all  force  and  authority  as  a 
precedent.  To  show  how  completely  it  covers  this  case,  we  quote  from 
that  opinion  delivered  by  Chief  Justice  Manning,  as  the  organ  of  tlie 
Court,  as  follows : 

**  This  Company  was  located  at  Baton  Rouge.  The  last  meeting  of 
its  directors  was  held  there  February  1,  1862.  The  sfettement  made 
then  by  the  elder  Pike,  as  its  president  and  treasurer,  is  the  basis  of 
this  suit.  He  left  that  place  permanently  in  1863,  or  early  in  1864. 
During  his  life  no  suit  was  Instituted  against  him.  The  latest  entry  iu 
the  books  was  in  1864.  The  prescription  pleaded  by  the  defendant,  as 
one  of  the  heirs  of  his  father,  cannot  be  successfully  opposed  to  the 
demand  for  any  specific  object,  such  as  the  books,  eto.,  and  it  is  con- 
ceded that  it  does  not.  But  the  cash  or  money  in  hand  in  1864,  and 
the  liability  for  non -collection  of  the  notes  and  premiums  on  policies,  is 
on  a  different  footing.  By  the  conversion  of  the  former,  and  by  the 
failure  te  collect  the  latter,  a  debt  was  created  and  the  prescription 
liberandl  causa  is  applicable  thereto. 

"  It  cannot  be  seriously  contended  that  Pike  received  the  money  as  a 
special  deposit.  It  was  not  expected  that  he  should  return  it  in  kind, 
or  distribute  the  identical  money  among  those  who  might  be  entitled 
to  it. 

.  '^From  themoment  when  the  business  of  the  Company  stopped,  when 
lie  ceased  to  conduct  it  in  any  of  the  capacities  he  had  assumed,  the 
liability  for  the  money  or  personal  obligation  arose,  which  was  enforce- 
able against  him.  This  is  equally  true  of  the  notes.  If  it  was  his  duty 
to  collect  them,  and  he  failed  to  perform  it,  whereby  they  were  losti 
his  liability  attached,  and  his  creditors  must  enforce  it  in  time,  at  their 
peril.         •         *         •••••»•••• 
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•*  We  hold  that  the  elder  Pike's  liability  attached  in  1864 ;  that  his  son 
and  heir  cannot  prescribe  the  demand  for  specific  property,  but  he  can 
oppose  the  piescription  Uberandl  causa  to  the  claim  for  money,  and  to 
that  of  indebtedness  for  failure  to  collect  the  notes  and  premiums  which 
it  is  alleged  he  should  have  collected.  He  lived  twelve  years  after  the 
business  of  the  Company  had  ceased.  No  judicial  demand  was  made 
during  that  time  for  the  recovery  of  the  debt  created  by  his  alleged 
laches,  and  his  heir  is  protected  from  that  demand  by  the  lapse  of 
time.'* 

This  same  demand  is  again  urged  by  the  same  plaintiff  and  against 
the  same  defendants,  and  others  joined  with  him  in  the  same  capacity, 
and  by  reason  of  its  rejection  by  our  predecessors,  for  the  cause  assigned, 
we  must  regard  the  disposition  thus  made  of  it  as  final  and  conclusive, 
and  authoritative  upon  us. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered,  it  is  further 
ordered,  adjudged  and  decreed,  that  the  plaintiff  recover  of  the  defend- 
ants the  specific  objects  described  in  the  i>etition,  such  as  the  books, 
papers,  seal,  etc.,  of  the  Southern  Mutual  Insurance  Company,  and  that 
the  rest  of  the  demand  therein  contained,  be  rejected,  and  the  plea  of 
prescription  filed  against  the  same  as  to  said  moneyed  demand  be  sus- 
tained ;  defendants  to  pay  costs  of  the  lower  court,  and  plaintiff  of  this 
appeal. 

Levy,  J.,  absent- 


No.  7645. 
Mrs.  Annie  Huyghe  vs.  Henhy  Brinkman. 

The  Judgment  of  aJaRtlce's  coart  ejecting  an  ocoupant  of  a  hoase  under  the  laws  of  landlord 
and  tenant,  charged  to  be  null  and  void  in  an  action  of  damages  for  wrongful  ^ectment, 
cannot  be  inquired  into  c«)UaterBlly,  if  regular  in  form  and  valid  on  ita  face. 

A  plaintiff  in  aa  ejectment  suit  i^  not  reaponaible  for  the  manner  in  which  the  officer  chanced 
with  the  ezeuution  of  the  Judgment  performed  his  duty,  unless  he  instructed  him  or 
directed  his  course  in  the  premi^ies. 

APPEAL  from  the  Third  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


J,  O.  Nixon,  for  Plaintiff  and  Appellee: 

1.  The  Judgment  of  a  Justice's  court  in  an  ^ectment  suit  where  plaintlfT  sues  as  landlord  is 
not  conclusive  of  title  between  the  parties,  where  the  plaintiff  In  the  suit  has  never  been 
in  either  physical  or  legal  poesesslonof  tiie  property,  and  where  the  defendant  has  always 
possessed  and  claimed  as  owner. 

t.    A  contract  of  lease  can  only  be  created  by  consent  of  parties. 
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Hnyghe  vs.  BrinlnnaD. 

3.  A  mere  notice  from  one  not  in  poasessioD,  and  who  has  never  been  in  poHsessioD,  to  a 
poeaessor  who  claimB  a»  owner,  that  he  will  be  held  liable  for  rent  if  be  dues  not  vacate, 
cannot  make  the  poeijessor  the  tenant  of  him  who  gives  the  notioe.  17  An.  S3 ;  90  An. 
2t}8 ;  19  An.  101. 

Bayne  i&  Denhyre,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocH^:,  J.  This  is  an  action  for  damages,  in  which  plaintiff  charges 
in  substance,  that  at  the  instance  of  defendant,  who  claimed  to  be  the 
owner,  by  purchase  at  a  partition  sale  of  her  husband^s  succession,  of 
the  house  and  lot  in  which  she  had  resided  before  and  since  her  hns- 
band^s  death,  she  was  illegally  ejected  from  her  home  by  the  constable 
of  a  justice's  court,  in  execution  of  a  judgment  of  said  court. 

She  charges  thenullity  of  said  judgment,  which  was  rendered  on  the 
law  of  landlord  and  tenant,  on  the  ground  that  she  was  not  a  tenant 
of  the  defendant,  and  that  said  judgment  of  the  justice's  court  was  vir- 
tually a  judgment  passing  on  the  title  to  immovable  property,  over 
which  said  court  had  no  jurisdiction,  and  she  claims  damages  in  the 
sum  of  two  thousand  dollars. 

Defendant  appeals  from  a  verdict  and  judgment  in  plaintiff's  favor, 
for  five  liundred  dollars. 

We  note  that  plaintiff  in  her  petition  does  not  allege  ownership  of 
the  property,  and  does  not  pray  to  be  recognized  as  such,  and  hence 
the  question  of  ownership  cannot  be  passed  upon  in  this  case. 

lUaintiff  charges  that  the  judgment  in  the  justice's  court  was  obtained 
by  deception  and  fraud,  and  is  an  absolute  nullity.  An  inspection  of 
the  record  of  that  cjise  shows  that  plaintiff  was  duly  cited  in  an  eject- 
ment suit  as  a  tenant,  and  that  a  judgment,  regular  in  form  and  valid 
on  its  face,  was  rendered  and  duly  notified.  No  appeal  was  taken  from 
said  judgment,  no  action  in  nullity  was  filed,  and  judgment  is,  therefore, 
final. 

It  maybe,  as  plaintiff  argues,  that  the  evidence  did  not  show  that 
she  was  a  tenant  of  defendant,  and  that  the  true  object  of  the  suit  was 
to  place  defendant  in  possession  of  immovable  property,  under  an  issue 
involving  a  question  of  title,  over  which  the  court  had  no  jurisdiction. 
But  there  is  no  evidence  in  the  record  to  support  those  allegations,  or 
to  show  that  such  proof  was  made  in  the  justice's  court.  As  the  judg- 
ment is  not  absolutely  null,  we  have  no  authority  to  review  it,  and 
must  conclude  that  it  is  what  it  purports  to  be,  a  judgment  of  ejectment 
between  landlord  and  tenant. 

Hence,  the  defendant  Brinkman  cannot  be  held  responsible  in  dam- 
ages for  causing  the  execution  of  a  valid  judgment  rendered  in  his 
favor;  and  is  not  responsible  for  the  acts  of  the  officer  charged  with 
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the  execution,  unleBS  it  be  proven  that  he  directed  the  officer  as  to  the 
manner  and  mode  of  executing  the  judgment.  11  A.  476,  Barrymore  vs. 
McFeely,  32  A.  1179. 

The  record  shows  that  the  defendant  was  not  present  and  did  not 
in  any  manner  interfere  with  the  officer  in  the  discharge  of  his  duty. 

As  the  judgment  under  which  plaintiff  was  expelled  is  final  and  valid 
on  its  face,  and  as  she  does  not  claim  title  or  ownership  to  the  property 
from  which  she  was  ejected,  we  are  at  loss  to  conceive  upon  what 
grounds  she  can  recover  damages  in  this  suit. 

Hence,  we  conclude,  that  there  is  error  in  the  verdict  of  the  jury. 

It  is,  thei-efore,  ordered,  adjudged  and  decreed,  that  the  verdict  of 
the  jury  be  set  aside,  and  the  judgment  of  the  lower  court  annulled, 
avoided  and  reversed,  and  it  is  ordered  that  plaintiff's  demand  be 
rejected,  and  her  action  dismissed,  as  in  case  of  non-suit,  at  her  costs 
in  both  Courts. 

Behearing  refused. 
♦      Levy,  J.,  absent. 


S4  sssl 
46   784t 

No.  7752.  34  g^ 

Mrs.  E.  Weiser  vs.  Peter  Blaese  et  al.  "^  ^ 
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When  an  order  was  rendered  granting  a  suspensive  appeal,  but  before 
the  transcript  was  filed  in  this  Court,  a  rule  was  taken  to  set  aside  the 
order  of  appeal,  on  the  ground  of  insufficiency  of  the  surety  on  the 
appeal  bond,  which  rule  was  made  absolute,  and  a  judgment  was 
rendered  revoking  the  order  of  appeal  after  the  transcript  was  filed : 

A  motion  to  dismiss  the  appeal,  accompanied  by  a  transcript  of  the 
proceedings  in  the  lower  court  on  the  rule,  with  its  judgment  setting 
aside  the  order  of  appeal,  will  be  maintained  and  the  api>eal  dismissed! 

No  appeal  will  be  recognized  in  this  Court  without  an  order  of  appeal 
upon  which  it  is  based. 

APPEAL  from  the  Third  District  Court  for  the  Parish  of  Orleans, 
Monroe^  J. 


A,  L.  Tucker^  S.  Belden,  for  Plaintiff  and  Appellant. 
L.  L,  Levy,  for  Defendant  and  Appellee. 


72. 


The  opinion  of  the  Court  was  delivered  by  Todd,  J. 
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State  ex  rel.  Police  Jnry  vs.  MUcar,  S^beriff,  et  al. 

' ^'  State  ex  rel.  Police  Jury  of  Livingston  Parish  vs.  F.  W. 

MiscAR,  Sheriff,  et  al. 

A  suit  for  mandamus  by  the  Police  Jury  of  a  parisb  to  compel  tbe  Clerk  asd  Sbeiiff  of  Ui« 
parish  to  remove  their  ofSces  and  archives  to  a  new  seat  of  JuMtice  designated  by  said 
Police  tTnry,  which  contains  no  moneyed  demand,  discloses  no  appealable  interest  withim 
the  appellate  Jurisdiction  of  the  Supreme  Court;  and  an  appeal  taken  fttnn  a  Judgment 
therein  will  be  diftmiased. 

The  affidavit  of  appellant  or  of  bis  counsel,  touching  the  pecuniary  amount  involved  in  a 
controversy,  will  be  considered  by  the  Supreme  Court,  when  the  record  discloses  booms 
pecuniary  amount  in  dispute;  but  when  it  appears  from  the  nature  of  the  suit  that  no 
judgment  can  be  rendered,  a^Jndioating  a  pecuniary  gain  or  loss  to  either  parl^,  aaeh 
affidavit  will  not  be  considered  as  conferring  Jurisdiction. 

APPEAL  from  tbe  Eighteenth  Judicial  District  Court,  Parish  of 
Livingston.    Thampaon,  J. 


S.  D.  Elli€,  District  Attorney,  M.  A.  StrhJcland,  W.  B.  Kemp,  for 
Belator  and  Appellants. 

Bu88ell  (&  Marr,  for  Defendants  and  Appellees. 


% 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  The  Police  Jury  of  Livingston  Parish  has  taken  this 
appeal  from  a  judgment  rejecting  its  application  for  mandamus  to  com- 
pel the  Respondents  to  remove  their  offices  and  their  papers  and 
archives  from  one  place  to  another,  tbe  latter  place  having  been 
Selected  and  designated  by  an  ordinance  of  the  Police  Jary,  as  tbe 
parish  seat  of  said  parish,  in  obedience  to  an  election  ordered  under 
the  provisions  of  Act  No.  13  of  1877,  Extra  Session. 

Appellees^  motion  to  dismiss  the  appeal,  on  the  ground  that  the  issue 
presented  in  the  cause  does  not  involve  a  pecuniary  amount  in  dispute 
within  our  appellate  jurisdiction,  is  well  founded  and  must  prevail. 

Art.  81  of  the  present  Constitution,  defining  the  jurisdiction  of  this 
Court,  has  already  been  the  subject  of  several  thorough  judicial  inves- 
tigations, and  we  consider  the  following  proposition  as  embodying  a 
correct  interpretation  of  that  Article,  and  as  firmly  established  in  our 
jurisprudence  :  with  the  exception  of  suits  for  divorce  and  separation 
from  bed  and  board,  and  of  cases  involving  the  legality  or  constitu- 
tionality of  any  tax,  toll,  or  Impost,  or  of  any  fine,  forfeiture  or  penalty 
imposed  by  a  municipal  corporation,  our  civil  appellate  jurisdiction 
must  be  tested  By  the  pecuniary  amount  involved  in  the  controversy, 
as  between  the  parties  thereto.  State  ex  rel.  Newman  vs.  Hayles,  32  An. 
1136  }  State  ex  rel.  Ci-ean  vs.  Bouny,  32  An.  1191 5  State  ex  rel.  Buckner 
YB.  Jastremski,  33  An.  110. 
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State  ex  rel.  Police  Jury  vs.  Miocar,  Sheriff,  et  al. 

In  Ihia  case  there  is  no  moneyed  demand  of  any  kind,  and  hence,  oar 
jurisdiction  must  be  tested  by  the  amount  of  direct  pecuniary  interest 
involved  in  the  controversy  as  between  the  parties  thereto,  as  disclosed  by 
the  pleadings  and  by  the  evidence. 

The  issue  is  the  right  of  Relators  to  compel  the  Respondents  to  obey 
the  mandate  of  the  Police  Jury  chauging  the  parish  seat,  and  we  are  at 
an  absolute  loss  to  conceive  of  any  pecuniary  interest  which  the  Rela- 
tors may  have,  directly  or  indirectly,  in  the  determination  of  such  an 
issue.  And  it  is  equally  clear  that  Respondents  have  no  more  pecu- 
niary interest  involved  in  the  question. 

We  quote  from  appellants'  brief  on  the  merits,  the  following  significant 
declaration : 

'*  The  clerk  and  sheriff,  as  officials,  have  no  interest  as  to  where  the 
seat  of  justice  shall  be  located  in  a  parish." 

And  without  violence,  the  same  reasoning  can  be  applied  to  the 
members  of  the  Police  Jury,  as  officials. 

We  note,  and  we  have  given  due  consideration  to  the  allegation  in 
Relator's  petition,  and  to  the  affidavit  of  their  counsel  filed  in  this 
Court,  in  which  it  is  stated  that  '^  the  amount  in  controversy  and  the 
interest  involved  to  the  people  of  Livingston  largely  exceeds  one 
thousand  dollars  in  this  suit." 

But  we  have  sought  the  record  in  vain  for  any  evidence  to  support 
either  the  allegation  or  the  affidavit. 

With  due  deference  to  couusel,  we  know  that  their  affidavit  was 
made  in  good  faith,  and  it  is  very  probable  that  the  suit  does  involve, 
for  the  people  of  Livingston  Parish,  a  pecuniary  interest  exceeding  one 
thousand  dollars,  but  such  interest,  if  it  exists,  is  not  disclosed  by 
the  record,  and  besides,  the  people  of  Livingston  are  not  parties  to 
this  controversy. 

In  the  case  of  Crean,  ^  An.  1191,  we  distinctly  laid  down  the  rule 
that :  "  The  raaguitude  of  public  interest  awakened  by  the  peculiar 
litigation,  the  importance  of  the  legal  questions,  added  to  the  dire  conr 
sequences  to  flow  from  the  execution  of  an  alleged  unconstitutional 
Act  of  the  Legislature,  cannot  alone  be  invoked  as  the  test  of  our 
jurisdiction  in  any  given  case." 

In  the  case  of  Wilkins  vs.  Gault,  32  An.  929,  plaintiff  had  sued* on  an 
amount  exceeding  one  thousand  dollars,  but  the  record  showed  that  a 
portion  of  the  sum  declared  upon  consisted  of  legal  iuterest  added  to 
the  capital  of  the  claim,  which,  without  such  interest,  did  not  exceed 
one  thousand  dollars,  and  for  those  reasons  the  appeal  was  dismissed, 
and  in  that  case  the  following  rule  of  interpretation  was  announced : 
'^  The  real  amount  in  dispute,  exclusive  of  interest,  whenever  the  same 
can  be  legally  ascertained  from  the  pleadings  and  documents  annexed, 


836  SUPREME  COURT  OP  LOUISIANA, 

state  ex  rel-  Police  Jary  vs.  Mlsoar,  Sheriff,  et  al. 

— ^—  ■  111  .  -      -    — ■ . 

and  not  the  allegations  of  parties^  is  to  be  the  test  of  onr  jurisdiction  and 
shaU  be  our  rale  in  determining  all  sncli  questions/' 

In  the  case  of  £.  R.  Moore  et  al.  vs.  Police  Jury  of  Bossier  Parish, 
involving  the  removal  of  the  parish  seat,^  we  entertained  jurisdiction  on 
tlie  ground  that  a  citizen  &f  the  parish  intervened  in  the  suit,  and 
alleged  and  showed  an  appealable  interest  in  the  controversy. 

When,  from  the  nature  of  the  pleadings,  some  pecuniary  interest  is 
disclosed,  and  the  special  amount  of  it  does  not  clearly  appear,  an 
affidavit  showing  that  such  interest  is  of  an  appealable  amount,  will 
be  considered  in  support  of  the  appellate  jurisdiction. 

But  no  allegation  and  no  affidavit  can  create  an  appealable  amount 
of  interest,  in  a  litigation  which,  from  its  very  nature  and  essence, 
presents  an  issue  involving  no  pecuniary  gain  or  loss  to  the  parties  in 
the  suit,  and  where  it  is  apparent  from  the  pleadings  that  the  only 
judgment  to  be  possibly  rendered,  can  abjudicate  no  amount  in  dispute 
or  dispose  of  no  fund  to  be  distributed. 

The  principle  on  which  we  rest  this  opinion  was  fully  recognized  and 
frequently  applied  by  our  predecessors  of  this  Court,  in  determining 
similar  questions  of  jurisdiction,  as  appears  from  the  following  decis- 
ions: State  ex  rel.  Sternberg  vs.  Lagarde,  21  An.  18;  State  ex  rel. 
Creagh  vs.  Judge,  21  An.  108 ;  State  ex  rel.  Wrotnoski  vs.  Bryan,  21 
An.  186 ;  State  ex  rel.  St.  Romes  vs.  Levee  Press  Company,  22  An.  622 ; 
State  ex  rel.  Hero  vs.  Lavische,  24  An.  148 )  State  ex  rel.  Belden  vs. 
Markey,  21  An.  743. 

We  are,  therefore,  clear  that  the  pleadings  and  the  evidence  in  this 
case  fail  to  disclose  in  either  party  to  the  suit,  a  pecuniary  interest 
within  our  appellate  jurisdiction.  The  motion  to  dismiss  and  the 
merits  of  the  case,  being  submitted  together,  we  had  the  undoubted 
authority  to  examine  the  evidence,  as  well  as  the  pleadings,  in  testing 
the  question  of  jurisdiction. 

And  we  may  add,  that  by  this  view  of  the  subject^  the  ends  of  justice 
are  well  subserved,  since  a  question  involving  an  interest  purely  local 
will  be  solved  by  the  local  authorities. 

It  is,  therefore,  ordered,  that  this  appeal  be  dismissed  at  appeUaftta' 
costs. 

Rehearing  refused. 

Levy,  J.,  absent. 
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Mb8.  Cathebike  Zellbr,  Widow,  vs.  Southern  Yacht  Club.         5^  1725 


The  alluvion  or  battore  that  forma  upon  the  ahorea  of  Laka  Poiitchartraiii  ia  not  aasoeptible  of    ,  'J  ^ 
private  ownerabip,  anch  alluviou  doea  not  therefore  become  the  property  of  ownera  <^  lota     ,  «^     g^ 
fronting  on  aaid  Lake.  1125     7f 

It  la  the  accretion  made  by  rlvera  and  atreama  only,  that  belonga  to  the  proprietora  of  the 
adjacent  lunda. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazaru8,  J. 


Joseph  Brewer  J  W.  H.  Pascoey  for  Plaintiff  and  Appellant: 

1.  The  rale  of  oonatraction  that  a  later  statute  doea  not  repeal  a  former  atatute  nnleaa  by 
positive  enactment  or  irreconcilable  conflict ;  that  one  section  of  a  statute  doea  not  repeal 
a  former,  if  it  can  be  construed  aa  an  excepUuu  to  such  tbrmer  section,  is  mora  strictly 
enforced  in  reference  to  the  Civil  Code  than  even  in  the  case  of  a  statute. 

S.  The  former  statute,  section,  article,  sentence,  is  affected  by  the  latter  only  so  far  aa  the 
exception  speciflcnlly  made  ia  oonoerned;  and  this  exception  cannot  be  extended  by 
implication  or  inference — because  such  extension  would  constitute  a  pro  tanto  repeal  of 
the  general  law  previously  existing.  C.  C.  Art.  33;  4  Bob.  71 :  2  An.  919 ;  3  Aji.  399 ;  13 
An.  3S9,  383 ;  20  An.  140 :  Bowen  vs.  Lease,  5  HUl,  221 ;  Canal  Co.  vs.  Railroad  Co  .  4  Gill 
A  John,  I ;  Street  va.  Commonwealth,  6  W.  &  8.  209 ;  Commonwealth  vs.  Easton  Bask, 
10  Barr,  442;  Brown  vs.  Connty  Commia.,  21  Penn.  37 ;  Sedgwick  on  Con.  Stats,  and  Con. 
Law,  pp.  96-106. 

3.  Lake  Pontchai ti-ain  is  not  unArmqf  the  Sea,  but  is  an  inland  bcuiin,  not  having  an  imme- 
diate oonnection  with  the  sea,  and  situated  above  the  level  of  the  sea.  The  right  of  Mcrs- 
tion  does  exist  on  Lake  Pontchartrain.    C.  C  Art.  510. 

4.  "  AeeeeHon, "  is  derived  from  the  Latin  work  aeeetsio,  which  means,  an  increase  or  addition. 
The  derivative,  aeeetaion,  is  the  right  to  all  which  one's  own  property  producer,  whether 
that  property  be  movable  or  immovable,  and  the  right  to  that  which  ia  united  to  it  by 
accession,  either  naturally  or  artiOcially.  2  Kent  Comm.  360 ;  8  Blackstone  Comm.  404 ; 
C.  C.  Arts.  504  et  §eq. ;  Bouvier*s  Dictionary,  verbo  Accession. 

5.  The  property  claimed  by  plaintiff  is  both  an  accession  and  accretion. 

6.  A  frontage  on  Lake  Pontchartrain  is  what  pladntiff  acquired  under  her  title.  The  boundary 
of  her  property,  in  the  deed,  was  a  f^rontage  on  the  lake,  and  that  ahe  is  legally  entitled  to. 

7.  Usurpations  and  wrongs  to  private  rights  of  property  cannot  be  Justified  by  considera* 
tions  of  benefit  to  commerce,  and  the  right  of  expropriation  of  private  property  can  only 
be  exercised  according  to  the  forms  of  law.    12  An.  541. 

8.  Defendant  corporation  is  without  title,  and  although  it  contends  that  the  property  claimed 
by  plaintiff  is  common  property,  yet  this  same  corporation  has  taken  possession,  occupy, 
use  and  ei\Joy  this  comm4)n  property^  to  the  exclusion  of  plaintiff  and  all  other  persona, 
which  is  a  clear  usurpation  of  a  private  right. 

Joseph  P.  Ifornor,  Francis  W.  Bakery  for  Defendant  and  Appellee: 

1.  Accession  is  that  which  becomes  united  to,  or  incorporated  with  other  property,  by 
reason  of  human  agency.    C.  C.  Arts.  504  et  eeq. 

2.  One  claiming  of  an  aoceasion  to  his  property,  must  flnt  tender  the  value  of  the  materials 
and  the  price  of  the  workmanship  to  the  person  who  made  it.    C.  C.  Art.  508. 

3.  Alluvion,  or  batture,  is  the  gradual  and  imperceptible  deposit  of  earth  by  a  river,  or 
flowing  stream,  on  its  banks.  It  results  from  the  forces  of  nature,  not  by  human  int«^ 
vention.    C.  C.  Art.  509 ;  Domat  Civil  Law,  Art.  2157. 

4.  Accretion  is  the  right  to  claim  the  alluvion,  or  batture,  which  £b  the  thing.  Bouvier's 
rict'y,  verbo  Accretion. 
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5.  It  l6  essential  to  the  right  to  accretioD,  that  the  land  shonld  be  bounded  on  one  aide  bfs 
water-conne.    6  M.  816 ;  9  M.  717 ;  18  La.  193. 

6.  '  There  is  no  right  of  accretion,  allarion,  or  battore,  in  favitr  of  owners  of  Lmd  Ihntlng  Ae 

seashore.    13  La  324.    18  La.  13S. 

7.  Lake  Pontchartraln  is  an  arm  of  the  sea,  and  there  is  no  right  of  accretion  upon  its  thoreiL 
Its  shores  are  not  susoeptible  of  private  owner»hip.    C.  C.  Art.  450-1-^-3. 

8.  The  Bevetment  or  Protection  Levee,  on  the  shore  of  Lake  Pontchartrain,  in  the  rear  of  tte 
City  of  New  Orleans,  erected  by  the  Mississippi  and  Mexican  Gnlf  Ship  Canal  Compur. 
under  Act.  30  of  1871,  are  the  property  of  the  corporation  of  the  City  of  New  Orkaia, 
under  its  exclusive  control,  and  are  not  stisoeptible  of  private  ownership  or  oontcoL  Ad 
30  of  1871 ;  Act  16  of  1876. 


The  opinfion  of  the  Court  was  delivered  by 

ToDD^  J.  The  plaintiff,  having  title  by  parchase  to  a  lot  situated  on 
Lake  Pontchartrain,  seeks  in  this  suit  to  be  declared  owner  of  the 
'*  batture,  accession  or  accretion,  formed  and  to  be  formed  between  the 
former  frontage  of  the  lot  and  the  waters  of  the  lake/^  and  to  recover  of 
the  defendant  two  thousand  dollars  for  trespassing  thereon. 

An  exception  was  filed  by  the  defendant,  substantially  to  the  effect: 
'^  That  the  petition  disclosed  no  cause  of  action ;  that  the  plaintiff 
seeks  to  recover  an  accession  or  accretion  on  the  shore  of  Lake  Pont- 
chartrain, and  the  right  of  property  does  not  exist  in  such  accession  or 
accretion  on  said  lake,  the  same  being  an  arm  of  the  sea.'' 

The  exception  was  sustained  and  the  suit  dismissed,  and  the  plaintiff 
has  appealed. 

We  think  the  judgment  was  correct. 

Accession  "  is  that  which  is  united  to,  or  incorporated  with,  the  prop- 
erty,'' and  under  certain  conditions  belongs  to  the  owner  of  the  property 
to  which  it  becomes  united.  The  term  is  generally  applied  to  what  is 
united  to  the  property  by  artificial  means.    C.  C.  504,  507,  508. 

*' Accretions"  are  the  gradual  and  imperceptible  augmentations  of 
''  the  soil  situated  on  the  shore  of  a  river  or  other  stream,^'  and  are  called 
"alluvion," and  sometime  *'batturc." 

"  The  alluvion  belongs  to  the  owner  of  the  soil  situated  on  the  edge 
of  tlie  water,  whether  it  be  a  river  or  stream,  and  whether  the  same  he   | 
navigable  or  not."    C.  C.  509. 

**  Prceterea  quod  per  aUtivionem  agro  tuo  fliimen  adjacit,  jure  genUnM 
tibi  adquiritur.^    Justinian,  lib.  41,  tit.  1,  law  7,  sec.  1. 

The  only  thing  that  can,  in  tliis  suit,  be  embraced  under  the  claim 
of  **  accession  "  as  distinguished  from  accretion,  alluvion,  or  batture, 
which  last  result  from  natural  causes  alone,  is  the  protection  or  revet- 
ment levee,  constructed  by  public  authority  after  plain tifiT's  acquisition 
of  the  lot  between  the  bank  of  the  lake  and  the  waters  thereof.  Even 
if  such  construction  could  be  the  subject  of  private  ownership,  the 
ground  on  which  it  rests  must  first  be  shown  to  be  plaintiff's,  before  she 
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coald  claim  any  iDterest  in  the  levee,  or  other  improvement  made 
thereon. 

The  next  Article  of  the  Code,  following  the  one  recognizing  accretions 
or  all  avion  on  rivers  becoming  the  property  of  the  owners  of  the 
contiguous  soil,  declares : 

''  The  same  rule  applies  to  derelictions  by  running  wnter  retiring* 

imperceptibly  from  one  of  its  shores  and  encroaching  on  the  other ;  the 

owner  of  the  land  adjoining  the  shore  left  dry,  has  the  right  to  the 

dereliction." 

•  ''  This  right  does  not  take  place  in  case  of  derelictions  of  the  sea.'' 

C.  C.510. 
"J&t  quidem  naturali  jure  communia  sunt  omnium  hcsc,'aer  aqua  prd 

fluens,  mare,  et  per  hoe  littera  maris, "^^ 

^^  UstauUm  littum  maris  quatenas  hybernas  flwstus  muximus  exeurritJ*\ 
Justinian,  Ins.  lib.  2,  tit.  1,  sec.  1-3. 

The  plaintiff,  however,  denies  that  Lake  Pontchartrain  is  either  the 
sea  or  an  arm  of  the  sea,  and,  therefore,  contends  that  this  question  of 
accretions  or  alluvion  on  the  sea  shores  has  no  applicability  to  tliis 
case.  It  might  be  a  sufficient  reply  to  this,  to  say,  that  the  only 
acknowledged  right  to  accretions  as  property  under  our  law,  are  those 
formed  on  rivers  and  running  streams ;  and  that  there  is  no  recognition 
of  any  property  right  therein,  when  formed  on  lakes,  bays,  arms  of  the 
sea,  or  other  large  bodies  of  water,  and  that  the  modes  or  ways  of  the 
acquisition  of  property^  are  limited  to  those  expressly  prescribed  bylaw 
and  cannot  be  extended  by  implication.  But  we  consider  this  question 
virtually  disposed  of  in  the  case  of  Milne  vs.  Girodeau,  12  L.  324.  That 
was  a  petitory  action  to  recover  a  lot  lying  on  the  same  body  of  water, 
Lake  Pontchartrain.  On  this  lot  the  defendant  had  erected  buildings* 
In  tlie  opinion  of  the  Court  it  is  stated : 

*'  The  defendant,  who  is  in  possession,  avers  in  his  answer  that  it 
.luakes  a  part  of  the  sea  shore,  is  common -property,  and  that  plaintiff 
iannot  have  the  ownership  thereof. 

'^  It  appears  to  us  that  the  ground  in  question  lies  much  below  high, 
water  mark,  and  forms  part  of  the  bed  of  the  lake,  and  is  not;  there- 
fore, susceptible  of  private  ownership.'' 

We  have  attentively  examined  the  case  of  Hollingsworth  vs.  Chaffe, 
33  An.  547,  to  which  we  have  been  referred,  and  find  it  haa  no  bearing 
on  this  case. 

The  judgment  of  the  lower  court  is,  therefore,  affirmed  with  costa. 

Levy,  J.,  absent. 
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No.  &291. 
City  op  New  Orleans  vs.  Harry  L.  Graves. 

The  Constitution  prohibits  any  political  corporation  from  imposing  a  greater  license  tax  tbao 
is  Imposed  by  the  L^alatare  for  State  purposes,  hence,  such  corporation  cannot  impose 
any  such  tax  on  a  trade  or  calling  not  sut^ected  to  a  State  license  tax  by  the  Legislatnrsw 

As  travelling  agents  are  not  required  to  pay  a  license  t  ix  to  the  State,  they  cannot  be  held  to 
I>ay  a  license  to  any  political  corporation  in  the  State. 


A 


PPEAL  from  the  First  City  Court  of  New  Orleans.    Skinner,  J. 


J.  Ward  GhirJey,  Assistant  City  Attorney,  for  Plaintiff  and  Appellant : 

1.  The  City  of  New  Orleans  is  authorized  "  to  levy.  Impose  and  collect  a  license  tax  upon  all 
persons  pursuing  any  trade,  profession  or  calling,  and  to  provide  for  its  collection."  See. 
IS,  City  Charter ;  Act  30,  Extra  Session  1670. 

2.  Art.  8U6  of  the  State  Constitution  of  1879,  does  not  prohibit  the  City  of  Ke«r  Orleans  iVom 
imposing  a  license  tax  upon  any  "  trade,  profession,  vocation  and  calling,"  upon  which  the 
General  Assembly  has  not  imposed  a  license  tax  for  State  purposes. 

3.  Sec.  19  of  City  Ordinance  No.  (r773,  A.  S.,  as  amended  by  Ordinances  Nos.  6793  and  6868, 
A.  S.,  which  imposes  upon  **  aU  travelling  agents  offering  any  species  of  merchandise  fcr 
sale  or  seUing  the  same,'*  a  license  of  9!&  per  month,  or  at  their  option  $10  per  week,  is 
legal,  Just  and  proper,  and  does  not  violate  any  df  the  provisions  of  the  State  or  Federal 
Constitutions. 

4.  Art.  306  of  the  State  Constitution  of  1879,  does  not  require  the  City  of  Kew  Orleans  to 
graduate  her  license  taxes.  A  license  may  be  graduated  otherwise  than  by  the  aales  or 
receipts  of  a  business. 

The  license  involved  is  a  graduated  one. 

Meyer  Qutheim,  for  Defendant  and  Appellee : 

1.  Municipal  corporations  have  no  inherent  power  of  taxation.  AU  power  that  they  assnme 
to  exercise  in  this  respect  must  he  derived  by  direct  grant  ttom  the  State. 

5.  In  cases  where  the  State  of  Louisiana  levies  no  tax  the  municipal  corporations  of  the  Stat« 
can  levy  none. 

3.  Where  the  constitutionality  of  a  city  ordinance  is  in  question,  the  active  effSaot  of  th« 
ordinance  is  to  be  considered,  rather  than  the  mere  reading. 


The  opinion  of  the  Court  was  delivered  by 

PocHJ^y  J.  The  defendant  contests  the  right  of  the  City  of  New 
Orleans  to  exact  from  him  a  license  tax  of  925  a  month  on  his  occupa- 
tion as  travelling  agent,  and  urges,  among  other  grounds,  that  the  city 
ordinance  imposing  said  license  is  violative  of  Art.  206  of  the  Constitu- 
tion, which  prohibits  any  political  corporation  from  imposing  a  greater 
license  tax  than  is  imposed  by  the  General  Assembly  for  State  pur- 
poses, and  that  no  license  is  imposed  on  that  calling  hy  the  Legislature. 

The  City,  appealing  from  a  judgment  in  favor  of  defendant,  contends 
that  Art.  206  cannot  be  construed  so  as  to  imply  a  prohibition  to 
impose  a  license  on  trades  or  occupations  which  are  not  liable  to  duties 
to  the  State,  under  its  legislation,  but  means,  that  in  reference  to  any 
particular  trade  or  calling,  on  which  the  State  does  impose  a  license, 
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no  municipal  corporation  shall  be  allowed  to  impose  a  great-er  license 
on  such  trade  or  calling  than  is  imposed  on  the  same  by  the  State,  and 
that  under  its  charter,  the  City  of  New  Orleans  has  unlimited  power  to 
impose  a  license  tax  on  all  trades,  professions  or  callings,  even  as  to 
those  on  which  the  State  imposes  no  license  at  all. 

We  cannot  assent  to  this  proposition,  and  we  give  an  entirely  differ- 
ent construction  to  the  Article  under  consideration. 

It  is  a  fundamental  principle  in  our  system  of  government  that  there 
is  no  inherent  power  in  municipalities  to  levy  taxes ;  they  can  tax  only 
as  the  State  in  its  wisdom  has  thought  proper.  Cooley  on  Taxation, 
p.  209. 

Under  the  present  Constitution  of  this  State,  that  principle  is  spe- 
cially consecrated  by  the  declaration  that  the  taxing  power  is  vested 
primarily  in  the  General  Assembly,  and  through  the  legislative  depart^ 
ment }  secondarily,  in  the  parishes  and  municipal  corporations^  Art. 
202 ;  Surget  vs.  Chase,  33  An.  833. 

Now,  we  hold  it  as  an  indisputable  proposition  that  the  Legislature^ 
as  the  special  repository  of  the  State's  taxing  power,  can  delegate  no 
greater  power  than  it  can  itself  exercise,  or  at  least  than  the  Consti- 
tution allows  it  to  confer  or  grant. 

Hence,  it  is  clear,  that  under  Art.  206  the  Legislature  could  nob 
specially  authorize  the  City  of  New  Orleans,  or  any  other  municipal 
corporation,  to  impose  a  greater  license  tax  than  the  General  Assembly 
itself  would  choose  to  impose,  or  to  impose  a  license  on  trades  not  taxed 
by  the  State  itself. 

It  follows  from  the  same  premises,  that  any  previous  act  of  the  Leg* 
islature  conferring  such  power  to  the  City  of  New  Orleans  would 
necessarily  be  inconsistent  with  the  Constitution,  (Art.  206)  and  would, 
therefore,  be  of  no  effect  since  the  adoption  of  the  Constitution. 

Such  is  the  inevitable  fate  of  all  powers  conferred  by  the  City  charter 
of  1870,  under  which  it  is  claimed  that  the  City  of  New  Orleans  has  the 
unlimited  authority  to  levy  a  license  tax  upon  all  persons  pursuing  any 
trade,  profession  or  calling,  etc.,  without  reference  to  the  action  of  the 
Legislature  on  the  subject  of  license  or  no  license  on  such  trade  or 
calling. 

We  construe  the  true  meaning  of  Art.  206  as  a  positive  prohibition  to 
all  political  corporations  from  imposing  any  license  tax  on  all  trades, 
professions  or  callings  which  are  not  subjected  to  a  license  tax  by  the 
General  Assembly  for  State  purposes. 

Hence,  we  hold  that  the  failure,  omission  or  refusal  of  the  Legislature 
to  impose  a  license  tax  on  any  particular  trade,  calling  or  profession,  is 
an  implied  prohibition  to  all  political  corporations  in  the  State  from 
exacting  a  license  from  the  same. 

106 
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For  those  rea^oDs,  we  hold  that  the  defendant  is  not  liable  to  the 
license  claimed  of  him  by  the  city  authorities. 
The  judgment  of  the  lower  coart  is,  therefore,  affirmed  with  costs. 


Dissenting  Opinion. 

BER3IUDEZ,  C.  J.  The  defendant  resists  payment  of  a  license  tax  of 
$25  per  month,  levied  by  the  City  of  New  Orleans  by  ordinances,  on 
persons  pursuing  his  business.  He  charges  its  uncoustitntionality  on 
several  grounds,  which  were  sustained  by  the  City  Court,  from  whose 
judgment  the  plaintiff  has  appealed. 

It  is  claimed  that  the  tax  is  unconstitutional : 

(a)    Because  the  City  has  not  been  empowered  to  levy  it ; 

(6)  Because  the  State  itself  levies  no  such  tax,  and  there  exist«  a 
special  constitutional  prohibition,  in  the  Constitution  now  in  force, 
against  the  levying  by  municipal  corporations  in  the  State,  of  any 
greater  license  tax  than  is  levied  by  the  General  Assembly  for  State 
purposes ; 

(c)  Because  though,  on  reading,  the  ordinances  appear  to  impose 
upon  ALL  travelling  agents  such  license,  they  operate  only  against 
travelling  agents  from  other  States,  and  are  in  conflict  with  the  Federal 
Constitution  which  guarantees  to  the  citizens  of  each  State  the  rights, 
privileges  and  immunities  of  the  citizens  of  the  several  States. 

{A)  By  its  charter.  Sec.  12,  Act  30  of  1870,  the  City  was  delegated 
by  the  State  the  power  *Ho  levy,  impose  and  collect  a  license  tax  apon 
all  persons  pursuing  any  trade,  profession  or  calling,  and  to  provide 
for  it«  collection,  etc." 

The  exercise  of  the  power  hac  uniformly  been  judicially  sustained, 
and  must  continue  to  be  so,  unless  the  right  to  it  has  been  withdrawn 
or  abridged. 

(B)  Article  206  of  the  present  Constitution,  which  is  relied  upon  as 
revoking  or  curtailing  the  power,  reads :  "No  political  corporation 
shall- impose  a  greater  license  tax  than  is  imposed  by  the  General 
Assembly  for  State  purposes." 

The  object  of  this  provision  was  to  prevent  municipal  corporations 
from  exacting  higher  licenses  from  persons  pursuing  particular  avoca- 
tions, than  the  State  had  adjudged  such  persons  should  pay. 

In  order  to  charge  victoriously  the  invalidity  or  illegality  of  a  license 
tax  imposed  by  such  corporation  on  that  ground,  there  must  exist  a 
term  of  comparison,  viz :  the  fact  of  the  levying  of  a  license  by  the 
State  on  the  same  calling.  Where  such  is  found  wanting,  the  power 
of  the  corporation  cannot  be  challenged  successfully. 

This  Article  modifies  Sec.  12  of  the  City  Charter  in  such  cases  only. 

It  is  not  pretended  in  this  controversy  that  the  State  has  levied  any 
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license  on  the  business,  within  the  purview  of  the  city  ordinances  in 
question,  or  that  the  City  has  levied  a  different  license  on  resident 
travelling  agents. 

While  it  is  perfectly  true  that  the  State  cannot  delegate  taxing 
powers  which  she  does  not  possess,  it  is  no  less  so,  tlmt  where  the 
State  possesses  a  taxing  power,  but  does  not  exercise  it,  she  can 
delegate  it  in  a  proper  case. 

Tlie  State  could  undoubtedly  have  levied  a  license  tax  on  the  de- 
fendant, but  she  has  not  done  so.  From  the  fact  that  slie  did  not  ex- 
ercise that  power,  it  doe«  not  result  that  the  power  previously  conferred 
on  the  City,  to  tax  all  professions  and  callings  not  exempt,  have  been 
revoked  by  the  omission  to  tax.  The  abstention  of  the  State  cannot 
have  the  effect  of  a  repealing  law.  A  power  delegated  continues  until 
recalled.  The  wants  of  a  municipal  corporation  may  proportionally 
be  greater  than  those  of  the  State.  Hence,  the  power  lodged  in  the 
City  to  require  a  license  when  the  State  would  not  deem  it  necessary 
to  demand  any.  In  the  comparison  of  quantity,  the  absence  of  all 
quantity  on  the  one  side  is  no  initial  point.     Zero  is  no  quantity. 

{C)  These  ordinances,  Nos.  6793  and  6868,  A.  S.,  impose  the  license 
without  distinction,  upon  **  all  travelling  agents  offering  any  species 
of  meix;baudise  for  sale,  or  selling  the  same.^' 

They  make  no  discrimination  at  all  between  resident  and  non- 
resident travelling  agents.  Had  they  made  such  discrimination,  they 
would  have  had  to  share  the  same  fate  as  a  State  law  attempting  such. 
32  An.  832. 

No  privileges  are  secured  by  Sec.  2  of  Article  4  of  the  Constitution  of 
the  United  States,  except  those  which  belong  to  citizenship.  18  How. 
591.  It  was  designed  to  prevent  each  State  from  discriminating  in 
favor  of  its  own  people  and  against  those  of  another,  and  to  secure  all 
privileges  and  immunities  in  any  State,  as  are  by  the  laws  and  Consti- 
tution of  the  United  States,  secured  and  extended  to  her  own  people  of 
the  same  class  and  otherwise  similarly  situated.    7  Minn.  13.     But  the 

» 

citizens  of  other  States  are  not  entitled  to  greater  rights  than  the  State 
grants  to  her  own  citizens.  26  Barb.  270 ;  5  Sand.  S.  C.  5,  661 ;  20  N. 
Y.  562. 

A  tax  upon  non-resident  traders,  or  transient  merchants,  is  valid 
where  the  taxation  is  the  same  as  that  imposed  upon  resident  traders. 
6  Iowa,  546 ;  51  Ala.  52  j  12  Wall.  418 ;  S.  C.  31  Md.  279  j  12  Wheat. 
449 ;  27  Mo.  664 ;    Cooley  on  Taxation,  64 ;    BuiToughs  on  Tax.,  J  591. 

I  think  that  the  judgment  appealed  from  is  incorrect  and  that  the 
City  should  recover. 

Behearing  refused. 

Levy,  J.,  absent. 
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No.  7580. 

A.  Balestracci  vs.  The  Firemen's  Insurance  Co. 

To  invalidate  a  olaim  on  a  polioy  of  insaranoe,  faUe  swearing  in  proofs  of  loss  must  be  wilful 

and  intended,  or  oalcnlated  to  defraud. 
Damage  by  fire  inolndes  not  only  loss  by  actual  ignition,  bnt  ail  losses  neceatarily  foUowfng 

fh>m  the  ooonrrenoe  of  fire  and  arising  directly  and  immediately  from  that  periL 
Whether  removal  of  goods  was  necessary  is  to  be  judged,  not  by  the  actual  result^  bat  by  th^ 

ciroumstanoes  of  the  ease  as  they  appeared  to  parties  acting  at  the  time. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  OrleaDS. 
lUghtor,  J. 


1. 


Breatix  <&  ffall,  for  PlaiDtiff  and  Appellee  : 

I. 

The  cirotunstances  of  each  case  must  determine  the  necessity  for  removal.  But  generally,  any 
loss  resulting  from  an  apparently  necessary  and  bonafiiU  eHbrt  to  put  out  a  fire,  whether 
it  be  spoiling  the  goods  by  water,  or  throwing  the  arfcioles  out  of  the  window — in  a  word, 
every  loss  that  clearly  and  proximately  results,  whether  directly  or  indirectly  from  the  Are 
— as  goods  lost  or  stolen  at  a  flre^in  within  the  policy.  Flandeis  on  Fire  Insurance,  p. 
485,  3  Law  Rep.  (Bxch.)  71 ;  10  Casey,  (Pa.)  96;  1  Bo8W.  (N.  Y.)  3d7.  11  Mioh.  425;  67 
Me.  91 ;  16  An.  496;  13  lUlnoia,  676;  49  Me.  305. 

II. 

An  honest  mistake  made  by  the  insured  in  his  proof  of  loss  will  not  vitiate  the  policy.  The 
proof  forms  no  part  of  the  contract.  C.  L.  J.  13,  p.  393 ;  Wood  on  Insurance,  Seo.  427;  34 
Wis.  364  ;  49  Wis.  89,  501 ;  55  N.  Y.  230 ;  54  N.  Y.  198;  48  HI.  31 ;  53  HI.  464;  Flanders 00 
Fire  Insurance,  p.  336. 

Braughn,  Buck  &  DinheUpiel,  for  Defondaiit  aod  Appellant: 

The  presentation  of  preliminary  proofs  of  loss  by  fire  is  a  condition  precedent  to  a  recovery 
under  the  policy.  And  these  proofs  must  be  in  the  fonn  prescribed  by  the  policy.  An 
acceptance  by  the  Company  of  incomplete  proofs  is  not,  of  itself,  a  waiver.  Bates'  Digest. 
Sec  21,  page  •'>16 ;  Ibid,  Sec.  22 ;  Supreme  Court  Iowa,  «Jnne  term,  1861,  Keenan  va.  Mis- 
souri State  Mutual  Insurance  Company;  3d  Penn.  page  130,  (1861);  66  lUd,  page  9, 
(1870) ;  May  on  Insurance,  page  564 ;  Ibid,  Section  474,  page  578. 

Any  intentional  false  swearing  on  a  material  matter  will  forfeit  all  claim  under  the  polioy. 
May  on  Insurance,  page  580;  2  Hall,  Superior  Court,  N.  Y.  790  :  35  Mo.  148;  43  Penn. 
350 ;  19  Upper  Canada,  Q.  B.  110 ;  Bates'  Digest,  page  399  et  aeq. ;  5  Cold.  547,  (1M») :  12  La. 
356 ;  Ibid.  344 ;  1  Annual,  216 ;  Phillips  on  Insurance,  Vol.  2,  page  498,  Sec  2 ;  Ibid,  pags 
660;  5  Bennett,  page  177;  Ibid,  312,  339,  369. 

Loss  by  theft,  during  or  after  a  fli-e,  when  expressly  exempted  by  the  polioy.  cannot  be 
recovered.  If  the  theft  be  after  the  removal  made  for  the  purpose  of  saving  the  goods, 
the  role  is  not  changed.  To  recover  damages  caused  by  a  removal  of  goods  at  a  fire,  tbe 
removal  must  be  shown  to  have  been  necessary,  and  made  for  the  purpose  of  preserving 
the  property.  "So  recovery  can  be  had  when  the  removal  is  made  by  a  mob.  May  oo 
Insurance,  491,  492;  17  Annual,  131.  132 ;  3  Bennett,  349 ;  15  Annual,  217 ;  14  Mo.  3  (1851) 
Bates'  Digest,  Section  1 ;  5  Annual,  482. 


3. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiff  made  a  C4)n tract  of  insurance  with  defendaott 
whereby  it  insured  the  fixtures  and  contents  of  his  coffeehouse  to  the 
extent  of  $1,600,  agreeing  to  make  good  "  all  such  loss  or  damage  that 
may  happen  by  fire  to  the  property  herein  insured." 
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The  facts  are,  that  at  ten  o^clock  at  night,  while  plaintiff  ^8  estabr 
lighinent  was  still  open,  a  fire  occurred  in  the  adjoining  building. 
Owing  to  a  mistake  in  tlie  fire  alarm  signals,  the  fire  department  gen- 
erally was  dispatched  to  a  point  distant  from  the  true  one,  and  was 
considerably  delayed  in  reaching  the  scene.  In  the  meantime,  the  fire 
was  raging  furiously  and  threatened  the  house  occupied  by  plaintiff, 
which,  indeed,  actually  caught  and  was  damaged  to  theext-ent  of  some 
hundreds  of  dollars,  wliich  the  owner  actually  recovered  from  the 
Insurance  Company  in  which  he  was  insured. 

Under  the  excitement  of  the  occasion,  and  in  the  absence  of  the  fire 
department,  and  no  doubt  influenced  by  consideration  of  the  infiam^ 
ttiable  character  of  goods  of  plaintiff,  a  number  of  persons,  including 
friends  and  neighbors  of  the  plaintiff,  went  to  work  to  remove  the 
plaintiff^s  stock  and  fixtures,  and  did  remove  the  whole  of  them.  They 
consisted  chiefly  of  wines  and  liquors  in  bottles  and  similar  frangible 
goods,  such  as  are  kept  in  coffeehouses  ;  and  being  handled  by  excited 
men  and  thrown  down  in  piles  on  the  street,  naturall}'^  great  breaking 
and  damage  resulted.  The  evidence  is  precise  and  uncontradict^, 
that  the  value  of  the  property  in  the  coffeehouse  at  the  time  of  the  fire 
was  (3,563.50,  and  that  the  loss  and  damage  amounted  to  $3,189.54. 

The  defenses  are  the  following : 

1.  Fraud  and  false  swearing  in  the  proof  of  loss,  vitiating  the 
policy.  The  basis  of  this  charge  is,  that  plaintiff  excluded  from  his 
statement  of  goods  saved,  twelve  barrels  of  whiskey,  which  he  had 
recently  received,  and  which  he  seems  to  have  considered  as  not 
added  to  his  stock.  His  attention  was  called  to  this  fact  by  defend- 
ant's president,  when  plaintiff  handed  in  his  proofs  of  loss,  and  he  at 
once  admitted  the  safety  of  those  barrels,  and  gave  the  reason  why  he 
had  not  included  them  in  the  statement.  The  president  then  received 
the  proofs  without  further  comment.  As  these  barrels  were  not  made 
the  basis  of  any  claim  of  loss,  and  as  the  defendant  received  fiill  infor- 
mation of  all  the  facts  contemporaneously  with  the  delivery  of  the 
proofs,  we  perceive  no  ground  for  this  defense.  Tliere  is  nothing  to 
Support  the  charge  of  either  actual  or  intended  fraud. 

2.  That  the  damage  is  not  within  the  peril  insured  against.  The 
doctrine  that  insurance  against  fire  only  covered  damage  resulting 
from  actual  ignition  is  long  since  exploded.  The  sound  doctrine  i» 
well  expreslMid  by  high  authority  as  follows :  ''  The  fair  and  reasonable 
interpretation  of  a  policy  of  insurance  against  fire  will  include  within 
the  obligation  of  the,insurer  every  loss  which  necessarily  follows  from 
the  occurrence  of  the  fire  to  the  amount  of  the  actual  injury  to  the 
subject  of  the  risk,  whenever  that  injury  arises  directly  and  immedir 
ately  from  the  peril,  or  necessarily  from  incidental  and  surrounding 
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circumstances,  the  operation  and  control  of  which  couhl  not  be 
avoided."  Brady  vs.  Northwestern,  11  Mich.  425 }  Case  vs.  Hartford, 
13111.676;  Walton  vs.  Louisville,  11  Pet.  224  J  Peters  vs.  Warren,  14 
Pet.  108. 

3.  That  the  liability  is  excluded  by  a  condition  of  the  policy  pro- 
viding that  the  Company  shall  not  be  liable  for  '^  loss  or  damage  by 
fire,  which  may  take  place  by  means  of  any  invasion,  insurrectioD, 
riot  or  civil  commotion,  etc."  Evidently  this  condition  applies  only 
where  the  fire  is  occasioned  by  one  of  the  causes  referred  to.  Were  it 
otherwise;  the  attempt  to  liken  the  persons  who  removed  these  goods 
to  a  riotf  finds  no.  support  in  the  evidence. 

4.  Another  condition  of  the  policy  excludes  liability  "  for  loss  by 
theft,  at  or  after  a  fire."  The  evidence  affords  no  support  to  the  theory 
that  the  damage,  to  any  considerable  extent,  resulted  from  the  theft. 

5.  The  last  and  only  serious  defense  is,  that  the  removal  of  the 
goods  was  unnecessary.  The  policy  contains  two  conditions  which 
should  properly  be  considered  together,  one  exempting  the  Company 
from  liability  for  "  damage  caused  by  removal  of  property  from  a 
building,  except  it  be  proved  that  such  removal  was  necessary  to  pre- 
serve the  property ;"  another,  that  '^  the  best  endeavors  of  the  assured 
shall  be  used  in  saving  and  protecting  the  property  from  damage  at 
and  after  a  fire,"  under  penalty  of  forfeiture  of  all  claim  under  the 
policy. 

Between  these  two  conditions  it  is  apparent  that  the  insured  is 
placed  in  a  dilemma  in  which  he  must  exercise  his  discretion  as  to 
what  his  duty  is.     Although,  in  the  present  case,  the  plaintiff  was  so 
occupied  with  his  family,  who  were  in  the  house,  that  he  was  unable  to 
give  his  attention  to  the  goods,  we  must  treat  the  removal  precisely  as  if 
he  had  himself  ordered  it.     The  only  question  is,  whether  it  wa«  neces- 
sary, within  the  meaning  of  the  condition  of  the  policy.   That  question 
is  not  t-o  be  det«nnined  by  the  actual  result,  nor  by  the  judgment  of 
professional  experts  who,  owing  to  the  mistaken  signals,  did  not  reach 
the  scene  in  time.     It  is  to  be  determined  by  the  circumstances  of  the 
case  as  they  appeared  to  those  who  acted  upon  them.    Considering  the 
apparent  imminence  of  the  peril,  the  unusual  delay  in  the  arrival  of 
the  fire  department,  and  the  inflammable  nature  of  plaintiff's  stock, 
we  think  the  circumstances  were    such    as    to   make  the  removal 
apparently  necessary  for  the  double  purpose  of  saving  the  goods  and 
of  controlling  the  fire  by  preventing  its  communicatioii  to  such  inflam- 
mable materials. 

We  see  no  reason  to  doubt  that  such  was  the  honest  conviction  of 
those  who  undertook  the  removal,  as  stated  by  many  of  them  in  their 
testimony.     This   is  sufficient  to  maintain   the   insnrer^s   liability* 
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Flanders  Fire  Ins.  p.  465 ;  Beaumont  on  Ins.  p.  41 ;  13  111.  681 ;  49  Me. 
206;  10  Cash.  306. 

The  testimony  is  conflicting,  Imt  it  has  been  weighed  by  the  District 
Judge,  who  heard  and  saw  the  witnesses,  and  our  reading  of  it  confirms 
his  conclusion. 

The  clause  of  the  policy  providing  that  in  case  of  damage  by  neces- 
sary removal  'Hbe  damage  shall  be  borne  by  the  assured  and  the 
Company,  in  proportion  as  the  sum  insured  bears  to  the  whole  value 
of  the  property  at  risk,"  finds  no  application  here  to  reduce  the 
plaintiff's  claim. 

The  property  at  risk  was  more  than  double  the  amount  insured,  and 
the  loss  a^so  more  than  doubled  it.  Defendant's  proportion  would, 
therefore,  exceed  the  amount  claimed. 

Judgment  affirmed  at  appellant's  cost. 

Rehearing  refused. 

Levy,  J.,  absent. 


No.  7685. 

William  Nieman  vs.  M.  &  M.  J.  Condran. 

In  an  action  en  declaration  de  simulation,  it  is  incumbent  on  the 
plaintiff  to  allege  and  prove  fraud  and  simulation,  unless  it  appear 
from  the  evidence  that  the  vendor  has  retained  possession  of  the  prop- 
erty purported  to  be  transferred.  In  that  case,  under  proof  of  tlie 
insolvency  of  the  vendor  and  of  injury  to  the  complaining  creditor, 
shown  to  be  a  creditor  at  the  time  of  the  alleged  simulated  sale,  the 
burden  is  on  the  defendant  to  show  and  establish  the  reality  of  tlie  sale. 
Judgment  reversed. 

APPEAL  from  the  Fourth  District  Court  fof  the  Parish  of  Orleans, 
Houston,  J. 


J.  H,  Ferguson,  for  Plaintiff  and  Appellee. 
W.  8.  Benedict,  for  Defendants  and  Appellants. 


On  motion    to  dismiss,  opinion  of  the    Court  was   delivered   by 
Spknckr,  J. 

On  the  merits,  by  Poch£,  J. 
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34^8^1  Mrs.  Amelia  Boyd  vs.  New  England  Mutual  Life  Ins.  Co. 

lis    87il 
I  34   g4g  The  articles  of  our  Code  fixing  the  lapse  of  time  essential  to  establish  the  presnmption  of 

116   223  death  from  absence  without  being  heard  of,  apply  to  casee  where  the  abaenee  is  the  oa^ 

cirjamstance  supporting  the  presumption  of  death. 

Death,  like  other  facta,  may  be  established  by  circumstantial  evidence,  when  direct  eridenoe 

is  not  obtainable ;  and  when  absence  without  tidings  concurs  with  other  attendant  and 

snpiK>rting  circumstances  to  produce  the  conviction  that  the  party  is  dead,  suck  proof  is 

all  that  can  be  required. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans, 
Hudson,  J.,  ad  Iwc, 


Saml,  P.  Blanc,  for  Plaintiff  and  Appellee : 

1.  Evidence  which  brings  conviction  to  the  mind  cf  ordinary  men,  beyond  a  reasonablo 
doubt,  is  sufficient  to  establish  death. 

2.  There  are  cases  where  death  can  only  be  shown  by  circumstances ;  in  such  cases  tiie  court 
is  bound  to  deduce  from  all  the  incidents  surrounding  the  accident  and  attending  the 
disappearance.  To  require  anything  so  positive  as  occular  evidence,  would  defeat  the 
ends  of  Justice  in  such  instances. 

3.  The  lapse  of  time  and  absence  from  home  without  news  is  strongly  presumptive  of  death, 
and  this  presumptitm  is  frequently  applied  by  the  court,  where  no  adequate  reason  for 
such  absence  and  silence  can  be  assigned  by  those  who  maintain  the  opposite  view. 

4.  In  fact,  seven  years'  absence  has  been  adopted  by  Legislatures,  and  applied  by  courts,  as 
establishing  death  and  relieving  plaintiff  from  further  proof,  in  suits  against  Insnraiiee 
Companies. 

T.  L.  Batfne,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  is  a  suit  upon  a  policy  of  life  insurance,  presenting 
the  single  question  of  the  sufficiency  of  the  proof  of  death  of  the  person 
whose  life  was  insured. 

Clotworthy  Boyd,  the  subject  of  the  insurance,  left  Brashear  City  in 
July,  1875,  on  a  voyage  by  sea  to  Galveston.  In  company  with  one 
Dowling,  he  occupied  a  stateroom  opening  on  the  guards,  abaft  the 
wheel  house,  near  which  was  a  space  where  the  edge  of  the  vessel  was 
protected  by  nothing  but  a  swinging  chain. 

Boyd,  during  the  day,  was  very  sea  sick,  and  he  and  Dowling  sat  on 
the  guards  opposite  this  space,  and  Boyd  frequently  went  to  the  edge 
and  vomited  over  the  chain.  Late  at  night,  Boyd  continuing  to  suffer, 
they  went  to  their  stateroom  and  Dowling  undressed  and  went  to  bed : 
but  Boyd,  soon  after,  complaining  of  sickness  and  the  close  air,  asked 
Dowling  to  get  up  and  take  him  out.  Dowling  excusing  himself,  he 
went  out  alone,  and  has  never  since  been  seen  or  heard  of. 

Dowling,  on  awakening  in  the  morning,  found  his  berth  vacant.  Not 
specially  alarmed  at  first,  he  inquired  of  the  steward,  who  told  him  he 
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had  not  seen  liim  ;  tlien,  after  waiting  avyliile,  made  some  search  for 
him  with  the  steward,  without  finding  him.  The  steamer  arrived  in 
Galveston  about  10  a.  m.,  and  Dowling  watched  the  passengers  go 
ashore  to  see  if  Boyd  would  come  out.  He  then  went  to  the  residence 
of  Boyd's  brother  in  Galveston  and  informed  him  of  the  circumstance. 

Boyd  has  never  since  been  heard  of.  His  valise,  which  was  his  only 
luggage,  remained  on  the  vessel,  and  liis  hat  was  also  found  on  board, 
though  the  evideuce  Jis  to  where  it  was  found  is  not  satisfactory. 

Proofs  of  loss,  including  the  death  and  its  circumstances  were  fur- 
nished tlie  Comimny,  after  reasonable  delay,  and  several  months  were 
allowed  for  further  investigation  before  suit  was  brought. 

Nearly  seven  years  have  now  elapsed  since  the  date  of  the  disappear- 
ance, and  we  are  not  advised  that  any  tidings  have  yet  been  heard  of 
Bovd. 

If  the  proof  of  death  stood  upon  a  bare  presumption  flowing  exclu- 
sively from  the  mere  disappearance  of  Boyd,  we  agree  with  the  counsel 
for  defendant  tliat  the  duration  of  his  absence  without  being  heard  of, 
would  not  be  sufficient  to  support  a  presumption,  equivalent  to  proof, 
of  death,  under  the  articles  of  our  Code  touching  absentees.  C.  C.  Arts. 
57  to  75. 

But  death,  like  all  other  facts;  may  be  estjiblished  by  circumstantial 
evidence,  when,  from  the  nature. of  the  case,  direct  evidence  is  not 
accessible* 

Absence,  without  being  heard  of,  though  not  of  sufficient  duration  to 
create  a  legal  presumption  of  death,  may  yet  be  one  of  other  attendant 
and  supporting  circumstances  which,  taken  together,  would  satisfy 
the  mind  and  conscience  of  the  judge  or  jury  that  the  party  was  dead. 
This  is  all  that  is  required. 

Thus,  disappearance  under  circumstances  of  shipwreck,  or  earthquake 
or  battle,  or  explosion  or  like  perils,  niiglit  well  produce  sucli  convic- 
tion. And  this  Court  has  lield  that,  in  such  matters,  *'  it  is  essentially 
within  the  province  of  the  Judge  to  draw  the  line  of  distinction,  by  the 
exercise  of  a  sound  discretion,  founded  on  the  facts  of  each  particular 
case."    Succession  Vogel,  16  An.  139  j  Succession  Jones,  12  An.  <J97. 

In  this  case,  there  are  many  circumstances,  besides  the  mere  disap- 
pearance, which  point  strongly  to  the  death  of  Boyd,  which  suggest 
themselves  from  our  statement  of  the  facts  without  the  necessity  of 
particularizing  them  here. 

The  Judge  a  quo  concluded  his  able  opinion  in  these  words : 

**  I  do  not  pretend  to  assert  that  the  death  of  Clotworthy  Bo3'd  has 
been  detiwiist rated.  Indeed,  it  is  possible  that  he  still  lives  and  is 
secreting  himself.  But,  after  listening  attentively  to  the  witnesses  and 
observing  closely  their  demeanor,  I  have  come  to  the  conclusion,  I 
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am  conviuced,  that  Clotworthy  Boyd  met  nn  untimely  end  on  the 
night  of  3l8t  July,  1875,  and  that  he  is  dead." 

The  four  years  that  have  rolled  by  since  the  date  of  that  decision, 
serve  strongly  to  confirm  the  correctness  of  that  conclusion. 

Judgment  aiUrmed  at  appellant's  cost. 

Levy,  J.,  absent. 


34  1850 
lUtf    412 


No.  8476. 

Parish  of  St.  John  the  Baptist  ex  rel.   Parish  Treasurer  vs. 

T.  Shexnaydre. 

The  authority  of  Police  Juries  relative  to  the  protection  and  preservation  of  completed  leveee 
has  not  been  divested  or  impaired  by  the  Constitution  or  any  law  of  this  State. 

An  ordinance  passed  by  a  Police  Jury  imposing  a  flue  of  five  dollars  on  persons  riding  or 
driving  on  th^  public  levees  is  legal  and  valid. 

An  exception  as  to  the  right  and  capacity  of  the  plaintiff  to  sue  and  stand  in  judgment,  comes 
too  late  after  default. 

APPEAL  from  the  Second  Justice's  Court,  Parish  of  St.  John  the 
Baptist.    Augustus,  J. 


Jos,  D.  Augustin,  for  Plaintiff  and  Appellee  : 

The  want  of  authority  to  sue  cannot  be  pleaded  aft«r  a  jadgment  by  default.    C.  P.  333;  HeD- 

nen.  N.  B.,  p.  1165,  par.  83 ;  14  An.  656. 
The  Legislature  can  delegate  legislative  powers  to  Police  Juries.    Constitution,  Art  209. 
The  control  of  levees  in  their  pretervaHon  and  police  care  and  proteetiony  is  expressly  vested  by 

law  in  I'ol ice  Juries.    Acts  1877,  Extra  Sessiou.  p.  S14,  Section,  9;  lcf78,  Extra  Session,  p. 

319;  S.  N.  10;  1880.  No.  88.  p  2U.  Sec.  1 :  Const.  213,  214. 
The  Parish  Treasurer  is  authorized  to  sue  for  the  Parish.    Bev.  St  Sec.  2041.    (Also  ordinance 

in  evidence.) 
Police  Juries  are  empowered  to  determine  the  qxiantum  of  fines  against  all  such  as  shall  tnuxs- 

grefts  their  regulations.    Rev.  St  Sec.  2743,  pp.  1  and  7. 

Jy.  Depoorter,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  only  question  involved  in  this  appeal  is  the  legality 
of  an  ordinance  of  the  Police  Jury  of  St.  John  the  Baptist  imposing 
a  iine  of  five  dollars  on  persons  riding  or  driving  on  the  public  levees 
of  said  Parish.    . 

The  police  juries  of  the  several  parishes  were  invested,  by  law,  with 
full  authority  over  public  levees,  and  so  far  as  relates  to  their  power 
to  pass  all  ordinances,  for  the  preservation  and  iirotection  of  com- 
pleted levees,  that  power  has  never  been  divested  or  impaired  by 
subsequent  legislation. 

The  ordinance  assailed  having  for  it-s  object  the  protection  of  com- 
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pleted  levees,  was  clearly  within  the  scope  of  their  authority,  as  it  was 
evidently  designed  for  the  protection  of  such  levees,  by  forbidding, 
under  a  penalty,  persous  from  ii\iuriug  the  same  by  riding  or  driving 
thereon. 

The  exception  as  to  the  right  of  the  Parish  Treasurer  to  sue  for  and 
recover  such  fine  came  too  late,  having  been  made  after  default.  C.  P. 
333 ',  14  An.  658.  Besides,  he  derived  his  authority  in  the  premises 
under  the  ordinance  in  question,  as  well  as  from  R.  S.  Sec.  2641,  em- 
powering such  officer  **  to  direct  prosecutions  ordered  by  the  Police 
Jury,  for  all  debts  that  are  or  may  be  due  the  parish  for  which  he  is 
elected.'' 

Nor  is  the  legality  of  the  ordinance  attacked  affected  by  the  fact 
that  its  operation  was  restricted  to  certain  portions  of  the  levee,  or 
levees,  in  a  designated  part  of  the  parish. 

It  may  well  be  that  there  were  good  reasons,  arising  from  their  con- 
dition in  the  localities  named,  to  justify  special  measures  for  their 
protection. 

For  these  reasons,  the  judgment  appealed  from,  which  was  against 
the  defendant,  is  affiniied  with  costs. 

Levy,  J.,  absent. 


No.  7672. 

City  of  New  Orleans  vs.  Kennard,  Howe  &  Prentiss. 

The  exemption  of  the  Income  of  all  persons  up  to  $1,0(K),  and  of  the 
household  furniture  of  every  one  up  to  S500,  applies  equally  and 
uniformly  to  all  taxpayers,  and  does  not  violate  the  provisions  of  the 
Constitution  of  1868,  as  interpreted  by  the  court  organized  under  that 
Constitution.     Judgment  affirmed. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
MogerSy  J. 


J.    Ward  Gurley,  Jr.,  Assistant  City  Attorney,  for  Plaintiff  and 
Appellee. 

Kennard,  Howe  dr  Prentiss,  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by  Fenner,  J, 
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Succession  op  Henhy  Kuntz. 

Where  a  tutor  ^ves  a  special  roort;;afre  in  lieu  of  a  funeral  onf^,  an«1  his  final  account  shoirs 
au  in(lehte4lDe88  to  the  roioora  {greater  thao  the  amount  of  auoh  mortgas®,  as  af;iuu«t  a 
party  holding  a  stibscqneut  ro<»rtj;aj^  on  the  same  propottj*.  the  minora  are  protected  only 
to  the  amiiunt  stipulated  In  the  act. 

Such  a  special  mortirage  does  not  cover  or  include  interest,  althonjrh  the  net  may  an  declare, 
as  the  law  which  authorizes  such  mortgages,  i-eqnires  tliat  the  sum  mentioned  in  the  act 
muft  inrludo  both  the  priucipal  and  any  interest  which  may  probably  accrue. 

Though  the  minors  may  collect  a  pail  of  their  claim  against  their  tutor  by  Judgment  or  other- 
wise, prior  to  a  final  settlement,  the  sum  so  collected  cannot  be  imputed  aa  a  oreiUt  on  the 
amount  fixed  in  the  act  of  mortgage,  and  deducted  therefrom.  If  the  tutor's  indobteduota 
to  them  still  equals  tho  amount  of  the  mortgage,  the  whole  of  it  can  be  collected  by 
preference. 

The  ordinary*  rales  applicable  to  the  interpretation  of  payments  between  creditor  and  debtor 
do  not  apply  to  the  instant  case. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Oricans. 
Houston  f  J, 


Mott,  Kelly  ct*  Savnders,  for  Kuutz^s  Heirs,  Appellees : 

1.    The  Act  of  Mortgage  states  the  sum  due  with  sufilcient  exactness  when  itmentloos  the 

principal  sum  and  interest. 
S.    A  special  mortgage  is  simply  the  Genera]  Mortgage  bearing  on  one  piece  of  property. 

3.  The  special  mortgage  secures  the  payment  of  whatever  sum  may  be  due  by  the  tutor,  oa 
hii)  final  account,  within  the  amonnt  of  the  special  mortgage. 

4.  The  error  in  the  Judgment  of  the  lower  court  to  the  prf\|udioe  of  the  minors,  w.is  clearly 
from  inadvertence,  and  the  Judgment  should  be  so  amended  as  to  recognise  the  priority  of 
the  minors'  claims,  to  their  entire  extent. 

A,  J.  Lewis,  same  side ; 

The  general  mortgage  in  favor  of  the  minors  Kuntz  was  for  a  gi^.at'er  amonnt  than  the  special 
mortg'VSe  aftt'rwai ds  gi^anted  br  their  tutiir.  lioth  exUUHl  prior  to  the  Coust.  of  Idfid, 
whirh  cannot  impair  the  obligation  thereof. 

ThiH  special  mortgage  did  liot  destroy  the  general  mortacage,  but  merely  restricted  the  mort- 
gage in  favor  of  the  min-irs  to  the  property  specially  raorcgitged,  and  relieved  the 
1  emaiiidor  of  his  property  t  herefrom . 

This  special  mortgage  is  also  for  the  fide  ity  of  the  a<lminietration  of  the  tutor. 

The  amount  as  fixed  in  the  liquidation  of  the  tutor's  account,  prior  to  granting  a  special  mort- 
gage, and  as  fixed  in  the  act  of  special  mortgavro  itnelf,  does  not  conclude  the  minor,  who 
may  open  up  the  account  on  the  final  settlement  with  his  tutor,  nnd  enrorce  the  Unis 
balance  on  the  property  specially  mortgaged. 

Third  persons  dealing  with  the  tutor,  relative  to  the  property  specially  mortgaged,  are  ftdly 
informed  by  the  act  of  special  mortgage  itself,  that  such  pioperty  is  the  secnrit.v  for  the 
preservatiuu  of  the  minor's  rights,  present  and  future,  and  fur  the  faithful  administratiiA 
of  the  tutor. 

Braufjhn,  BitcJc  d;  DinkeUjnelj  for  Germaiiia  Ins.  Co.,  Apppellaiit; 

1.  A  minor's  mortgage,  to  have  effect  against  third  parties,  must  be  recorded.  Constitntioo 
1869,  Art.  123.    Acts  of  1869,  No.  95. 

2.  The  mortgage  of  the  minor  is  for  the  recorded  amount.    C.  C.  3351 . 

3.  Conventional  mortgages  for  au  undetenniuate  amount  cannot  be  enforced  as  to  Uiiid 
parties.    33  An.  705. 
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Iinpntation  of  payment,  by  operation  of  law,  is  made  to  a  mortgaf^e  rather  tban  to  any 
ordinary  debt.  15  An.  174  ;  24  An.  472;  Hennen's  Dij^est,  voL  II,  p.  1106 ;  Payment,  III, 
3;  12  L.  1. 

The  imputation  made  by  the  cn^ditor  mnstbe  accepted  by  the  debtor,  to  be  bfndinjr  on 
him.  15  A  n.  626.  No  imputation  can  be  made  to  the  detiinient  of  rigbta  of  third  parties. 
2  An.  520;  6  B.  216.  The  imputation  cannot  be  made  after  the  pajniient.  2  An.  24;  3 
An.  351. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  case  presents  a  contest  over  the  proceeds  of  the  sale 
of  niort«jaged  property  sold  under  judicial  process. 

The  facts,  out  of  which  the  controversy  grows,  are  substantially  as 
follows : 

Henry  Kuntz  died  in  1864,  leaving  three  minor  children,  Charles, 
Anna  and  Otalice.  His  widow,  the  mother  of  the  children,  having  for^ 
feit«d  the  tutoraliipby  her  remarriage,  without  being  continued  therein 
by  family  meeting,  one  John  Pou stein,  in  1865,  was  appointed  dative 
tutor  to  tlie  minors.  He  gave  bond  as  tutor  in  the  sum  of  five  thoa- 
sand  five  hundred  dollars.  Subsequently,  tlie  rights  and  interests  of 
the  minors  in  the  succession  of  their  fatlier,  having  been  liquidated  and 
reduee4  under  proceedings  instituted  for  that  purpose,  to  $1,965,  on 
the  application  of  the  tutor,  and  in  conformity  to  the  advice  of  a  family 
meeting,  the  tutor  was  permitted  to  substitute  a  special  mortgage  in 
lien  of  the  general  mortgage  for  the  last  stated  amount. 

This  special  mortgage  was  executed  on  the  24th  of  April,  1869,  and 
on  its  execution,  an  order  was  granted  for  the  cancellation  of  the 
general  mortgage. 

On  the  26th  of  the  same  mouth  and  year,  Ponstein  gave  a  second 
mortgage  on  property,  in  favor  of  G.  Ullmayer,  for  $2,000,  of  which  the 
Gennania  Insurance  Company,  one  of  the  parties  to  this  controversy, 
became  the  holder  and  owner. 

On  the  3d  of  September,  1871),  Ponstein  filed  his  final  account,  which 
was  opposed  by  th6  heirs,  and  judgment  was  rendered  against  him  for 
$1,721.88. 

Under  this  judgment  the  mortgaged  property  was  seized  and  sold, 
and  bojight  in  by  the  said  Company  for  $2,600.  After  this  adjudication 
a  rule  was  talccu  by  the  Company  against  the  parties  holding  the  prior 
mortgage,  the  children  of  Kuntz,  to  show  C4iuse  why  the  Company 
sliould  not  be  entitled  to  receive  the  price  of  the  abjudication,  less 
$809.48,  admitted  to  be  due  the  heirs  of  Kuntz.  This  admitted  balance 
was  the  diff'erence  between  the  amount  of  the  special  mortgage  in  their 
favor,  $1,365,  and  $555.48,  which  they  had  previously  collect-ed  under 
execution  against  Ponstein,  snd  which  amount,  thus  collected,  the 
Company  claimed  should  be  imputed  to  the  amount  of  the  minors' 
mortgage,  and  reduce  it  pro  tanto. 
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On  the  trial  of  the  rule  the  court  a  qua  decreed  that  the  Kuntz  heirs 
were  entitled  to  receive  out  of  said  proceeds,  $1,720.98,  the  amount  of 
their  execution  and  costs,  and  the  Insurance  Company  the  residue,  and 
the  latter  has  appealed  from  this  judgment. 

No  question  is  raised  in  regard  to  the  validity  of  the  a^iecial  uu>rtgage 
given  by  the  dative  tutor. 

The  mortgage  security  originally  provided  by  our  Code  in  favor  of 
minors,  was  the  legal  mortgage.     Thus,  Art.  3288  declares: 

"  Minors  •  •  •  have  a  legal  mortgage  on  the  property  of  their 
tutors  and  curators  as  a  security  for  their  administration  from  tlie  day 
of  their.appointment  until  the  liquidation  and  settlement  of  their  final 
account." 

Subsequently,  in  certain  cases,  and  after  proper  proceedings,  a 
special  mortgage  was  authorized  to  be  given  by  the  tutor,  in  lieu  of 
the  security  afforded  by  the  legal  mortgage.  This  provision  is  now 
embodied  in  Art.  331  of  the  Code,  as  follows : 

**  In  all  cases  where  a  special  mortgage  shall  be  given  by  tutors,  in 
lieu  of  the  legal  mortgage  existing  in  such  cases  as  recognized  by  law, 
it  shall  be  the  duty  of  the  Judge  to  cause  the  property  proposed  to  1h5 
mortgaged  to  be  appraised  by  expert*  in  the  same  manner  as  is  provided 
when  a(\judications  of  the  property  of  minors  are  made  to  their  surviv- 
ing father  or  mother,  •  *  •  the  amount  due  the  minors  to  be  ascer- 
tained by  previous  liquidation,  to  be  made  according  to  law,  and 
including  all  interest  which  will  probably  accrne.^^ 

The  effect  of  giving  the  special  mortgage  is  to  free  the  rest  of  the 
immovables  of  the  tutor  from  incumbrance,  on  account  of  the  minors- 
rights  or  claims.  It  does  not,  however,  destroy  the  general  mortgage, 
but  it  has  been  held  that  it  simply  restricts  its  operation  to  the  partic- 
ular property  mortgaged.    23  An.  544 ;  33  An.  595. 

By  Article  123  of  the  (Jonstitution  of  1868,  the  principle  of  which  is 
continued  in  our  present  Constitution,  a  mortgage  tan  not  affect  third 
persons  unless  recorded,  and  all  mortgages  in  favor  of  minors  w^ere  to 
cease  unless  recorded  at  a  stated  time.  In  the  act«  providing  for  carry- 
ing into  effect  this  constitutional  provision,  now  forming  Articles  of 
the  Code,  and  directing  what  is  to  be  recorded  and  the  manner  of 
registry,  it  is  prescribed  that  the  tutor's  bond,  or  the  certificate  of  the 
clerk  containing  an  abstract  of  the  inventory,  where  no  bond  is  required. 
"  shall  operate  as  a  legal  mortgage  in  favor  of  the  minor /or  tJie  amount 
therein  stated  on  the  immovable  property  of  the  tutor."    C.  C.  35151. 

The  mortgage  in  favor  of  the  minors  can  have  po  effect  against  third 
persons  unless  recorded,  and  from  tlie  last  provisions  quoted,  it  would 
follow,  that  w^hen  recorded,  it  could  have  no  effect  against  third 
persons^  beyond  or  exceeding  the  amount  shown  by  the  record.    It  is 
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only  up  to  this  amount  that  the  mortgage  has  any  existence  as  to  third 
persons.  And  this  applies  as  well  to  the  special  mortgage  as  to  the 
legal ;  for,  as  we  have  stated,  the  special  mortgage  is  merely  respective 
of  tlie  legal  mortgage,  and  it  is  only  special  becam^e  limited  in  its 
operation  to  particular  property. 

And  we  do  not  think,  as  did  the  District  Judge,  that  this  inoitgage 
covered  and  included  legal  interest  on  the  amount  of  the  principal 
sum,  from  the  date  of  the  act  -,  and  by  adding  tlie  interest,  he  estimated 
the  mortgage  protecting  the  minors  to  amount  to  $2,276.80. 

The  amount  stated  in  the  act  of  mortgage  did  not  represent  a  debt 
owing  at  that  time  from  the  tutor  to  the  minors,  but  the  special  mort- 
gage was  to  take  the  place  of  the  legal  mortgage,  which,  as  we  have 
seen,  was  to  secure  the  faithful  administration  of  the  tutor,  and  to 
cover  his  eventual  liability,  when  the  tutorship  should  have  terminated 
and  a  settlement  with  his  wards  should  be  made.  This  is  shown  by  the 
express  conditions  of  the  act.  It  is  true  that  the  act  recites  that  it  was 
executed  to  secure  the  sum  stipulated  therein  and  legal  interest  thereon, 
but  in  this  it  not  only  contravened  tlie  order  of  the  Judge  authorizing 
its  execution,  which  limited  the  mortgage  to  the  principal  sum,  but 
contravened  also  the  requirements  of  the  law,  as  we  have  seen,  which 
prescribed  that  the  amount  of  the  mortgage  should  be  ascertained  and 
fixed  by  previous  liquidation,  and  this  amount  should  include  all  in- 
terest that  would  probably  accrue.  Even  if  the  amount  stated  could 
1)6  construed  to  represent  the  capital  of  the  minors,  it  will  be  presumed 
that  their  expenses  would  much  more  than  absorb  all  the  interest 
accruing  from  so  small  a  capital. 

We  are  of  opinion  that,  whatever  might  be  the  indebtedness  of  the 
tutor  to  the  minors  on  his  final  settlement,  under  the  operation 
i>f  the  present  laws  on  the  subject,  it  could  not  be  enforced  against 
third  persons  beyond  the  amount  of  the  mortgage,  whether  general, 
legal  or  special,  recorded  against  the  tutor.  And  the  authorities  to 
which  we  are  referred  as  sustaining  a  difterent  principle,  are  authorities 
without  force  under  the  radical  change  on  the  subject  of  minors' 
mortgages,  inaugurated  by  the  Constitution  of  1868  and  the  Statutes 
under  it,  and  confirmed  by  subsequent  jurisprudence. 

Whilst  thus  concluding,  we  do  not  think  that  any  amount  paid 
during  the  tutorship  and  before  the  discharge  of  the  tutor,  whether 
paid  on  account  of  the  maintenance  and  expenses  of  the  minors,  or 
paid  in  money  collected  on  their  judgment  against  him,  is  to  be 
Hpecially  imputed  to  the  amount  expressed  in  the  act  of  mortgage  and 
deducted  therefrom,  as  contended  for  by  the  counsel  of  the  Insurance 
Company.  As  before  stated,  this  amount  did  not  represent  an  actual 
debt  fixed  and  liquidated,  owing  by  the  tutor  to  the  minorS;  but  was  to 
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secure  his  faithful  administratiou  of  tlie  estate  of  the  minors^  and 
Whatever  sum  he  might  owe  them,  growing  out  of  his  administration^ 
in  his  final  settlement  and  up  to  the  last  moment  preceding  his  dis* 
charge,  not  exceeding  the  amount  stipulated  in  the  act.  This  results 
from  the  very  purpose  for  which  the  mortgage  was  given,  and  to  allow 
such  imputation  for  sums  paid  to  the  minors,  or  on  tlieir  account, 
would  defeat  the  very  object  of  the  law,  wliich  was  to  provide  security 
to  meet  any  balance  tliat  tlie  tutor  might  owe  at  the  termination  of  his 
trust.  It  is,  therefore,  very  evident  that  the  principle  governing  the 
imputation  of  payments  between  ordinary  creditor  and  debtor  are 
not  a])plicable  to  this  case. 

Tlie  conclusion  w*e  have  reached  compels  us  to  amend  the  judgment 
of  the  lower  court,  bj'  allowing  out  of  the  proceeds  of  the  sale,  to  the 
heirs  of  Kuntz,  the  amount  of  their  special  mortgage  and  costs  of  sale^ 
and  not  their  entire  judgment  against  their  tutor. 

.It  is,  therefore,  ordered,  ai^ndged  and  decreed,  that  the  judgment 
of  the  lower  court  be  amended,  by  decreeing  tliat  the  Germania  Insu- 
rance Company  is  entitled  to  receive  tlie  proceeds  of  the  sale  of  the 
property  of  John  Ponstein,  less  the  sum  of  $1,365,  and  the  costs  and 
charges  of  the  sale,  and  the  sheriff  be,  and  he  is  hereby  ordered  to  pay 
over  the  same  to  the  Company,  and  that  he  pay  to  the  children  of 
Henry  Kuntz,  the  said  sum  of  thirteen  hundred  and  sixty-five  dollars, 
and  the  judgment  thus  amended  is  affirmed.  The  costs  of  both  Courts 
to  be  paid  by  the  defendants  in  the  rule,  the  cUildren  and  beirs  of 
Henry  Kuntz. 

Levy,  J.,  absent. 
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No.  7631. 
Robert  Watson  et  al.  vs.  B.  M.  Turnbull  kt  al. 

The  banks  of  the  river  are  public,  and  within  her  corporate  limits  the  Cit  j  of  New  Orleans  has 
the  right  to  control,  manaf^e  and  administer  tbpir  use  for  the  public  convenience  and 
utility.  Riparian  proprietors  have  no  right,  by  injunction,  to  restrain  the  exercise  of 
this  right. 

The  discretion  of  the  city  iu  determining  what  are  proper  and  nee  led  facilities  for  commereei 
and  on  what  part  of  the  river  banks,  within  her  limits,  they  should  be  established.  Is  not 
a  proper  question  for  Judicial  control  or  interference. 

APPEAL  from  the  Third  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Boht,  G.  Dug^u^,  for  Plaintiffs  and  Appellants. 

C.  jF.  Buckf  City   Attorney,    ir^MMc  liofjers,   for    Defendants  ami 
Appellees : 
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Both  Quder  general  laws,  and  expresa  authority  of  her  charter,  the  City  of  New  Orleana 
adminUtert  the  a<*e  of  thu  river  banks  fur  the  pabllc  convenience  and  utility,  and  has  all 
the  poweiR  requisite  to  that  oliject.  She  has  the  right  to  all  advantag;ee  it  may  pitMlucet 
and  can  make  works  to  increase  the  raven ues.    City  Charter,  Sec.  IS ;  18  L,  278. 

The  Council  has  the  rij^ht  to  remoM,  or  cause  the  removal,  of  works  4sonstnicted  on  river 
bank,  with  or  without  permiitaiou,  by  private  persons.  1  M.  187;  4  M.  10;  Kendigys* 
City,  3ii  An.  357,  aud  other  authorities  cited  in  the  brief. 

The  **ri)>arlan  proprietor,*'  i^ithin  municipal  limits,  even  conceding  to  him  the  ri^zht  of 
acquiring  ownership  to  battnre,  jure  aUwoionie.  has  no  right  of  ownership  or  possession  and 
use  to  the  river  bank,  the  use  of  which  is  primarily  in  tho  pablio,  administered  for  it  by 
the  City  Cuuucil.  No  part  of  the  river  bank  or  batture  can  be  reduce<l  to  private  use  and 
possession  without  the  cousi'Ut  of  the  city  government,  or  on  a  Judgment  of  a  court  ot 
competent  Jurisdiction,  as  provided  by  Sec.  318,  E.  S. ' 


The  opinion  of  the  Court  wa«  delivered  by 

Fenner,  J.  The  question  involved  in  this  case  is,  whether  the 
owners  of  property  bordering  on  the  river,  within  the  corporate  limits 
of  the  City  of  New  Orleans,  can  enjoin  the  city  authorities  from  placing 
**  hitching  posts"  or  clusters  of  posts  along  the  river  bank,  in  front  of 
their  property,  with  the  view  of  establishing  a  landing  place  and  fur- 
nishing-facilities  for  the  lauding,  fastening,  etc.,  of  coal  boat«  and  other 
wat«r  craft. 

The  grounds  of  the  injunction  sought,  so  far  as  in  the  least  perti- 
nent, are,  that  there  is  no  necessity  of  commerce  requiring  the  placing 
of  such  posts )  that  plaintiffs  had  alre«'idy  placed,  at  their  own  expense^ 
all  such  posts  as  were  required;  that  the  design  of  the  City  is  not  to 
facilitate  commerce,  but  to  exact  a  revenue  from  commerce  \  that  said 
action  would  obstruct  the  free  use  of  the  banks  of  the  river,  and  cause 
deterioration  in  value  to  the  property  of  complainants.  The  banks  of 
rivers  are  public. 

Within  the  corporate  limits,  the  City  of  New  Orleans,  under  her 
charter  and  under  the  general  law,  has  the  right  to  control,  manage 
and  administer  the  use  of  the  river  banks  for  the  public  convenience 
and  utility  ;  to  establish  wharves  and  landings ;  to  erect  works  and 
provide  facilities  for  the  use  of  vessels  and  water  craft ;  and  to  charge 
just  compensation  for  the  use  thereof.  Riparian  proprietors  have  no 
right  to  appropriate  to  their  exclusive  use  these  banks,  and  they  have 
no  private  property  in  the  u.se  thereof,  which  is  public.  The  discre- 
tion of  the  city  authorities  in  determining  what  are  proper  and  needed 
facilities  for  commerce,  and  on  what  part  of  the  river  bank,  within  her 
limits,  they  should  be  esUiblished,  is  manifestly  not  a  proper  subject 
for  judicial  control  or  interference.  Whatever  incidental  damage  may 
result  to  proprietors  from  the  exercise  of  these  unquestionable  corpo- 
rate rights,  it  is  damnum  absque  injuria. 

These    principles   are  elementary    and    established   by  numerous 
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authonties.  1  M.  187 ;  4  M.  10 ;  3  L.  563 ;  18  L.  278  5  6  R.  349 ;  2  An. 
538;  5  Ad.  34;  15  An.  657;  26  An.  357;  27  An.  17;  10  An.  171  and 
523 ;  30  An.  190. 

This  case  raises  no  question  as  to  riglit  of  the  City  to  remoYe  thi 
hitching  posts  which  had  been  established  by  plaintiffs. 

Whether  the  facilities  provided  by  the  City  will  justify  her  in 
charging  any,  and  if  so,  what  wharfage  dues  from  vessels  using  them, 
is  a  question  not  pertinent  here. 

Equally  impertinent  is  the  validity  of  the  contract  under  which  the 
employee  of  the  City  is  doing  the  work  ;  though  it  may  be  added,  that 
there  is  no  evidence  supporting  the  allegation. 

Judgment  affirmed  at  appellants'  cost. 

Levy,  J.,  absent. 


No.  7639. 
Edward  Cotton  et  al.  vs.  Annie  F.  Cotton  bt  al. 

The  husbaDd,  as  head  and  master  of  the  oommanity,  has  the  right  to  dispose  of  its  BwnMe 
effects  by  onoroQs  title,  or  even  by  gratuitous  and  imrticolar  title. 

Whatever  be  the  rights  of  creditors,  the  wife  can  only  attack  such  gratoitoaB  dispotitioH 
of  movables,  on  allegation  and  proof  that  they  were  fraudulently  made  for  the  porpwecf 
injuring  her. 

APPEAL  fi-om  the  Third  District  Court  for  the  Parish  of  Orleans, 
Monroe,  J. 


T.  M,  Gill,  for  Plaintiffs  and  Appellants  : 

1.    The  probate  Court  had  exolusire  Jurii«diotion  of  this  canse. 

3.  The  Court  erred  in  admitting  iu  plaintiffs'  behalf  the  records,  petition  of  V.  F.  Cotton, 
tutor  etc. 

3.  The  Court  erred  in  excluding  evidence  to  prove  tJiat  neither  plaintifis  nor  their  fiRtk«r 
had  funds  or  other  means  with  which  to  purchase  the  property ;  erred  in  excladinj:  t)» 
evidence  to  prove  that  the  property  wba  acquired  and  paid  for  after  the  marriage  of  tbe 
defendant,  Anuie  T.  Cotton,  and  her  lAt«  husband,  Valentine  F.  Cotton,  and  by  commanitj 
funds,  and  not  with  the  funds  of  either  Valentine  F.  Cotton  or  the  plaintiffs;  erred  fi 
excluding  the  evidence  to  prove  that  defendant  and  her  late  husband,  after  their  nairiaC't 
procured  the  materials  for  the  construction  of  buildings  on  the  property.  6  An.  7S^ ;  1^ 
An.  169.  580;  16  An.  304;  18  An.  286-297;  1  L.  2»-249;  4  An.  501;  15  An.  703 1  29  An.  4; 
S9  An.  Human  vs.  Bladis,  n.  r  ;  27  Ao.  121 ;  26  An.  547-548  ;  24  An.  210-211 ;  9  An.9; 
4  An.  441 ;  15  L.  311 ;  2  L.  3  ;  19  L.  387. 

4.  Fraud  was  sufficiently  alleged  to  admit  proof  of  the  same,  and  all  proof  offered  on  tkepirt 
of  the  defendant,  Annie  T.  Cotton.    K.  C  C,  Seo.  4,  Art.  2404 ;  2  N.  S.  13. 

* 

W,  8,  Benedict  and  Jos,  P.  Hornor,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    The  plaintiffs  are  children  of  the  late  V.  F.  Cotton,  by 
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his  first  marriage  with  Dicey  M.  Brown,  and  are  heirs  of  their  said 
mother.  In  1840  their  mother  sued  her  husband,  V.  F.  Cotton,  for 
separation  of  property,  and  obtained  a  judgment  against  hiui  for 
$17,399.58. 

After  her  death,  to- wit :  in  1853,  Y.  F.  Cotton,  as  tutor  of  plaintiff's, 
then  minors,  applied  to  the  proper  court  of  his  domicile,  representing 
that  he  had  in  his  possession  above  $2,000  belonging  to  them,  which 
he  desired  to  invest  in  the  property  herein  claimed,  and  he  asked  for 
a  family  meeting,  to  authorize  the  purchase,  etc. 

Aft«r  obtaining  the  necessary  authority  on  tlie  10th  of  June,  1853,  in 
his  capacity  of  tutor,  he  purcliased  for  and  in  behalf  of  t)ie  said 
minors,  the  said  property  at  the  price  of  $2,000,  payment  of  which  the 
vendors  acknowledged  to  have  received  in  cash. 

The  plaintiffs  bring  the  present  suit  to  enforce  their  title  to  said 
property,  against  their  stepmother,  widow  by  second  marriage  of  V.  F. 
Cotton,  who  resists  substantially  on  the  ground  that  the  property  be- 
longs to  the  community  subsisting  between  her  and  her  late  husband, 
having  been  purchased  by  the  latter,  aft'Cr  her  marriage,  with  funds 
belonging  to  said  community  and  not  to  said  minors,  and  fraudulently 
purchased  in  the  name  of  said  minors,  to  cover  up  and  conceal  the  same 
from  the  pursuit  of  creditors. 

We  agree  with  the  District  Judge,  that  neither  as  administratrix  of 
y.  F.  Cotton,  nor  as  widow  in  community,  could  defendant  be  heard 
to  set  up  such  a  defense. 

Her  husband,  as  head  and  master  of  the  community,  had  a  right  to 
dispose  of  its  movable  effects  by  onerous  title,  or  even  by  gratuitous 
and  particular  title.  C.  C.  2404.  The  only  right  of  action  which  the 
wife  has  against  such  dispositions  is  on  proof  that  they  were  made  in 
fraud  for  the  purpose  of  injuring  her.  No  such  charge  is  here  made. 
On  the  contrary,  she  alleges  that  the  object  was  to  injure  creditors, 
and  ^'  to  secure  a  home  for  himself  and  family."  Whether  the  $2,000 
invested  in  this  property  belonged  to  the  minors,  or  was  owed  to  them 
by  their  father,  or  was  given  to  them  by  him,  their  title  to  it  was 
equally  good  as  against  the  defendant,  and  the  property  bought  with 
it  for  them  and  in  their  names  is  their  property. 

The  .act  of  defendant  in  having  this  property  inventoried  in  the 
succession  of  V.  F.  Cotton,  after  this  suit  had  been  brought,  could  not 
divest  the  jurisdiction  of  the  District  Court  over  tlie  cause. 

We  iind  no  error. 

* 

Judgment  affirmed  at  appellants'  cost. 
Rehearing  refused. 
Levjy  J.,  absent. 
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Fanny  H.  Ross  vs.  Charles  Ross,  Her  Husband. 

The  marriage  of  slaves,  with  their  inaaters'  consent,  thouj^h  without  civil  effects  during  the 
slavery  of  either  part  J,  yet  when  ratified  by  contLuue<l  cohabitation  of  the  parties,  after 
the  emancipation  of  both,  produces  all  ci\il  effects  abiniHo,  including  the  comrouuity  of 
acquets  and  gains. 

APPEAL  from  the  Fifth   District  Court  for  the  Parish  of  Orleans. 
Bogers,  J. 


F,  C  Zacliariej  for  Plaintiff  and  Appellee : 

1.  Tlie  civil  eflects  of  a  marriage  of  slaves,  with  the  consent  of  their  roasters,  is  only 
dormant  dnring  slavery,  and  when  they  are  emancipated  and  continue  to  cohabit  as  mao 
and  wife,  all  the  civil  effects  attach  fh»m  the  date  of  the  Oelobration  of  the  uarruige. 
Bishop  on  Marriage,  Sees.  311,  214 ;  O.  C.  C.  182 ;  6  M.  559 ;  Bishop,  §^  158,  160,  161,  163: 
25  A.  617 :  30  A.  1168. 

ft.  Cohabitation  after  emancipation  is  a  ratification,  and  like  in  all  other  civil  contracts,  not 
prohibited  by  law  omnit  ratihabitio  relrotrahitur  et  mandato  cequiparatur^  15  A.  30 ; 
Bishop,  Sec.  163,  and  authorities  before  cited. 

8,  BeldeUj  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fennek,  J.  Plaintiff  and  defendant,  while  they  were  both  slaves, 
T^ere  married,  with  the  consent  of  their  owners,  in  1842.  He  subse- 
quently acquired  his  freedom  by  consent  of  his  owner.  She  remained 
a  slave  until  the  abolition  of  slavery.  After  they  were  both  free,  they 
continued  to  live  together  as  man  and  wife.  Subsequently,  plaintiff 
instituted  proceedings  for  divorce  against  the  defendant,  and  judgment 
was  rendered  thei*ein,  in  her  favor,  decreeing  a  divorce,  which  was 
signed  in  July,  1877,  and  from  which  no  appeal  was  ever  taken. 
.  The  present  action  is  brought  by  plaintiff  to  have  certain  property, 
held  and  possessed  by  defendant,  decreed  to  be  property  of  the  com- 
munity which  subsisted  between  the  parties  during  their  marriage,  and 
to  have  the  same  partitioned  by  sale  and  to  have  an  account  of  the 
revenues  thereof  since  the  dissolution  of  the  marriage. 

From  a  judgment  in  favor  of  plaintiff  the  defendant  prosecutes  the 
present  appeal. 

The  legal  issue  presented  is,  whether  a  marriage  of  slaves,  contracted 
with  the  consent  of  their  owners,  and  ratified  by  continued  cohabita- 
tion aft^r  their  emancipation,  produces  the  ordinary  civil  effects  of 
marriage,  and  whether  those  civil  effects  retroact  to  the  date  of  Uie 
original  marriage.  \Ye  think  correct  principles  and  our  jurisprudence 
leave  no  doubt  on  the  question. 

The  Article  182  of  our  Civil  Code  of  1825,  in  fore©  before  the  war, 
provided,  "  slaves  cannot  marry  without  the  consent  of  their  masters, 
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and  their  marriages  do  uot  produce  any  of  the  civil  effects  wliich  resnlt 
from  such  contract/'  • 

This  imports  that  slaves  could  marry  with  the  consent  of  their 
masters,  and  it  was  long  since  held  by  this  Court  that,  after  the  eman- 
cipation of  tJie  parties,  such  a  contract  of  marriage  *''  legal  and  valid  by 
the  consent  of  the  master  and  the  moi-al  assent  of  the  slave,  from  the 
moment  of  freedom,  although  dormant  during  the  slavery,  produees 
all  the  effects  whicli  result  from  such  contract  among  free  persons." 
ixirod  vs.  Lewis,  6  M.  559.  In  a  later  case,  arising  after  the  war,  the 
children  born  of  such  a  marriage  claimed  t^  be  legitimate  heirs  of  their 
parents,  although  tliat  maiTiage  had  been  dissolved  by  the  death  of 
one  of  the  parties  prior  to  their  emancipation.  The  Court  quoted  and 
approved  the  al)ove  doctiiue,  but  said : 

^'  We  think  that  the  marriage  which  is  to  produce  these  civil  results 
must  exist  at  tJie  time  the  emancipation  takes  place.  In  this  case,  the 
mariiage  was  dissolved  before  emancipation.  The  parties'  rights, 
tlierefore,  were  not  dormant;  tliey  were  dead;  and  the  subsequent 
emancipation,  as  it  could  not  resuscitAte  the  marriage,  could  produce 
none  of  tlie  civil  fruits  which  are  the  results  of  a  civil  marriage.'' 
Pierre  vs.  Fournette,  25  An.  617. 

This  indicates  the  clear  opinion  of  the  Court,  that  Jiad  the  marriage 
continued  at  the  date  of  emancipation,  the  children,  though  born 
during  slavery,  would  have  been  legitimate.  And  so  it  was  directly 
decided  in  a  still  later  case,  where  the  broad  doctrine  was  laid  down, 
that  **  as  to  thos^  who  were  slaves,  their  own  consent  and  that  of  their 
masters  were  alone  sufficient  to  give  tp  their  marriage  an  undeniable 
validity,  one  which  produced  no  effect  as  long  as  they  were  held  in 
bondage,  but  which,  from  their  emancipation,  has  .secured  for  them 
and  their  posterity  the  nghts  and  privileges  bestowed  by  the  State  on 
a  marriage  authorized  and  sanctioned  by  its  laws."  Succession  of 
Pearce,  ;iO  An.  1 168. 

From  all  these  cases  it  results  that  the  civil  effects  of  such  marriages 
were  only  dormant  during  slavery,  and  that  emancipation  operated  not 
a  creation  or  birth  of  such  rights,  but  merely  an  awakening  of  them. 

If  t)ie  legitimacy  of  children,  which  is  one  of  the  civil  effects  of 
marriage,  takes  effect  after  emancipation,  we  see  no  reason  why  the 
community  of  acquets  and  gains,  which  is  another  civil  effect,  should 
not  equally  do  so  j  and  if  the  birth  of  children  during  the  slavery  does 
not  prevent  their  legitimacy  after  euiaucipation,  we  do  not  see  why 
property  acquired  while  one  of  the  parties  was  a  slave  should  not 
equally  fall  into  the  community  which  takes  effect  after  freedom. 

The  wife,  even  while  a  slave,  no  doubt  contributed  to  the  common 
welfare  of  the  marital  estate,  by  the  performance  of  those  duties,  such 
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as  household  cares^  care  of  childreu,  etc.,  which  form  the  consideration 
of  her  interest  in  the  connubial  partnership.  And  in  this  case  evidence 
l&  not  wanting  that  she  contributed  ]ier  private  earnings  towards  the 
purchase  of  her  husband's  freedom. 

There  existed  under  the  civil  law  certain  impediments  to  marriage 
described  as  being  ex  cansd  poteatatis,  preventing  the  intermarriage  of 
persons  bearing  certain  relations  to  each  other,  such  as  tutor  and  wanl, 
as  to  which  it  was  iield,  that  in  case  of  such  prohibited  marriages, 
''  the  subsequent  voluntary  cohabitation  of  the  parties,  after  the  rela- 
tion which  caused  the  prohibition  had  ceased,  rendered  the  marriage 
valid  ab  initio,-^ 

So  with  marriages  originally  void  by  reason  of  fraud,  error  or  vio- 
lence, cohabitation  after  restoration  of  freedom,  or  discovery  of  errors 
or  fraud,  produced  like  effect.  1  Bishop  on  Mar.  $$311, 139,  140,  150 
et  8eq» 

We  think  a  like  principle  is  applicable  here.  Tlie  impediments  to 
the  civil  effects  of  slave  marriages  validly  conti*acted  with  the  consent 
of  the  masters,  were  the  consequence  of  their  civil  status,  the  artificial 
creature  of  the  law,  and  when,  by  change  of  laws,  such  status  was 
altered  to  one  permitting  the  full  civil  effects  of  their  marriage,  and 
the  parties  thereafter  continued  to  cohabit,  such  ratification  retroacted 
to  the  date  of  the  original  marriage  and  entailed  all  the  civil  effects  ab 
initio. 

Such  was  the  conclusion  of  the  District  Judge,  and  we  consider  it  a 
sound,  humane  and  equitable  solution  of  the  question. 

Judgment  affirmed  with  costs. 

Rehearing  refused. 

Levy,  J.,  absent. 


No.  7498. 
Mr.  and  Mrs.  J.  M.  Conte  vs.  Thos.  M.  Handy,  Sheriff,  et  al. 

The  defendants,  an  ex-sberlff  and  hia  auretiea,  are  not  liable  for  the  rent  of  prodnctive  real 
eatate,  situated  in  the  Pariah  of  Orleana,  while  under  seizure,  when  the  same  iaoocapi»4  a« 
owner  by  the  defendant  as  hia  residence,  und  where  the  sheriff  hns  aothoriaed  the  plAintilT 
to  use  his  name  for  all  useful  purposes,  and  the  plaintiff  has  declined  the  offer. 

APPEAL  from  the  Fifth  District  Court  for  the  Pariah  of  OrleaoB. 
JRogers,  J. 


G,  L,  Bright,  for  Plaintiffs  and  Appellants* 
W,  8.  Benedict,  for  Defendants  and  Appellees. 
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•    The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendant,  an  ex-sheriff,  and  his  sureties  are 
Bued  to  be  made  responsible  for  the  rent  of  property  seized  by  hini^ 
which,  it  is  alleged,  he  should  have  and  has  not  collected,  at  the  rate 
of  $100  per  month. 

The  defense  is,  that  the  property,  sitnated  in  the  Parish  of  Orleans, 
was  occupied  by  the  defendant  iu  suit,  who  refused  eitlier  to  pay  rent, 
or  to  remove ;  that  the  plaintiff  was  authorized  to  take  such  action  in 
the  sheriff's  name  as  might  be  necessary  and  that  plaintiff  declined  to 
exercise  the  power. 

There  was  judgment  for  the  defendants,  and  the  plaintiffs  have 
appealed. 

It  is  undoubtedly  the  duty  of  the  sheriff,  when  he  seizes  productive 
real  est-ate,  to  take  at  the  same  time  all  the  rents,  issues  and  revenues 
which  the  property  may  yield.  When  he  neglects  to  do  so  efficiently, 
in  a  proper  case,  and  the  judgment  and  seizing  creditor  is  injured 
thereby,  the  sheriff  is  bound  to  repair  the  damage  which  he  has  occa- 
sioned by  his  fault.  C.  P.  656,  661 ;  6  R.  100 ;  5  A.  300 ;  30  A.  436 ;  32 
A.  1048. 

But  the  sheriff,  it  would  seem,  can  be  held  responsible  only  where 
the  property  is  occupied  by  tenants  who  are  bound  to  pay  rent,  or 
where  the  property  being  vacant,  or  susceptible  of  being  rented,  he 
fails  to  take  proper  steps  to  rent  it  for  a  limited  time.  C.  P.  658  ;  5 
An.  174. 

In  the  present  instance,  the  property  was  neither  occupied  by 
t«nants,  nor  susceptible  of  being  rented,  nor  vacant.  The  defendant 
was  in  possession  of  the  property,  which  was  his  residence  merely,  and 
which,  though  seized  and  in  legal  custody,  had  not  ceased  to  belong 
to  him.  4  X.  8.  317  ;  11  R.  181 ;  12  R.  8.  He  could  not  be  made  to  pay 
rent,  for  he  had  made  no  contract  to  do  so  with  anybody.  R.  C.  C. 
ii(y69,  A  suit  against  him  for  rent  could  not  have  been  maintained. 
He  had  a  right  to  occupy  this  property  until  after  a  legal  expropriation. 
He  could  not  have  been  made,  by  process  of  law,  to  vacjite  the  same 
before  coiniilete  divestiture  of  title  of  ownership.  In  any  event,  in 
the  last  cnse,  the  sheriff  could  take  no  legal  steps  for  his  expulsion. 

The  sheriff,  no  doubt,  has  a  right  and  it  is  his  duty,  where  it  is  phy- 
sically possible  for  him  to  do  so,  to  take  actual  possession  of  whatever 
property  he  levies  his  writ  upon,  real  or  personal,  except  in  the 
Parishes  of  Orleans  and  Jefferson,  in  which,  in  cases  of  seizure  of  real 
estate,  it  is  sufficient  to  register  the  seizure  in  the  mortgage  office.  C. 
P.  762 ;  Act  of  1857,  No.  189,  p.  185  j  14  An.  587 ;  20  An.  573  j  28  An. 
573  J  31  An.  505. 

As  the  law  does  not  appear  to  make  it  the  dut^  of  a  sheriff  in  those 
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parislies  to  expel  owners  in  posgession  of  i*eal  estate  belonging  to  them, 
because  under  seizure,  it  is  ditfieult  to  perceive  how  that  officer  can  be 
}ield  liable,  in  this  case,  for  the  value  of  the  occupancy  or  enjoyineni 
of  the  property  in  question,  which,  while  under  seizure,  merely  re* 
mained  sequestered.  The  sherift*  cannot  be  held  respousible  for  not 
having  done  that  which  the  law  does  not  make  it  his  duty  to  do. 

Realizing  his  inability  to  collect  rent  from  or  eject  an  owner  in  ac- 
tual possession  of  his  property,  though  seized,  the  sheriff  authorized 
the  use  of  his  name  by  the  plaintiffs  for  such  action  as  might  be 
necessary,  but  the  plaintiffs  declined  the  offer.  If  it  was  thought  that 
the  sheriff  was  recreant  to  his  duty,  he  might  have  been  ruled  and 
commanded  to  do  it,  on  a  proper  showing  by  the  court  issuing  the 
process. 

i  It  is  difficult  to  conceive  what  else  the  sheriff  could  have  done  to 
subserve  the  interests  confided  to  him,  and  shield  his  own  responsi- 
bilit}'',  already  so  grave.    6  L.  7«'I7 ;  10  An.  83. 

There  is  no  error  from  the  judgment  appealed  from,  which  is  affirmed 
tvith  costs. 

Rehearing  refused. 

LevJ',  J.,  absent. 


No.  8587. 

State  op  Louisiana  ex  rel.  Orleans  Railroad  Compant  et  al. 

vs.  Henry  L.  Lazarl^s,  Judge. 

The  appealable  or  unappealable  character  of  a  controverny  is  annoanced  by  the  pleadings, 
bat  is  fixed  by  the  Jadfpuent.  Hence  a  mandainas  lies  to  compel  the  grantinjc  of  a  suspen- 
sive appeal,  when  at  the  time  the  jodgment  was  rendered  the  case  was  appealable.  ▲ 
remittitur  subsequently  entered,  cannot  deprive  the  party  oast,  of  his  conatitntioaal  right 
of  appeal. 


A 


PPLICATTON  for  Mandamus. 


Chas,  Louque,  for  the  Relator. 

A,  J.  Murphy  aud  F.  ^V.  Baker ^  for  the  Respondent. 


The  opinion  of  the  ("ourt  was  delivered  by 

Bermudkz,  C.  J.  This  is  an  application  for  a  mandamns.  The  Or- 
leans Railroad  Company  was  sued  for  ten  thousafod  dollars  damaget*. 
After  issue  joined  and  trial,  the  jury  rendered  a  verdict  for  ivro 
thousand  dollars.  A  motion  for  a  new  trial  having  been  taken,  the 
plaintiff  in  the  case  entered  a  remittitur^  reducing  the  claim,  verdict 
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and  jiulgmciit  to  one  thousand  dollars.  The  jiidgnieDt  having  been 
signed,  the  Company,  tendering  a  bond  for  fhrce  thousand  dollars, 
seasonably  applied  for  a  suspensive  appeal,  which  was*  refused.  Hence^ 
this  proceeding. 

The  verdict  was  rendered  on  the  15th  of  February;  judgment  was 
rendered  upon  it  on  the  2iid  following ;  the  remittitur  took  place  on 
the  4th  of  April,  189*2. 

The  appealable  or  unappealable  character  of  a  suit  is  announced  by 
the  pleadings,  but  is  fixed  by  the  judgment. 

It  is  settled  beyond  the  possibility  of  a  doubt  that,  although  in  an 
appealable  case  the  plaintiff  may  render  the  case  unappealable  b3'- 
making  a  remittitur  be/ore  judgment,  still  he  cannot  do  so  after 
judgment.  This  is  no  new  question.  J 4  An.  11 4  j  16  An.  430;  21  An. 
72S  ;  2  How.  73,  and  authorities  in  21  An. 

The  Relator  is  entitled  to  the  relief  sought. 

It  is,  therefore,  ordered,  that  a  peremptory  mandamus  issue  herein, 
directing  the  District  Judge  to  grant  the  suspensive  appeal  prayed  for 
by  the  Relator. 

Levy,  J.,  absent. 


No.  8551. 

84     80ft 

New  Orleans  &  Pacific  Railroad  Co.  vs.  Mary  J.  Robertson.  m     89 

The  obvious  meaniiig  and  intent  of  Section  4  of  Act  14  of  1876,  the  leji^aiative  charter  of  the 
plaintiff  Company,  were  to  secnre  Shreveport  aft  the  northwestern  tennintu,  and  to 
prevent  the  Company  from  evading  this  requirement  by  building  connections  to  other 
possible  termini,  under  the  name  of  branches,  before  completing  the  line  t«>  Shreveport. 
The  Company  had  the  right  to  begin  its  route  at  Baton  Rouge,  or  to  build  via  that  point, 
and  the  construction  of  the  Baton  Rouge  branch,  while  the  main  liue  was  in  process  of 
completion,  did  not  violate  the  spli  it  or  meaning  of  the  law. 

Our  expropriation  laws  and  the  summary  proceeilings  therein,  are  not  violative  of  the  present 
Constitution  of  the  State. 

The  route  to  be  pursued  by  the  ro.id  is  not  among  the  issues  submitted  to  the  Jury  under  the 
expropriation  proceedings. 

APPEAL  from  tlie  Twenty-third  Judicial  District  Court,  Parish  of 
West  Baton  Rouge.     Cole,  J. 


Keniutrdj  Howe  <£•  Prentiss,  for  Plaintiff  and  Appellee  : 

1.     £xprr>priation  proceedings  are  conducted  under  a  special  law,  which  prescribes  exact 

formalities,  and  are  not  to  be  goveraed  by  the  general  rules  prescribed  by  ('ode  of  Practice. 

Rev.  Stats.,  Sees.  1479  to  1193. 
a.     The  Corporation  of  the  New  Orleans  Pacific  Railway  was  created  under  the  general  law, 

and  confirmed  and  extended  by  Act  of  Legislature ^right  to  expropriate  not  derived  from 

the  special  act ;  amply  provided  for  under  the  general  law. 
3.     Line  to  Baton  Rouge  not  a  branch  line  in  the  legal  sense  of  the  term.    Fnder  Charter, 

Company  could  have  commenced  originally  at  Baton  Rouge.    Charter,  Art  3,  Sec.  1,  Acts 
109 
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1876,  No.  14.    At  all  events,  defendant  has  no  standing  In  Conrt  to  complain,  if  Compsinj 
had  no  ri^ht  to  build  so-called  bi«nuh  road.    Possibly  State  might  have  complained. 

4.  Art.  258,  Const.  1879,  misconstraoted  by  defendiuit. 

5.  Question  as  to  proper  line  to  be  selected  is  not  for  Jary  to  decide ;  this  privilege  granted 
speciacally  to  the  Company  in  Charter,  Art-  3,  Sec.  I. 

6.  Where  right  of  way  only  is  claimed,  benefits  may  offset  price  of  same. 

7.  The  rnlings  of  the  Jad^e  "a  quo,'*  on  admissibility  of  evidence  correct— except  in  regard 
to  fences.  He  allowed  the  Jury  to  consider  whether  fences  are  necessary.  This  is  an 
error.  There  is  no  law  in  Louisiana  requiring  railroads  to  fence,  and  until  the  Legislature 
requires  fencing,  no  damages  can  be  allowed  against  Railroad  Companies  for  not  fencing. 

Barrow  d:  Pope,  for  Defendant  and  Appellant : 

1.  The  proceedings  authorized  by  Arts.  C.  C.  2630  to  2641  to  expropriate  property,  do  not 
authorise  summary  proceedings.  Summary  proceedings  must  be  expressly  permitted.  C. 
P.  Arts.  754,  755 ;  32  An.  245;  14  An.  390;  32  An.  474.  In  summary  proceedings  time  Is 
granted  to  plead  and  procure  evidence.    4  B.  p.  59. 

8.  When  an  act  of  the  Legislature  creates  a  corporation,  and  authorizes  it  to  expropriate 
lands,  this  object  must  be  expressed  in  the  title.  Const.  1868,  Art.  114;  Const  1879, 
Art.  29. 

3.  Where  a  charter  authorises  a  railroad  to  construct  such  branch  railroads  "  as  a  minority 
of  the  directors  of  the  company  should  deem  proper,  expedient  and  to  the  interest  of  the 
company,"  the  company  seeking  to  expropriate  lands  for  a  branch,  must  show  '*  a  resolu- 
tion  of  the  board  authorizing  its  construction."    This  is  neither  averred  or  proved. 

4.  Where  the  charter,  authorizing  the  construction  of  a  railroad  to  Shrevoport,  La.,  from  New 
Orleans,  as  the  main  line,  provides  "the  main  line  shall  be  completed  to  Shrevrport 
before  any  branches  are  constructed,"  (it  being  admitted  the  main  line  is  not  com- 
pleted) the  corporation  cannot  expropriate  land  for  a  branch.  The  exercise  of  the  power 
is  ultra  vires.  Field  on  Corporations,  p.  66.  Sec.  53;  Sec.  248,  p.  270;  13  Peters,  5 19 ;  Fire- 
men's Loan,  etc.,  Co.  vs.  CarroU,  5  Barb.,  613. 

5.'  The  completion  of  the  main  line  to  Shreveport  is  a  condition  precedent  to  the  right  to 
undertake  a  branch  road.  Hen.  Dig.,  Xo  2,  p.  1152,  B.  3;  Bank  of  Augusta  vs.  Barle,  13 
Peters,  519.  The  prorlsion  is  prohibitory  and  any  one  can  plead  it.  C.  C.  12  ;  Stevens 
vs.  Erie  R.  R.  Co.,  51  N.  J.  Eq  ,  250. 

6.  Under  the  restrictive  provisions  of  the  Constitution  of  1879,  the  Legislature  cannot  dele 
gate  to  a  railroad,  a  private  corporation  in  which  the  State  has  no  stock  or  interest  what- 
ever, authority  <o  expropriate  private  property.  The  reason  for  the  law  having  ceased, 
thn  law  itself  ceases.  The  Const.  1879,  Art.  258;  Mills  on  Eminent  Domain,  §48;  46 
N.  T.,  546. 

7.  When  defendant  avers  the  rente  selected  by  a  railroad  through  his  lands  are  *'not  necessary" 
for  the  railroad,  but  another  less  ii^urious  to  defendatit  Is  e^iually  as  convenient  for  the 
railroad,  the  pleadings  present  a  question  of  fact,  which  should  be  submitted  to  the  jury. 
C  C.  700  (696);  32  An.  475. 

8.  Only  such  benefits,  prior  to  the  Constitution  of  1879,  as  were  peculiar  to  the  lands  remain- 
ing, after  the  Company  had  taken  a  part,  could  be  offiiet  against  the  damages  done;  but 
under  the  Constitution  of  1S79,  both  value  of  the  land  taken  and  damages  to  that  remaining 
must  be  previously  paid.  Consequently  there  can  be  noofi'set.  It  is  error  to  charge, 
therefore,  that  benefits  which  are  common  to  defendant  and  others  along  the  road  can  be 
offset.    15  An.  482 ;  Const  1879,  Arts.  156  and  155. 

9.  It  is  an  error  to  charge  the  Jury  that  they  can  substitute  their  individual  knowledge  for 
or  against  the  evidence  in  an  expropriation  case.  C.  C.  Arts  26.t2  2634.  The  elements 
of  damages  claimed  are  sustained  by  the  following  authorities:  Winona,  etc  ,  R.  R.Co.  vs. 
Denman,  10  Minn.  967;  Raleigh,  etc.,  R.  R.  Co.  vs.  Wicker,  74  N.  C.  230  (  Louisville, 
etc.,  R.  R.  Co.  vs  Glasebrook,  1  Brush. 225 ;  Cooley.  Const.  Lim.  p.  566,  and  note;  Somer- 
ville  and  Baeton  B.  R.  Co.  vs  Dougherty,  2  Zeb.  495;  Mills  on  Em.  Domain,  §  166;  Field 
on  Corporations,  Sec.  450  ;  R.  S.  Sec.  1481. 
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Tlie  opinion  of  the  Court  was  delivered  by 

Fenxkr,  J.  The  defendant  is  appeUaut  from  the  judgment  of  the 
Cimrt  a  qud,  rendered  on  the  verdict  of  a  jury  of  freehohlers,  expro- 
priating a  right  of  way  across  her  lands  for  the  construction  of 
defendant's  railroad. 

Various  defenses  are  urged. 

1.  It  is  urged  that  the  property  was  sought  to  be  expropriated  for 
the  purpose  of  building  a  branch -road  from  Baton  Rouge  to  the  main 
trunk-line  of  the  plaintiff's  railway  from  New  Orleans  to  Shreveport; 
that  said  main  line  had  not  been  conipleted  to  Shreveport,  and  plaintiff's 
charter  prohibited  the  construction  of  any  branches,  until  after  the  main 
line  had  been  completed  to  Shreveport. 

The  plaintiff  corporation  was  originally  organized  under  the  general 
laws  of  the  State,  with  power  and  authority  to  construct  a  railroad, 
*<  beginning  at  a  point  on  the  Mississippi  river  at  New  Orleans,  or  between 
New  Orleans  and  Baton  Rouge,  *  *  running  thence  toward  and  to 
the  city  of  Shreveport,  or  the  city  of  Marshall  or  Dallas,  in  the  St<ate 
of  Texas,  in  such  direction  and  route  or  routes  as  said  Company  shall 
fix,  and  with  such  connecting  branches  in  the  State  of  Laumana  as  may 
be  deemed  proper."  It  was  further  authorized  to  construct  branch 
roads  beyond  the  State  of  Louisiana,  *^  to  connect  their  main  line  with 
any  other  line  or  lines  in  other  States,  which  shall  authorize  the  exercise 
of  said  privilege  within  their  limits." 

In  1876,  the  Legislature  passed  Act  No.  14  of  that  year,  in  which  it 
recited  at  length  the  Notarial  Charter,  and  then  provided  that  its 
''term  of  existence  be  so  extended  as  that  the  said  Company,  by  its 
name  and  under  the  aforesaid  articles  of  incorporation,  shall  have  per- 
petual succession."  It  further  enacted  ''  that  Shreveport,  in  Louisiana, 
shall  be  the  northwestern  terminus  of  said  New  Orleans  and  Pacific 
Railway,  and  that  the  main  line  shall  be  completed  to  Shreveport  before 
any  branches  are  constructed." 

The  obvious  purpose  of  this  provision  was  to  secure  Shreveport  as 
the  northwestern  terminus  of  the  road,  and  to  eliminate  the  option 
reserved  in  the  original  charter  of  making  Marshall  or  Dallas  the  ter- 
minus, and  to  prevent  the  Company  from  evading  this  requirement  by 
building  connections  to  Marshall  or  Dallas,  or  other  possible  termini, 
under  the  name  or  pretense  of  brandies,  before  completing  the  line  to 
Shreveport.  The  Company  had  the  right  to  begin  its  line  at  Baton 
Rouge,  or  to  run  it  from  New  Orleans  via  Baton  Rouge  ;  and  when  its 
line  to  Shreveport  passed  within  a  few  miles  of  Baton  Rouge,  there  was 
no  conceivable  violation  of  the  purpose  and  meaning  of  the  law,  in 
building  a  connection  with  that  point.  This  in  no  manner  interfered 
with  Shreveport  as  the  objective  terminus.    There  is  no  pretense  that 
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tliis  connection  operated  or  was  intended  to  operate  any  evasion  of  the 
requirement  to  make  Shreveport  the  northwestern  tenninus. 

Moreover,  the  prohibition  of  the  law  ia  levelled  inerelj'  against  the 
eonstnicthn  of  fir\y  branch  before  completion  of  the  main  line.  It  is 
doubtful,  if  this  would  ]irevent  tlie  necessary  antecedent  preparations 
for  construction,  while  the  main  line  was  being,  in  good  faith,  pushed 
to  completion,  such  as  expropriations,  surveys,  etc.  Of  course,  the  ex- 
propriation could  be  availed  of  only  for  purposes  of  construction,  and 
would  amount  to  nothing  until  the  construction  could  be  lawfully  begun. 
No  question  of  untimely  construction  is  presented  in  tliis  case. 

2.  The  objections  to  the  title  of  the  Act  14  of  1876,  to  the  summary 
character  of  the  proceedings  and  to  the  constitutionality  of  our  expro- 
priation laws,  seem  to  us  without  weight.  , 

3.  We  can  discover  no  authority  under  our  expropriation  laws  for 
submitting  t-o  the  jury  the  question  of  the  propriety  of  the  route 
selected.  The  function  of  the  jury  is  expressly  confined  to  determin- 
ing "  what  the  value  of  the  land  described  in  the  petition,  with  its 
improvements,  and  what  damages,  if  any,  the  owner  would  sustain  in 
addition  to  the  loss  of  the  land  by  its  expropriation  ?  "  C.  C.  2632.  This 
Court  has  extended  that  function  so  as  to  embrace  the  quantity  of  land 
required  and  nature  of  the  estate.  N.  0.  P.  Railway  Co.  vs.  Gay,  31 
An.  430.     Same,  32  An.  471. 

We  are  now  asked  further  to  extend  it,  so  as  to  enable  the  jury  to 
determine  the  route  of  the  road.  This  would  be  going  too  far.  If 
juries  might  exercise  this  function,  our  railroads  iniglit  be  made  as 
crooked  as  cow  paths. 

4.  We  have  examined  the  charge  of  the  Judge,  and  find  it  un- 
objectionble. 

5.  We  find  no  such  error  in  the  verdict  of  the  jury  on  tlie  facts,  as 
to  justify  us  in  disturbing  it. 

Judgment  affirmed  at  a])pellant's  cost. 
Levy,  J.,  absent. 


No.  8546. 
Succession  of  Frank  Lenel.    Opposition  of  Joseph  Gazfx. 

A  party  holding  the  builder's  privilege,  dulj  recorded,  does  not  lose  the  bene6t  of  »uch 
privilege,  -whore  the  property  has  been  irabBeqnentl.T  mortgaged,  and  after  the  death  of 
tho  privilege  and  mortgage  debtor,  has  b  'en  sold  without  a  separate  appralsnient  of  the 
land  and  bnildin^r,  before  the  sale. 

5>ach  appraisement  maybe  made  after  the  sale,  and  tho  privilege  creditor  ia  ontiUed  to  be 
paid  out  of  sach  sale  in  preference  to  the  mortgage  creditor. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  Parish  of  St. 
Tammany.     Thompson,  J. 
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John  Wadsworth,  fur  Adiniuistrator,  Appellee. 
IJUis  (£'  Ellis f  same  side,  for  Michael  is,  Mortgagee  : 

Where  A  has  a  aperial  mortt;nge  on  2*20  ocreM  of  land  and  the  buUdings  and  improvemenU 
therwn,  and  B  has  a  pririle<;e  on  the  huUdingt,  as  builder  nnd  furniMher.  and  a  sale  is  made 
of  the  land  and  buiMio^H  aa  a  whole,  toithotU  teparaU  appraittement^  and  the  proceeds  are 
not  suWcieut  to  p:iy  both,  B  loses  hin  ])r.vil»ige.  and  the  moi-tj^age  creditor  will  take  the 
proceeds.    33  An.  1035 ;  38  An.  289;  Kohn  vs.  McHattou,  20  An.  486. 

Janies  Lhttjan,  for  Gazin,  Appellant: 

1.  Privileges  exist  only  by  virtue  of  expresa  statnte ;  but.,  once  existing,  are  only  forfeited  in 
the  ni  inner  exptvssly  providtMl  by  law.  and  cannot  bo  destroyed  by  implication.  £ev.  C. 
C.  3186,  3249, 3267.    See  C.  C  ,  How  Privileges  are  Dtntroyed.  m 

2.  There  can  never  Tie  any  conflict  o/rank  between  privileg.  s  and  mort^^es.  1/  a  privilege 
exists,  beinf;  in  its  nature  hij^her,  it  primes  all  mortgages.  R.  C.  C.  3186,  .'U87 ;  Jacob  va. 
Preston,  30  An.  518;  11  An.  4-t2 :  31  An.  518  ;  3-2  An  580.  380 ;  31  An.  698,  702 ;  21  An.  383. 

3.  Tliere  is  no  stUute  liw  that  reqiiiies  a  separate  appiaisment  prior  to  sale,  of  the  buildings 
and  ground,  except  in  case  the  vendor  of  lands  is  oppo.*)ed  by  a  builder's  privilege;  (K.  C 
C.  3268,)  and  where  the  evidence  enables  the  Conrt  to  fairly  ascertain  the  proportionate 
amount  of  the  proceed.sof  sale  due  to  the  buildines  and  impriivementa,  and  what  the 
amount  of  the  relative  value  of  the  land,  the  distribution  will  be  made  accordingly ;  other- 
wise, the  case  will  be  rt- nianded  to  ascertain  the  proportionate  and  separate  value  of  the 
land  and  the  improvements. 


The  opinion  of  the  Court  waft  delivered  by 

Todd,  J.  This  ease  presents  a  contest  between  a  privilege  creditor, 
claiming  the  builder's  privilege,  and  a  creditor  by  special  mortgage  of 
ftn  insolvent  sacees.siou,  over  the  proceeds  of  the  sale  of  certain  immov- 
able property  sold  at  probate  sale. 

The  contract,  under  which  the  privilege  iscbiimed,  was  for  the  build- 
ing of  the  "  Long  Branch  Hotel,"  iiearthe  Abita  Springs,  in  the  Parish 
of  St.  Tanimanv. 

This  contract  was  recorded  on  the  13th  of  April,  1880. 

The  mortgage  retV*r4*ed  to  was  recorded  on  the  26th  of  May,  1830. 

The  proi>erty  was  sidd  on  the  20th  of  November  thereafter,  and 
bouglkt  in  by  the  mortgage  creditor.  After  the  sale,  the  administrator 
filed  an  account  and  taldeau,  in  which  the  builder's  claim  and  privilege 
were  not  recognized,  and  the  proceeds  of  the  sale  of  the  hotel  building 
and  the  tract  of  land  in  whidi  it  was  situated,  were  applied,  after  pay- 
ing some  general  privileges,  to  the  payment  of  the  special  mortgage 
referred  to. 

The  account  was  opposed  by  Gazin,  tlie  contractor  for  the  building 
of  the  hotel,  who  claimed  to  be  paid  in  preference  to  Michaelis,  the 
mortgage  creditor,  and  who  appeals  from  the  judgment  rejecting  his 
privilege,  and  placing  him  on  the  tableau  as  an  ordinary  creditor. 

The  privilege  claimed  is  resisted  mainly  on  the  ground,  that  the 
property,  land  and  building  was  sold  in  block,  and  without  any  sepa- 
rate appraisement  having  been  afiplied  for  or  made  before  the  sale ;  the 
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only  other  groan d  of  opposition  being  that  some  of  the  items  of  the 
debt  did  not  come  within  the  terms  and  stipulations  of  the  recorded 
contract,  and  hence  never  imported  a  privilege  protected  by  the  registry 
of  that  contract. 

There  is  no  doubt  that  there  is  a  seeming  conflict  in  tlie  decisions  of 
this  Court  upon  this  question,  tliat  is,  as  to  the  necessity  of  a  separate 
appraisement  of  the  land  and  buildings  before  the  sale  is  made,  to 
entitle  the  claimant  of  a  builder's  privilege  to  its  recognition  and 
enforcement  against  the  proceeds  of  the  sale. 

The  Articles  of  the  Code  upon  this  subject,  and  bearing  on  the  point 
in  controversy,  are  the  following:  • 

Article  3249  declares  the  privileges  upon  immovables  to  be : 

1.  In  favor  of  the  vendor  of  the  same. 

2.  In  favor  of '^  architects,  undertakers,  bricklayers,  painters,  master 
builders,  contractors,  sub -con  tractors,  journeynien,  laborers,  cartmen, 
and  other  workmen '^  employed  to  construct  or  rebuild  houses,  etc. 

3.  In  favor  of  the  furnishers  of  materials  for  the  construction  and 
repair  of  buildings,  etc. 

This  Article  further  provides,  that  the  privilege  granted  the  parties 
named  in  the  two  last  paragraphs,  shall  take  effect  on  the  building  or 
other  work,  and  upon  the  lot,  not  to  exceed  one  acre,  on  which  such 
building  or  other  work  is  erected. 

Art.  3267  provides :  That  the  privilege  in  favor  of  the  builder  or  the 
furnishers  of  materials  and  workmen,  shall  be  paid  from  the  price  of 
the  building,  or  other  work,  in  preference  to  all  other  privileges, 
except  for  affixing  seals,  making  inventories,  and  the  necessary  expenses 
of  procuring  the  sale  of  the  property. 

A  privilege,  the  Code  defines  to  be,  '^  a  right  which  the  nature  of  the 
debt  gives  to  the  creditor,  and  which  entitles  him  to  be  preferred 
before  other  creditors,  even  those  who  have  mortgages.^    C.  C.  3186. 

"  A  privilege  precedes  all  mortgages."    31  An.  318 ;  32  An.  580. 

The  only  Article  of  the  Code  which  refers  to  a  separate  appraisement 
of  immovdble  property  subject  to  different  or  conflicting  privileges,  is 
3268,  which  is  in  these  words : 

'^  When  the  vendor  of  lands  finds  himself  opposed  by  workmen  seek- 
ing payment  for  a  house  or  other  work  erected  on  the  land,  a  separate 
appraisement  is  made  of  the  ground  and  the  house,  the  vendor  is 
paid  to  the  amount  of  the  appraisement  on  the  land,  and  the  other  to 
the  amount  of  the  appraisement  of  the  building." 

It  is  to  be  noted  that  this  Article  provides  for  a  case  of  conflictiog 
privileges  between  the  vendor  of  an  immovable,  and  the  workman  or 
builder  who  constructs  a  house  or  other  improvement  thereon,  and 
does  not  express  when  the  separate  appraisement  mentioned  is  to  be 
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made,  whether  before  or  after  the  sale  of  the  immovable,  and  it  is  to  be 
noted,  also,  that  in  the  case  before  us,  the-  contest  is  not  between 
creditors  holding  different  privileges,  but  between  a  creditor  with  a* 
recorded  privilege  and  a  creditor  holding  a  special  mortgage  recorded 
several  weeks  afterwards. 

The  provision  contained  in  this  last  Article  is  not  a  modern  provis- 
ion, originating  only  with  reference  to  the  system  of  privileges  estab- 
lished by  the  Code,  but  is  merely  declaratory  of  an  ancient  principle  or 
rule  which  we  find  treated  of  in  DOmat,  (from  whom  we  quote)  thus : 

"  It  often  happens  that  many  things  having  been  sold  by  the  lump , 
together,  for  one  sum,  without  distinguishing  the  price  of  each,  it 
becomes  necessary  afterwards,  to  know  the  price  of  each  particular ; 
and  to  regulate  how  much  every  one  of  the  things  may  be  worth  upon 
the  foot  of  the  price  that  was  given  for  the  whole.  And  this  way  of 
making  an  estimate  is  what  is  called  ventilation.  Thus,  for  example, 
if  one  of  several  lands  that  were  sold  for  one  price  (nn  seul  prix)  hap- 
pens to  be  subject  to  a  fine  of  alienation,  it  is  by  ventilation  that  this 
fine  is  regulated.  And  it  would  be  the  same  thing  if  it  were  necessary 
to  make  a  particular  estimate  of  a  portion  of  a  house  or  other  estate." 
Domat,  Gushing  Ed.,  Vol.  1,  252. 

This  language,  so  far  from  supporting  the  proposition  that  a  sale  of 
property  encumbered  with  a  privilege  and  mortgage,  in  the  absence  of 
a  separate  appraisement  before  the  sale,  destroy s  the  right  of  the  privi- 
lege creditor  to  any  claim  on  the  proceeds  of  the  sale,  conveys  by 
strong  implication,  if  not  expressly,  that  no  action  is  required  to  be 
taken  by  such  creditor,  in  assorting  his  privilege,  till  after  the  sale  is 
made. 

From  a  close  examination  of  all  the  Articles  of  the  Code  bearing  on 
this  subject,  we  are  satisfied  that  there  is  no  legal  requirement  com- 
pelling a  privilege  creditor  to  procure  a  separate  appraisement  before 
the  sale  of  the  particular  immovable  subject  to  his  privilege  to  protect 
his  right  to  the  same,  as  against  a  cpditor  holding  a  mortgage  on  the 
property.  This  idea,  we  apprehend,  has  resulted  from  applying  Art. 
3JJ23  of  the  Code  to  immovables,  when,  in  fact,  it  applies  exclusively 
to  movables,  as  will  be  seen  from  its  language,  which  is  as  follows : 

"  But  if  he  (the  vendor)  allows  the  things  to  be  sold  confusedly  with 
a  mass  of  other  things  belonging  to  the  purchaser,  without  making  his 
claim  known,  he  shall  lose  the  privilege,  because  it  will  not  be  possible, 
in  such  a  case,  to  ascertain  what  price  they  brought." 

This  Article  is  found  under  the  title  "  Of  the  Privilege  of  the  Vendor 
of  Movable  Effects,"  and  evidently  was  intended  to  apply  to  a  case 
where  it  was  impossible  to  distinguish  the  proportion  of  the  price, 
attributable  to  things  subject  to  the  vendor's  privilege,  when  they  had 
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become  mixed  witli  other  personal  etfccts  of  the  piiiThaser  and  sold 
confusedly  with  them.  Thus,  it  will  be  seen  the  Article  does  not  rt»fer 
to  a  wile  together  of  laud  and  buildings  thereon,  subject  to  coiitlictiu;; 
incumbrances,  for  the  relative  values  of  these  particular  kinds  of  prop- 
erty can  be  ascertained  as  well  after  as  before  the  sale,  and  there  is  no 
reason  to  extend  the  principle  to  immovables. 

This  view  of  the  subject  is  sustained  by  the  earlier  decisions  of  this 
Court. 

In  the  cases  of  Andry  vs.  Guyol,  13  L.  8  j  Diggs  vs.  Green,  15  L.  417 ; 
Succession  of  Evard,  6  R.  335,  cases  very  similar  to  the  inst<ant  case, 
where  the  property  .was  sold  without  a  prior  8eparcit<^  appraisement, 
the  privilege  was  allowed  on  the  proceeds,  and  the  claim,  therefoi-e, 
only  asserted  after  the  sale.  See  also,  6  M.  N.  S.  114  ;  Ki  L.  5J)1  :  1  K. 
173  J  20  An.  452.  We  think  these  decisions  are  correct  exiM>sitioiia  of 
the  law  on  the  subject,  and  at  the  same  time  are  in  entire  consonance 
with  justice.  In  the  instant  case,  the  land  on  which  the  building 
stands,  is  estimated  to  be  worth  only  from  $2.50  to  $3  per  acre,  and 
almost  the  entire  value  of  the  property  subject  to  the  mortgage  was 
given  to  it  by  the  improvements  put  thereon  by  the  labor  and  materials 
and  workmanship  of  the  opponent  claiming  the  privilege ;  yet  the  mort- 
gage creditor  received  the  proceeds  of  its  sale  under  the  judgment  of 
the  Court  below,  to  the  entire  exclusion  of  the  former,  whose  chum  for 
a  privilege  was  rejected,  and  who  was  put  down  on  the  tableau  as  a 
mere  ordinary  creditor.  Such  injustice  is  not  sanctioned  either  by  the 
letter  or  spirit  of  the  law. 

We  are  referred  to  the  cases  of  Kohn  vs.  McHattou,  20  An.  486  j 
Hoy  vs.  Peterman,  28  An.  289 ;  Succession  of  Cox,  32  An.  1035.  In 
every  one  of  these  cases  it  appears  that  the  contract  under  which  the 
privilege  was  claimed  had  not  been  recorded,  and  the  decisions  mainly 
turned  on  this  point,  and  in  the  last  mentioned  case,  no  appraisement 
was  made  before  or  after  the  sale,  and  what  was  siiid  in  any  of  these 
touching  a  separate  appraisement  before  the  sale,  to  entitle  thecre<litor 
to  enforce  his  privilege,  cannot  be  regarded  as  authority  on  the  question 

at  issue. 

The  evidence  shows  that  the  fund  realized  from  the  sjile  of  tlie 
property  subject  to  the  privilege  of  opponent,  is  enough  to  satisfy  his 
claim,  and  establishes,  with  sufficient  certainty,  the  proportionate 
value,  respectively,  of  the  land  and  the  improvements  thereon,  so  as 
to  dispense  with  the  necessity  of  remanding  the  case  for  the  purpo^* 
of  procuring  a  formal  appraisement  by  experts.  We  do  not  think  that 
the  item  in  the  Jiccount  of  opponent,  for  cjrtra  work  of  building  a 
cistern  is  covered  by  the  recorded  contract,  and  the  amount  thereof. 
$52,  cannot  be  allowed  as  a  privilege. 
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It  Ia,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  amended,  by  recognizing  the  chiim  of  opponent, 
Joseph  Gazin,  to  the  amount  of  five  hundred  and  thirty-six  dollars  and 
fifty  cents,  and  interest,  as  set  forth  in  the  judgment,  as  a  privilege 
debt  of  the  succession  of  Frank  Lenel,  deceased,  and  that  it  be  paid  by 
preference  out  of  the  proceeds  of  the  sale  of  the  property  known  as  the 
Long  Branch  Hotel,  to  all  other  claims,  except  of  the  costs  of  affixing 
the  seals,  making  the  inventory,  and  the  expenses  necessarily  incurred 
in  effecting  the  sale  of  the  property,  and  the  account  of  the  administra- 
tion be  amended  and  corrected  accordingly ;  and  the  judgment,  as  thus 
amended,  be  affirmed,  the  cost  of  this  appeal  to  be  paid  by  the 
succession. 

Rehearing  refused. 


No.  7665. 

Pierre  Morere  vs.  T.  L.  Preston,  Administrator  of  the 

Succession  op  C.  C.  Porter. 

An  order  of  sale  made  at  the  Instance  of  the  adminiatrator  of  the  anoceaaion  of  a  deoeaaed 
'  husband  will  not  be  revoked,  when  an  order  of  selzare  and  aale  waa  previoasly  iaaned 
and  executed  against  the  widow  in  her  Individual  capacity  as  owner  of  the  property. 

The  subsequent  making  of  the  heirs  of  the  decoaaed  parties  without  obtaining  an  order  of 
seixure  ^nd.  aale  and  effecting  an  actual  or  constructive  seisure,  previous  to  the  rendition 
of  the  order  of  sale  in  the  mortuary  proceedings,  will  not  divest  of  Jurisdiction  the  conxt 
which  gave  that  order. 

APPEAL  from  the  Second  District  Court  for  the  Parish  of  Orleans. 
"psaotf  J. 


!  94  878 
105  779 
105    780 


•     G.  Duplantter,  for  Plaintiff  and  Appellee  : 

When  the  sheriff  has  levied  a  writ  of  seizure  and  sale  issued  by  a  court  of  general  Jurisdiction, 
his  possession  of  the  property  is  that  of  the  law,  and  no  other  tribunal  has  thejurisdic* 
tloual  power  to  deprive  him  of  bis  custody.  C.  V.  Arts.  656,  662,  762 ;  Winn  vs.  l^lgee,  6 
R.  100 :  State  vs.  Judge  5th  Dist.  Court,  15  An.  34 ;  Twity  vs.  Clarke,  14  An.  503 ;  State 
ex  rel.  Thompson  vs.  Judge.  6  An.  548. 

Every  court  has  exclusive  control  over  its  own  proccHS,  so  that  a  court  having  probate  Juris* 
diction  in  poweile.is  to  inquire  into  the  validity  of  the  order  of  seizure  and  sale  issued  by  a 
court  of  general  Jnritidictlon,  upon  the  averments  of  an  administrator  that  the  property 
seized  belongs  to  the  succession  under  his  administration.    Mock  vs.  Kennedy,  11  An.  525. 

An  order  for  the  probate  sale  of  property  in  the  custody  of  the  sheriff  under  a  writ  of  seizure 
and  sale  previously  issued  by  a  court  of  general  Jurisdiction,  cannot  be  lawfully  carried 
iuto  execution  and  must  be  quaftbed.  The  remedy  of  the  succession  claiming  the  property 
is  by  intervention  and  third  opposition  In  the  proceedings  via  txeeuHva.  Oger  vs. 
J>* Annoy,  7  N.  S.  658;  Clement  rs.  Oakey,  2  R  90;  Minot  ys.  IT.  S.  Bank,  9  B.  490; 
Bochereau  vs.  Bobb,  Adm.  27  An.  657 ;  Guilbean  vs.  Wilts,  96  An.  601. 
110 


874  SUPREME  COURT  OP  LOUISIANA, 

Horere  vn.  Preston. 

The  avermeDU  in  a  petition  that  the  petitioner  is  a  mortgage  creditor  of  the  party  decedent 
may  perhaps  be  construed  into  an  implied  Judicial  admission  that  the  property  hardened 
with  the  mortgage  belongs  to  the  deceased.  But  the  bare  statement  in  the  petition  that 
the  petitioner  is  a  creditor  of  the  deceased,  coupjed  with  the  allegation  that  the  claim 
is  secured  by  mortgage  on  a  designated  piece  of  property,  without  the  slighteat  reference 
to  the  ownership  of  the  property,  cannot  be  construed  as  implying  the  above  Judicial 
admission.  For  it  may  be  quite  true  that  the  property  subject  to  the  mortgage  belongs  to 
another  parly,  non  constat  the  fact  that  the  claim  resting  upon  it  may  be  a  personal  debt 
of  the  deceased. 

Merrick  &  Foster,  for  DefeDdant  and  Appellant : 

A  party  who  is  not  in  possession  of  an  act  importing  a  confession  uf  Jndgment,  and  baa  no 
actual  seizure  of  property  belonging  to  a  succession,  under  executory  proceaa,  cannot 
ei^oin  the  administrator  of  the  estate  fix>m  selling  the  real  estate  to  pay  debts,  nor  canse 
the  order  to  be  rescinded  by  the  Court.  His  remedy  is  tia  ordinariti,  32  An.  543 ;  15  An. 
6.18,  637;  25  An.  154;  1  An.  173. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  injunction  to  arrest  an  order  of  sale 
made  in  the  succession  of  Porter,  and  to  have  it  annulled. 

From  a  judgment  in  favor  of  plaintiff,  the  succession  has  appealed. 

The  order  was  rendered  on  the  31  st  of  May,  1878. 

The  nullity  is  claimed  on  the  ground :  that  it  issued  for  the  sale  of 
property  in  eustodia  legie  for  years  previous. 

The  record  shows  that  on  May,  1874,  the  plaintiff  instituted  execu- 
tory proceedings  against  widow  Porter,  for  the  payment  of  a  mortg}ige 
note  of  $1,500,  which  she  had  subscribed  and  secured  by  mortgage,  in 
January,  1871,  on  property  which  she  had  acquired  in  her  own  name 
in  1863,  during  the  life  of  her  husband;  that  she  enjoined  the  sale,  on 
the  ground  that  the  property  belonged  to  her  individually ;  tliat  the 
debt  claimed  had  been  created  and  secured  by  her  for  the  benefit  of 
her  husband,  and  that  she  was  not  bound  therefor.  Her  injunction 
culminated  in  a  judgment  against  her.  The  writ  l>eing  about  to  be 
proceeded  with,  she  obtained  another  injunc'ion,  which  was  maintained 
by  the  lower  court,  but  dissolved  on  appeal. 

The  seizure  had  been  recorded  on  May  27th,  1874,  under  the  Act  of 
1857,  the  registry  amounting  to  an  actual  taking  of  possession. 

Considering  that  it  had  been  judicially  established  that  the  property 
did  not  belong  to  Mrs.  Porter,  but  to  the  succession  of  her  husband, 
the  seizing  creditor  thought  it  advisable,  in  March,  1878,  to  make  hia 
heirs  parties,  three  of  whom  were  of  age,  and  four  minors.  One  of  the 
first  was  absent,  and  the  latter  were  represented  by  their  mother,  eon- 
firmed  as  tutrix,  on  February  5th,  1875.  The  absent  heir  was  repre- 
sented by  a  curator  ad  hoc  appointed  to  him  on  April  22d,  1878. 

It  does  not  appear  that  any  new  order  for  executory  process  or  seizure 
was  made  and  recorded  after  the  heirs  had  been  made  parties. 
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state  ex  rel<  Fernandez  vs.  Houstiin,  Judfce,  et  al. 

The  making  of  the  heirs  parties  in  J 878  to  a  proceeding  brought  in 
1874  against  one  wlio  at  the  time  represented  neither  the  succession 
nor  the  lieirs,  could  not  and  did  not  give  validity  to  the  seizure 
effected  by  the  registry,  which  was  an  absolute  nullity. 

The  consequence  is,  that  as  to  the  creditors  of  C.  C.  Porter,  repre- 
sented by  the  administrator  of  Iiis  succession,  the  property  ordered  to 
be  sold  was  not  in  custodia  legisy  and  that  the  Probate  Court  having 
acquired  jurisdiction  over  it  before  any  seizure  had  been  effected,  the 
order  of  sale  was  properly  rendered.     15  An.  636. 

The  injunction  was  illegally  granted  and  should  be  dissolved. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  annulled  and  reversed,  and  it  is  now  ordered,  adjudged  and 
decreed,  that  the  injunction  herein  issued  be  dissolved,  and  the  prayer 
therein  rejected,  reserving  the  rights  of  the  succession,  if  any,  to 
damages,  by  recourse  on  the  bond  against  principal  and  surety,  and  it 
is  further  ordered,  that  plaintiff  and  appellee  pay  costs  in  both  Courts. 

Levy,  J.,  absent. 


No.  8584. 

The  State  ex  rel.  F.  L.  Fernandez  vs.  W.  T,  Houston, 

Judge,  et  al. 

By  Act  No.  5  of  1870,  extra  aenaion,  no  court  within  this  State  has  the  joiiadiotion  to  entertain 
an  application  for  or  the  power  to  i^rant  a  writ  of  mandamns  for  the  purpose  of  compelling 
the  auditing  officer  of  the  dty  of  New  Orleans  to  issae  a  warrant  for  the  payment  of  money 
on  the  disbarsing  officer  6f  said  city.  A  writ  of  prohibition  will  issue  from  the  Sapreme 
Court  underita  supervisory  oontrol  to  restrain  the  enforcement  of  a  writ  of  mandamus 
issued  in  such  circumstances  by  an  inferior  court. 


A 


PPLICATION  for  a  writ  of  Prohibition,    ffaustonf  J.,  Respondent. 


H.  E,  Motse,  for  Relator : 

A. 

1.  Where  two  parties  claim  to  be  paid  out  of  one  fund,  and  the  trustee  is  an  officer  of  a  muni- 
cipal  corporation,  and  where  one  of  the  parties  hns  enjoined  the  officer  from  paying  the 
other,  and  that  other  subsequently  procures  a  mandamus  to  issue,  the  party  enjoining  has 
a  snffloieot  interest  to  intervene  in  the  mandamus  proceedings,  and  necessarily  to  sue  out 
a  prohibition  from  this  Couit  against  the  Judge  who  issued  the  mandamns 

3.  A  mere  stranger  to  the  proceedings  can  apply  far  a  writ  of  prohibition.  Bacon's  Abr.  Tit. 
Prohibition  C.  7 ;  Comyn's  Dig.  Prohibition.  S :  3  Coke's  Inst.  60S ;  Worthington  vs. 
Jeffries,  L.  R.,  10  C.  P.  379  ;  19  Eng.  R.  440 ;  Moak's  notes. 

9.  If  even  iuteryenor  could  not,  the  defect  is  cured  by  the  respondent  in  the  lower  court 
making  himself  plaintiff  in  this. 

B. 

1.    Where  intervener  takes  a  eon  jtut  as  he  finds  it,  and  Joins  respondent  in  his  defenses,  setting 
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up  Dooew  m.itter,  becaose  one  of  thoe«  defonsea  happens  to  be  the  JiiriBdletion  of  the 
coart.  he  ia  not  estopped,  since  he  changes  no  i«aue,  and  simply  aiils  defendjuit  in  making 
out  Lis  defense. 

C. 
1.    Where  a  court  has  neither  Jurisdiction  nor  power  to  issue  a  mandamus,  the  Supreme 
Court  may  issue  a  prohibliiuu  to  the  Court  thus  usurpiug.    0.  P.  845-8'l6. 

D. 
1.    Under  See.  1,  Act  No  5, 1870,  no  court  of  the  State  caa  mandamus  the  Administrator  of 

Public  Accounts  to  wari-aut  on  the  Administrator  of  Finance  of  the  City  of  New  Orleans. 
S.    The  change  in  the  name  of  the  officer  from  Controller  to  Administrator  of  Public  Accounts 

does  not  affect  the  matter.    He  is  the  "  auditing  officer  "  of  the  Act    30  An.  79. ' 

3.  The  Act  makes  no  distinction  of  persons  or  claims. 

4.  The  fact  that  the  claim  is  for  the  salary  of  an  officer  makes  no  difference. 

5.  So  far  as  the  auditing  officer  of  the  city  is  concerned,  the  articles  of  the  C.  P.  on  mandamot 
do  not  apply.    30  An.  79. 

6.  The  Act  applies  to  liquidated  and  unliquidated  demands.    30  An.  79. 

7.  The  f.AOt  that  a  Judgment  creditor  mast  be  paid  out  of  the  funds  of  1880  makes  ne 
difference. 

8.  In  taking  from  the  city's  ere  liter  the  remedy  by  mindamus  another  remedy  was  given 
for  sny  iqjury  caused  by  an  auditing  officer's  unjust  reAisal  to  pay  a  claim.  Sec.  4,  Aet 
No.  5, 1870. 

9.  The  remedy  given  is  an  adequate  one.    30  An.  79. 

B. 

1.    Where  one  branch  of  a  court  enjoins  the  doing  of  an  act,  another  coordinate  branch  has 

no  power  or  Jurisdiction  to  oi  der  the  act  done. 
8.    An  ipjunction  is  a  bar  to  a  mandamus.    Wait's  Actions  and  Defensee,  vol  4,  pp.  376*377 ; 

High  Ex.  Leg.  Rem.,  chap.  1.  ^23.    Ibid,  Part  1,  chap.  1.  §  9. 
3.    Under  the  Constitution  granting  supervisory  control  to  this  Court  over  the  lower  courts  i 

prohibition  wUl  issue.    51  Barb.  318;  80  N.  Y.  531-548;  81  An.  113;  19  Wend.  154;  S3 

Ala.  04. 

.     F. 
No  Court  can  command  the  doing  of  an  act  which  is  a  crime  in  law.    C.  P.  834 ;  High  Kx. 

L4*g.  Rem.«  part  1,  chap.  II,  ^  $33,  40. 
The  mandamus  issued  by  the  lower  court  commands  Hager  to  commit  a  ctime.    Sec.  C,  Act 
^  No.  38  of  1879 :  Wait's  Actions  and  Defenses,  vol.  4,  pp.  366,  377. 

Joseph  P.  Hornory  Francis  W.  Bakery  for  Respoudent : 

1.  A  writ  of  prohibition  cm  otily  ioaae  where  the  court  having  no  Jurisdiction  at  all,  r^Hen* 
materite  and  penona^  dearly  uMurpt  Jurisdiction.  34  An.  ll>98 ;  3-4  An.  1185;  34  An.  553: 
38  An.  676;  3*2  An.  549;  38  An  183i(;  33  An.  217 ;  33  An.  91^);  Sute  ex  reL  Brown  vs. 
Houston,  N.  R. 

8.  The  writ  of  prohibiUon  cannot  be  used  to  review  the  decision  of  inferior  Courts  in  unap- 
pealable ca^es  over  which  they  had  Jurisdiction,  however  erroneous  such  decisino  may 
have  been. 

3.  Act  No.  5  of  1870,  E.  S  ,  has  no  application  to  a  claim  for  services  rendered  in  1880,  and 
which  is  payable  out  of  the  revenues  of  18^.  Such  a  claim  is  not  required  to  be  registeiei 
and  paid  in  order  uf  registry,  but  has  a  rested  right  to  be  paid  oat  of  thatpartieular  year't 
revenues.    33  An.  567. 

4.  Acts  which  should  have  been  done  at  a  particular  time,  and  which  are  done  thereaftir 
under  a  Judgment  of  court,  are  to  be  considered  as  if  done  at  the  proper  time  and  tdke 
efft  ct  as  of  the  proper  date. 

5.  Act  No.  38  of  1879  does  not  give  the  City  Council  the  light,  by  refaaing  to  pass  an  oidi- 
nanoe  at  the  proper  time,  to  postpone  payment  of  claims  for  services  rendered  ia  Apnl 
until  after  payment  of  similar  claims  of  December. 
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6.  Where  there  U  no  actual  oonlliot  of  j  iiriadlctlon  thnre  iat  bo  cause  of  comphilnt.    33  An.  035. 

7.  One  who  voluntarily  intervenes  before  a  cmrt  and  aubmitii  the  ailjadication  of  his  lights, 
cannut  complain  of  the  Jurisdiction  of  such  court.    33  An.  1185. 


The  opinion  of  the  Court  was  delivered  by 

Pocu^,  J.  Relator  charges  that  iu  entertainiDg  an  application  for, 
and  in  grantlDg  a  mandamus  in  favor  of  J.  Henry  Behan,  against  the 
Administrator  of  PuUlic  Recounts  of  the  City  of  New  Orleans,  the  de- 
fendant Judge  has  usurped  jurisdiction  not  conferred  upon  him  by  law. 

The  record  shows  that  Behan,  a  judgment  creditor  of  the  city, 
applied  in  the  District  Court  for  a  writ  of  mandamus  against  the  Ad- 
ministrator of  Public  Accounts,  for  the  purpose  of  compelling  that 
officer  to  issue  to  him  a  warrant  of  $200,  as  balance  due  on  his  salary 
as  a  former  city  officer,  for  the  moutli  of  April,  1880. 

Relator  herein,  alleging  interest,  as  a  creditor  of  the  city,  in  that  con- 
troversy, intervened  in  the  proceeding,  for  the  purpose  of  defeating 
Behan  in  his  application. 

Among  other  grounds,  he  and  the  defendant  both  urged,  that  under 
the  provisions  of  Act  No.  5  of  1870,  ExtrA  Sesssion,  the  court  was 
powerless  to  grant  the  relief  invoked  by  Behan. 

On  trial  of  the  application  and  of  the  intervention,  the  latter  was 
dismissed,  and  the  writ  of  mandamus  was  granted. 

As  the  case  is  not  ap|>ealable,  the  intervenor,  who  is  joined  by  the 
defendant  in  an  answer,  lias  applied  to  this  Court  for  a  writ  of  prohi- 
bition, under  our  supervisory  jurisdiction. 

As  argued  by  defendants,  our  investigation  must  be  strictly  confined 
to  tlie  question  of  jurisdiction,  vel  non,  of  the  lower  court. 

Article  No.  90  of  the  present  Constitution,  which  has  created  the 
BUpervisoiy  jurisdiction  of  this  Conrt  over  all  inferior  courts,  has  re- 
ceived judicial  interpretation  in  several  cases ;  and  in  keeping  with  the 
Hpiiit  of  the  (constitution,  as  expounded  in  those  decisions,  we  shall 
excifise  the  power  thus  granted  only  in  cases  where  the  party  aggrieved 
has  no  other  adequate  remedy,  and  where  the  act  complained  of  is  a 
manifest  violation  of  a  positive  law. 

The  stAtuto  which  the  District  Judge  is  charged  to  have  ignored 
provides,  in  substance,  that  no  court  within  the  State  shall  have  au- 
thority or  jurisdiction  to  entertain  or  enforce  any  summary  process,  or 
proceeding,  or  writ,  or  order  of  mandamus  against  the  auditing  officer 
of  the  City  of  New  Orleans,  with  a  view,  directly  or  indirectly,  to 
compel  said  officer  to  issue  and  deliver  any  warrant  for  the  payment 
of  money,  or  against  the  officer  charged  with  the  disbursement  of  the 
moneys  of  the  City  of  New  Orleans. 

A  close  attention  to  the  language  of  the  statute  discloses  that  the 
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for  what  it  would  have  brought  ou  a  credit  ^  twelve  mouthei.  hi» 
true  that  the  forms  of  law  were  Dot  observed,  and  it  lunv  well  be  that 
the  property  did  not,  at  the  time,  pass,  aod  that  the  adjmlieatee  did 
not  acquire  title  to  it ;  but  those  irreyularities  are  not  absohi.te  i)ullitie«. 
They  may  have  been,  and  to  all  appearances  have  been  cured. 

Indeed,  it  appears  that  after  the  a<\judication  had  tiikeu  place,  the 
bond  was  placed  among  the  assets  of  the  succession,  iu  an  acconnt 
rendered,  and  that  the  same  property  was  seized  by  a  judgment  cred- 
itor of  the  adjudicatee,  and  sold  for  $750,  which  went  towaitis  the 
satisfaction  of  his  debt.  Besides,  more  than  five  years  have  elapsed 
since  the  day  of  adjudication,  and  time  has  cured  the  irregalarities 
attending  the  sale. 

There  is  nothing  in  the  record  to  show  that  any  party  concerned  ha» 
ever  attacked  the  title  of  the  adjudicatee ;  nothing  to  show  that  he  ▼!» 
disquieted  in  his  possession  or  had  any  reason  to  fear  that  he  would  l« 
disturbed  by  an  action  of  mortgage,  or  any  other  claim  \  nothing  which 
would  have  justified  him  to  suspend  payment  of  the  price.  R.C.  C. 
2557.  A  suit  against  the  acyudicatee  on  the  bond  would  have  termi- 
nated by  a  judgment  against  him,  unless  he  had  offered  to  retain  tlie 
property. 

In  the  same  manner  that  B.  C.  Quinn  could  not  be  permitted  now  to 
resist  payment  of  the  price,  by  alleging  the  nullity  of  the  sale,  wheo 
not  offering  to  return  the  property,  so  Mrs.  Carter,  the  surety,  eann<«t 
be  allowed  to  assail  the  legality  of  the  obligations  which  she  has  as- 
sumed for  the  satisfaction  of  the  price.    4  N.  S.  93 ;  9  R.  195 ;  7  A.  542. 

The  omission  to  record  the  bond  cannot  avail  her  as  a  defense.  She 
should  have  had  it  recorded  herself,  for  her  protection.  Had  she  paid, 
she  surely  then  would  have  been  subrogated  to  the  vendor  and  have 
had  the  privilege  securing  the  debt.  But  even  if  the  bond  had  bees 
recorded,  she  could  not  resist  payment  on  the  bond. 

The  authorities  to  which  our  attention  is  called  by  the  learned 
counsel  of  Mrs.  Carter,  relate  to  cases  in  which  principals  had  defenee^ 
and  in  which  sureties  could  not  be  held  responsible. 

The  lower  court  erred  in  i)erpetuating  the  injunction. 

It  is,  therefore,  ordered  .and  decreed,  that  the  judgment  appealed 
from  be  reversed  )  and  proceeding  to  render  such  judgment  as  sliould 
have  been  rendered,  it  is  ordered,  adjudged  and  decreed,  that  tlie  Id- 
junction  herein  isued  be  dissolved,  and  that  the  execution  of  the  writ 
ei^joined  be  further  proceeded  with  according  to  law,  the  appellants  to 
pay  cost  in  both  Courts. 

Rehearing  refused. 


J 
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No.  8405.  34    881 

45  1144 

State  of  Louisiana  vs.  Jack  Chatman,  sj  ,881 

i  46  1196 
The  power  of  the  Distiict  Court  to  correct  its  niinutea  so  aa  to  make  them  conform  with  the 

truth,  iH  recojHiized  and  well  Hottli'd  in  onr  Jniiapriidence. 
The  tact  that  in  pasitiuic  a  aentence  of  death  on  a  criminal,  the  District  Judge  Bxes  in  his 

judgment  the  day  and  date  of  the  rxocatiou,  a  duty  devolving  upon  tlie  Governor,  does 

not  vitiate  the  judgment  or  the  trial,  and  will  affoid  no  relief  to  the  defendant  on  appeal. 

That  portion  of  the  sentence  will  be  considered  a»  unwritten. 
The  Supreme  Court  will  not  review  the  refusal  of  a  new  trial,  on  a  motion  Involving  questions 

of  law  blended  with  facts,  unless  the  grounds  are  incorporated  in  a  bill  of  exceptions. 

APPEAL  from  the  Second  Judicial  District  Court,  Parish  of  Bossier. 
DreiCy  J. 


J,  C.  Egan,  Attorney  Generjil,  for  Plaintiff  and  Appellee : 

1.  If  an  indictment  is  properly  indorsed,  returned  and  filed,  it  is  no  objection  that  its  return 
was  not  entered  on  the  minutes  of  the  Court.    Mose  vs  State,  35  Ala.,  4i2t. 

S.  Courts  have  the  inherent  power  to  correct  the  minutes  of  their  proceedings,  so  as  to  make 
them  conform  to  the  truth.  Voorhies'  Crim.  Juris,  of  I<ouislana,  Sec.  90,  p.  401 ;  S  An. 
744  ;  14  L.  191 :  10  An.  198 ;  7  An.  283 :  9  An.  94. 

3.  Motions  for  now  trials  cannot  be  considered  by  this  Court  unless  the}'  are  brought  up  by 
bills  of  exceptions.    State  vs.  Nelson,  3*2  An.  S4ij. 

4.  Fixing  the  date  for  execution  will  not  vitiate  the  sentence  of  the  Court ;  it  will  be  consid* 
ered  as  mere  surplusage. 

B,    O,    W.   Turner,    W.    W.    Vance ^  assigned  for    Defendant    and 
Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Pocu£,  J.  The  defendant  appeals  from  a  conviction  of  murder  and 
a  sentence  of  death,  and  urges,  in  au  assignment  of  errors,  numerous 
irregularities^  alleged  to  have  been  committed  to  his  detriment,  during 
the  progress  of  his  trial. 

The  charge  that  the  record  fails  to  show  that  the  indictment  filed 
against  him  was  formal  and  returned  into  court  by  a  grand  jury ;  that 
the  finding  was  recorded  ;  that  he  was  present  at  tlie  trial  of  a  motion 
to  amend  the  minutes^  and  when  he  was  sentenced  and  at  other  iui- 
Itortant  proceedings  during  the  trial ;  and  the  charge  tliat  there  were 
no  minutes  kept,  as  the  law  requires,  of  his  case,  are  answered  by  an 
amended  transcript,  returned  into  this  Court  under  a  writ  in  tlie  nsv- 
tare  of  a  certiorari,  issued  at  the  instance  of  the  Attorney  General. 

From  this  amended  transcript  it  appears  that  the  District  Judge 
ordered,  on  motion  of  the  District  Attorney,  the  correction  of  the  de- 
fective minutes  kept  by  the  clerk  of  that  court,  so  as  to  make  them 
conform  to  the  truth,  and  from  the  minutes,  as  thus  corrected,  it  ap- 
pears that  the  accused  was  legally  indicted  and  arraigned,  and  htid  a 
fair  and  impartial  trial,  under  the  supervision  of.  and  aided  by  able 
111 
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counsel  appointed  by  tbe  court.  It  furtlier  appears,  tliat  after  trial 
and  conviction,  his  motion  for  a  new  trial  was  duly  considered  and 
overruled,  after  wliicb,  be  was  brougbt  into  court,  and  being  asked  tbe 
usual  question,  be  was  sentenced  to  be  bung. 

Tbe  complaint  tbat  tbe  Judge,  tbrougb  inadvertence,  fixed  the  date 
and  day  of  tbe  execution,  and  thus  attempted  to  perform  a  daty  de- 
volving upon  tbe  Governor,  cannot  vitiate  tbe  sentence  of  the  conrt. 
As  that  part  of  tbe  sentence  is  unwarranted  by  law,  it  cannot  be  exe- 
cuted, and  it  has  evidently  not  been  executed,  tlie  date  fixed  by  the 
Judge  having  elapsed  and  tbe  accused  being  yet  in  full  life  and  strag- 
gling for  a  prolonged  existence.    Hence,  be  cannot  urge  tbat  defect, 

Tbe  argument  that  because  tbe  sentence  of  tbe  court  make«  no  part 
of  tbe  minutes,  we  must  conclude  tbat  tbe  accused  has  not  been  sen- 
tenced at  all,  could  not  avail  tbe  accused  in  this  appeal,  for  if  it  be 
true  tbat  no  judgment  has  been  rendered  and  signed,  bis  appeal  should 
be  dismissed.    But  that  charge  is  not  sustained  by  tbe  record. 

The  grounds  urged  by  tbe  defendant  in  bis  motion  for  a  new  trial, 
involve  questions  of  law  and  fact  blended,  but  as  they  are  not  incorpo- 
rated in  a  bill  of  exceptions,  tbe  motion  and  tiie  refusal  to  grant  a  Dew 
trial  by  tbe  lower  court  cannot  be  reviewed  by  us.  On  that  point  oiir 
jurisprudence  is  firmly  settled.  State  vs.  Nelson,  32  An.  842 ;  32  Ad. 
854,  1052. 

Tbe  innumerable  and  unpardonable  omissions  made  by  tbe  clerk  in 
bis  minutes,  and  wliicb  are  detailed  in  tbe  assignment  of  errors,  could 
be,  and  were  corrected  under  the  order  of  tbe  lower  court ;  and  the 
power  of  tbe  court  to  thus  correct  its  own  minutes,  so  as  to  make  them 
conform  with  tbe  truth  of  what  occurred  at  tbe  trial,  is  now  no  longer 
an  open  question.  State  vs.  Mason,  32  A&.  1018;  State  vs.  Cox,  33  Ad. 
1056.  This  amended  transcript  furnishes  all  tbe  elements  necessary 
to  satisfy  us  that  we  are  powerless  to  relieve  the  defendant. 

But  before  disposing  of  this  cause,  we  cannot  refrain  from  calling  tbe 
attention  of  the  clerk  of  the  lower  court  to  his  unpardonable  can»les.*- 
ness,  or  to  his  utt«r  ineflSciency  and  incompetency,  as  manifested  by 
his  confection  of  the  transcript  in  this  case,  involving  the  sacred  rightD 
of  tbe  State  and  society  on  the  one  band,  and  tbe  life  of  a  human  being 
on  the  other. 

For  tbe  reasons  herein  given,  the  judgment  of  tbe  lower  court  is 
affirmed. 

Levy,  J.,  absent. 
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Judgment  the  day  aad  date  of  the  t-xeculion,  a  duty  devolving  upon  the  Governor,  does 

not  vitiate  the  judgment  or  the  trial,  and  will  alford  no  relief  to  the  defendant  on  appeal. 

That  portion  of  the  sentence  will  be  considered  ast  unwritten. 
The  Supreme  Court  will  not  review  the  refusal  of  a  new  trial,  on  a  motion  involving qaeetiona 

of  law  blended  with  facts,  unless  the  grounds  ara  incorporated  in  a  bill  of  exceptions. 

APPEAL  from  the  Second  Jadicial  District  Court,  Parish  of  Bossier. 
DreWy  J. 


J.  C  Effan,  Attorney  General,  for  Phiintiff  and  Appellee  : 

1.  If  an  indictment  Is  properly  indorsed,  returned  and  filed,  it  is  no  objection  that  its  return 
was  not  entered  on  the  minntcs  of  the  (!Jonit.    Mose  vs  State.  35  Ala.,  4)11. 

9.  Courts  hav«  the  inherent  power  to  correct  the  minutes  of  their  proceedings,  so  aa  to  make 
them  conform  to  the  truth.  Voorhies'  Ciim.  Juris,  of  Louisiana,  Sec.  !>0,  p.  401 ;  8  An. 
744  :  14  L.  191 ;  10  An.  19£ ;  7  An.  383 :  9  An.  94. 

3.  Motions  for  new  trials  cannot  be  considered  by  this  Court  unless  they  are  brought  up  by 
bills  of  exceptions.    State  vs.  Xelsou,  3-2  An.  843. 

4.  Fixing  the  date  for  execution  will  not  vitiate  the  sentence  of  the  Court ;  it  will  be  consid* 
ered  as  mere  surplusage. 

B.    ().    IF.   Turner,    W.    W.    Vancef  assigned  for    Defendant    and 
Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Pocu^:,  J.  The  defendant  appeals  from  a  conviction  of  murder  and 
a  sentence  of  death,  and  urges,  in  au  assignment  of  errors,  numerous 
irregularities,  alleged  to  have  been  committed  to  his  detriment,  during 
the  progress  of  his  trial. 

The  charge  that  the  record  fails  to  show  that  the  indictment  filed 
agaiuHt  him  was  formal  and  returned  into  court  by  a  grand  jury  ;  that 
the  finding  was  recorded ;  that  he  was  present  at  the  trial  of  a  motion 
to  amend  the  minuter,  and  when  he  was  Kentenced  and  at  other  im- 
|»ortaut  proceedings  during  the  trial ;  and  the  charge  that  there  were 
no  minutes  kept,  as  the  law  requires,  of  his  case,  are  answeix*d  by  an 
amended  transcript,  returned  into  this  Court  under  a  writ  in  the  na- 
ture of  a  certiorari,  issued  at  the  instance  of  the  Attorney  (ieneral. 

From  this  amended  transcript  it  appears  that  the  District  Judge 
ordered,  on  motion  of  the  District  Attorney,  the  correction  of  the  de- 
fective minutes  kept  by  the  clerk  of  that  court,  so  as  to  make  them 
conform  to  the  truth,  and  from  the  minutes,  as  thus  corrected,  it  ap- 
pears that  the  accused  was  legally  indicted  and  arraigned,  and  had  a 
fair  and  impartial  trial,  under  the  supervision  of.  and  aided  by  able 
ill 
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counsel  appointed  by  tbe  court.  It  fartlier  apiiears,  that  after  trial 
and  conviction,  his  motion  for  a  new  txial  was  duly  considered  and 
overruled,  after  which,  he  was  brought  into  court,  and  being  asked  the 
usual  question,  he  was  sentenced  to  be  hung. 

The  complaint  that  the  Judge,  through  inadvertence,  fixed  tbe  date 
and  day  of  the  execution,  and  thus  attempted  to  perform  a  duty  de- 
volving upon  the  Governor,  cannot  vitiate  the  sentence  of  the  coart. 
As  that  part  of  the  sentence  is  unwarranted  by  law,  it  cannot  be  exe- 
cuted, and  it  hns  evidently  not  been  executed,  the  date  fixed  by  the 
Judge  having  elapsed  and  the  accused  being  yet  in  full  life  and  atnig- 
gling  for  a  prolonged  existence.    Hence,  he  cannot  urge  that  defect. 

The  argument  that  because  the  sentence  of  the  court  makes  no  part 
of  the  minutes,  we  must  conclude  that  the  accused  has  not  been  sen- 
tenced at  all,  could  not  avail  the  accused  in  this  appeal,  for  if  it  he 
true  that  no  judgment  has  been  rendered  and  signed,  his  appeal  should 
be  dismissed.    But  that  charge  is  not  sustained  by  the  record. 

The  grounds  urged  by  the  defendant  in  his  motion  for  a  new  trial, 
involve  questions  of  law  and  fact  blended,  but  as  they  are  not  incorpo- 
rated in  a  bill  of  exceptions,  the  motion  and  the  refusal  to  grant  a  Dew 
trial  by  the  lower  court  cannot  be  reviewed  by  us.  On  that  point  onr 
jurisprudence  is  firmly  settled.  Stata  vs.  Nelson,  32  An.  842;  32  An. 
854,  1052. 

The  innumerable  and  unpardonable  omissions  made  by  tbe  clerk  in 
his  minutes,  and  which  are  detailed  in  the  assignment  of  errors,  could 
be,  and  were  corrected  under  the  order  of  the  lower  court  j  and  the 
power  of  the  court  to  thus  correct  its  own  minutes,  so  as  to  make  them 
conform  with  the  truth  of  what  occurred  at  the  trial,  is  now  no  longer 
an  open  question.  State  vs.  Mason,  32  An.  1018 ;  State  vs.  Cox,  33  An. 
1056.  This  amended  transcript  furnishes  all  the  elements  necessary 
to  satisfy  us  that  we  are  powerless  to  relieve  the  defendant. 

But  before  disposing  of  this  cause,  we  cannot  refrain  from  calling?  the 
attention  of  the  clerk  of  the  lower  court  to  his  unpardonable  careles*- 
ness,  or  to  his  utter  inefficiency  and  incompetency,  as  manifested  by 
his  confection  of  the  transcript  in  this  case,  involving  the  sacred  right* 
of  the  State  and  society  on  the  one  hand,  and  the  life  of  a  human  being 
on  the  other. 

For  the  reasons  herein  given,  the  judgment  of  the  lower  court  i« 
a£Qrmed. 

Levy,  J.,  absent. 
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Bastian  vs.  Chrititesen  et  als. 


No.  7603. 
C.  &  W.  BxsfiAN  vs.  L.  H.  Christesen  et  als. 

To  annul  a  sale  on  the  i^roand  that  it  waa  made  ia  fraud  of  credltor«,  it  mnat  appear  that  the 
pufehaaer  knew  of  the  insolvency  of  the  vendor  aod  hought  with  the  intent  to  amist  him 
in  defrauding*  hia  crrdltors,  when  the  eale  waa  made  for  an  adequate  price,  which  waa 
paid  in  whole  or  in  part. 

When  a  sale  ia  made  for  the  purpose  of  giving  an  unfair  preference  to  one  creditor  over  otherr, 
the  action  to  annul  it  muHt  be  brought  within  one  year  from  the  date  of  such  sale.  The 
one  year  cannot  be  counted  from  the  date  of  the  judgment  against  the  debtor. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Houston f  J. 

W,  8,  Benedict,  Jos,  P.  Hornor,  for  Plaintiffs  and  Appellees : 

Where  creditors  of  an  insolvent  reduce  their  claims  of  Judgment,  and  within  a  year  there* 
after,  sue  to  annul  a  sale  of  their  debtor's  property  to  a  confidential  clerk,  made  on  unusual 
terms,  out  of  the  regular  course  of  business,  a  part  of  the  consideration  being  a  debt 
averred  to  be  due  the  clerk,  and  the  balance  being  monthly  notes,  which  the  cleik  has  no 
means  to  pay,  the  Court  wiU  annul  such  sale. 

JBreaux  <&  HalU  for  Defendants  and  Appellants  : 

The  sale,  even  of  the  entire  remmant  of  stock,  without  conoe«lment,  in  open  market,  for  a 
fuU  price,  to  a  party  able  to  buy,  without  knowledge  of  the  insolvency  of  the  vendor, 
cannot  be  annulled  by  the  creditoM  of  the  vendor.  C.  0. 1978  «<  9eq ;  31  An.  197 ;  96  An. 
467;  Johnson  &  Faulkner  va.  Chrlsteson  et  aL,  decided  in  1861,  Opinion  Book  Ko.  55, 
p.  320. 

The  action  to  annul  a  contract  made  to  give  undue  preference  to  one  creditor  over  another, 
is  prescribed  by  one  year  from  the  date  of  the  contract.  C.  C  1987;  31  An.  594;  30 
An.  749. 


1. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  an  action  by  judgment  creditors  of  the  late  firm  of 
Sampson  Bros.,  to  revoke  a  s^e  of  a  stock  of  furniture  made  by  them  to 
the  defendant,  Christesen,  and  sales  of  real  estate  in  this  city,  made  by 
the  members  of  said  firm  to  Mrs.  C.  C.  Sampson,  their  mother. 

As  relates  to  the  sale  of  the  furniture,  the  same  question  was  before 
us  in  the  case  of  Johnson  &  Faulkner  vs.  L.  H.  Christesen,  decided  by 
us  last  year.  The  same  sale  was  attacked  on  the  same  grounds,  and 
the  pleadings  and  the  evidence  were  substantially  the  same.  The  only 
material  difference  being  that  in  this  case  there  is  no  doubt  of  the 
plaintiffs^  herein  being  creditors  of  the  vendors  when  the  sale  was 
made. 

In  that  case,  we  reversed  the  judgment  of  the  lower  court  annulling 
the  sale,  and  rendei'ed  a  decree  in  favor  of  the  defendant,  Christesen, 
rejecting  the  demand  of  the  plaintiffs  therein,  judgment  creditors  of 
Sampson  Bros. 

The  reasons  for  our  judgment,  briefly  stated,  were,  that  the  evidence 
did  not  satisfy  us  that  Sampson  Bros,  were  insolvent  at  date  of  sale,  to 
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tlie  knowledge  of  the  purchaser,  and  that  tlie  sale  was  made  with  the 
intent,  on  the  part  of  the  vendors  and  vendee,  to  defrand  the  creditora 
of  the  former.  We  concluded  that  the  sale  was  a  real  sale,  that  the 
purdiaser  had  tlie  means  to  buy,  went  into  tlie  actual  ])ORses8iou  yf  the 
property,  paid  part  of  the  price  in  cash  and  gave  his  notes  for  the  bal- 
ance,  a  large  portion  of  which  he  subsequently  paid.  See  0.  B.  55, 
p.  3-20. 

We  see  no  reasons  for  changing  the  conclusions  respecting  this  sale 
then  formed  and  announced. 

It  is  urged  that  important  testimony,  that  of  the  Sampson  Broii., 
taken  under  commission,  was  improperly  admitted  in  the  trial  in  the 
lower  court,  against  the  objections  of  the  defendants,  which  were : 

**  That  the  depositions  were  not  reduced  to  writing  by  the  commis- 
sioner J  that  they  were  not  signed  by  the  witnesses,  and  that  the  com- 
mission was  not  executed  within  the  delay  allowed  by  the  court." 

It  is  not  essential  that  the  depositions  should  be  written  down  by  the 
commissioner.     They  may  be  reduced  to  writing  by  the  witness  or  by 
'an  indifferent  person.     7  X.  S.  im  ;  7  L.  585;  (J  R.  5 ;  11  R.  487. 

The  depositions  were  signed  by  the  witnesses,  but  not  in  the  usnal 
place  for  such  signatures,  but  at  the  end  of  the  proces  verbal  of  the 
commissioner,  and  the  commission  was  executed  within  the  prescribed 
delay. 

In  regard  to  the  sales  of  real  estate  made  to  Mrs.  Sampson,  the  plea 
of  prescription  of  one  year,  interposed  in  bar  of  the  action,  muj^t 
prevail. 

Mrs.  Sampson  was  a  creditor  of  the  Sampson  Bros.  This  is  admitted 
in  statement  in  the  brief  of  defendants^  counsel,  to  the  effect :  "  That 
their  mother,  Mrs.  C.  C.  Sampson,  received  from  them  real  estate 
valued  at  $23,500,  nominally  for  cash,  in  realittf  as  a  pre/erred  creditor.'' 

The  action  in  this  respect  comes  under  tlie  operation  of  Act  1987  of 
the  Civil  Code,  which  declares : 

**  No  conti'act  nuide  between  the  d(»btor  and  one  of  his  creditors  for 
the  purpose  of  securing  a  just  debt  shall  be  set  aside  under  this  Section, 
although  the  debtors  were  insolvent  to  the  knowledge  of  the  creditor 
with  whom  he  contracted,  and  although  the  other  creditoi's  are  injuretl 
thereby,  if  such  contract  were  made  more  than  one  year  before  bringiag 
the  suit  to  avoid  it,  and  if  it  contain  no  other  cause  of  nullity  than  the 
preference  given  by  one  creditor  over  another." 

Under  this  Article,  the  action  to  avoid  the  contract  must  be  brought 
within  one  year  from  the  date  of  the  contract,  and  it  has  been  held  hy 
this  Court  that  it  forms  an  exception  to  the  rule  prescribed  in  Article 
1994  of  the  Code,  in  which  the  one  year  is  to  be  counted  from  thed«t« 
of  the  judgment  obtained  by  the  creditor  against  his  debtor.    Lehnian, 
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Abraliani  &  Co.  vs.  Levy,  30  An.  740 ;  Peoples'  Bank  vs.Girod,  31  An. 
594. 

For  these  reasons,  it  is  ordered,  adjudged  and  decreed,  tliat  the  judg- 
ment appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered,  adjudged  and  decreed,  that  plaintiff's  demand  be  rejected 
with  costs  of  both  Courts. 

Mr.  Justice  Fenner  recuses  himself,  having  been  of  counsel. 

Levy,  J.,  absent. 


No.  8491. 
Andrew  J.   Keexax  vs.  Widow  and  Heirs  of  C.  Ahekn. 

The  appointniput  of  a  ciiriitor  to  represeui  minora,  la  not  Titiated  by  improperly  styliDg  him 

''curator  ad  hoe hdA  nperiHl  tutor." 
WherA  the  attorney.  hiniHelf  lu  party  to  the  suit,  acta  aa  t<he  appraiaer  foraaid  party,  the  aale 

caiinot  1m*  attacked  on  the  gnmnd  that  he  was  not  awom. 
Where  an  oi-der  of  aale  R]ie<-iflea  no  terma  of  credit,  but  only  requirea  the  pnrcbaaer  to  aaaume 

the  payment  of  certain  mortgage  note^  already  paH  du«,  the  aheriff  did  nut  depart  from 

the  term  a  fixed  in  the  ordtr,  by  advertining  aud  aelUng  for  oaah,  at  leaat  in  abaeuce  of  any 

ahowing  that  the  uotea  hud  been  extended. 


A 


PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
liightor,  J. 


2.  Timonxfj  for  Plaintiff  and  Appellant: 

1.    A  aale  for  cash  and  a  sale  with  the  condition  of  aaanming  notea  paat  doe,  are  identicaL 
9.    If  a  defendant  iu.executiou  appoint  an  appralaer  who  acta  and  neglecta,  or  evndea  being 
sworn,  he  will  not  l)e  permitted  to  take  advantage  of  hia  own  neglect  ur  delinquency. 

T,  Oilmore  d  Sons,  for  Defendants  and  Appellees  : 

1.  Where  the  pnrchaaer  of  property  sold  under  executory  process  to  pay  vendors*  mortgage 
ha«  oomplied  with  the  terma  of  sale  and  paid  the  price,  which  has  been  applied  in  extin- 
guishment of  the  mortgage  taxeiv  and  conta,  his  title  cannot  be  attacked  bj'  the  widow  in 
conimuuity  who  hn.s  siibMequeutly  qnulified  as  tutrix  without  a  previous  tender  to  him  of 
tlit.'t  anionut  hn  has  paid.  Drown  vs.  Bonn^*,  30  An.  174  ;  Barrett  vs.  New  Orleans,  13  An. 
107:  Q4  An.  3'24. 

8,  A  iiiiMiiemiT  in  the  maiden  name  of  a  married  woman — the  widow  in  community — placed 
in  ])aiout)ie.Mls,  aud  the  desi<;nation  as  npecial  tutor  of  a  curat4>r  ad  hoe^  as  in  the  words 
"  curator  ad  hoe  aud  special  tutor."  wi]  bo  treated  as  aurpi usage  and  famish  no  grounds 
foruulliiy  of  sale.  C  P.  Arts.  116,  194.  195.  904,  Bienvenn  vs.  Factors*  andTi-adera' Ins. 
Co ,  33  An.  209 ;  Mnuition  of  Hall,  21  An.  G93. 

3.  A  d(4f(Midunt  will  not  be  heard  to  attack  a  Bale  on  the  ground  that  her  attorney,  who  acted 
as  appriiiHot  aud  attended  the  sale,  was  not  sworn  as  appraiser.  Mullan  vs.  Follain,  13 
An.  "JW :  Bemudez  vs.  Fuion  Bank,  21  An.  64;  Kichols  vs.  Merrier,  15  An.  374. 

4.  A  creditor  holding  one  of  a  series  of  notes  described  in  an  act  of  mortgage  has  a  right  to 
dem  lud  the  fale  of  the  pit>per*y  ou  su<-b  terms  as  are  granted  to  the  debtor  in  the  act  for 
the  payment  of  such  instalincnta  of  the  mortgage  as  are  not  duf.  When  it  appears  from 
the  art  of  mortzagt'  that  these  tcmi.s  of  credit  have  expired  and  the  whole  debt  is  past  dae, 
the  <«heiiir  in  at  liberty  to  proceed  to  a  aale  for  cash.  C.  P  ,  686 :  1  Rob.  iti4;  11  An.  189 ; 
16  La.  171,  Pepper  vs.  Dnnlap;  G  Rob.  461;  9  Rob.  72;  10  Rob.  49. 
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5.  The  sheriff  is  bound  to  pot  the  a^odicatee  in  poaacamon  of  the  property  nnder  the  wrii  of 
seiznre  and  sale— and  the  defendant's  appearance  and  defense  to  a  rale  for  that  purpose  it 
conclusive  on  her  if  not  appealed  from— and  she  cannot  reiterate  the  s  ime  objectioos  m 
grounds  for  injunction.  DePoret  vs.  Gusman,  33  An.  p.  338;  Porter  vs.  Horere,  3S  Aa. 
2312;  Winn  vs.  JElgee,  6  Rob.  100 ;  Paul  vs.  Hoes,  98  An.  655;  90  An.  573. 

Wm.  H,  JPascoe,  for  Defendante  and  Appellees : 

1.  In  proceedings  tia  exeeutiva  the  notice  must  be  addressed  to  the  defendant  in  his  proper 
name.  If  the  writ  is  issued,  addressed  and  serred  in  a  different  name,  the  service  will  b* 
bad.  A  proceeding  by  which  property  is  summarily  seized  and  sold  withtmt  citation  is  one 
of  great  severity,  snd  the  seising  creditor  must  bring  himself  within  the  letter  of  the  lav, 
and  the  fonnalties  prescribed  by  law  must  be  strictly  complied  with.  C.  P.  Articles  1*S. 
906 ;  10  An.  360,  Bertoulin  vs.  Bougoin ;  6  &.  19S,  Lowry  vs.  £min ;  9  An.  919, 999. 970,  4^. 
559 :  3  R.  04,  Miller  vs.  Gaskin. 

t.  A  service  made  upon  a  "  curator  ad  hoe,  and  special  tutor  "  appointed  to  represent  miaori 
is  bad,  no  such  representative  of  minors  being  recognised  under  the  laws  of  LouieiaBS. 
G.  P.  Arts.  116. 104,  964  ;  13  An.  405,  McDonald  vs.  Vaughn. 

3.  To  constitute  a  lawful  appraisement  of  property  seised  under  execution  the  appraiiers 
must  be  sworn.  A  fUlure  on  the  part  of  the  sheriff  to  swear  the  appraiaers  is  as  if 
appfaisement  had  been  made.  C.  P.,  Arts.  673,  T70;  17  L  76,  Zacharie  vs.  White;  9  M. 
317,  Bermudes  vs.  Iranes ;  3  An.  546,  Foster  vs.  Bonssel ;  98  An.  1^,  Dronet  vs.  Laeroix^ 

4.  Where  the  court  has  ordered  the  sale  of  property  on  terms  of  credit  and  the  shoilT 
advertises  and  sells  it  for  cash,  the  sale  will  be  void  for  want  of  an  order  of  sale.  C.  P. 
686,  706 ;  99  An.  536;  31  An.  85;  15  An.  954,  985 ;  14  An.  153 ;  10  K.  49 ;  16  L.  163;  11  L. 
79  :  1  An.  979. 

5.  Where  a  sale  is  an  absolute  nullity,  and  when  defendant  enjoins  the  purchaser  from  being 
put  in  possession  for  irregularities  in  the  sale,  he  need  not  tender  the  price  paid  to  tfae 
sheriff.  98  An.  196,  Dsouet  vs.  Lacroix ;  96  An.  934,  949,  343  ;  94  An.  394  ;  99  An.  536;  30 
An.  174. 

Also  see  recent  decision  by  Justice  Todd,  Mrs.  Caroline  C.  Gillespie  at  ala.  vs.  C.  K.  GiUespie 
etals. 


The  opinion  of  the  Court  was  delivered  by 

Fenker,  J.  Plaintiff,  holding  a  note  seonred  "by  mortgage  and 
vendor^s  lien,  made  by  Cornelius  Ahem,  who  was  dead  and  whose  suc- 
cession had  not  been  opened,  foreclosed  by  executory  process,  directing 
his  proceedings  against  the  widow  in  conirauuity  and  the  minor 
children,  'represented  by  a  curator  ad  hoc,  duly  appointed  for  the 
purpose. 

The  proceeding  now  before  us  is  taken  by  Mrs.  Ahem,  as  widow  in 
community  and  natural  tutrix,  to  annul  the  sale  made  therein,  on  the 
following  grounds : 

1.  Because  no  service  was  made  upon  her  in  her  capacity  as  tutrix. 
She  had  not  qualified  as  tutrix  till  sometime  after  the  service,  and  thr 
minors  were  properly  represented  by  a  curator,  who  was  duly  served. 
C.  P.  116. 

2.  Because  the  person  appointed  to  represent  the  minors  was  strled 
'*  curator  ad  hoc  and  special  tutor."  The  last  words  are  to  be  treate<l 
as  surplusage,  and  do  not  affect  the  capacity^  of  the  curator. 

3.  Because  the  service  on  her  was  not  in  her  proper  name.    The 
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notice  was  addressed  to  **  Lizzie  Ahern,"  (born  Katus)  widow  in  com- 
nmuity.  The  objection  is  that  her  maiden  name  was  Keating^  and  not 
Katus.  Her  maiden  name  was  not  essential,  and  the  objection  is 
frivolous. 

4.  Because  no  lawful  appraisement  was  made,  the  sheriff  having 
failed  to  swear  tlie  appraisers.  The  sheriff's  return  shows  tliat  the 
appraisers  were  sworn.  The  attorney  of  the  widow  aeted  himself  as 
her  appraiser,  and  he  testifies  that  he  was  not  sworn.  If  not,  his 
waiver  of  the  oath  was  equivalent  to  her  own,  and  cannot  be  invoked 
against  the  sale,  by  her.  12  An.  838  ;  21  An.  64  ;  15  An.  374.  There 
is  nothing  to  contradict  the  sheriff 's  return  that  the  other  appraisers 
were  sworn. 

.5.  Because  the  property  was.  ad vertised  and  sold  for  cash,  instead 
of  on  terms  prescribed  in  the  order. 

The  order,  substantially,  was  to  sell  for  cash,  to  pay  plaintiff,  and 
the  purchaser  to  assume  certain  other  outstanding  mortgage  notes. 
The  sheriff,  finding  that  tlie  notes  referred  to  were  all  past  dne,  con- 
strued the  order  according  to  the  law,  and  conceived  that  it  was  equi- 
valent to  an  order  to  sell  for  cash.  The  order  must  have  meant  either 
a  sale  for  cash,  or  a  sale  on  terms  of  credit.  Certainly,  there  could  be 
no  terms  of  credit  in  an  assumption  to  pay  notes  already  due.  The 
law  only  provides  for  '*  such  terms  of  credit  as  are  granted  to  the 
debtor  by  the  original  contract,  for  the  payment  of  such  instalments  as 
are  not  yet  due,^^    C.  P.  686. 

The  law  guaranteed  to  the  purchaser  the  right  to  retain  in  his  hands 
the  portion  of  the  price  accruing  to  such  outstanding  mortgages.  This 
right  was  secured  to,  and  exercised  by  the  purchaser,  and  that  is  all 
that  could  be  meant  by  that  portion  of  the  order  directing  the  assump- 
tion of  mortgages  already  due.  It  could  not  signify  any  terms  of 
credit. 

In  any  event,  the  act  of  the  widow,  through  her  attorney,  in  taking 
part  in  the  ap])raiaement  of  the  property,  with  full  knowledge  of  the 
proposed  mode  of  sale,  and  her  omission  to  make  any  objections  prior 
to  the  sale,  and  the  presence  of  attorney -at-law  and  in  fact  at  the  sale, 
preclude  her  present  complaint.  Nicholls  vs.  Mercier,  15  An.  374 ; 
Muller  vs.  Follain,  12  An.  838. 

For  these  reasons,  it  is  ordered,  adjudged  and  decreed,  that  the 
judgment  appealed  from  be  annulled,  avoided  and  reversed,  and  it  is 
now  adjudged  and  decreed,  that  the  injunction  issued  on  the  petition 
of  Mrs.  Ahern,  widow  and  natural  tutrix,  be  dissolved,  and  her  demand 
rejected  at  her  cost  in  both  Courts. 

Rehearing  refused. 

Levy,  J.,  absent. 
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No.  8427. 
SucoKssioN  OK  John  A.  Tcrxell. 

In  a  testate  succession  the  commission  nlloDred  to  the  testamentary  execatora  shall  not  W 

charged  so  as  to  affect  the  legitime  reserved  to  the  Toroed  heirs. 
The   executors  oanoot  clairn,   in  addition  to  their  comnxinsion  allowed  them  by  Uw  ra 

the  amount  of  the  inventory,  any  additional  commissions  on  collections  made  by  them£>r 

fents  or  other  debts  due  the  succession. 
A  clerk  in  the  employment  of  a  merchant  at  a  fixed  salary,  c;innot  be  allowed  an  additioivl 

compensation  against  the  succession  of  bis  tormer  employer  for  services  rendered  in  th« 

general  management  of  decedent's  business,  without  proving  an  agreement  to  that  efiKi 

between  the  deceased  and  himself. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleaw. 
Tissot,  J. 


Kelly f  Mott  &  Saunders,  for  Executors,  Appellees. 

T,  Ti}nony,  Spencer  &  White,  for  Turnell's  Heirs,  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Pocn6,  J.  The  first  annual  account  of  the  executors  of  thissnc- 
cession  is  opposed  by  T.  W.  Hutchinson,  tutor  of  his  minor  children, 
forced  heirs  of  the  deceased,  and  he  has  taken  this  appeal  from  ^ 
Judgment  dismissing  all  his  oppositions. 

At  the  threshold  of  our  investigation,  appellees'  counsel,  in  their 
brief,  call  our  attention  to  the  absence  from  the  transcript  of  several 
documents  filed  in  evidence  on  the  trial  below,  and  not  copied  in  the 
transcript,  for  the  reason  of  which  omission,  they  argue  that  we  have 
no  knowledge  of  the  matters  argued  or  contested  below,  and  that, 
therefore,  the  appeal  should  be  dismissed. 

This  reasoning  applies  with  unanswerable  force  to  the  items  of  op- 
position in  support  of,  or  in  answer  to  which  the  missing  documents 
have  special  reference^  but  this,  of  itself,  could  not  justify  the  dis- 
missal of  the  appeal  absolutely. 

We  shall,  therefore,  review  the  judgment  of  the  lower  court  as  to  all 
the  oppositions,  touching  which  we  have  before  us  the  evidence  which 
was  considered  by  the  District  Judge,  and  on  which  he  restcil  his 
judgment: 

1.  The  first  objection  is  urged  to  the  omission  of  the  executors  to 
charge  themselves  with  several  sums  alleged  to  have  been  due  for 
rent  to  the  succession,  and  collected  by  the  executors  and  not  accounte<l 
for,  amounting  together  to  8270. 

As  the  evidence  on  these  several  items  is  somewhat  conflicting,  and 
as  the  present  account  is  only  provisional,  we  shall  refer  tliis  issue  t<> 
the  last  or  final  account  of  administration  by  the  executors,  with  the 
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reserved  right  of  opponent  to  urge  his  objections  on  this  ground  to  the 
final  accoaut  of  administration. 

2.  The  next  opposition  comphiins  of  the  omission  to  charge  L.  J, 
Duffy,  one  of  tlie  executors,  witli  the  sum  of  $2,0<M)  received  by  him 
from  the  decedent,  and  not  accounted  for. 

The  docuraent4iry  evidence  on  which  the  District  Judge  mainly 
rested  his  judgment  on  this  point  has  not  been  copied  in  the  transcript, 
and  hence,  we  have  no  means  of  testing  the  correctness  of  his  ruling 
thereon.  As  it  was  the  duty  of  the  appellant  to  bring  up  the  evidence 
on  which  this  opposition  was  tried,  and  as  he  ha«  failed  to  do  so,  we 
must  presume  that  the  ruling  of  the  District  Judge  was  correct,  and 
we  shall  not  disturb  it  on  this  point.  Harris  vs.  Hays,  8  An,  433 j 
Succession  of  Clew,  18  An.  231. 

3.  Opponent  next  complains,  on  the  debit  side  of  the  account,  of  a 
charge  of  $900,  paid  to  experts  appointed  by  the  court,  for  the  purpose 
of  examining  into  the  partnership  accounts  between  the  deceased, 
Turnell,  and  Duft'y,  one  of  the  executors,  and  former  partner  of  the 
decedent.  It  is  argued  that  this  expense  having  been  incurred  through 
the  dereliction  of  Duffy,  it  should  have  been  charged  to  his  individual 
account;  but  we  find  in  the  record  the  written  consent  of  opponent's 
counsel,  recognizing  the  legality  of  this  charge  and  agreeing  that  it 
be  taxed  as  costs  against  the  succession ;  on  which  agreement  an  order 
of  court  was  rendered,  specially  authorizing  its  payment  by  the  ex- 
ecutors. Opponent  is,  therefore,  effectually  estopped  from  contesting 
its  validity  as  a  charge  against  the  succession  in  this  proceeding. 

4.  The  objection  to  the  charge  of  twenty  dollars,  paid  to  one 
Warner,  for  hunting  up  witnesses  on  behalf  of  the  executors,  in  a  liti- 
gation in  which  they  were  cast,  is  well  founded  in  law,  and  the  item 
should  have  been  stricken  out. 

5.  The  opposition  to  the  charge  of  the  executor's  commission,  so  as 
to  affect  the  legitime  of  opponent's  children  as  forced  heirs,  is  sup- 
ported by  the  textual  provisions  of  our  Code.  C.  C.  Arts.  1(583  and 
1637.  Hence,  such  expenses  must  not  be  charged  against  the  mass  of 
the  succession  previous  to  accounting  to  oppponeut's  children  for 
their  legitime  under  the  law. 

6.  The  charge  of  the  executors,  of  a  commission  of  5  per  cent,  for 
funds  collected  for  rent,  from  debtors  of  the  succession,  and  on  bank 
deposits,  is  not  supported  by  law  or  authority,  and  the  opposition  to 
that  charge  should  have  been  sustained. 

The  only  commission  which  the  executor  can  claim  under  the  law, 
is  that  of  2i  per  cent,  on  the  whole  amount  of  the  inventory,  as  fixed 
by  Art.  168^}  of  our  Civil  Code. 

The  argument  that,  as  this  administration  is  to  last  five  years,  under 
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the  provigions  of  the  will,  a  different  rule  should  apply  to  these  ei- 
eciitors  who  are  charged  during  that  time  with  the  onerouR  duty  of 
collecting  rents  for  the  estate,  is  not  sound,  and  is  utterly  demolished 
by  the  decision  rendered  by  this  Court  in  the  matter  of  this  succession, 
and  reported  in  *i2  An.  p.  12 J 8,  in  which  it  was  settled,  that  the  provi- 
sion of  the  will  of  decedent,  requiring  a  ^ve  year  administration  of 
his  succession,  was  ineffective  as  to  the  shares  of  these  minors  who 
w^ere  entitled  to  their  legitime,  not  by  virtue  of  the  will,  but  by  virtue 
of  the  law. 

The  case  of  the  succession  of  Linton,  31  An.  1130,  relied  upon  by  ap- 
pellee, is  not  in  point.  In  that  case  the  succession  was  under  the 
administration  of  the  public  administrator,  under  the  laws  then  in  force, 
by  which  his  commission  was  fixed  at  5  per  cent.,  and  the  Court  al- 
lowed him  that  rate  of  commission  on  rents  collected  by  hini,  doi 
mentioned  in  the  inventory,  and  not  collected  by  his  predecessor  in 
the  administration  of  the  succession,  and  hence,  that  decision  is  no 
authority  in  support  of  these  executors'  pretensions,  w*hich  cannot  be 
sanctioned. 

7.  The  last  opposition  is  levelled  at  a  claim  allowed  to  "L.  J. 
Duffy,  for  services  in  attending  to  all  the  business  of  J.  A.  Tumell,  in 
collecting  his  rents,  looking  after  his  affairs  and  business  generally. 
before  and  up  to  the  time  of  his  death,  $6,000,"  and  should,  in  onr 
opinion,  have  been  maintained. 

After  a  careful  examination  of  the  testimony  on  this  point,  we  aie 
forced  to  the  conclusion  that  this  charge  is  not  supported  by  the 
evidence.  We  gather  from  our  reading  of  the  record,  that  Duffy,  who 
had  been  in  the  emjiloy  of  Turnell  from  his  very  boyhood,  had  by  hi« 
intelligence,  his  activity  and  his  fidelity  t^  duty,  gnined  the  unlimited 
confidence  of  his  employer,  who  had  in  his  last  days  admitted  him  n 
his  partner  in  business,  and  had  entrusted  him  with  the  full  niana^- 
ment  of  his  large  and  important  business,  including  a  trunk  store, 
which  was  his  main  business,  and  extending  t«  the  collection  of  hi* 
rents  and  of  other  income,  the  payment  of  his  taxes  and  the  gcDeral 
supervision  of  his  business.  But  the  evidence  is  overwhelming  in 
support  of  the  undeniable  proposition,  that  the  salary  which  he  received 
as  general  clerk,  was  understood  between  him  and  Tumell  to  be  in  full 
compensation  of  all  the  services  which  he  rendered  to  the  latter  in  the 
management  of  the  business,  for  which  he  now  onlff  brings  this  char^re. 

We  concede  that  such  conduct,  such  zeal  and  such  fidelity  to  dnty, 
should  have  commended  Duffy  to  the  liberality  of  Turnell,  but  be 
seems  to  have  turned  a  deaf  ear  to  that  voice,  and  courts  cannot 
recognize  a  contract  where  none  was  entered  into  between  the  parties, 
nor  allow  compensation  on  a  quantum  meruit,  where  the  conduct  of  tbc 
parties  clearly  excludes  such  an  understanding  between  themselves. 
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Since  the  submission  of  this  case,  and  since  the  adoption  of  this 
opinion,  a  motion  has  been  filed  by  appellant,  suggesting  a  diminution 
of  the  record,  and  pra^ung  for  a  writ  in  the  nature  of  a  certiorari,  for 
the  purpose  of  completing  the  record ;  but  without  passing  on  the 
question  of  his  right  to  such  a  writ,  after  submission  of  the  cause,  we 
note,  in  the  brief  filed  in  support  of  liis  motion,  a  suggestion  that  the 
case  should  be  decided,  insofar  as  the  missing  documents  could  affect 
but  one  of  his  oppositions,  and  we  think  that  the  ends  of  justice  are 
best  subserved  by  a  refusal  of  tlie  w^rit  prayed  for. 

As  each  opposition  presents  a  separate  and  distinct  issue,  it  was 
competent  for  us  to  revilew  the  judgment  of  the  court  a  qud  on  all  the 
oppositions,  touching  which  we  had  before  us  the  evidence  considered, 
by  the  District  Judge.    27  An.  547,  Succession  of  Gayle. 

The  judgment  of  the  lower  court  must  therefore  be  amended  in 
several  particulars. 

It  is,  therefore,  ordered,  atljudged  and  decreed,  that  the  judgment 
appealed  from  be  amended  in  the  following  particulars : 

1.  In  rejecting  the  opposition  to  the  omission  of  accounting  for  the 
aggregate  amount  of  $270,  alleged  to  have  been  collected  for  rents, 
which  opposition  is  reserved  to  opponent,  to  be  urged  if  necessary  at 
the  final  account. 

2.  In  allowing  the  charge  of  $20,  paid  to  J.  R.  Warner  for  hunting 
up  wituesses,  which  item  is  stricken  out. 

3.  In  allowing  as  an  absolute  charge,  against  the  mass  of  the 
succession,  the  executors'  commission,  which  must  be  charged  so  as  not 
to  efifect  the  legitime  of  opponent's  children  as  forced  heirs. 

4.  In  allowing  to  the  executors  an  additional  commission  of  5  per 
cent,  on  rents  and  other  collections,,  amounting  in  the  aggregate  to 
$20,316,  which  charge  is  hereby  refused  and  stricken  out. 

5.  In  allowing  a  compensation  of  $6,000  to  L.  J.  Duffy  for  general 
services  to  the  decedent,  which  compensation  or  claim  is  hereby  refused 
and  rejected ;  and  that  as  thus  amended  said  judgment  be  affirmed,  costs 
of  appeal  to  be  paid  by  the  succession. 

The  Chief  Justice  recuses  himself,  having  been  of  counsel  for  op- 
ponent. 
Levj',  J.,  absent. 

On  Application  for  Rehearing. 

Todd,  J.  In  reference  to  the  question  presented  in  the  application 
for  rehearing,  as  to  the  effect  of  our  decree  on  the  rights  of  the  parties 
who  did  not  oppose  in  the  court  below,  and  did  not  appeal  from  the 
judgment  there  rendered,  we  have  only  to  say,  that  our  decree  disposes 
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of  the  coDtroversy  presented  to  ns  for  determinatioD ;  and  we  are  not 
calleil  apoD  to  express,  and  decline  to  express,  any  opinion  as  to  the 
effect  thereof  upon  the  riglits  of  apitellees,  with  reference  to  each  other. 

Rehearing  refused. 

The  Chief  Jastice  recuses  himself,  having  been  of  counsel. 

Levy,  J.,  absent. 


Xo.  7949. 
g^.-^  CiTT  OF  New  Orleans  vs.  State  National  Bank. 

58  low  _  _ 

A  provision  in  the  charter  of  a  corporation  exempting  its  '^  stock  ana 
real  estate  *'  from  taxation,  does  not  cover  an  exemption  from  UeeR9e 
taxation.    New  Orleans  vs.  Canal  Bank,  33  An.  104. 

The  grant  of  a  charter  to  a  cor]>oration  authorizing  it  to  carry  on  a 
certain  business  during  the  terra  of  its  charter,  does  not  import  per- 
mission to  do  so,  without  contributing  to  the  support  of  the  government 
in  like  manner  with  natural  persons  pursuing  the  same  business. 

Judgment  affirmed. 

APPEAL  from  tlie  Third  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


8.  P.  Blanc,  J,  Ward  GurJey,  Assistant  City  Attorney,  for  Plaintiff 
and  Appellee. 

Jos,  MeConneU,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by  Fekner,  J. 

No.  8524. 

C.  H.  Tkal  et  als.  vs.  T.  J.  Pirtle. 

In  an  action  by  one  partner  against  the  other,  for  an  account  of 
partnership  funds  received  and  unaccounted  for  by  the  latter,  if  the 
plaintiff  alleges  that  the  sum  thus  received  amounts  to  only  a  thousand 
dollars,  the  case  presents  an  issue  over  which  the  Supreme  Court  has 
no  jurisdiction,  and  the  a])peal  will  be  dismissed. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  Parish  of  Grant. 
JBarbiUf  J. 

T.  H.  Thorpe,  for  Plaintiffs  and  Appellees. 

TT.  L.  Bkhardson,  W.  F,  Blackman^  for  Defendant  and  Appellant 


The  opinion  of  the  Court  was  delivered  by  Poch£,  J. 
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Succession  of  A.  C.  Rhoton, 

A  privilege  reeonled  after  tho  death  of  the  debtor  cannot  affect  the  creditors  of  hia  initolvent 

estate,  whose  rif^hts  be<-oine  fixed  as  they  exist  at  his  death. 
A  contract  Ut  pay  eight  per  cent  interest  and  two  per  cent,  commissions  on  money  advanced, 

is  asuriouH,  ami  under  the  Kevised  Statutes,  which  do  not  conflict  with  the  Code,  the 

entire  interest  in  forfeit(>d. 
In  a  contest  between  the  crt* ditois  of  an  insolvent  estate,  the  mere  production  of  a  contract 

of  lease  for  a  teiiu  of  years,  is  not  uf  itself  suflScii>nt  to  OMtablish  the  intestate's  liability,  aa 

a|(ainst  other  cre<litors,  for  rent  during  years  which  preeedsd  that  of  his  death. 
Parol  evidence  is  not  admissible  to  impeach  the  validity  of  a  judgment  regular  in  form, 

rendered  bv  a  conrt  having  Jurisdiction. 
Money  deposited  in  a  bank  by  a  firm  to  the  credit  of  the  intestate,  their  principal,  previous  to 

hiii  death,  becomes,  at  bis  deoeas«,  an  asset  of  the  succession  and  cannot  be  withdrawn 

by  the  administrator,  one  of  tho  firm,  and  treated  as  b'donglng  to  said  Ami. 
Ao  administrator  should  be  allowed  oimimissions  on  sales  of  cotton,  belonging  to  the  suoeeS' 

sion,  made  by  the  £sctors  uf  the  intestate,  although  said  administrator  be  a  member  of  the 

fiictor's  firm. 
The  administrator  has  no  right  to  complain  of  the  rejection  by  the  lower  court  of  a  claim  made 

by  one  of  the  creditors,  nor  make  it  the  ground  of  an  appeal,  when  the  alleged  creditor 

neither  complains  nor  appeals. 

APPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  East 
Carroll.    Filchery  Judge  ad  hoc. 


F,  F.  Montgomery,  for  Administrator,  Appellant: 

Where  a  party  sets  up  a  large  claim  against  a  succession  for  rents  of  a  previous  yearlong  after 
the  crops  have  been  removcl  and  disposed  of,  he  will  be  held  to  strict  proof  that  such 
claim  has  not  been  paid,  before  the  same  will  be  allowed  on  the  tableanx  of  distribution. 
The  court  will  presume  such  claim  was  satisfied  out  of  the  crops  upon  which  it  operated 
as  a  privilege. 

A  Judgment  by  default  alter  exceptions  filed  is  a  nullity,  and  cannot  be  allowed  as  sufficient 
evidence  of  a  claim  against  a  succession.    Prances  vs.  Steamer  Black  Hawk,  18  An.  629. 

A  Judgment  b^'  default  after  answer  filed  U  an  absolute  nullity. 

A  Judgment  o  >nftrroi^  without  default  is  null.    31  An.  C65,  Taylor  and  VTife  vs.  Little. 

Whf  re  thn  furiiinher  of  sup|>lies  and  money  records  the  evidence  of  his  claim  before  the  crop 
in  gathi'i^*d,  it  will  o|»erate  as  a  inivilege  npon  the  crop  and  be  paid  by  preference  over 
onliiiary  debts,  although  not  recorded  befoce  Uie  debt  of  the  debtor. 

Kecoriltition  i««  simply  t<t  give  notice  to  other  privile:;ed  creditors,  and  the  law  does  not 
prescribe  any  time  within  which  the  claim,  or  evidence  of  it,  is  to  be  recorded.  C.  C. 
a'Vi?  and  ;i348,  also  3273. 

A  spe<  iiil  privilege  does  not  lose  its  rank  by  the  death  of  the  debtor  when  it  has  been  recorded 
h««fore  the  gatheiing  of  tho  crop,  and  where  it  is  not  opposed  by  other  privilege  debts. 

The  diligence  required  of  an  administrator  is  such  as  a  prudent  manager  would  bestow  upon 
his  n«  n  business,  and  an  administrator  will  not  be  held  responsible  for  small  farm  products 
not  clearly  nhowo  to  have  come  into  ills  hands,  unless  npon  strict  proof  uf  neglect,  misap- 
plication or  malfeasance  in  office. 

W,  0.  Wyly,  for  Heirs  of  Baker,  Int^rvenors  and  Appellants  : 

1.  The  final  Judgment  of  a  court  having  Jurisdiction  of  the  persons  and  of  the  subject-matter, 
is  conclusive  of  the  matter  decided. 
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S.     "In  ordefT  to  aonal  a  jadgment,  a  direct  action ot  nnllitj  miurt  be  iaatitated  in  the  nne 
court  which  rendered  thejodftment,"  etc.  (15  An.  279).    It  cannot  be  attacked  coUatcsallj. 

3.  "Judicial  records  cannot  be  impeached  or  contradicted  by  Terbal  evidence."    (See  33  Aa. 
351 ;  33  An.  974 ;  3  An.  631.) 

Alfred  Grima,  for  Phillippi  &  Co.,  Appellants : 

1.  The  relatiMi  between  fiactor  and  planter  create*  the  eontmet  of  mandate. 

2.  When  a  planter  in  a  contract  wiih  his  factor  aathorizee  the  latter  to  do  certain  acta  la  the 
fitctor  e  intereet,  for  a  ▼alnable  consideration,  sach  a  mandate  doe«  noi  expire  by  the 
planter's  death,  and  the  contract  may  be  efr«tively  inscribed  thetvjfter.  8  Wh.  174;  Story 
Agency.  §$  488,  489;  Troplong  Mandat.  $^718.  737. 

3*  The  factor  who  has  made  adTaaoes  for  a  crop,  witho'it  written  ooatmet  aoqaires  a  Talid 
pledge  thereof  by  constmctive  as  well  as  real  pooaesdon.   Act  6S  of  Acts  of  1874. 

4.  When  a  factor's  firm  has  made  advances  on  a  cr>p.  in  considecmtioa  of  the  obligatloa 
contracted  by  a  planter  to  consign  to  the  former  his  crop,  and  t»  pay  stipnloted  coaBmis- 
Bions  of  sale,  the  circamstance  that  one  of  the  members  of  the  firm,  who  is  ito  aalesaaa, 
has  become  the  administrator  of  the  planter's  saeoeoston,  does  not  preToat  the  ftim  from 
recelTing  the  stipolatod  commissions. 

5.  Usury  is  not  presumed,  and  since  tlie  reriaion  of  the  Cirjl  Code  in  1870,  a  contraet  for 
nsnrioos  interest  does  not  carry  the  forfeiture  of  the  whole  interest,  bat  only  the  loss  of 
what  is  in  excess  of  the  conventional  interest.    3  An.  161;  SO  An.  570;  R.  C  C.  99M. 

6.  When  a  creditor  in  an  opposition  to  a  ttblean  of  distributian  in  a  soceessioB,  prayed  for 
judgment  without  asking  any  privilege,  and  the  District  Court  allowed  n«me.  this  Court 
will  not  change  the  judgment  of  the  District  Court  in  that  respect.  19  An.  169;  S3 
An.  245. 

7.  When  on  oppoeiti<Mi  to  an  administrator's  tableau  of  distribntion.  opponento  reet  their  ciaim 
on  a  judgment  by  default  recognizing  them  as  heirs  of  the  original  claimant,  and  they  did 
not  introduce  in  evidence  the  record  of  the  suit,  interested  parties  may  prove  by  testi- 
mony that  an  answer  had  be«i  filed  and  de&ult  taken  notwithstanding,  and  also  that  the 
judgment  by  default  was  not  notified  to  the  defendant^  although  no  personal  service  of 
the  citation  and  petition  appears  to  have  been  made. 

J.  W.  Montgameryy  for  Mre.  Peck,  Appellant : 

1.  Where  the  lessee  remains  in  possession  after  the  expiration  of  his  lease,  and  makes  another 
crop  on  the  leased  premises,  the  contract  with  all  its  cbUgadons  is  continued  by  reoondoc* 
tion.    C.  C.  9688 :  Balfours  case,  33  An. 

2.  The  lessor  has  a  "  right  of  pledge  on  the  crops,  and  on  everything  that  serves  for  the  labor 
of  the  farm."  C.  C.  2705,  3218.  And  when  the  crops  and  other  property  thus  bound  as 
security  for  the  rent,  have  been  administered  upon  and  sold  by  the  administrator,  the 
right  of  pledge  is  transferred  to  the  proceeds  of  the  sa7es. 

3.  The  death  of  a  person  "  fixes  the  rights  of  creditors,"  and  no  one  caa  acquire  a  privilege 
against  his  property  after  bis  death.  C.  C.  3363.  3183 ;  9  La.  354;  2  An.  872 :  lb.  923  ;  II 
Bob.  243-8. 

4.  Where  the  lender  charges  8  per  cent  on  a  loan  of  money,  and  in  addition  thereto.  2| 
per  cent,  fbr  advancing  it>  the  contract  is  usurious.  12  An.  723;  5  An.  505  ;  16  An.  239: 
or  where  it  adds  or  stipulates  for  any  services  or  other  oldigation  than  8  per  cent  either  to 
do  or  to  give,  it  is  likewise  usurious.  Hen.  Digest,  pp.  819-820,  Sections  7, 18 19,  20.  21 : 
and  authorities  there  cited.  And  when  the  contract  ia  usurious  the  penalty  is  an  entire 
forfeiture  of  the  interest  or  other  advantages  stipulated.  Revised  Statutes,  Art.  18^  and 
the  authorities  quoted  above. 

5.  Before  the  adoption  of  the  recent  Constitution  and  laws,  a  privil^ire,  aa  respects  thiid 
persons,  had  no  effect  unless  duly  recorded.  See  Constitution  1868.  Art.  123 :  Acts  of  18i7. 
p.  59;  31  An.  1 ;  lb.  37 ;  30  An.  1007;  29  An.  412 ;  28  An.  534;  27  An.  245;  lb.  279;  93 
An.  094. 
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6.  Where  a  factor's  aoconnt  coDtalns  chances  that  are  either  ille^  or  unsapported  by  proofs 
they  should  be  stricken  therefrom,  and  the  sums  are  to  be  considered  as  remaining  in  his 
handn  ;  and,  if  the  factor  becomes,  or  is  admin intrator  on  the  estate  of  his  constitaent,  it 
is  his  duty  to  scconnt  for  the  same,  as  money  unjustly  withheld ;  and  if  on  a  trial  of  his 
official  account,  he  fails  to  furnish  such  proof  aod  f^ven  erasive  answers,  the  presumption 
will  be  a^aini«t  him,  snd  such  answers  will  be  taken  as  confessed  without  an  order  of  the 
court.    Vide  11  An.  227 ;  12  An.  723 ;  Hen.  Digest,  567,  Section  7. 

J.  M,  Kennedy,  for  Vicksbarg  Bauk  and  Sarali  Greer,  Appellees : 

For  any  portion  of  the  unpaid  pKce,  the  vendor,  or  his  aKSi^nee,  has  a  privilege  on  the  pro- 
ceeds of  the  sale  of  the  movable  sold  by  him ;  and  this  privilege  ranks  all  other  privileged 
debts,  even  faneral  charge.H,  except  charges  of  openlog  and  dosing  the  succession.  C  C. 
Arts.  3227  and  3267. 

The  wag^s  of  servants  for  the  year  pott,  and  so  much  as  is  due  for  the  cnrrent  year,  is  A 
privileged  debt  on  all  the  movables  of  a  sneoesaion.    C.  C.  Arts.  3191,  No.  4,  and  3206. 

The*rixhts  of  creditors  are  fixbd  by  the  debtor's  death;  and  no  one  can  acquire  a  privilege 
after  that  time-  An  iDsodption  made  after  that  date  has  no  effect.  C.  C.  3363;  9  L.  354; 
11  R.  248  ;  12  R.  343;  2  An.  872,  923. 

Under  the  Constitution  of  1868,  no  privilege  could  "affect  third  parties,  nnless  recorded  in  the 
manner  required  by  la^  in  the  parish  where  the  property  to  be  affected,  was  situated;" 
and  in  the  year  1878,  if  the  registry  was  required  to  be  made  in  any  other  paiish  than  tha$ 
"where  the  act  was  passed,  or  the  indebtedness  originated,"  it  must  have  been  done 
within  FiPTRRN  days,  "fiom  the  date cf  the  act,  or  obligation  of  indebtedness."  Constitu- 
tion of  1868,  Art.  123 ;  C.  C.  Art  3274;  Acts  1877,  Regular  Session,  p.  59;  Snooesaion  of 
EllioU,  31  An.  31 ;  30 An.  1007;  29  An.  412 ;  38  An.  534 ;  27  An.  345  and  275 ;  23  An.  694. 

A  contract  to  pay  more  than  8  per  cent,  per  annum  interest  Is  tuurume;  and  the  penalty  for 
usury  is  the  "forfeiture  of  the  entire  interest  so  contracted."  C.  C.  Art.  2924  ;  Revised 
Statutes  of  1874,  Sfc.  1884. 

A  contract  to  pay  3^  per  cent  commission  for  advancing,  in  addition  to  8  per  cent,  perananm 
interest,  is  a  contract  to  pay  10  per  cent,  interest ;  and  as  such,  is  nsuHous.  Payne  St. 
Harrison  vs.  Geo.  W.  Watterson,  16  An.  239;  12  An.  723 ;  5  An.  505;  31  An.  597;  and 
authorities  quoted  in  H.  D.  p.  831,  No.  41,  p.  819,  No  7,  p.  820,  Kos.  18,  20. 

The  factor  is  the  mandatory  of  his  principal,  and  cannot  charge  for  expenses  incnired,  or 
monies  paid  out  in  the  execution  of  the  mandate,  except  it  is  proved  that  he  did  aetuaUv 
incur  the  expense,  or  pay  out  the  money.  Charges  made  by  a  cotton  factor  for  "brokerage, 
storage,  drayage,  labor,  weighing  and  sampling"  and  "insurance,"  in  selling  cotton, 
cannot  be  allowed  or  maintained,  unless  it  Is  shown  by  proof  that  he  actually  paid  out  for 
his  principal,  the  teveral  sums  charged  in  the  acconnt  sales.  17  An.  317,  Brander, 
Williams  &  Co  vs.  Lum. 

A  snrceao-ion  cannot  be  charged  with  commissions  for  selling  its  cotton,  when  the  same  is 
sold  by  a  comnti^fdon  house  which  the  administrator  is  a  member,  where  the  administrator 
himse^it  the  salesman,  and  actually  sells  tJiat  cotton.    24  An.  492 ;  5  An.  567 ;  15  L.  397. 


Tlie  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Tliis  case  presents  a  contest  between  the  creditors  of  an 
insolvent  succession  over  the  proceeds  of  the  sale  of  succession  property 
raised  by  oppositions  to  the  tableau  and  provisional  account  of  the 
administrator. 

Tlie  contesting  creditors  are  Phillippi  &  Co.,  the  factors  of  the 
deceased,  Mrs.  Emma  J.  Peck,  the  lessor,  the  heirs  of  Robert  Baker, 
claiming  to  be  judgment  creditors  of  the  intestate,  the  Yicksburg  Bank, 
as  the  holder  of  claims  for  money  advanced  to  gather  the  crop  after  the 
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death  of  Rhotoii,  and  for  tlie  price  of  males  sold  liim^  and  Mrs.  Greer« 
claiming  wages  as  a  house  servant. 

The  judgment  of  the  lower  court  reduced  the  account  of  Phillippi  & 
Co.,  allowed  by  the  administrator,  and  rejected  their  claim  for  a  privi- 
lege ;  allow^ed  the  chiims  of  Mrs.  Peck  for  the  rents  of  1877  and  1878,  with 
privilege  recognized  for  the  latter  year,  and  disallowed  for  tlie  former  ; 
rejected  the  claim  of  the  heirs  of  Baker,  and  allowed  the  other  clainiA 
mentioned,  without  privilege,  except  on  the  claim  of  the  Vicksburg  Bank 
for  money  furnished  on  account  of  expenses  of  gjithering  the  crop, 
reduced  the  commissions  of  the  administrator,  and  charged  him  with 
certain  amounts  not  included  in  the  debits  of  his  account. 

From  this  judgment,  the  administrator,  A.  C.  Phillippi  &  Co.,  and 
the  heirs  of  Baker,  have  appealed. 

Mrs.  Peck,  in  answer  to  the  appeal,  has  asked  an  amendment  of  the 
judgment  which  shall  recognize  her  privilege  and  right  of  pledge  for 
the  rent  of  1877,  and  the  other  appellees  pray  for  a  recognition  of  their 
respective  privileges  rejected  by  the  lower  court. 

We  note  at  the  outset,  that  the  counsel  of  the  several  appellees,  in 
their  briefs,  complain  of  the  judgment  rendered  on  the  claim  of  Phil- 
lippi &  Co.,  and  oppose  many  it«ms  of  their  account,  and  seek  to 
further  reduce  it,  but  inasmuch  as  none  of  the  appellees,  in  their 
answers  to  the  appeal,  have  moved  an  amendment  of  the  judgment  ia 
this  respect,  we  cannot  consider  the  arguments  in  their  briefs  as 
respects  the  amoujit  of  the  judgment. 

I. 

As  to  the  claim  of  A.  C.  Phillippi  &  Co. : 

The  privileges  claimed  by  these  parties,  as  the  furnishers  of  the  plan- 
tation supplies  for  the  year  1878,  the  year  in  which  Rhoton  died,  is 
resisted  on  the  ground  that  the  evidence  of  the  claim  was  not  recorded 
until  after  the  death  of  Rhoton.  This  objection  to  the  privilege  claimed 
must  prevail.  No  privilege  can  have  effect  against  third  persons  unless 
recorded.  C.  C.  13274,  3276  ;  Sue.  Elliott, 31  An.  31 :  30An.  1007 ;  29  A.  412. 
The  recordation  after  the  death  of  Rhoton  can  have  no  legal  effect  agii in 8t 
the  creditors  of  an  insolvent  estate.  The  death  of  the  debtor  fixes  the 
rights  of  all  his  creditors.  9  L.  354  j  11  A.  R.  248  j  12  R.  143;  2  An.  872, 
923. 

Ai*t.  3363  lays  down  the  rule  in  terms  broad  enough  to  cover  both 
privileges  and  mortgages,  and  though  found  in  the  chapter  ''of  the 
inscription  of  mortgages,"  it  is  a  general  rule  that  is  applicable  to 
privileges.    It  is  as  follows : 

''  If  a  succession  which  is  administered  by  a  curator  or  a  beneficiary 
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heir,  is  Dot  sufficient  to  satisfy  the  creditors,  an  inscription  made  by 
one  of  them,  after  it  is  opened,  shall  have  no  effect  against  the  others." 

An  examination  of  this  chapter,  notwithstanding  its  caption,  iivill 
Ruflfice  to  show  that  it  treats  of  the  inscription  of  privileges  as  well  as 
of  mortgages. 

Nor  does  the  fact  that  the  business  out  of  which  this  indebt^^dness 
resulted  grew  out  of  the  relations  of  the  deceased  and  the  firm  in  ques- 
tion, as  principal  and  mandataries,  and  the  mandate  was  executed  after 
the  death  of  Khoton,  change  the  character  or  rank  of  the  debt  or 
dispense  with  the  reqairement  of  registry.  The  debt  was  contracted, 
the  advances  were  made,  before  the  death  of  Rhoton.  The  mere  fact 
that  the  factors,  under  the  previous  engagement,  received  and  sold  the 
cotton  crop  after  the  death  of  the  intestate,  does  not  strengthen  their 
claim . 

In  regard  to  the  claim  to  a  pledge  urged  in  this  Court  in  favor  of 
Phillippi  &  Co.,  inasmuch  as  no  evidence  was  offered  in  the  court 
below  w^ith  special  reference  to  it,  the  stAte  of  the  record  does  not 
allow  us  to  pass  on  it,  and  we  must  leave  it  open  for  future  adjudica- 
tion, with  the  proper  reservation  of  the  rights  of  the  parties,  with  refer- 
ence thereto,  in  the  decree. 

As  to  the  amount  of  this  claim,  fixed  by  the  judgment  of  the  lower 
court,  as  before  stated,  the  appellees  are  not  in  a  position  to  contest  it 
before  this  Court.  But  we  cannot  increase  the  amount,  as  urged  by 
Phillippi  &  Co.,  appellants,  by  allowing  the  interest  and  commissions 
charged  in  their  account. 

The  written  contract  in  the  record,  under  which  eight  per  cent, 
interest  was  stipulated,  and  2i  per  cent,  for  advancing,  was  usurious. 
C.  C.  2924  and  Section  1884,  Revised  Statutes,  provides  that  the  pen- 
alty shall  l>e  the  forfeiture  of  the  entire  interest. 

There  is  no  conflict  between  the  Article  of  the  Civil  Code  referred  to 
and  the  Section  mentioned.  They  contain  provisions  upon  the  same 
subject  matter,  are  contemporaneous,  and  can  and  should  be  so  con- 
strued as  to  give  effect  to  both. 

The  Article  of  the  Code  prohibits  the  charging  of  interest  beyond 
the  limit  therein  prescribed,  and  the  Statute  declares  the  penalty  for 
the  violation  of  its  provisions.  There  is  no  inconsistency  between 
them.     12  An.  723  j  16  An.  239 ;  31  An.  596. 

II. 

As  to  the  claim  of  Mrs.  Peck,  the  lessor : 

The  evidence  does  not  satisfy  us  that  the  rent  of  the  year  1877  was 
owing  at  the  death  of  Rhoton.  Considering  that  this  is  an  insolvent 
succession,  it  is  not  enough  to  simply  present  the  contract  of  lease  as 

113 
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concl  naive  evidence  of  the  debt.  Sue.  Warren,  4  An.  451  -,  Sue.  Coughlin, 
34  An.  not  yet  reported. 

This  contract  was  entered  into  in  1874,  and  on  the  face  of  it  would 
establish  a  liability  on  the  part  of  Rhoton,  equally  for  that  ye^r,  and 
also  for  1875  and  1876,  as  well  as  for  1877,- the  year  for  which  the  rent 
is  claimed. 

Was  the  alleged  debt  for  rent  of  1877  evidenced  by  a  promissory 
note  outstanding  against  Rhoton  at  the  time  of  his  death,  the  case  mi|;ht 
be  different,  but  such  is  not  the  case.  And  it  certainly  would  be  more 
satisfactory  that  an  explanation  should  be  afforded  of  a  fact  somewhat 
remarkable,  why  the  lessor,  with  her  pledge  and  privilege  on  the  crops 
grown  on  th«  plantation,  should  have  suiFered  them  to  be  shipped  and 
sold,  and  made  no  demand  for  payment  whatever,  in  whole  or  in  part, 
of  the  rent,  so  far  as  we  are  informed,  for  nearly  a  year  aft<er  it  wa^  due, 
and  while  the  lessee  was  alive.  The  existence  of  this  debt  should  have 
been  conclusively  proved  its  against  the  creditors  of  this  insolvent 
succession. 

In  our  decree  we  shall  make  provision  affording  an  opportunity  to 
supply  this  proof  hereafter,  if  it  can  be  done. 

III. 

Claim  of  the  heirs  of  Baker : 

We  see  no  warrant  for  the  rejection  of  this  claim.  The  judgment  in 
favor  of  the  opponents  was  regular  in  form,  rendered  by  a  court  of 
competent  jurisdiction,  and  sufficiently  supported  by  the  record  of  the 
proceedings  in  which  it  purports  to  have  been  rendered.  It  certainly 
made  out  a  prima  facie  case  of  indebtedness  in  favor  of  these  opponents. 
The  parol  evidence  admitted  to  impeach  this  judgment,  was  clearly 
inadmissible.     3  An.  631  ,•  32  An.  974  ;  33  An.  351. 

The  claim  having  been  rejected  by  tlie  court  below,  no  trial  seems  to 
have  been  had  of  tlio  issues  raised  by  this  opposition,  respecting  the 
account  of  the  administrator,  and  we  shall  leave  open  for  future 
adjudication  all  questions  arising  out  of  this  opposition,  siive  such  as 
we  have,  or  may  herein  finally  determine,  in  disposing  of  the  other 
02)positions. 

IV. 

Claims  of  the  Vicksburg  Bank  : 

We  think  this  judgment  correct  with  respect  to  these  claims.  The 
amendment  asked  for,  allowing  a  privilege  for  the  price  of  the  mules, 
(-annot  be  granted,  for  the  same  reason  that  we  declined  to  recogiuze 
the  factor's  piivilege.  It  was  not  recorded  prior  to  Rhoton's  death,  and 
this  objection  applies  as  w'ell  to  the  claim  of  Mrs.  Greer. 
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V. 
The  admin istration  was  properly  charged  with  the  amount  deposited 
in  the  Vicksburg  Bank  to  Rhoton's  credit.  This  fund  belonged  to 
Rhoton,  and  his  succession  could  not  be  divested  of  it  by  any  act  of 
the  administrator.  The  commissions  of  the  administrator  were  prop- 
erly reduced  to  the  amount  allowed  by  the  judgment  appealed  from. 
He  was  also*  properly  charged  with  the  cotton  seed  unaccounted  for, 
and  we  are  not  satisfied  that  the  amount  allowed  in  the  judgment 
therefor,  should  be  either  increased  or  diminished.  We  do  not,  how- 
ever, concur  with  the  Judge  a  quoin  charging  the  administrator  with 
the  commissions  for  the  cotton  sold  by  Phillippi  &  Co.  We  see  no 
impropriety,  considering  Rhoton^s  engagements  to  that  firm,  and  the 
supplies  furnished  and  advances  made  him,  in  the  cotton  being  shipped 
to  them  and  by  them  sold.  It  was  but  the  carrying  out  of  the  contract 
of  the  deceased  with  the  firm,  and  was  for  the  evident  advantage  of 
the  succession,  as  the  cotton  brought  a  better  price  than  if  sold  at  public 
auction  on  the  plantation.  Nor  does  the  fact  that  the  administrator 
was  a  member  of  the  firm  of  Phillippi  &>  Co.,  and  as  such  member  made 
the  sale  of  the  cotton,  deprive  the  firm  of  the  right  to  charge  the  usual 
commission  for  the  sale,  or  impose  this  charge  on  the  administrator. 
The  question,  whether  the  charge  in  the  factor^s  account  of  commissions 
for  cotton  not  sold  by  them,  which  Rhoton,  in  his  contract,  bound  liim- 
self  to  ship  but  failed  to  make,  we  do  not  consider  properly  "before  us 
at  this  time.  In  allowing  the  commissions  for  the  cotton  actually  sold 
by  Phillippi  &  Co.,  and  declining  to  impose  this  charge  on  the  adminis- 
trator, the  amount  thereof,  $314,  must  be  deducted  from  the  credit  of 
$1,000  claimed  in  the  account  of  Phillippi  &  Co.,  as  commissions  on 
cotton  sold  and  unsold.  Otherwise,  since  the  commission  of  2i  per 
cent,  for  selling  was  deducted  in  the  account  sales  from  the  gross  pro- 
ceeds of  the  cotton  and  retained  by  the  firm,  the  same  credit  would  be 
allowed  twice.  The  credit  of  $200  for  travelling  expenses  was  disal- 
lowed administrator. 

VI. 
In  regard  to  the  notes  for  $1,259  and  $1250,  placed  on  the  account 
of  the  administrator,  with  privilege  recognized  on  the  proceeds  of  sale 
of  property  in  Madison  Parish,  and  which  were  rejected  by  the  lower 
court,  no  appeal  was  taken  from  the  judgment  thus  rejecting  them  by 
the  holder  of  the  ^otes,  nor  does  it  even  appear  from  the  account  or 
from  the  pleadings  who  the  holder  is.  The  administrator  had  no  right 
to  complain  of  this  charge  not  being  imposed  on  the  succession,  and 
thus  champion  the  claim  }  and  for  these  reasons,  the  judgment  in  this 
respect  must  remain  undisturbed* 
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From  the  views  expressed  above,  it  becomes  necessary  to  remaDd  the 
case  for  the  purpose  of  affording  an  opportunity  to  introduce  further 
evidence  touching  the  rent  claim  for  1877,  and  also  with  reference  to 
the  claim  to  a  pledge  on  the  crops  asserted  by  Phillippi  &>  Co.,  and  of 
det-ermiuing  the  question  involved  in  the  opposition  of  the  heirs  of 
Baker,  so  far  as  not  determined  herein,  under  the  pleadings  of  the  other 
parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  the  case  be 
remanded,  to  be  proceeded  with  according  to  law  and  the  views  herein 
expressed.    Costs  of  appeal  to  be  paid  by  the  succession. 

Levy,  J.,  absent. 


On  Application  for  Rehearing. 

Todd,  J.  This  application  is  made  by  A.  C.  Phillippi  &  Co,  and  is 
directed  to  those  matters  only  included  in  the  controversy. 

The  first  relates  to  the  rejection  of  $200  for  travelling  expenses  of  the 
administrator.  Further  consideration  confirms  us  in  the  conclusion 
that  this  charge  was  properly  rejected. 

The  second,  touching  the  limitation  of  interest  on  several  claims 
mentioned,  to  the  date  of  the  intestate^s  death,  the  succession  being 
insolvent.  This  question  is  not  passed  on  in  our  previous  opinion  and 
is  left  open  for  future  acyudication. 

As  to  the  third  and  last,  i*elating  to  the  charges  on  the  sales  of  the 
crop,  such  as  drayage,  insurance,  etc.,  we  hold  that  the  proof  in  the 
record  was  not  suflicient  to  support  the  charges.  This  may  be  regarded 
also  as  still  an  open  question,  and  subject  to  further  adjudication. 

Rehearing  refused. 

Levy,  J.,  absent. 
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Succession  of  Anna  B.  Nusbaum.    John  F.  Dinkel  vs.  Fridolin 

DiNKEL  ET  AL. 

The  special  mortgaf;e  authorized  to  be  given  by  the  natnral  tutor  in  lieaof  a  general  mortgage 
of  the  minora  on  all  his  property,  mast  be  executed  by  the  tutor  on  his  own  property, 
and  cannot  be  given  by  a  third  person  for  him. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston^  J. 
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C,  E,  Schmidt,  for  Plaintiffs  and  Appellants : 

A  parctaaser  of  property  from  •  tutor,  when  a  oertlOoate  from  theMort|;ag«  Office  ia  prodaoed, 
ahowiug  the  property  to  be  free  of  iDcambrance,  aud  when  the  general  luortgnge  which 
exiate<l  agalnat  the  tutor  in  fav«»r  of  his  wardn,  ia  showu  to  have  been  released  by  the 
substitution  of  a  special  mortgage  received  and  accepted  upon  the  advice  of  a  family 
meeting,  and  after  due  valuation  by  experts,  by  a  court  of  competent  Jurisdiction,  Is  pro- 
tected by  the  decree  accepting  the  speciMl  mot  tgage,  and  ordering  the  cancellation  of  tiM 
general  one,  and  is  without  iuterest  to  go  behind  that  df>cree  and  to  question  the  sufficiency 
or  validity  of  the  evidence  or  proceedings  upon  which  it  waa  based.  9  L.  196 ;  14  L.  409; 
15 L.  221:  16  L  120;   17  L.  194;  2  An.  658. 

The  special  mortgage  which  the  natural  tutor  Is  authorised,  by  Ait.  325,  Rev.  C  C,  (em> 
bodying  tiie  provisions  of  the  Act  of  1330)  to  furnish  as  a  snbetituto  for  the  general  oaei, 
is  tkconventwruU  mortgage.    2  R.  416.    Such  a  mortgage  may  be  executed  by  a  third  person  . 
ou  his  property,  to  aecura  the  rights  and  claims  of  the  minors  against  the  tutor,  and  the 
latter*s  faithful  administration.    Kev.  C.  C,  Arts.  3295,  3291,  3297. 

By  the  verj*  (erma  of  the  mortgage,  the  public  are  infoimed  that  the  property  atanda  aa  the 
pledge  of  the  minora,  not  merely  for  a  particular  anro,  but  for  the  £iiithful  accounting  by 
the  tntor  for  his  wanis'  property,  up  to  the  moment  of  his  final  discharge.    2  R.  417. 

Such  a  mortgage,  though  executed  by  a  third  person,  pra^'tically  secures  to  the  minora  the 
benefit  of  a  legal  mm-tgage  on  aaid  property,  aa  eflTectually  aa  if  It  were  the  tutor'a.  So 
that,  while  it  reetricto  the  minora*  legal  mortgage  to  apecific  property,  it  leavea  it  aa  broad 
and  expansive  on  that  property,  aa  if  the  aame  were  owned  by  the  tutor. 

If  the  Court  should  hold,  however,  that  aince  the  abrogation  of  all  aecret  or  tacit  mortgagee 
by  the  Constitution  of  1868,  and  the  lawa  enacted  in  conformity  therewith  and  maintained 
by  thn  Constitution  of  1879,  legal  mortgagee,  whether  general  or  apecial,  can  only  exiat, 
aa  r^ards  persons  other  than  the  mortgi*gor  or  mortgagee,  to  the  extent  of  the  amount 
specified  in  the  mortgage  as  recorded,  Rev.  C.  C,  Arts.  3345,  3351 ;  aach  mling  would 
evidently  in  no  way  militate  againat  the  validity  of  a  apecial  mortgage  executed  by  a  third 
peraon  on  hia  property  for  the  tutor*a  obligationa. 

JBraughn,  Buck    &  Binkelspiel,    W.   0.  Hart,  for    Defendant    and 
Appellee : 

1.  The  letter  of  the  law  ia  not  to  be  disregarded  under  pretext  of  following  ita  apirit  R.  C. 
C.  Art  13. 

2.  The  special  mortgage  In  favor  of  minora  muat  be  given  by  the  tutor;  it  cannot  be  given 
by  a  third  peraon  for  him.    R.  C.  C  325. 

3.  A  purchaaer  at  n  Judicial  aale  baa  a  light  to  go  behind  the  decree,  and  ia  entitled  to  relief 
when  irreguUritiea  are  ahown.    33  An  49 ;  9  An.  560. 

4.  A  mortgage,  if  illegally  cancelled,  loaea  none  of  ita  validity.    33  An.  49. 

5.  The  general  mortgage  of  the  minor  cannot  be  removed  fiom  the  tutor'a  property  except 
by  a  apecial  mortgage  given  after  compliance  with  all  legal  requisites.  33  An.  49 ;  5  An. 
497. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  question  presented  for  our  determination  in  this 
case,  is  whether  the  legal  mortgage  granted  by  law  upon  all  the  immov- 
ables of  a  natural  tutor  in  favor  of  the  minors,  can  be  released  by  a 
special  mortgage  executed,  not  by  the  tutor  upon  his  own  property, 
but  by  a  third  person  at  the  reqnest  of  the  tutor,  upon  property  belong- 
ing to  such  third  person.    The  question  is  not  whether  it  would  not 
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have  been  a  wise  and  proper  provision  of  law  to  altow  the  release  of 
the  general  mortgage  upon  the  giving  of  suoh  a  special  mortgage  by 
a  third  person,  but  whether  the  law  has  aetualty  made  such  provision. 
Under  the  original  Code  of  1825,  no  mode  was  provided  by  which  the 
natural  tutor  could  relieve  his  entire  immovable  estate  from  the  legal 
mortgage  resting  thereon,  for  the  security  of  the  minors^  rights,  and 
substitute  therefor  a  special  mortgage. 

By  an  act  passed  in  1830,  the  Legislature  made  a  special  provision 
on  this  subject,  modifying  the  prior  general  law  to  the  exact  extent 
specified  therein,  and  to  that  extent  only.  That  provision  is  now 
embodied  in  Article  325  of  our  existing  Code,  and  is  in  the  following 
words : 

'^  The  surviving  father  or  mother  who  becomes  the  natural  tutor  of 
his  or  her  minor  children,  may  give  a  special  mortgage  on  immovable 
property,  for  the  security  of  the  rights,  etc.  From  and  after  the 
execution  of  the  special  mortgage  by  the  natural  tutor  as  aforesaid,  all  the 
remaining  property  of  tJie  father  or  mother  acquired  or  to  be  acquired, 
shall  be  completely  discharged  from  the  legal  mortgage  arising  from 
the  tutorship." 

We  can  perceive  no  ambiguity  in  this  language.  Its  import  is  per- 
spicuous and  unmistakable.  It  provides  for  the  execution  of  a  special 
mortgage  by  the  tutor,  on  immovables  necessarily  belonging  to  himy 
because  a  man  cannot  specially  mortgage  property  not  belonging  to 
himself.  But  the  law  does  not  leave  this  matter  to  inference,  however 
inevitable  j  because  it  expressly  declares  that  after  the  execution  of  the 
special  mortgage,  **  tlie  remaining  property  of  the  father  or  mother  shall 
be  completely  discharged,  etc."  If  we  should  hold  that  the  minor^a 
general  mortgage  could  be  released  by  a  special  mortgage,  other  than 
one  executed  by  the  tutor  upon  property  belonging  to  him,  w^e  should 
not  be  interpreting  law,  but  making  law,  and  however  wise  and  proper 
such  a  law  would  be,  we  have  no  power  to  legislate. 

In  the  present  case,  the  objection  to  the  sufficiency  and  legality  of 
the  cancellation  of  the  minors'  general  mortgage  on  the  property  sold, 
is  urged  by  the  purchaser  at  a  judicial  sale,  as  a  reason  for  declining 
the  title  offered;  and  it  is  contended,  that  inasmuch  as  the  court  had 
accepted  the  special  mortgage  referred  to  and  had  ordered  the  cancel- 
lation of  the  minors'  general  mortgage,  the  purchaser  was  protected  by 
the  order  and  had  no  right  to  question  its  validity.  This  contention 
is  fully  disposed  of  by  the  following  decisions :  Succession  of  Gassen 
YS.  Palfrey,  9  An.  560 ;  Life  Association  vs.  Hall,  33  An.  56. 

The  arguments  ab  inconvenienti,  based  upon  our  decision  in  the  case  last 
quoted,  would  exercise  whatever  influence  they  might  be  entitled  to 
as  an  inducement  to  us  to  modify  that  decision ;  but  certainly  could 
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Dot,  under  any  circumstances,  justify  us  in  adding  to  our  Code  a  pro^ 
vision  not  placed  there  by  the  legislative  will. 

Judgment  affirmed  at  appellants^  cost. 

Levy,  J.,  absent.  • 
'  The  Chief  Justice  dissents. 


Dissenting  Opinion. 

Bermudez,  C.  J.  There  is  no  dispute  that  the  general  mortgage 
which  encumbers  the  property  of  a  tutor  in  favor  of  his  ward,  to  secure 
the  fidelity  of  his  administration,  can  be  replaced  by  a  special  mort- 
gage given  after  compliance  with  the  requirements  of  the  law,  on  im- 
movable property  belon^ng  to  the  tutor  himself. 

The  decision  just  rendered  admits  that  proposition.  The  question 
is  whether  it  can  be  replaced  by  a  mortgage  given  by  a  third  person, 
on  real  estate  belonging  to  him,  and  not  at  all  to  the  tutor. 

The  Code  of  1825,  which  was  in  force  previous  to  the  adoption  of 
the  Act  of  18J30,  provides,  and  the  provisions  are  still  in  the  Code  of 
1870,  that  not  only  tutors  by  nature,  but  all  tutors  have  a  right  to 
grant  a  special  mortgage,  by  restncting  the  general  one  to  specific 
property,  which  by  such  restriction  would  cease  to  exist.  Property 
other  than  that  to  which  the  mortgage  is  restricted,  is  to  be  disen- 
cumbered and  remain  free  from  the  general  mortgage,  and  inscriptiona 
are  to  be  erased.     C.  C.  3305,  3306,  3309,  3313;  C.  N.  2145;  15  An.  417. 

Article  325  R.  C.  C,  which  is  the  re-enactment  of  the  Act  of  1830, 
was  intended  merely  to  provide  the  rules  of  proceeding  in  such  cases, 
and  not,  in  the  least,  to  exclude  tutors,  other  than  the  father  and 
mother,  from  the  privilege  of  giving  a  special  mortgage.  Ever  watch- 
ful over  the  rights  of  minors,  the  law  has  wisely  provided  that  the 
general  mortgage  in  favor  of  minors  could  be  removed  only  where  re- 
placed by  a  special  mortgage,  or  immovable  property  accepted  by  the 
family  meeting,  the  under  tutor  and  the  Judge ;  but  it  is  perfectly  in- 
different as  to  who  may  own  the  property  encumbered,  whether  the 
tutor,  or  any  one  else.  What  difference  docs  it  make  whether  the 
rights  of  the  minors  are  secured  on  the  one  or  the  other,  the  moment 
that  the  title  is  a  good  one  and  the  security  is  sufficient  ? 

The  law  distinctly  says,  that  the  mortgage  can  be  given  on  hnmavable 
property.  It,  of  course,  authorizes  the  giving  of  it  by  tutors  on  their 
property,  but  that  inclusion  is  not  an  exclusion  or  proscription  of 
property  belonging  to  another,  and  encumbered  in  the  same  manner, 
and  to  the  same  extent  as  though  it  belonged  to  the  tutor. 

It  is  true  that  the  law  declares  that  after  execution  of  the  mortgage 
by  the  tutor,  all  his  remaining  property  shall  be  completely  discharged 
from  the  legal  mortgage,  but  that  word  does  not  necessarily  imply  that 
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tbe  property  ^ven  in  special  mortgage,  as  a  condition  sine  qua  won,  be 
part  of  tbe  tutor's  real  estate,  and  exclude  other  property  not  owned 
by  him.  If  it  could  be  thus  interpreted,  then,  in  terms,  it  would  only 
apply  to  property  in  existence  at  the  date  of  the  special  mortgage  ;  and 
yet, such  is  not  the  case,  for  immediately  following  the  words,  "re- 
maining property  of  the  father  or  mother,"  are  to  be  found  the  words, 
"  acquired  or  to  be  acquired.'*^  Tliis  demonstrates  that  the  word  "  re- 
iiuiining'^^  is  not  to  be  interpreted  so  as  to  have  a  fixed,  absolute 
meaning,  which  can  be  understood  only  as  excluding  a  si>ecial  mort- 
gage on  immovable  property,  other  thaii  that  owned  by  the  tutor. 

The  object  of  the  law,  while  it  afforded  a  facility  to  the  tutor,  was 
to  effectually  shield  the  minor  from  all  danger  and  loss,  as  far  as 
human  forethought  could  permit.  It  was,  therefore,  indifferent,  in  the 
eye  of  tlie  law,  whether  the  special  mortgage  was  given  on  this  or  that 
immovable  property,  the  moment  that  the  real  estate  was  sufficient  to 
secure  the  rights  of  the  minors,  with  the  specified  margin  of  twenty-five 
per  cent,  over  and  above  the  liquidated  rights. 

If  the  law  did  not  say  that  such  mortgage  could  be  given  on  another 
person's  property,  it  is  only  because  it  never  was  imagined  that  third 
persons  would  volunteer  to  affect  their  property  in  such  manner.  The 
fact  of  such  willingness  in  this  case  proves  that  the  law  giver  supposed 
the  existence  in  human  nature  of  less  benevolence  than  is  sometimes 
exhibited.  The  permission  to  the  tutor  to  give  a  special  mortgage  on 
Ms  property  is  a  superfluity. 

It  is  impossible  to  conceive  why  the  law  should  have,  a  prioriy 
interposed  such  a  limitation. 

Suppose  the  tutor,  after  giving  a  special  mortgage,  was  to  sell  the 
property,  would  the  rights  of  the  minors  against  it  be  impaired  f  Sap- 
X>ose,  after  the  giving  of  the  special  mortgage  by  the  tutor,  on  the 
property  of  another  person,  the  property  was  sold  by  the  latter,  would 
the  rights  of  the  minors  against  it  be  affected?  Suppose  the  tutor  was 
to  acquire  the  property  of  such  person  after  such  mortgage  had  been 
given  on  it,  would  the  rights  of  the  minors  be  lessened  f  Would  they 
not,  in  each  and  every  case,  remain  identically  secured  f 

Suppose,  at  the  end  of  the  tutorship,  the  minors  had  claims  against 
their  tutor,  could  they  not  exercise  against  the  property  of  such  tiiird 
person,  and  to  the  same  extent  the  rights  which  they  could  have  ex- 
ercised against  the  property  of  their  tutor,  if  such  had  been  mortgagetl 
in  their  favor  f  Why  then  deny  to  the  tutor  a  right,  a  privilefre, 
■which  ties  up  his  property,  puts  it  practically  out  of  commerce  T  Why 
give  to  the  law  a  judicial  interpretation  which  nullifies  its  spirit  and 
does  considerable  harm  t 
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The  proposition  is  unwholesome,  that  the  property  mortgaged  in 
this  ca8e,  is  encumbered  witli  a  vendor's  privilege,  and  in  case  of  the 
deatli  of  the  mortgagor,  his  widow  and  minor  children  might  be  en- 
titled to  a  homestead  of  $1,000,  and  that  the  property  might  further 
be  subjected  to  funeral  charges,  expenses  of  administration,  and  ulti- 
mately, that  the  mortgage  may  prove  of  no  benefit  to  the  minors. 

The  objection  can  as  forcibly  be  made  in  the  case  of  a  father,  tutor 
by  nature,  who  gives  the  special  mortgage,  sells  his  remaining  prop- 
erty, mariies  again,  has  children,  and  dies,  leaving  them  in  a  state  of 
minority,  and  their  mother  in  necessitous  circumstances. 

The  argument  is  clearly  one  ab  inconveniently  which  cannot  deprive 
the  tutor  of  the  benefit  of  a  law  which  was  enacteil  both  for  his 
advantage  and  that  of  his  minor  children. 

In  such  cases  the  grave  responsibility  rests  upon  the  membera  of  the 
family  meeting,  the  under  tutor,  the  appraisers,  and  the  Judge  who 
accepts  the  tendered  special  conventional  moitgage,  and  orders  the 
release  or  discharge  of  the  general  legal  mortgage  from  what  real 
estate  the  tutor  may  then  or  thereafter  own.  Their  duty  is  to  see  that 
the  title  to  the  property  offered  is  good  and  valid ;  that  the  property 
is  of  sufficient  and  ample  value,  to  secure  effectually,  with  the  super- 
added margin,  the  liquidated  rights  of  the  minor,  and  that  the  act  be 
duly  recorded.  It  is  further  the  duty  of  the  tutor  and  under  tutor  to 
see  that  the  buildings  are  insured.  When  those  duties  have  been 
faithfully  discharged,  the  minors  are  secured  and  third  parties  are  fully 
protected. 

It  is  a  principle  which,  to  be  recognized,  did  not  require  to  be  incor- 
porated in  the  Code,  that  the  owner  of  real  estate  can  mortgage  it  to 
secure  the  obligations  of  a  third  person. 

Article  JS05,  R.  C.  C,  provides,  indeed,  that :  '^  It  is  not  necessary 
that  a  mortgage  should  be  given  by  the  person  contracting  the 
principal  obligation ;  it  may  be  given  for  the  contract  of  a  third 
person." 

To  deny  the  privilege  asked  in  this  case  is  to  expunge  a  valuable 
right  which  tutors  have,  and  to  write  out  this  Article  from  the  Court. 
It  is  destroying  legislation  and  substituting  jurisprudence  to  it. 

The  mortgage  consented  and  accepted  in  this  case  subjects  the 
property  in  the  same  manner  and  to  the  same  extent  that  it  could  have 
been  done  had  it  been  given  by  the  tutor  on  an  immovable  of  his  own, 
and  it  protects  as  effectually  third  persons.  14  L.  469 ;  16  L.  120 ;  17 
L.  194  J  2  An.  658  ;  15  L.  221  j  also,  2  R.  415  j  10  L.  239 ;  9  L.  192;  15 
An.  417  ;  19  L.  181 )  1  An.  62. 

Nothing  was  said  or  intended  to  be  in  33  An.  52,  that  militates  with 
the  doctrine  contended  for  in  the  present  instance.    On  the  contrary, 
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tbe  ruling  Id  that  case  harmonizes  with  the  view  I  take  in  the  actual 
one.  It  was  then  decided,  after  mature  deliberation,  that  tlie  general 
mortgage  in  favor  of  the  minor  could  be  replaced  only  by  a  special 
mortgage,  given  according  to  law.  To  rule  otherwise  would  be  t4>  do 
violence  to  the  well  settled  principle,  that  the  law  permits  all  that 
which  it  does  not  forbid. 

From  the  fact  that  it  authorizes  a  natural  tutor  tx>  release  the  general 
legal  mortgage  covering  all  his  real  estate,  by  giving  a  mortgage  on 
immovable  property,  it  justifies  the  giving  of  such  mortgage,  either  on 
immovable  property  owned  by  him,  or  owned  by  a  third  person 
consenting  to  burden  it  to  secure  his  obligations. 

The  adjudicatee  of  the  property  in  this  case  is  oflpere^  such  a  title  as 
he  is  bound  to  accept,  and  should  be  held  to  comply  w^ith  the  terms  of 
sale. 


No.  8565. 

James  Powers  vs.  Sarah  E.  Rea,  Individually  and  as  Natural 

Tutrix. 

The  defendant  in  this  case  executed  a  note  and  mortgage,  indi- 
vidually and  as  tutrix  of  her  two  minor  children,  with  the  authorization 
of  a  family  meeting,  to  secure  a  debt  due  by  a  man  with  whom  she  was 
living  in  concubinage,  and  who  supported  her  and  her  family,  and  now 
she  resists  payment  on  the  ground  of  want  of  consideration,  misrepre- 
sentation and  fraud.  Held,  that  the  plea  of  want  of  consideration,  as 
regards  the  minors,  must  prevail,  but  it  fails  as  to  the  defendant,  an 
unmarried  woman,  who  had  full  power  to  bind  herself,  as  she  did,  and 
who  failed  to  prove  that  fraud  or  misrepresentation  had  been  practiced 
on  her  by  plaintiff,  the  creditor  and  mortgagee. 

APPEAL  from  the  Civil  District   Court  for  the  Parish  of  Orleans. 
l^ot,  J. 


Walter  O.  Flower,  for  Plaintiff  and  Appellant. 
J.  0.  Nixon,  Jr.,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by  Pocn£,  J. 
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No.  8501. 
Thomas  W.  Bothick  vs.  Samuel  P.  Greves  et  als. 

An  extra  Jadicial  sarrender  of  his  property  made  by  a  debtor  to,  and  accepted  on  his  condi- 
tions by,  a  portion  of  his  creditors,  does  not  transfer  the  ownership  of  his  property  to 
such  creditors,  nor  does  it  divf>8t  his  other  creditors  of  the  right  to  participate  pro  rata  in 
the  proeeds  of  the  sale  of  each  property,  made  by  judicial  process  at  the  instance  of  the 
creditors  who  had  formally  accepted  the  sarrender  and  conditions  of  the  debtor. 

The  title  of  any  creditor  to  a  Judgment  against  the  debtor,  and  whe  claims  his  share  of  the 
assets,  cannot  be  inquired  into  collaterally,  withoat  making  the  alleged  owner  a  party  to 
the  suit. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  Parish  of 
East  Baton  Roage.    Sherburne,  J. 


Herron  &  Becde  and  O.  W.  Buckner,  for  Plaintiff  and  Appellee  : 

■ 

The  Code  of  Practice,  Arts.  306,  400,  401,  authorize  proceedings  such  as  these,  whera  plaintiff 

claims  to  be  entitled  to  a  privilege  on  the  proceeds  of  sale,  up  to  his  pro  rata  share  thereof. 
The  purchaser  of  a  judgment  takes  with  the  judgment  all  its  accessories  and  securities.    Hen- 

nen's  Digest,  Sale  III,  b.  S,  B. ;  Lonqne,  same  reference,  Execution,  V,  d.  13,  Louqne, 

p.  640. 
Prescription  of  one,  two  and  three  years  not  applicable  to  claim  against  agent. 
No  prescription  runs  in  favor  of  agent  as  to  things  that  he  holds  for  another.    R.  G.  C.  5510. 

Where  the  claim  is  for  the  debt  of  a  sum  of  money,  ten  years  prescrilxis. 
The  Board  of  Liquidators  can  stand  in  Judgment  in  this  suit,  as  they  were  clothed  with  power 

to  sue  and  be  sued,  and  have  exercised  that  authority  continuously  erer  since  their 

appointment.  • 

The  creditors  under  the  transfer  of  property  made  by  agent,  stand  alike  as  to  whether  they 

were  creditors  of  the  new  or  old  firm  or  individual  creditors.    The  evidence  in  this  case 

shows  that  nearly  all  of  the  property  belongs  either  to  the  old  firm  or  its  individual  nMsm* 

bors.    Insolvency  has  nothiitg  to  do  with  their  case. 

SamH  P.  Greves  and  C.  D,  Favrot,  for  Defendants  and  Appellants : 

There  is  no  law  nor  precedent  for  the  form  of  action  adopted  by  the  plaintiff  in  this  case. 

The  Code  of  Practice  clearly  announces  that  this  form  of  action  can  be  resorted  to  only  in 

two  cases :  where  the  opponent  claims  the  ownership  of  the  property  seized,  and  where  he 

claims  a  snpeiior  privilege  on  the  proceeds  of  the  sale.    See  G.  P.  under  the  head  of  third 

opposition,  30  An.  146. 
J^  case  of  allegation  of  superior  privilege,  Art.  401,  C.   P.  requires  the  farther  allegation 

that  the  debtor  has  not  sufficient  of  other  property  to  satisfy  the  demand  of  opponent.    See 

also  0.  P.  301. 
The  allegation  of  superior  privileges  ratifies  the  sale,  the  judgment  and  all  the  proceedings  prior 

to  judgment,  and  opponents  are  estopped  from  contesting  any  and  all  the  proceedings, 

and  of  the  acts  and  allegations  of  the  parties  to  the  suit  and  judgment. 
Tlie  Board  of  Liquidators  were  not  parties  to  suit  2,710,  and  could  not  stand  in  judgment  In 

this  suit ;    consequently  their  exception  should  have  been    sustained,  and   their  suit 

dismissed. 
The  creditoro  of  the  new  firm  have  a  superior  privilege  npon  its  assets  over  the  creditors  of 

the  old  firm. 
Insolvency  is  never  presumed.    It  must  be  alleged  and  proven,  otherwise  the  action  will  not 

lie,  the  plaintiffs  showing  no  intereat. 


The  opinion  of  the  Court  was  delivered  by 

PocH^^  J.    The  present  controversy  is  one  of  the  many  cases  which 
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have  arisen  from  tlie  failure  in  business  of  Hart   &  Hebert,  formerly 
bankers  in  Baton  Rouge,  and  turns  substantially  on  the  following  facts: 

At  the  time  of  their  failure,  in  October,  1875,  Hart  &  Hebert  made 
a  voluntary  surrender  of  their  property  to  their  creditors,  under 
certain  conditions,  which  were  accepted  by  all  their  creditors,  except 
twentv-two. 

The  accepting  creditors  appointed  a  committee  of  seven,  with  full 
power  to  accept  said  surrender,  and  to  dispose  of  the  projierty  for  the 
benefit  of  creditors. 

Subsequently,  these  creditors  who  had  fonnally  accepted  the  debtors' 
surrender  and  their  conditions,  instituted  among  themselves  an  action 
in  ]mrtition  for  the  sale  of  the  property  of  Hart  &  Hebert,  with  a 
view  to  a  distribution  of  the  proceeds  among  themselves,  and  a  judg- 
ment was  rendered  ordering  the  sale  and  the  distribution  prayed  for, 
to  be  made  under  the  supervision  and  control  of  the  committee  which 
is  styled  the  "  Board  of  Liquidators  of  Hart  &  Hebert." 

Plaintiff  in  this  case,  who  owns  a  judgment  obtained  against  Hart  & 
Herbert  by  Pike,  Brother  &  Co.,  based  on  a  note  secured  by  mortgage 
on  certain  property  of  Hart  &  Hebert,  granted  before  their  failure, 
and  who  is  a  credit-or  for  a  residue  on  said  note,  after  foreclosure  on  the 
(Property  mortgaged,  has  filed  a  third  opposition  in  the  partition  of  the 
accepting  creditors  inter  sesCj  for  the  purpose  of  being  paid  his  j>ro  rata 
in  the  proposed  distribution  of  the  proceeds  of  the  property  of  Hart 
&  Hubert,  and  he  has  prayed  for  citation  on  the  Board  of  Liquidators 
through  their  j)resident.  The  latter  excepted,  on  the  ground  of  hia  want 
of  authority  to  stand  in  judgment  for  his  former  constituents,  the  ac- 
cepting  creditors,  who  had  resumed  fqr  themselves  the  administration 
of  Hart  &  Hubert's  property,  and  were  the  only  parties  in  the  suit  for 
partition. 

The  defects  pointed  out  by  this  exception  and  by  all  the  objections 
urged  to  the  form  of  plaintiff's  present  proceedings,  have  been  cured 
by  the  intervention  of  H.  Badley  and  all  the  other  creditors  who  were 
parties  to  the  partition  suit,  and  who  have  thus  formally  joined  issue 
with  plaintiff  on  the  relief  which  he  seeks  through  this  proceeding. 

These  intervenors,  joined  by  the  Board  of  Liquidators  in  the  answer 
of  the  president,  resist  i)laintiff's  demand  on  several  grounds,  which 
we  shall  consider  seriatim. 

Many  of  their  grounds  resolve  themselves  into  an  argument  that 
plaintiff,  as  subrogee  of  Pike,  Brother  &  Co.,  has  no  light  to  participate 
in  the  proceeds  of  the  property  surrendered  by  Hart  &  Hebert,  by 
reason  of  the  refusal  of  Pike,  Brother  &  Co.  to  accept  said  surrender, 
which  was  therefore  made  for  the  exclusive  benefit  of  thorse  creditor* 
who  accepted  under  the  conditions  prescribed  by  the  debtor,  and  on 
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tlie  additional  j^rouiul  tlmt  their  claim  is  pi-eRcribed.  We  do  not  construe 
the  transfer  of  Hart  &  Hebert  as  importing  such  an  exclusion,  and  we 
liold  tliat  such  an  intention  on  tlieir  part,  even  if  manifested  in  the  act 
of  transfer,  could  not  be  sustained  in  law.  No  debtor  in  failing  cir- 
cumstances could,  by  means  of  a  voluntary  surrender  of  his  property 
to  certain  creditors,  on  condition  of  a  discharge  from  their  claim,  defeat 
the  legal  recourse  of  his  other  creditors  on  his  property  thus  surren- 
dered, w'hicli  yet  rentains  the  common  pledge  of  his  creditors. 

This  transfer  of  Hart  &  Hebert,  has  twice  received  judicial  inter- 
pretation in  this  Court,  where  it  has  been  deflued  to  lie  but  a  security 
for  the  payment  of  debts,  coupled  with  the  power  to  sell  the  property, 
for  the  purpose  of  secniring  the  creditors.    3(>  An.  8f)8 ;  33  An.  474. 

The  plea  of  prescription  cannot  prevail  against  the  creditor  owning 
a  judgment  rendered  in  1877,  less  than  ten  years  preceding  this  suit* 
Interveners'  denial  of  the  ownership  of  plaintiff  of  the  Pike  judgment,, 
on  the  ground  that  it  had  been  transferred  to  A.  l^aldwin  by  the  origi- 
nal owner,  is  met  by  the  fact  that  Baldwin  does  not  complain  and  is  not 
H  party  to  this  suit;  hence,  he  cannot  be  bound  by  the  judgment  herein, 
and  his  rights,  if  any  he  has,  w  ill  be  considered  whenever  he  urges 
thorn  and,  therefoix*,  these  intervenors  cannot  be  heard  to  champion 
them. 

.  The  same  answer  applies  to  the  objection  that  the  i-ights  of  G.  A. 
Pike,  as  a  member  of  Pike,  Brother  &  Co.,  to  the  judgment  liave  never 
been  acquired  by  plaintiff,  whose  title  is  not  opposed  by  G.  A.  Pike. 

To  the  objection,  that  since  the  date  of  the  mortgage  of  Hart  &. 
Hebert  to  Pike,  Brother  &  Co.,  the  former  firm  had  been  changed  by 
the  admission  of  a  new  member,  Huguet,  we  answer  that  the  property 
surrendered  was  owned  almost  exclusively  by  the  first  firm,  and  urge 
the  fact  that  such  a  defense  should  have  been  made  and  could  have 
been  heard  only  in  the  suit  of  Pike,  Brother  &  Co.  vs.  Hart  &  Hebert. 

We  have  carefully  considered  and  maturely  weighed  the  numerous 
objections  urged  against  the  right  of  this  creditor  to  claim  his  jpro  rata 
share  in  the  distribution  of  the  assets  of  his  insolvent  debtors,  which 
■was  recognized  by  the  judgment  in  the  lower  court,  and  we  find  none 
sufficient  to  justify  a  reversal  of  that  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  affirmed  at  appellants'  costs. 


On  Application  for  Re ii earing. 

Poch6,  J.     In  our  decree  affirming  the  judgment  of  the  Court  a  qudj 

we  recognized  the  right  of  plaintiff' to  participate  with  Hart  &  Hebert's 

other  creditors  in  the  distribution  of  their  assets,  and  by  an  oversight, 

we  omitted  to  correct  errors  of  calculation  made  by  the  District  Judge, 
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in  fixing  the  share  of  such  assets  accruing  to  plain  tiff,  and  partially 
admitted  by  the  latt«r^s  counsel,  to  which  our  attention  has  been  called 
by  defendants^  counsel  in  an  application  for  rehearing. 

The  practical  effect  .of  our  judgment  is  intended  to  place  plaintiff, 
Bothick,  on  the  same  footing  with  all  the  creditora  of  Hart  &  Hebert, 
in  the  proceeds  realized  or  to  be  realized  from  the  sale  of  the  property 
surrendered  by  them  for  the  benefit  of  their  credit-ors. 

Justice,  therefore,  requires  an  amendment  of  our  decree,  and  as  com- 
plicated calculations  are  necessary  for  the  purpose  of  determining  the 
precise  amount  to  which  plaintiff  is  entitled  as  his  share  in  s^iid  fund, 
we  conclude  that  this  branch  of  the  case  should  be  referred  to  the 
District  Court,  and  our  former  decree  is  therefore  set  aside. 

And  it  is  now  ordered  that  so  much  of  the  judgment  appealed  from 
as  adjudicates  the  special  amounts  to  be  received  by  plaintiff  from  the 
defendants  be  annulled,  avoided  and  reversed;  and  it  is  further  ordered 
that  in  so  far  as  said  judgment  recognizes  and  enforces  the  right  of 
plaintiff  to  participate  pro  rata  with  other  creditors  of  Hart  &  Hebert, 
in  the  proceeds  of  the  sale  of  the  property  of  said  Hart  &  Hebert,  a« 
well  of  the  funds  already  distributed  as  those  to  bo  distributed  by 
defendants  among  creditors,  it  be  afiirmed ;  and  it  is  ordered  that  the 
case  be  remanded  to  the  lower  court  for  the  purpose  of  making  such 
distribution  in  accordance  with  the  views  expressed  in  this  opinion. 
Costs  of  appeal  to  be  paid  by  plaintiff. 

Rehearing  refused. 

Levy,  J.,  absent. 


34    010 

48  1339 

49  1343 


No.  8507. 
H.  &  C.  Newman  vs.  Joseph  Kraim. 

The  threats  made  by  dcfenflant  in  the  premises,  that  he  would  dispose  of  his  property  to 
protect  himself,  if  he  were  sued  by  plaintiffs,  were  a  sufficient  reason  for  the  attachment 
taken  by  the  latter. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  Parish  of  \Ye8t 
Feliciana.     Yoiet,  J. 


Spencer  &  White  and  TT.  W.  Leake,  for  Plaintiffs  and  Appellants : 

Where  one  has  made  representations  which  justify  an  attachment,  and  a  creditor  has 
acted  on  them,  the  representations^  for  the  purpose  of  dissolving  the  attachment^  are  to 
be  taken  as  true.  Bigelow  on  Estoppel,  p.  473 ;  Livermore  vs.  Rhodes,  27  How.  Prac.  K. 
506;  Drake  on  Attachment,  p.  53,  See.  75;  Cocke  vs.  Kuykendall,  41  Miss.  65;  Morion 
vs.  Kunea,  54  Miss.  306 ;  Beach  vs.  Brannon,  57  IkUss.  490 ;  Central  Law  Journal  for  Dec. 
17, 1880,  p.  481. 
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Wickliffe  d'  Fisher  and  E»  K.  Jlowellj  for  Defendaut  and  Appellee : 

Proof  of  Hub<M$quent  factn  ia  not  admimiible  to  sastaiii  an  attachmeut,  wbich  mnac  stand  or  fall 
acconliug  to  the  state  of  facta  exii^tln^  at  the  time  when  It  iasues,  and  cannot  be  cared  by 
any  iiuluk*quent  event.    10  An  3S4 ;  14  An  4a(6 ;  3S  An  348. 

To  maintain  an  attachment,  the  evidence  must  make  it  clear  that  the  defendant  was  about  to 
dispose  of  or  encnmber  his  property  with  an  intent  todt'fraud  his  creditors.  The  intent  to 
defraad  is  the  essential  inf;re«lient ;  bat  it  must  l>e  evidenced  by  or  coupled  with  some  act 
or  fact.    24  An.  d69 ;  S5  An.  500 ;  26  An.  258 ;  28  An.  819;  30  An.  394. 

Mere  words  will  not  sustain  an  attachment.  There  mast  be  some  act  or  fact  shown.  32 
An.  348. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  defendant,  after  several  years'  business  with  the 
plaintiffs  us  his  commission  mercliants,  quit  them  in  1880,  owing  them 
a  considerable  balance.  After  repeated  efforts  to  get  a  settlement, 
plaintiffs  sent  their  agent,  Worms,  to  see  him.  He  refused  to  make 
any  settlement  of  any  kind,  even  to  give  his  unsecured  notes. 

Worms  says :  **  I  then  told  him  if  he  did  not  do  something  to  satisfy 
the  firm,  they  would  bring  suit  immediately.  He  then  told  me  as  fol- 
lows :  *I  give  you  fair  warning  that  I  have  my^  matters  fixed -r-cut and 
dried — by  which  I  can  cover  myself  at  a  moment's  notice.  I  hope  you  will 
not  put  mo  to  this  necessity,  but  if  you  bring  suit  I  will  be  bound  to 
protect  myself.  I  have  a  family,  and  I  am  not  going  to  be  turned  out 
of  doors  by  any  one.  I  have  always  tried  to  do  business  in  an  honor- 
able way^  but  if  I  am  forced  to  do  it,  I  am  going  to  look  out  for 
mj'self.'  He  told  me  that  he  would  be  down  in  the  city  during 
the  following  week  to  see  what  could  be  done.  I  told  him  I  would 
submit  what  had  been  said  to  my  firm.  He  said  he  had  consulted  his 
attorneys  and  was  well  posted.  He  said  he  had  other  creditors,  and 
the  moment  snit  was  brought,  he  would  notify  them  all.  He  said  he 
owed  Hyman  &  Lichtenstein  for  advances  this  year.  He  owed  other 
accounts  for  goods  bought,  which  he  had  to  pay  in  order  to  keep  up 
his  credit.  Aft^^r  pacing  these  parties,  if  I  have  any  means  at  my  com- 
mand, I  will  pay  you  all  I  can.  I  communicated  with  my  firm  after 
this,  and  consulted  counsel.    The  result  was  this  suit." 

Upon  the  report  by  Worms  to  plaintiffs  of  these  statements  of  their 
«lebtor,  they  brought  suit  against  him  and  attached  his  property,  upon 
the  allegation  that  '^Kraim  is  about  to  mortgage,  assign  or  dispose  of 
his  property,  rights  and  credits,  or  some  part  thereof,  with  intent  to 
defraud  his  creditors,  or  give  an  unfair  preference  to  some  of  them." 

Taking  the  testimony  of  Worms  as  true,  we  think  the  statements, 
be3'oud  doubt,  afforded  sufficient  and  incontrovertible  ground  for  the 
attachment,  under  Art.  243,  C.  P. 

What  a  man  Jms  done  is  a  matter  of  fact ;  what  he  is  about  to  do  is  a 
question  of  intention. 
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We  can  only  ascertain  tlie  intention  of  another  mind  by  inference  or 
deduction  from  act^  or  words,  and  words  declaratory  of  intention  arc, 
in  the  nature  of  things,  the  best  evidence  of  the  existence  of  sueli 
intention. 

Attachment  is  unavailing  against  accomplislied  dispositions  of  prop- 
erty, even  fraudulent,  unless  tliey  are  mere  simuUitions.  The  object 
of  this  provision  of  the  attachment  law  is  to  prevent  the  accomplish- 
ment of  fraudulent  intentions. 

It  is  useless  to  criticise  these  statements  of  Kraim,  as  reported  by 
Worms.  Language,  more  distinctly  declaratory  of  the  very  intention 
which  the  law  presciibes  as  the  foundation  for  iittachment,  could  not 
be  devised. 

W^e  read  with  astonishment  the  8t4itement  in  defendant's  brief  that 
this  Court  had  decided,  in  22  An.  531,  that,  though  a  defendant  *Miad 
said  and  boasted  that  he  would  fix  his  things  so  they  (the  plaintiffs) 
could  never  recover  anything,"  yet  this  would  furnish  no  ground  for 
attachment.  A  reference  to  the  case  shows  that  there  was  no  such  dir- 
tuni.  The  Court,  indeed,  quotes  the  above  statement  as  having  been  made 
in  plaintiffs'  affidavit,  but  does  not  say  that  it  was  proven.  On  the 
contrary,  the  attachment  was  dissolved  because  the  evidence  satisfied 
the  Court  that  '*  there  w^as  no  disposition,  or  intended  disposition,  on 
the  part  of  defendant,  with  the  view  of  defrauding  his  creditors." 

Hut  it  is  said  the  intention  declared  by  Kraim  was  only  a  conditional 
one — conditional  on  plaintiffs  bringing  suit.  True,  but  this  condition 
being  dependent  on  the  will  of  plaintiffs,  in  the  exercise  of  an  unques- 
tioned right,  that  condition  being  accomplished  by  the  determination 
to  sue,  the  declared  intention  became  thereby  actual  and  positive. 

The  evidence  satisfies  us  that  the  stiitement  of  Worms  is  substan- 
tially true.  It  is  contradicted  by  nobody  but  Kraim,  whose  direct 
interest  renders  his  credibility  inferior  to  that  of  Worms,  and  whase 
own  statement  is  a  very  lame  and  unsatisfactory  explanation  of  his 
conversation  with  Worms. 

Indeed,  Kraim's  own  statement  of  what  he  said  to  Worms,  involves 
a  distinct  threat  that,  if  sued,  he  would  cause  his  property  to  be  takeu« 
or  covered  up,  in  satisfaction  of  a  pretended  claim  or  judgment  of  his 
wife  against  him,  which  the  evidence  shows  had  no  existence. 

Moreover,  on  one  point,  in  which  they  conflict,  to-w*it :  the  refusal 
of  Kraim  to  give  his  notes,  Worms  is  corroborated  by  another  witness : 
and,  indeed,  his  whole  version  is  in  harmony  with  prior  statements  of 
Kraim  to  Newman. 

The  representations  of  Kraim  justified  the  attachment ;  and,  while 
he  was  at  liberty  to  dispute  the  fact  that  he  made  them,  yet,  that  fiict 
having  been  established;  he  was  clearly  estopped  from  denying  the 


NEW  ORLEANS,  MAY,  1882. 


913 


Walton  et  aL  vs.  Booth. 


trnth  of  his  own  representatioQa,  the  most  couimon  example  of  estoppel 
en  pais  being  '*that  by  which  a  party  is  estopped  to  deny  the  truth  of 
representations  made  to,  and  acted  upon,  by  another/^  Bigelow,  Est. 
p.  473. 

In  tlie  language  of  tlie  Supreme  Court  of  Mississippi,  in  an  attach- 
ment case :  **  The  affidavit  was  founded  on  facts  fully  justifying  it, 
derived  from  the  defendant  himself.  It  does  not  lie  in  his  mouth  to 
say  that  his  statements,  made  to  the  plaintiff  and  upon  the  truth  of 
which  plaintiff  relied  and  had  a  right  to  rely,  were  all  false,  and,  there- 
fore, plaintiff's  attachment  was  wrongfully  sued  out."  Cocke  vs.  Kuy- 
kcndall,  41  Miss.  65;  Morgan  vs.  Nunes,  54  Miss.  308;  Drake  on 
Attachment,  See.  75. 

It  follows  that  the  dissolution  of  the  attachment  and  the  allowance 
of  damages  for  its  wrongful  issuance,  were  erroneous. 

We  think  the  claim  of  plaintiffs,  in  addition  to  the  deduction  made  in 
the  judgment,  should  be  further  reduced  by  reduction  of  the  interest 
charged  from  8  per  cent,  to  the  legal  rate,  and  by  rejecting  the  commis- 
sion ,charged  for  advances.  According  to  the  calculations  made  in 
defendant's  brief,  which  seem  to  be  correct,  these  excessive  charges 
amount  to  $665.98. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  reversed,  in  so  far  as  it  decrees  the  dissolution  of  the 
attachment  at  the  cost  of  plaintiffs,  and  in  so  far  as  it  condemns  plain- 
tiffs to  pay  damages,  and  that  the  said  judgment,  in  so  far  as  it  is  in 
favor  of  plaintiffs  and  against  tlie  defendant,  be  amended  by  reducing 
the  same  by  the  amount  of  six  hundred  and  sixty-five  98-100  dollars, 
and  further  amended  by  allowing  plaintiffs  a  privilege  on  the  property 
attached,  and  that,  as  so  amended,  the  said  judgment  of  plaintiffs  against 
the  defendant  be  affirmed,  the  costs  in  both  Courts  to  be  paid  by 
defendant  and  appellant. 

Keheariug  refused. 


No.  8515. 
Thos.  J.  Walton  et  al.  vs.  Andrew  B.  Booth. 

Tbe  right  of  action  for  damages,  under  Article  8315,  G.  C,  does  not  snrvire  in  fayor  of  the 

husVand  of  the  deceaaed. 
A  dmggist  is  held  liable  in  damages,  in  the  premises,  for  having  sold  Sulphate  of  Zino  instead 

of  Epsom  Salts. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  Parish  of  East 
Baton  Kouge.    Sherburne j  J. 
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Walt  on  et  al.  vs.  Booth. 

Tho8,  J.  Walton  and  TT.  S.  Benedict,  for  Plaintiffs  and  Appellants. 
Burgess  dc  Bnrgess  and  Uerron  dt  Beale,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  plaintiffs  sue  to  recover  ten  thousand  dollars 
from  the  defendant,  who  is  an  apothecary  and  dealer  in  drugs  and  medi- 
cines. Their  averments  are,  that  their  daughter  Eleanor  was,  in 
September,  1878,  the  minor  wife  of  G.  W.  Norton,  and  then  in  a  state 
of  advanced  pregnancy  j  that,  owing  to  her  condition,  she  needed  and 
sent  for  a  dose  of  epsom  salts  at  defendant's  store,  where  drugs  and 
medicines  are  sold ',  that,  through  negligence,  carelessness,  and  want 
of  skill,  he  sold  and  delivered,  being  paid  therefor,  instead  of  said 
salts,  a  dose  of  sulphate  of  zinc,  a  deadly  poison  ;  that  this  medicine  was 
administered,  and  caused /r«^,  the  death  and  bringing  forth  of  the  child 
their  daughter  was  pregnant  witli,  and  second,  the  death  of  the  mother 
herself,  after  endurance  of  lasting,  terrible,  and  excruciating  pain. 

The  plaintiffs  claim  to  recover,  in  the  right  of  their  daughter,  the 
damages  to  which  she  would  have  been  entitled  had  she  survived. 

The  defendant  offered  an  exception  of  no  cause  of  action,  which  was 
overruled,  and  he  next  pleaded  the  general  issue. 

The  case  was  tried  by  a  jury,  who  rendered  a  verdict  for  the  defend- 
ant.    From  the  judgment  thereon,  the  plaintiffs  appeal. 

The  exception  was  properly  overruled.  The  right  of  action  which 
plaintiffs'  daughter  would  have  been  entitled  to  exercise,  if  she  had 
not  died,  did  not  survive  in  favor  of  her  husband,  but  in  favor  of  her 
father  and  mother.  Such  a  right  accrued  only  in  favor  of  the  minor 
issue,  the  widow,  the  father  and  the  mother,  as  regulated  by  the  Code. 
Those  not  included  are  excluded.  Article  2315  of  the  R.  C.  C,  api>ears 
quite  clear  in  this  particular,  and  cannot  be  construed  so  as  to  confer 
the  right  upon  persons  not  expressly  mentioned  in  it.  In  the  absence 
of  the  amendment  made  to  the  original  Article  2294  of  the  Code  gf  1&25, 
no  riglit  of  action  would  exist  at  all. 

It  took  special  legislation  to  bestow  it  ujwn  certain  named  benefi- 
ciaries, and  that  legislation  cannot  be  liberally  interpret«d.  6  An.  49S] 
11  An.  5;  17  An.  245 ;  V.  Statutes  1855  ;  R.  S..185r),  p.  271 ;  42  Ga.  ;i31. 

On  the  Merits. 

It  may  well  be  that  plaintiffs'  daughter  did  not  miscarry  and  die 
from  the  effects  of  the  administered  sulphate  of  zinc  ;  that  tJiose  fatal 
results  were  occasioned  by  a  severe  attack  of  erysipelas,  as  was  testitled 
to  by  the  physicians  heard  in  the  case ;  but  it  is  no  less  true  that,  by 
reason  of  the  taking  of  the  dose  of  sulphate  of  zinc,  she  endured  lasting 
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and  great  paiu  and  suffering,  retelling  and  vomiting,  for  which  she 
would  have  been  entitled  to  damages  had  she  recovered. 

That  the  defendant  was  greatly  negligent  is  apparent. 

In  the  discharge  of  their  functions,  druggists  and  apothecaries,  per- 
sons dealing  in  drugs  and  medicines,  should  be  requii'ed  not  only  to 
be  skilful,  but  also  exceedingly  cautious  and  prudent,  in  view  of  the 
terrific  consequences  which  may  attend,  as  they  have  not  unfrequently 
in  the  past,  the  least  inattention  on  their  part.  Cooley  on  Torts,  pp. 
75,  76 ;  648-9. 

All  persons  who  deal  with  deadly  poisons  are  held  to  a  strict  account- 
ability for  their  use.  The  highest  degree  of  care  known  among  prac- 
tical men  must  be  used  to  prevent  injury  fx'om  the  use  of  such  poisons. 
A  druggist  is  undoubtedly  held  to  a  special  degree  of  responsibility, 
for  the  erroneous  use  of  poisons,  corresponding  with  his  superior  knowl- 
edge of  the  business.  6  N.  Y.  397 ;  13  Ben  Monr.  219 ;  Shearman  and 
Redfield  on  Negligence,  $  592. 

It  is  difficult  to  find  an  acknowledged  correct  standard  by  which 
damages,  in  cases  like  the  present  one,  can  be  measured.  Shearman 
and  Redfield  on  Negligence,  i&)6;  C.  P.  686. 

In  the  case  of  McCubbin  vs.  Hastings,  27  An.  713,  which  was  a  suit 
by  a  husband  and  father  of  a  minor  child,  against  a  druggist  for  sub- 
stituting spirits  of  camphor  for  camphor  water,  used  for  the  purpose 
of  an  enema,  the  Court  thought  itself  justified  to  allow  f  2,500. 

In  the  present  case,  the  sufferings  of  the  plaintiffs'  daughter,  unmis- 
takably occasioned  by  the  taking  of  the  sulphate  of  zinc,  although  not 
apparently  as  intense  as  those  in  the  McCubbin  case,  were  certainly 
considerable.    30  Ga.  241 ;  8  Gray,  45  ;  11  Foster,  119. 

From  the  evidence  before  us,  we  think  the  verdict  of  the  jury  mani- 
festly erroneous  in  not  allowing  the  plaintiffs  reasonable  damages, 
whicli,  we  think,  should  be  assessed  at  one  thousand  dollars. 

It  is,  therefore,  ordei-ed  and  decreed,  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  upon  it,  be  set  aside  and  reversed  and  pro- 
ceeding to  render  such  judgment  as  should  have  been  rendered,  it  is 
ordered,  adjudged  and  decreed,  that  plaintiffs  recover  from  the  defend- 
ant the  sum  of  one  thousand  dollars,  with  legal  interest  from  judicial 
demand  till  paid,  and  costs  in  both  Courts. 

Rehearing  refused. 


916  SUPREME  COURT  OF  LOUISIANA, 

Sacceuiion  of  Coaghlin. 

No.  8508. 
Succession  of  Matthew  Cocghlin. 

In  a  contest  between  the  creditors  of  an  insolvent  debtor,  in  the  settlement  of  his  sucoessioD, 
notes  and  mortgages  given  by  him  whibit  iQ  insolvent  circumstances,  do  not  make  ooncln- 
si ve  proof  of  their  own  reality  and  validity,  if  assailed. 

APPEAL  from  the  Twenty-third  Judicial  District  Court,  Parish  of 
Iberville.     Cole,  J. 


Alex,  Hubert,  for  Opponents  and  Appellants : 

If  the  notes  were  based  on  a  valid  consideration— which  is  not  admitted — ^then  the  mortgage 
to  secure  them  is  a  fraud,  because  Conghlin  was  hopelessly  insolvent  at  the  time  of  its 
execution  and  oonld  not  give  one  creditor  an  undue  preferance  over  the  others.   C  C 

No  direct  action  in  this  case  is  necessary,  bee^nse  the  representative  of  a  succession  in  hi4 
final  account  is  plaintiff,  being  the  mortgagee,  he  is  doubly  so.  He  sets  up  his  mortgage, 
which  is  opposed.    5  An.  400 ;  27  An.  547 ;  39  An.  590 ;  33  An.  803. 

Prescription  begins  to  run  from  the  date  of  the  Judgment  of  the  opposing  creditor.    C.  C.  1994. 

WaUes,  Grace  dk  Matthetcs,  for  the  Appellee  : 

Unless  the  mortgage  of  the  administrator  be  a  pure  simulation,  it  cannot  be  attacked  by 

opposition  to  his  final  account. 
If  the  mortgage  be  a  real  contract,  but  is  alleged  to  be  invalid  for  undue  preference  over 

other  creditors,  such  an  issue  must  be  made  by  direct  action,  and  the  action  on  such  Sssoe 

is  barred  by  the  prescription  of  one  year  from  the  date  of  the  mortgage.    31  An.  593. 

People^s  Bank  vs.  Amelie  Glrod,  Wife;  C.  C.  Art.  1987;  30  An.  745. 

The  Articles  3359,  3360,  Civil  Code,  refer  to  contracts  made  by  a  debtor  within  the  three 

« 

months  immediately  preeeding  his  actual  failure  and  surrender  of  property^  and  not  to 
contracts  made  by  the  deceased  whose  succession  is  found  insolvent  in  course  of  adminis- 
tration. 4  La.  247,  Bauduc  vs.  His  Creditors. 
There  is  nothing  in  the  record  to  show  that  the  mortgagee,  or  any  one  else,  knew  the  mort- 
gagor was  in  insolvent  ciroamstanoes  at  the  time  of  executing  the  mortgage.  The  wit- 
nesses say  it  was  not  known  he  was  embarrassed,  even. 


Tbe  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  issues  presented  in  this  controversy  relate ; 
first,  to  the  existence  and  rank  of  a  claim  for  $4,890,  placed  by  the 
aduiiuistrator  in  his  own  favor,  on  his  account ;  and  second,  to  the 
validity  of  a  claim  on  a  draft  of  the  deceased  for  $747. 

The  account  proposes  to  distribute  $5,187.71,  by  allowing  $2,4:n.04 
to  privileged  creditors;  by  applying  the  balance,  $2,756.67,  to  himself  a.H 
mortgage  creditor  for  $4,890,  leaving  a  lUficit  of  $10,036.53.  The  ordi- 
nary creditors,  whose  claims  aggregate  $8,903.20,  receiving  nothing. 
In  other  words  the  account  shows  as  realized  awsets  $5,187.71,  and 
classified  liabilities  amounting  to  $15,224.24,  leaving  a  deficit  of 
$10,036.53. 

Oppositions  were  made  by  creditors  to  many  items  placed  on  the 
account,  particularly  to  that  in  favor  of  the  administrator^  charging 


.      NEW  ORLEANS,  MAY,  1882.  D17 

Suceenaion  of  Conghlin. 

Drat,  want  of  consideratiou  aa  to  the  notes,  and  simulation  a/;ainst  the 
mortgage  given  to  secure  them  eventually  ;  and  second,  undue  prefer- 
ence by  the  deceased  in  favor  of  the  mortgage  creditor. 

The  administrator  excepted  to  the  last  opposition,  on  the  ground 
that  the  action  to  annul  the  mortgage  must  be  brought  directly,  and 
that  it  is  prescribed  by  one  and  three  years. 

The  District  Court  sustained  the  opposition,  so  as  to  rank  among  the 
ordinary  claims  many  it<eras  to  which  a  privilege  had  been  granted, 
but  recognized  the  mortgage  claim  to  the  extent  of  $2,658.33,  striking 
a  balance  of  $1,027.99,  for  distribution  among  the  ordinary  creditors, 
the  total  of  whose  claims  had  been  increased. 

From  the  judgment  thus  rendered,  the  opponents  have  appealed. 

The  notes  held  by  the  administrator  are  three  in  number.  One  dated 
Plaquemiue,  June  15th,  1872,  for  $2,500 ;  another  dated  Bayou  Goula^ 
November  17th,  1873,  and  a  last  one  dated  Plaquemine,  May  19th,  1874. 
They  were  all  past  due  on  the  24th  of  August,  1874,  when  Coughlin 
gave  a  mortgage  to  secure  them.  P^ive  days  afterwards,  Coughlin  died 
by  falling  into  the  river  in  Iberville  Parish. 

The  only  evidence  introduced  by  Beyris,  who  is  the  administrator, 
claiming  to  be  a  mortgage  creditor,  consists  of  the  notes,  the  act  of 
mortgage  and  his  own  testimony.  After  the  filing  of  the  opposition 
to  his  claim,  Beyris  admitted  that  the  note  of  $2,500  had  been  paid 
by  Coughlin,  and  so  declared  on  the  stand,  where  he  merely  testified, 
in  addition  to  the  date  and  signature  of  the  notes,  adding :  "  The 
small  note  was  for  staves  sold  to  him  (Coughlin)  in  1874,  and  the  other 
note  was  for  money  I  loaned  him  in  1873.^' 

It  is  established  by  the  evidence  adduced,  that  Coughlin,  who  was 
thoroughly  insolvent  and  under  the  pursuit  of  his  creditors,  wns 
anxious  to  cover  his  property  by  a  mortgage  to  secure,  not  his  wife, 
with  whom  lie  did  not  appear  to  be  on  very  friendly  terms,  but  his 
children,  for  wltom  he  evidently  felt  great  uneasiness.  But  it  is  not 
shown  that  there  existed  any  clandestine  understanding  between  him 
an€l  Beyris.  The  circumstances  of  the  insolvency  and  of  the  desire 
of  Coughlin  to  provide  for  his  children  are,  however,  calculated  to  cast 
strong  suspicion  on  tlie  claim  urgod  by  Bejris.  We  attach  no  imporr 
tauce  to  tlie  charges  made  against  the  notes,  as  written  on  the  same 
kind  of  paper,  with  the  same  ink,  though  purporting  to  have  been  exe* 
cuted  at  different  ])laces  and  at  different  dates.  But  it  does  appear 
very  strange  that  the  payment  of  those  matured  notes  was  secured  by 
mortgage  by  Coughlin,  without  his  obtaining,  as  a  consideration  for  the 
mortgage,  an  extension  or  stay  for  temponiry  relief. 
•  Insolvent  successions  are  regarded  by  law  in  many  instances  as 
insolvencies,  and  the  rules  applicable  to  the  settlement  of  the  latter  are 
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Bome times  enforced  as  to  the  former  we  tbiuk  properly,  particularly 
in  the  cases  of  a  concursus,    R.  C.  C.  1224-1226. 

In  the  Succession  of  Warren,  4  An.  451,  the  Court,  Slidell,  J.,  said : 

"  As  the  Succession  of  Warren  is  insolvent,  and  as  the  consideration 
of  the  notes  of  the  deceased  held  by  the  appellants,  and  the  genuine- 
ness and  bona  fides  of  their  claim  were  expressly  put  at  issue,  it  was 
necessary  for  the  appellants  to  produce  some  evidence  beyond  the  mere 
notes  themselves.  In  Sabatier  vs.  Creditors,  6  Mart.  N.  S.,  585,  it  was 
held,  that  in  a  contest  between  the  creditors  oT  an  insolvent,  the  notes 
or  obligations  do  not  make  in  themselves  conclusive  proof  of  debts 
apparently  due  to  them.  They  must  be  supported  by  such  additional 
evidence  as  will  satisfy  the  mind  of  tliB  Judge  of  the  fairness  and  just- 
ness of  the  claim.  We  are  not  aware  that  the  opinion  in  that  case  has 
been  questioned  and  no  argument  has  been  adduced  by  the  appellants 
against  its  correctness."  See  also,  16  An.  178 ;  3  M.  N.  S.  256 ;  2  R. 
219  J  15  An.  87. 

The  administrator  has  failed  to  substantiate  his  claim.  His  own 
testimony  is  of  the  weakest  character,  H.  D.  487,  508,  698,  and  is  un- 
satisfactory. 

This  view  of  the  case  renders  it  unnecessary  to  pass  upon  the  second 
cause  of  opposition,  relative  to  the  undue  preference  charged  to  have 
been  given  in  failing  circumstances. 

As  concerns  the  claim  on  the  draft,  we  will  only  remark  that  as  the 
opposition  did  not  oppose  payment  of  it,  on  the  ground  that  notice  of 
protest  had  not  been  given,  thb  District  Judge  did  not  err  in  allowing 
the  amount  of  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  l^e  judgment 
apppealed  from  be  amended  by  striking  therefrom  the  allowance  of 
twenty-sir  hundred  and  fifty-eight  dollars  and  thirty-three  cents 
($2,658.33)  to  Bertrand  Beyris,  as  a  creditor  with  mortgage,  and  by 
adding  said  sum  to  the  one  thousand  and  twenty-seven  dollars  and 
ninety-nine  cents  ($1,027.99)  forming  an  aggregat-e  of  thirty-six  hundred 
and  eighty-six  dollars  and  thirty-two  cents  ($3,686.32)  to  be  distributed 
among  the  ordinary  creditors  of  the  deceased  as  recognized  by  the 
account.  It  is  further  ordered,  that  what  rights  Beyris  may  have  and 
which  he  has  failed  to  establish,  be  reserved  to  him,  the  judgment 
herein  being  intended  merely  as  a  non-suit. 

It  is  further  ordered  and  decreed,  that  thus  amended,  said  judgment 
be  affirmed  at  the  costs  of  Bertrand  Beyris,  individually,  in  both  Courts. 

Hehearing  refused. 
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No.  8401. 

State  op  Louisiaka  vs.  Mylks  Diskin. 

Wben  a  JQTor,  after  bia  examination  on  his  voir  dire,  haa  been  accepted  by  the  priaoner  and 
sworn,  the  coart  may  yet  discharge  him  upon  diaooYorlng  from  the  statement  and  farther 
examination  of  said  Juror  that  he  is  opposed  to  capital  punishment. 

The  admissioa  as  evidence  to  be  considei^ed  by  the  jury,  of  the  statement  of  the  deceased 
made  in  presence  of  the  accused,  bat  not  as  a  dying  declaration,  whs  illegal  and  vitiated 
the  verdict. 

Here  silence  of  the  accused  when  the  deceased  said  in  his  presence  that  the  said  accused  had 
shot  him,  cannot  be  construed  as  an  acquiescence. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Lusenberg,  J. 
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J.  C.  E(jan,  Attorney  General,  for  the  State,  Appellee : 

Art.  8  of  the  Constitution  of  1879,  which  reads:  "In  all  eiiminal  prosecutions  the  accused 

shall  enjoy  the  right  to  be  infoimed  of  the  nature  and  cause  of  the  accusation,"  does  not 

confer  any  right  on  an  accused  not  heretofore  enjoyed.    It  simply  means  that  no  prosecu* 

tion  can  be  conducted  in  secret.    Criminal  Law  Magazine,  pp.  Itjl  and  182. 

The  Judge,  in  the  exercise  of  a  sound  discration  vested  in  him,  may  discharge  jurors  for 

various  reasons  after  thev  have  been  accepted  by  both  parties,  and  sworn.    13  Wend.  351; 

Parker's  Crim.  Rep.,  vol.  3,  p.  203;  Hale's  Pleas  of  the  Crown,  voL  2,  p  296 ;  Proffat  on 

Jury  Trials,  Sec.  104,  p.  249 ;  Sec.  178,  p  233 ;  40  Ala.  325. 

Evidence  of  the  tacit  admission  by  the  accused  of  the  charge  which  the  deceased  made  in 

his  presence  is  admissible ;  it  must  be  received  and  go  to  the  Jury  for  consideration,  like 

other  proper  evidence.    Waterman's  IT.  S.  Crim.  Digest,  Sees.  131  and  132. 

W,  L.  Evum,  for  Defendant  and  Appellant : 

Xo  Juror  oan  be  challenged  or  B<>t  aside,  either  by  the  State  or  the  prisoner,  after  he  has  been 
sworn,  unless  it  be  for  some  cause  which  happened  since  he  was  sworn.  3  An.  H59 ;  5  An. 
332,  429 :  7  An.  122;  13  An.  276;  14  An.  464 ;  11  An.  685 ;  21  An  546  ;  8  Yerg.  508 ;  Hawk. 
P.  C,  b.  2,  c.  43;  ProiTaton  Jury  Tralal,  Sec.  198;  2  Dev.  &  Batt.,  16^;  18  Ga.  194;  10 
Pick.  275 ;  4  Sueed,  340 ;  40  N.  H.  477;  48  Me.  436 ;  24  Cal.  230 ;  53  Ark  50 ;  3  Rawle,  496 ; 
32  An.  1164. 

The  defendant,  while  held  in  custody,  had  a  right  to  k^p  silence  as  to  the  ct  ime  with 
which  he  was  charged,  and  no  inf'rence  sgainst  him  was  warranted  by  bis  failure  to  deny 
the  truth  of  what  was  said  in  his  piesonce.  123  Mass.,  440;  12  Met.  235;  13  Allen,  570 1 
32  Ala.  :>64  :  Whart.  Cr.  £v.  Sec  680 

The  roixini  qtii  taee*  eotisentire  videtur,  \n  one  which,  in  questions  of  evidence,  ought  to  be 
applied  with  careful  discrimination  and  wiih  cautiim.  Such  evidence  is  dangerous  and 
worth  very  little,  and  the  Jury  should  have  been  su  instructed.  6  An.  378 ;  Greenl.  on  Ev., 
Sec.  199 ;  Taylor  on  £v,  1,  Sec.  740. 


The  Opinion  of  tlie  Court  was  delivered  by 

Fenner,  J.  The  defendant,  convicted  of  murder  without  capital 
pnniHhinent,  relies  for  reversal  of  the  judgment  on  two  grounds  : 

1.  Tliat  aifter  the  jurors  had  been  called  to  the  book,  and  had  been 
duly  examined  by  the  District  Attorney  on  their  roir  dire^  and  had  been 
then  tendered  to  the  jirisoner  and  had  been  accepted  by  him,  and  had 
been  thereuiM)n  severally  duly  sworn,  one  of  said  jurors  notified  the 
court,  tlirough  the  deputy  sheriff,  that  he  had  conscientious  scruples 
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against  capital  ])ui]i8hinent,  upon  wbicli  point  he  bad  not  been  ques- 
tioned on  liis  voir  dire»  Thereupon,  the  Judge,  over  the  objection  of 
the  prisoner,  propounded  to  each  of  said  sworn  jurors  the  usual  ques- 
tion on  that  subject,  and  two  of  tliem  answering  tliat  the^*  had  such  scru- 
ples, he  (the  Judge)  challenged  them  for  cause,  and  discharged  tbeni 
as  incompetent  to  serve  in  such  a  cause,  to  wliich  ruling  and  action  of 
the  court,  tiie  prisoner  took  a  regular  bill  of  exceptions. 

We  ai-e  not  disposed  to  favor  objections  of  this  cliaracter,  the  pur- 
pose of  whicli  is  not  to  secure,  but  to  prevent  trial  before  a  fair  and 
competent  jury,  which  is  all  that  any  prisoner  sliould  have  the  right  to 
claim. 

It  is  unquestionably  the  general  rule,  and  so  recognized  by  this 
Court,  that  the  proper  time  for  both  the  State  and  the  pi-isoner  to  urge 
objections  to  a  juror  for  cause,  is  before  tlie  juror  is  sworn,  and  the 
right  of  further  question  or  of  challenge  for  cause  is,  as  a  general  tiling, 
waived  and  lost  aft«r  the  swearing  in  of  thQ  juror.  State  vs.  Isaac,  3 
An.  2.59;   State  vs.  Dubard,  2  An.  732;    State  vs.  Kennedy,  8  Rob.  596. 

Had  the  Judge,  of  his  own  motion,  officiously  interfered  by  farther 
questioning  the  jurors  as  to  their  qualifications,  after  they  were 
accepted  and  sworn,  or  had  he  permitted  the  Staters  counsel  to  do  so, 
and  thereupon  to  exercise  a  right  of  challenge,  we  should  perhaps  have 
enforced  the  rule  and  have  considered  such  a  proceeding  as  an  irregu- 
larity vitiating  the  proceeding.  But  all  general  rules  have  their  excep- 
tions; and  when,  as  in- this  case,  a  juror,  who  has  been  sworn,  of  his 
own  volition,  informs  the  court  that  he  is  subject  to  a  cause  of  incom- 
petency as  to  which  he  and  the  two  other  jurors,  who  had  been  sworn 
with  him,  had  not  been  questioned,  we  think  it  would  be  a  mockery  of 
common  sense  to  hold  that  the  court  would  be  bound  to  close  its  ears 
to  the  information,  and  to  permit  the  trial  to  proceed  before  an  incom- 
petent jury,  who  could  not  find  an  unqualified  verdict  in  favor  of  the 
State,  under  any  circumstances,  however  clearly  the  law  and  the  factn 
might  sustain  and  require  it. 

,  Under  such  circumstjinces,  arising  before  the  empanneling  of  the 
jury  is  completed,  we  held  that  the  court  was  justified,  in  the  exercise 
of  its  discretion,  to  remedy  the  negligence  thus  called  to  its  attentioD. 
and  to  examine  the  jurors  sworn,  upon  tlie  matter  of  incompetency 
suggested,  and  to  excuse  those  found  subject  to  cliallenge  for  that 
cause. 

In  this  we  are  sustained  b}*  respectable  authorities,  which  go  even 
further  than  we  have  done.  People  vs.  Damon,  13  Wend.  351  ;  Todel 
vs.  Com.  11  Leigh.  714  ;  U.  S.  vs.  Morris,  1  Curt.  C.  C.  23;  3  Wharton 
Cr.  L.  Sec.  3130,  citing  the  following  additional  cases :  11  Harris;  12;  37 
Miss,  mj ;  1  Edm.  (N.  Y.)  Sel.  cas.  m. 


NEW  ORLEANS,  MAY,  1882.  921 

1 . . 

Slate  V8  DUkin 

2.  The  defendant  exceptB  to  the  ruling  of  the  court  admitting  the 
evidence  of  two  police  officers  us  to  statements  made  by  the  person 
killed,  iu  the  presence  of  the  accused. 

The  evidence  whs  to  the  following  effect :  After  the  accused  was 
arrested  on  this  charge,  and  while  in  custody,  he  was  conveyed  to  the 
bedside  of  John  Driscoll,  the  man  killed,  who  was  then  b'ing  wounded 
iu  the  Charity  Hospit-al.  A  brother  of  the  wounded  man  was  also  pres- 
ent, who  was  a  corporal  of  police.  The  wounded  man  said  to  the 
prisoner,  "  Myles,  you  hit  me,  and  shot  me  for  nothing,  own  up*" 
Whereupon,  (!Jorporal  Driscoll  immediately  said  to  the  prisoner,  "  be 
quiet,  be  still."  The  witnesses  said  that  they  stayed  in  the  room  only 
from  two  to  five  minutes;  that  **  the  prisoner  was  not  told  that  he  had 
a  right  t>o  speak,  and  did  not  speak  a  word  w^hile  he  was  in  the  room." 

It  is  not  pretended  that  the  declarations  of  the  wounded  man  were 
made  under  a  sense  of  impending  dissolution.  They  were  admitted 
solely  on  the  ground  that  they  were  made  in  the  presence  of  the 
accused,  and  to  establish  his  implied  admission  of  the  truth  thereof, 
because  of  his  silence  and  failure  to  deny. 

Implied  admissions  from  the  tacit  acquiescence  of  the  defendant  in 
the  statements  of  others  made  in  his  presence,  only  result  when  the 
circumstances  are  such  as  afford  him  an  opportunity  to  act  or  speak, 
and  would  naturally  call  for  some  action  or  reply  from  a  person  simi- 
larly situated.  Mere  silence,  while  a  party  is  held  in  custody  under  a 
criminal  charge,  affords  no  inference  whatever  of  acquiescence  in  state- 
inents  of  others  made  in  his  presence.  He  has  the  undoubted  right  to 
keep  silence  as  to  tlie  crime  with  which  he  is  charged,  and  is  not  called 
upon  to  reply  to  or  contradict  such  statements.  Under  such  circum- 
stances, it  is  held  that  the  statements  so  made  are  not  admissible 
against  the  prisoner,  because  they  do  not  even  tend  to  support  the 
hypothesis  of  acquiescence.  Com.  vs.  McDermott,  123  Mass.  440 ;  Com. 
vs.  Kinney,  12  Met.  235;  Com.  vs.  Walker,  13  Allen,  570  ;  Bob  vs. 
State,  32  Ala.  560;  Wliarton  Cr.  L.  Sec.  696. 

The  instant  case,  where  it  appears  that  the  accused  was  not  only  in 
custody,  but  was  actually  warned  by  a  police  officer  to  keep  silence, 
can  leave  no  possible  doubt  that  the  evidence  was  absolutely  inadmis- 
sible. The  record  shows  that  it  was  considered  and  weighed  by  the 
jury,  and  no  doubt  influenced  their  verdict.  After  they  had  been  out 
about  nine  hours,  they  returned  into  court  and  asked  whether  the 
statements  referred  were  admissible  against  tlie  prisoner,  and  the 
court  instructed  them  that  they  **  were  admissible,  and  that  the 
jury  must  consider  it  as  they  would  any  other  fact,  that  is,  the  fact 
that  John  Driscoll  had  said  so."  And  the  court  refused  to  give  an 
instruction  asked  by  prisoner's  counsel,  that,  *^  as  a  matter  of  law,  suck 
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evidence  was  entitled  to  very  little  weight,"  but  charged  that  'Mt  was 
admissible  evidence,  and  that  the  jury  w^ere  the  sole  judges  of  the 
credibility  of  witnesses,  and  of  the  weight  of  evidence  and  the  import* 
ance  to  be  attached  to  it,  the  same  as  any  other  fact." 

We  are  constrained  to  conclude  that  this  evidence,  thus  improperly 
admitted,  and  thus  shown  to  have  been  considered  and  weighed  by  the 
jury,  vitiates  the  trial  and  conviction. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
and  sentence  appealed  from  be  annulled,  avoided  and  reversed,  and 
that  this  case  be  remanded  to  the  lower  court,  to  be  there  proceeded 
with  according  to  law. 

On  Application  for  Rehearing. 

Bermudez,  C.  J.  The  State  has  applied  for  a  rehearing  on  the 
ground  that  we  have  committed  an  error  in  stating  that  Corporal 
Driscoll  said  to  the  prisoner,  "  be  quiet,  be  still ;  "  that  the  words  were 
addressed  to  the  wounded  man  and  nut  to  the  prisoner. 

The  bill  of  exception  is  silent  on  that  su4>ject ;  but  it  is  immaterial 
whether  the  words  were  addressed  to  the  wounded  man,  because  the 
declaration  previously  made  by  the  latter  to  the  prisoner,  who  was 
then  in  custody,  could  not  be  admitted  in  evidence,  as  it  was  not  a 
dying  declaration,  and  it  is  not  pretended  it  was.  Such  a  declaration 
could  have  produced  an  efifect  and  be  admissible  only  if  it  was  a 
dying  declaration. 

From  the  fact  that  a  declaration  of  guilt  was  made  in  the  presence  of 
an  accused,  it  cannot  be  inferred,  if  the  prisoner  does  not  answer,  that 
his  silence  is  an  admission,  unless  he  was  not  in  the  custody  of  thelaw, 
and  it  was  not  in  the  course  of  a  judicial  inquiry.  The  declaration  in 
this  case  could  not  have  been  admitted,  unless  for  the  purpose  of  pro v- 
ing  a  confession  of  guilt  on  the  part  of  the  prisoner,  to  be  inferred  from 
his  silence  on  the  occasion. 

Where  a  man  is  at  full  liberty  to  speak,  and  not  in  the  course  of  a 
judicial  inquiry  is  charged  with  a  crime  and  remains  sileut,  that  is, 
makes  no  denial  of  the  accusation  by  word  or  gesture,  his  silence  is  a 
circumstance  which  may  be  left  to  the  jury.  Such  silence,  however, 
cannot  be  treated  as  an  absolute  admission.  The  rule  does  not  apply 
to  silence  at  a  judicial  hearing.  So  it  is  as  to  statements  made  in  the 
presence  of  one  under  arrest  on  a  criminal  charge,  to  w^hich  the  prisoner 
makes  no  reply.  Wharton  on  C.  L.  i  696 ;  13  Allen,  570,  and  other 
authorities;  also,  12  Met.  235;  123  Mass.  440.  The  statement  in  this 
case  not  forming  part  of  the  res  gest4B,  and  not  being  a  dying  declara- 
tion,  should  not  have  gone  to  the  jury.    Wharton,  C.  L.  $  680. 

Rehearing  refused. 

Levy,  J.,  absent. 
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McIlyaine  &  Spiegel  vs.  Mrs,  M.  C.  Legar^  and  L.  Godchaux. 

Ke^Eistry  of  anote  for"l*alaDc-e  dne  oo  thiet^  ioileia  fuini^hcd  Ibe  SsonTenirPlazitatioD,"  ia 

BafUcieDt  to  prenerve  the  veDilov's  Ilea. 
The  time  when  the  vendor's  lien  was  recorded  is  no  matter  to  a  snbseqaent  purchaser,  if  it 

was  recorded  before  the  8ut»Hoqiient  purchase. 
A  mortgage  creditor -who  buys  the  mortgaged  piopertyat  private  sale,  and  whose  mortgage 

is,  therefore,  extiuguished  by  coufuttion,  caouot,  as  creditor,  content  existing  liens  on  the 

property'. 
This  Court  will  take  Judicial  notice  of  the  fact  that  the  common  law  is  established  in  the  other 

States  of  the  Union,  and  thut  under  that  system,  the  vendor's  privilege  upon  movables  is 

not  recognized ;  but  the  case  is  j  emanded  for  further  evidence,  to  show  where  the  contract 

of  sale  was  passed. 

APPEAL  from  the  Twenty -second  Judicial  District  Court,  Parish  of 
Ascension.     Cheevers,  J. 


E,  N,  Fagh,  for  Plaintiff:)  and  Appellees  : 

1.  Privileges  are  valid  against  third  persons  from  the  dcUe  of  registry,  dd  An.  365  ;  33  An. 
315 ;  S9  An.  416;  37  An.  246,  275  ;  C.  C.  3273;  33  An.  967. 

2.  Tender's  Hen  and  privilege  on  boilers  sold  for  the  use  of  plantation  is  not  destroyed  by 
the  boilers  being  attached  to  plantation.  The  registry  of  note  in  mortage  book  reciting 
consideration,  is  good  and  sufficient.    3d  An.  749  ;  3:1  An.  1387 ;  C.  G.  3377,  3348,  §  4. 

3.  Penalties  are  not  to  be  implied  or  extended.  9  An.  352 ;  33  An.  661 ;  13  An.  376 ;  10  An.  346 ; 
26  An.  30:  38  An.  554. 

4.  Mortgage  is  extinguished  by  mortgagee  becoming  owner  of  property  mortgaged,  and  by 
buying  the  property  mortgaged  at  private  sale  he  takes  the  property  eum  onere  and  sul^ect 
to  all  the  privileges  and  mortgages  existing  against  it  C.  C.  3411.  §8 ;  33  An.  463;  33  Aji, 
810 ;  30  An.  144 ;  38  An.  95;  C.  C.S317;  particularly  .*»  An.  610 ;  5  An.  497;  31  An.  394,  791, 
512 ;  36  An.  194 ;  7  K.  S.  471 ;  6  R.  316 ;  26  An.  36,  13,  34,  187,  487 :  10  An.  23 ;  33  An.  800  ; 
7  An.  349. 

5.  Defendant  having  in  his  answer  set  out  tpeeiaUy  and  particularly  his  reatwM  why  the  plain- 
tiffs' privilege  cannot  be  enforced  against  him,  is  rettricted  to  the  o^^eetione  thus  made. 
HIh  general  denial  is  controlled  by  his  epeeial  defense,  and  it  is  too  late  in  hie  }>rief  to  raise 
new  points.  Knickerbocker  Life  Ins.  Co.  vs.  Schneider,  Sup.  Ct.  of  U.  S.,  Oct  Term, 
1879 ;  13  An.  739 ;  Hen.  1151,  No.  19  ;  19  An.  488,  495;  13  An.  13;  14  An.  777 :  4  An.  107 ; 
38  An.  456;  36  An.  575;  15  An.  333;  33  An.  55;  11  An.  407;  3  L.  819;  Brief  no  part  of 
pleadings,  13  An.  833 ;  Object  of  pleadings  is  notice,  33  An.  479,  365 ;  3  An.  373 ;  3  An.  958. 

6.  Defendant  having  in  his  answer  admitted  possession  of  the  boUers  on  which  plaintiffs  claim 
a  lien  and  privilege,  he  cannot  be  heard  now  to  deny  this  fact  His  admission  deprived 
plaintiffs  from  proving  the  number  of  boilers  sold,  and  was  an  admission  on  his  part  that 
be  had  in  his  possession  the  identical  boilers  described  by  plaintiff  in  his  petition.  5  N.  S. 
636;  Hen.  1150,  No.  6  ;  30  An.  674  ;  7  L.  365 ;  3  R.  301 ;  5  R.  4^. 

7.  Foreign  laws  must  be  proved  as  facts.  In  default  of  such  proof^  they  will  be  considered 
the  some  as  our  own.    1  N.  S.  533-528 ;  3  N.  S  149 ;  4  N.  S.  419  ;  5  N.  S.  176-354 ;  3  L.  358  ; 

13  L.  465-594  ;  16  L.  557  ;  3  K.  1 ;  4  R.  140 ;  6  R.  3»-104 ;  9  R.  151-393 ;  5  An.  63 ;  8  An.  134  ; 

14  An.  391-821 ;  17  An.  73 ;  37  An.  96;  34  An.  333;  Wharton  on  tivid.  YI.  §  388 ;  11  An. 
369;  38  An.  58. 

8.  Neither  will  the  courts  of  one  State  take  jtuiieial  notice  of  the  laws  of  any  other  State ;  and 
this  upoa  tha  theory  that  the  separate  States  are,  as  respects  their  political  relations  to 
each  other,  essentially  foreign  countries,  whose  laws  most  be  proven  as  &cts.    30  Ala. 
383;  39  Ala.  468;  63  Ala.  443;  10  Ark.  169;  37  Ga.  343;  14  Ind.  434;  13  Ind.   113;  46  Mo. 
843;  33  N.  Y.  103-104  ;  33  Tex.  639. 
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9.  "  If  the  courts  of  one  State  recognise  the  atatiite  uf  another  State  aa  law  in  nach  State.  tbU 
rfH*a«;nitioD  maybe  perroiinently  iniiinlaineil  by  the  oouria  of  the  former  "^tate,  an  far  a«i« 
necessary  to  determine  tlie  validity  of  the  acta  done  in  c  uiformity  with  aach  Itws.'* 
WliartonEv.  $289;  21  An.  507;  1  L.  541-355;  4  An.  129. 

10.  Tlio  courts  of  tliis  Stale  have  never  recognised  that  the  common  law  i*  the  basis  of  the 
Jurispnidenoe  of  Ohio.    17  An.  228. 

11.  In  the  rases  cit«d  by  defendant  the  sale  was  affirmatively  Rnd  coiiclualvelj  shown  to  have 
been  oomplftetl  and  consuiumate<l  in  another  State;  whereas,  in  the  case  at  bar  it  is  shown 
that  tlie  property  was  delivered  iu  Louvtiana.  tlut  the  note  sued  on  wa^  dated  and  given 
in  LouisiAua,  and  defendant'^  theory  is  ba.<<ed  on  one  single  isolated  fact,  viz:  that  plaio- 
tilfs  are  residents  of  the  SUte  of  Ohio.  8  N.  S.  34  ;  1 1  M.  23,  730  ;  7  An.  774  ;  C.  F.  13 ;  10 
Au.  728. 

12.  Lien  and  privilege  part  of  the  remedy,  and  governed  by  the  1  iw  of  the  place  where  the 
suit  is  brought.    13  An.  503;  24  An.  25 ;  32  An.  191 ;  Hen.  p.  7.'>9,  No.  5. 

R.  N,  Sims,  for  Defendant  and  A[>pellant : 

Plaintiffs  have  utterly  failed  to  establish  a  vendor's  privil<*ge.  because: 

1.  The  evidence  in  relation  to  the  alleged  sale  of  the  boilers  does  not  show  what  nu7nber  wis 
embraced  in  the  oontraot  or  that  smyprioe  wss  ever  fixed  and  agreed  upon. 

A  fixed  price  is  essential  to  a  sale.    C.  C.  ArU.  2404.  2465 ;  6  La.  346 ;  1  La.  383 ;  2  Rob.  52S;  6 
.      Rob.  450 :  11  Au.  708. 

8.  Plaintiff's  compose  a  commercial  partnership,  domicili  ited  and  doi-ig  basinesa  at  Cincin- 
nati, in  the  State  of  Ohio,  since  1£61.  Acconling  to  their  own  atat'ementa,  no  Teodor's 
privilege  has  ever  existed  on  the  botlero  in  their  favor,  not  even  as  between  tbeoi  and 
Mrs.  Legare. 

The  vendor's  privilege  upon  movables,  as  reoognizod  In  our  Co'le,  it  unl'/toton  to  the  oommon 
law.    8  Mart.  135 ;  2  Au.  335,  984  ;  C.  C.  Art.  IC  ;  16  An.  158:  25  An.  232. 

Privileges  are  atrieti  juris ;  they  cannot  be  extended  by  implioation  or  analogy :  they  ars 
never  allowed  but  when  expressly  granted  by  law,  and  then  only  by  virtue  of  an  exart 
oomplianoe  wltli  the  legal  re(iuisites  essential  to  their  creation  and  existence.  Privile^ 
aunt  atrictit9im<»  interpretationia.  C.  C.  3185,  3312;  Hennen  1238.  No.  3,  and  cases  Dot«d; 
Succession  of  Cox,  32  An.  1035. 

As  against  third  persons,  they  must  be  eoncluaively  eatabliahed.    10  An.  429;  13  An.  353. 

This  Court  will  take  judicial  notiw  that  the  vendor's  privilege  on  movaldee  is  unknown  to  the 
common  law,  and  that  the  common  law  forms  the  basis  of  the  Jurisprndrnce  of  Ohio.  S 
An.  335;  16  An.  156 ;  8  Mart.  135 ;  2  An  9A. 

The  claim  of  plaintiffs  was  never  recorded  so  as  to  produce  sny  legal  effect.  The  pretended 
registry  in  July,  1878,  of  the  note  purporting  to  have  bteen  si;£n«Hl  by  J.  C.  Legare.  as  agent 
fur  Mrs.  Legnre,  on  the  5th  of  January,  l'*78,  and  to  ha^e  be<*n  given  for  **  ImUnce  of  pay- 
ment due  on  thi-ee  b<»ih>rM  furnished  the  Souvenir  Plautstiou  in  lr77,"  coi'ld  produce  no 
legitl  effect  what^ioover.    32  An.  1035. 

The  words,  "furnished  the  Souvenir  Pl.uitatlou  in  1«77.''  were  evidently  inserted  enliseqnrnt 
to  the  execution  of  the  note— Janus ry  5,  187ri— and  prubalily,  as  it  mny  be resi»<)iially 
Inferred  from  the  testimony,  at  the  tioieof  its  delivery  to  the  Kecorderou  the  19t  •  uf  Jul\. 
1878.    R.  55. 

The  note  does  not  prove  a  aale,  and  its  registry  could  not.  tberefare,  support  a  vendor's 
privilege. 

Godchaax,  at  this  time,  held  mortgages  against  the  property  ^>  the  amount  of  nearly  forty 
thousand  dollars.  •  He  bought  it  from  Mrs.  Legare  in  March,  18rt) ;  the  debts  «  hich  h<* 
assumed  to  pay  as  part  of  the  consideration  of  the  sale  are  speciflcally  8«t  fotth  and  men- 
tioned in  the  act  of  sale.  He  did  not  assume  to  pay  any  debt  which  might  be  doe  by  Mrs- 
Legare  to  plaintiffs. 

He  took  the  property  subject  only  to  those  encumbrances  which  legally  affected  it.  The  clsim 
of  the  plaintiffs  did  not  so  affect  it,  and  neither  Godbbaux  nor  the  property  is  UaUe  fur 
its  payment. 
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Mcllvaine  &.  SpwuA  vs.  Legnre  and  Godihnux. 

The  o]>iiiion  of  the  Court  waft  delivered  by 

Fennkr,  J.  Plaintiffs  clHiin  a  personal  judgment  against  Mrs. 
Legare,  and  a  recognition  of  a  vendor^s  lien  on  certain  property  now 
in  the  posseBsiou  of  L.  Godchaux,  under  purchase  from  the  first  named 
defendant. 

Oodeliaux  bouglit  the  Souvenir  Phintation  from  Mrs.  Legar^  by  a 
private  sale.  At  the  date  of  his  purchiise,  as  appears  from  the  mort- 
gage certificate  recited  in  the  act,  tiie  claim  sued  on  stood  recorded  in 
the  shape  of  the  following  note  : 

"  Souvenir  Plantation,  Jan.  5,  1878. 

'*  One  year  after  dat'C,  I  promise  to  pay  to  Messrs.  Mcllvaine  &l  Spiegel, 
of  Cincinnati,  Ohio,  the  sum  of  one  thousand  one  hundred  and  seventy- 
live  dollars,  eight  per  cent,  interest  from  date  till  paid.  Tlie  above 
amount  is  the  balance  of  the  payment  due  on  three  boilers  furnished 
the  Souvenir  Plantation  in  1877. 

[Signed]  M.  C.  Legar£, 

per  J.  Cecil  Leg'ar£." 

The  case  will  be  sufficiently  understood  from  a  statement  and  dispo- 
sition of  the  varions  legal  points  raised. 

1.  Defendant  claims  that  the  above  note  is  not  sufficient  evidence 
of  a  price  due,  to  support  a  registry  of  a  vendor's  privilege.  We  think 
there  is  nothing  in  this  objecti(»n.  ^*  Balance  due  on  three  boilers  fur- 
nished the  Souvenir  Plantation,''  would  convey  the  idea  to  any  reader 
that  it  meant  balance  of  price  due  for  boilers  sold. 

2.  Plaintiff'  urges  that  Godchaux  has  recognized  this  privilege  and 
bound  himself  to  satisfy  it  out  of  the  property,  under  the  terms  of  his 
purchase  from  Mrs.  Legare,  in  which  he  stipulated  as  follows :  ^'  That 
the  purchaser,  as  a  further  consideration,  ♦  •  •  without  making 
himself  personally  liable  or  assuming  to  pay  the  same,  further  than 
herein  agreed  upon,  takes  the  property  subject  t^  all  the  encumbrances 
recited  in  said  mortgage  certificate,  and  which  legally  affect  the  herein 
conveyed  property  and  appurtenances." 

Our  conviction  is  clear  that  Godchaux  is  only  bound  by  the  encum- 
brancers which  **/*y/(?Y///  affect"  the  property,  and  is  not  estopped  from 
disputing  the  validity  of  any  of  them. 

3.  We  think  the  fact  that  the  privilege  was  only  recorded  a  year 
and  a  half  after  the  s^tle  from  which  it  sprung,  is  one  which  does  not 
concern  Godchaux.  Privileges  are  valid  against  third  persons  from 
the  date  of  record.     C.  C.  3273. 

This  ]»rivilege  was  recorded  anterior  to  Godchaux's  purchase,  which 
was  all  that  was  necessary  as  to  him,  since  ho  is  before  us  solely  in  the 
capacity  of  purchaser.  Recordation  on  the  day  of  the  contract,  under 
C  C.  3*274,  is  only  essential  to  secure  a  preference  over  mortgages  then 


\ 
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existing.     Gay  vs.  Bovard,  27  An.  290 ;    Id  246,  275  j   28  An.  365 ;  32 
An.  315. 

Whatever  mortgages  Godcbaax  may  have  held  at  the  date  of  the  eon- 
tract,  were  unquestionably  extinguished  by  confusion  when  lie  became 
the  owner  of  the  property  by  purchase  at  private  and  non -judicial  sale. 
Murphy  vs.  Factors,  33  An.  463. 

He  is  no  longer  a  mortgi^e  creditor,  and  has,  therefore,  no  right  to 
dispute  the  validity  of  plaintiffs'  lien,  which  was  duly  recorded  at  the 
date  of  his  purchase,  and  binding  on  him  as  such  purchaser. 

4.  We  consider  the  sale  of  the  boilers  to  Mrs.  Legar(5  sufficiently 
proved ;  but  we  must  say  that  the  locus  contractus  is  not  established 
with  sufficient  certainty  to  enable  us  to  recognize  and  enforce  the  ven- 
dor's lien  on  the  evidence  before  us. 

Plaintiffs  are  residents  of  the  State  of  Ohio  and  made  the  boilers 
there  on  the  order  of  the  agent  of  Mrs.  Legar^. 

We  consider  it  well  settled  tliat  this  Court  will  take  judicial  notice  of 
the  well  known  fact  that  tiie  common  law  forms  the  basis  of  the 
jurisprudence  of  our  sister  States  of  this  Union,  and  that,  under  that 
system,  the  vendor's  privilege  upon  movables  is  not  recognized. 
Copley  vs.  Stanford,  2  An.  liS5  j  Whiston  vs.  Stodder,  8  M.  984  j  Colt 
vs.  O'Callaghan,  2  An.  984. 

It  is  absolutely  necessary,  in  order  to  sustain  plaintiffs'  claim,  tliat 
they  should  establish,  either  that  the  contract  of  sale  was  actually  con- 
summated in  Louisiana,  or  that  the  common  law  has  been  so  modifietl 
by  Statute  in  Ohio  as  to  establish  a  privilege  in  favor  of  the  vendor  of 
movables,  similar  to  that  grant.ed  under  our  system.  Nor  do  we  think 
that  defendant  has  forfeited  his  right  to  urge  this  defense  by  his  urging 
of  other  special  defenses  in  his  pleadings. 

As  the  evidence,  however,  is  inconclusive  on  the  question  of  where 
the  sale  was  consummated,  and  as  it  appears  that  the  objection  now 
under  consideration  was  not  suggested  in  the  pleadings,  we  think  the 
purposes  of  justice  will  be  subserved  bj*  remanding  this  cjise  for  the 
taking  of  furtiier  testimony  on  this  point. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  in  so  far  as  the 
judgment  appealed  from  gives  personal  judgment  against  Mrs.  M.  C. 
Legare,  the  same  be  now  affirmed ;  and  that,  in  other  respects,  the 
same  be  annulled,  avoided  and  reversed,  and  that  this  cause  be 
remanded  to  the  District  Court,  for  the  purposes  herein  indicated,  to 
be  there  proceeded  with  according  to  law  and  to  the  views  herein 
expressed  ^  the  costs  of  this  appeal  to  be  borne  by  the  plaintiffs  and 
appellees,  and  those  of  the  lower  court  to  abide  the  final  judgment  in 
the  case. 

Rehearing  refused. 
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No.  8281. 
Union  National  Bank  vs.  Coba  A.  Slocomb. 

Butler  vs.  Slocomb,  33  An.  170,  re-affirmed  and  followed. 

Where  notes  are  pledged  to  a  bank  before  maturity,  to  secure  the 
note  of  the  pledgor,  the  extension  or  renewal  of  the  pledgor's  note  at 
its  maturity,  by  substituting  a  new  note,  with  interest  paid  in  advance, 
in  the  ordinary  manner  of  banks,  does  not  extinguish  the  original 
obligation  or  the  pledge  securing  the  same. 

The  new  note  furnished  in  renewal  of  the  old  was  but  a  continuance 
of  the  same  obligation,  and  did  not  operate  a  novation,  or  release,  or 
impair  the  effect  of  the  original  pledge  in  absence  of  proof  of  such 
intention.  6  M.  430  3  4  R.  493 ;  6  R.  443 ;  24  An.  193 ;  1  Evan's 
Pothier,  No.  559;  4  Marcad^,  No.  778. 

Judgment  affirmed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Haustauy  J. 


Carlei4)n  Hunt,  for  Plaintiff  and  Appellee. 

Kennardy  Hoioe  (&  Frentiss,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by  Fenner,  J. 


ARGUED  AND   DETERMINED 

IN   THE 


SUPllEME  COURT  OF  LOUISIANA 


AT 
IN' 

JUNE,  1882. 


JUDGES   OF  THE   COURT: 

Hon.  Edward  BekmudeZ;  Chief  Justice, 

Hon.  F.  P.  Pocn6,         ] 

Hon.  R.  B.  Todd,  .        .       ^     . 

TT        ^XT      ^w    ^  ^      f  Associate  Justices, 

Hon.  Wm.  M.  Levy,* 

Hon.  C.  E.  Fenneu, 


No.  1035. 
Parish  of  West  Cauuoll  vs.  Mrs.  E.  D.  Gaddis  et  al. 

On  the  division  of  a  pablio  corponttion,  possebsiug  corporate  property,  into  separate  new 
conimnnities,  each  becomes  entitled  t-o  hold  iu  severalty  the  public  property  which  fiills 
witliin  its  limits.  The  rule  is  dilforeut  when  a  new  corporation^  is  created,  and  the  old 
one  from  which  it  is  taken  remains  unchanged,  prescrvioK  its  orlcinal  name. 

Propert3*  donated  to  a  patiMh  in  fee  simple,  for  its  use  and  benefit,  and  upon  which  a  court- 
house  was  built  and  used,  cannot  bo  legally  sold  under  a  Police  Jury  ordioanco,  although 
the  parish  seat  being  changed  the  building  was  abandoned  and  threatened  going  to  niia. 
Such  sale  having  been  made  without  legislative  authority  is  a  nullity,  and  so  conveyed  no 
title.  In  such  a  case,  the  defendants  are  entitled  to  a  reimbursement  of  the  purchase 
price,  as  a  condition  precedent  to  the  recovery  of  possession  of  the  land  by  the  plaintiff. 

APPEAL  from  tlie  Sixth  District  Court,  Parish  of  West  Carwll. 
liriffham,  J. 


E.  F,  Newman  and  D.  J,  Norwood,  for  Plaintiff  and  Appellee  : 

1.    Where  a  new  corporation  is  formed,  the  public  property  falling  within  its  limits  belorg* 
to  the  corporation.    Dillon,  Municipal  Corporations,  Sec.  129 ;  32  An.  634. 

*•  Mr.  Justice  Lkvy  was  absent  on  account  of  illness  daring  the  whole  of  this  term. 
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S.  A  doofttion  of  raU  property  to  a  manicipal  corporation,  U  a  sufficient  dedication  to  pablic 
nsea,  and  the  ownership  to  sach  property  is  vested  in  tlie  public,  tf  Peters,  440 ;  3  An. 
<id8 :  5  An.  8 ;  14  An.  873  ;  18  An  560  ;  91  An.  344  ;  15  L.  170,  S19  ;  16  L.  705. 

3.  Keal  property  thus  dedit^ted  to  public  uses  becomes  extra  eotnm^remm^  and  none  but  the 
sovereign  can  ever  place  it  once  more  4»a8ceptible  of  private  ownership.  C<  C.  449,  454 ;  4 
An.  84 ;  7  An.  595 ;  18  An.  560 ;  21  An.  344  ;  33  An.  624  ;  DiUon,  See.  531. 

4.  A  sale  of  property  thus  dedicated  and  acquired  can  be  made  only  by  the  sovereign, 
through  the  legiulature,  and  a  sale,  made  by  the  Police  Jury,  of  such  property,  without 
legislative  sanction,  is  nltra  viret,  and  the  sale  is  utterly  null  in  its  conception  and  con- 
summation. •  10  Petera,  734 ;  7  Texas,  888 ;  29  An.  593.  961 ;  23  An.  191,  334,  351 ;  33  An. 
1)38 ;  Billon^  Sees.  373,  381. 

5.  Property  having  been  dedicated  to  public  uses,  does  not  lose  the  character  of  public 
property  by  the  fact  of  non-usage.  It  matters  not  how  long  it  may  have  remained  out  of 
nse,  the  public  has  the  right,  at  any  time,  to  demand  and  occupy  it.  Billon,  Seo.  531 ;  4 
An.  73  ;  18  An.  562 :  20  An.  336 ;  30  An.  64 ;  33  An.  030. 

6.  A  sale  of  public  property  by  a  Police  Jury  is  utterly  null,  and  when  it  is  shown  that 
l^and  or  iU-practlces  were  resorted  to,  to  provoke  the  sale,  or  the  pretended  purchaser 
failed  to  comply  strictly  with  his  bid,  he  will  not  be  entitled  to  a  restitution  of  the 
purchase  price,  in  case  of  eviction.    Dillon,  Sees.  373,  361 ;  29  An.  Sfe. 

H,  P.  Wells,  for  Defendants  and  Appellants : 

1.  The  property  of  a  parinh,  whether  public  or  private,  may  be  sold  when  not  dedicated  to 
public  nse,  nor  held  in  trust,  nor  necessary  for  the  administration  of  its  parochial  govern- 
ment.  Billon  on  Corporations,  3d  Edition,  Sec.  575 ;  6  A.  570 ;  10  A.  497 ;  36  A.  498;  83 
A.  61. 

9.  When  a  part  of  a  parish  is  cut  off  and  created  into  a  new  parish.  In  the  absence  of  any 
apportionment  by  the  legislature,  the  old  parish  will  hold  all  its  property,  and  be  liable 
for  all  its  debts.  Billon  on  Corporations,  3d  Edition,  Sees.  188,  189 ;  Boone's  Law  of 
Corporations,  Sec.  315. 


The  opinion  of  the  Court  was  delivered  by 

Bermubez,  C.  J.    This  is  a  petitory  action.    The  plaintiff  alleges,  in 
substance,  that  the  defendants  claim  to  own  a  certain  lot  and  buildings 
thereon,  situate  in  the  town  of  Floyd,  and  known  as  the  courthouse, 
nnder  a  conveyance  made  thereof  in  1872,  in  pursuance  of  an  ordinance, 
of  the  local  Police  Jury }  that  the  said  property  was  donated  in  1855, 
to  the  then  Parish  of  Carroll,  for  its  use  and  benefit ;  that  the  pre- 
tended sale  and  purchase  are  nullities,  for  want  of  legislative  sanction ; 
that  subsequent  to  said  sale,  the  Parish  of  West  Carroll  was  created, 
and  embraces  the  said  real  estate,  .which  has  become  its  property.   The 
petition  concludes  with  a  prayer  for  the  annulment  of  the  defendants^ 
title  and  a  recognition  of  plaintiff's  rights  of  ownership  to  the  lot  in 
question. 

Without  denying  the  facts  alleged,  the  defendants  answered,  aver- 
ring that  the  plaintiff  has  no  standing  in  Court;  that  the  property  was 
of  such  character  that  it  could  have  been  sold  by  the  Police  Jury, 
without  legislative  authority )  that  the  sale  had  been  ratified  by  a 
subsequent  Police  Jury,  and  by  the  legislature ;  that  if  the  sale  be  a 
nullity,  they  are  entitled  to  a  repetition  of  the  purchase  price  to  be 
paid  back  before  return  of  the  property. 
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There  waa  judgment  annulling  the  sale,  recognizing  ownership  in 
the  Parish  of  West  Carroll  to  tlie  property  in  question,  and  entitling 
the  defendants  to  a  return  of  the  price  of  sale,  with  interest. 

Prom  the  judgment  thus  rendered,  the  defendants  have  appealed. 
The  plaintiff  has  asked  no  amendment  of  the  judgment. 

The  record  shows  that,  in  J 855,  George  0.  Wilson  and  S.  C.  Floyd 
donated  the  lot  in  question,  to  the  Parish  of  Carroll,  in  **/««  simple,'" 
for  its  use  and  benefit;  that,  subsequently,  a  courthouse  wa"8  built  upon 
it  and  was  used  as  such;  that  the  town  of  Floyd,  in  which  said  lot  is 
situated,  was  then  the  parish  seat;  that  in  1870,  the  parish  seat  having 
been  removed  by  law  to  or  near  Providence,  on  the  Mississippi,  the 
courthouse  at  Floyd  was  abandoned ;  that  it  was  so  fast  dilapidating 
and  becoming  the  resort  of  town  stock,  that  the  Police  Jury  ordered  it 
to  be  sold ;  that  it  was  then  apparently  purchased  by  J.  M.  Gaddis, 
through  whom  defendants  claim;  that  the  sale  was  ratified  by  a 
succeeding  Police  Jury. 

In  1877,  the  legislature  created  the  Parish  of  West  Carroll,  within 
whose  limits  the  property  in  question  is  found. 

It  is  not  pretended  that  the  Police  Jury  was  specially  authorized  by 
the  legislature  to  sell  the  property,  but  it  is  contended  that  the  legis- 
lature ratified  the  sale  which  was  made,  by  giving  it  an  indirect  sanction, 
resulting  from  Section  13,  of  Act  24  of  1877,  which  is  to  the  effect:  that 
W^est  Carroll  is  bound  for  apro  rata  share  of  the  debts  of  the  old  parish, 
except  those  due  for  building  and  repairing  the  courthouse  and  jaU  in 
the  town  of  Providence. 

Two  questions  are  presented  for  solution  in  this  controversy : 

1.  Whether  the  plaintiff  has  a  standing  in  Court,  to  claim  the  real 
estate  in  dispute ; 

2.  Whether  the  property  was  susceptible  of  a  valid  alienation  by 
the  Police  Jury. 

I. 

It  is  evident  that  the  legislature,  when  it  adopted  Act  24  of  1877, 
the  title  of  which  is  "to abolish  the  Parish  of  Carroll,"  cont-emplatrd 
some  fundamental  modification  of  the  political  organization  then  in 
existence.  The  Parish  of  West  Carroll  was  carved  but  of  the  territory 
of  the  Parish  of  Carroll,  and  what  remained  was  named  East  Carroll. 
New  officers  were  appointed  for  the  first  parish.  Although  none  were 
appointed  for  the  second  named,  it  is  clear  that  those  previously  in 
existence  became  functi  officio,  the  moment  the  Act  went  into  opera- 
tion, as  officers  of  the  Parish  of  Carroll,  which  had  been  blotted  oof, 
and  at  once  became  officers  of  the  Parish  of  East  Carroll,  which  suc- 
ceeded it.  The  legislature  thought  it  wise  to  dispense  with  new 
appointments. 


MONROE,  JUNE,  1882.  »3l 

Parish  vs.  Gaddis  et  aL 

The  Act  refers  to  two  distinct  and  independent  organizations,  one 
actually,  another  virtualb' created.  The  old  Parish  of  Carroll  became 
defunct.  Ir>  died  away,  but  it  was  instantly  replaced  by  the  two  Par- 
ishes of  E}ist  and  West  Carroll ;  the  former  to  be  represented  and  gov- 
erned  by  the  officers,  the  laws  and  regulations  in  existence  at  the  time 
the  Act  t4>ok  eifect ;  the  latter  to  be  represented  and  governed  in  the 
manner  provided  for  by  the  same  Act. 

Under  the  recognized  rale  that,  on  the  division  of  a  public  corpora- 
tion possessing  corporate  property  into  two  separate  new  communities, 
each  becomes  entitled  to  hold  in  severalty  the  public  property  which 
falls  w^ithin  its  limits,  the  property  in  this  case  passed  to  the  Parish 
of  West  Carroll.  Dillon  on  Mun.  Corp.  3d  Ed.  p.  215,  $  188,  (128);  32 
An.  624. 

The  rule  is  different  where  a  new  corporation  is  created,  and  the  old 
one  from  which  it  is  taken  remains  unchanged,  preserving  its  original 
name. 

The  intention  of  the  legislature  no  doubt  was,  that  each  new  parish 
should  consist  of  all  the  territory  within  the  limits,  as  apportioned  and 
fixed,  and  that  each  should  own  tbe  corporate  property  included  within 
its  boundaries.  The  legislature  made  provision  for  the  apportionment  of 
the  debt,  but  remained  reticent  as  to  the  disposition  of  the  corporate 
property. 

Under  the  circumstances,  the  legislative  intention  announced  may 
be  legitimately  inferred.  A  different  conclusion  would  be  unreasonable, 
incongruous,  abnormal  and  not  practical. 

Wcj  therefore,  conclude  that  the  Parish  of  West  Carroll  has  a  standing 
in  court  to  claim  the  property  in  dispute. 

II. 

We  are  next  to  consider  whether  the  property  was  susceptible  of  a 
valid  alienation  by  the  Police  Jury. 

Parishes,  like  counties  in  other  States,  are  involuntary  political  or 
civil  divisions  of  the  State,  designed  to  aid  in  the  administration  of 
government,  as  State  auxiliaries  or  functionaries,  possessing  no  other 
powers  than  those  delegated,  ranking  low  down  in  the  scale  of  corpo- 
rate existence,  and  well  distinguishable  from  municipal  corporations 
proper,  which  are  vested  with  more  extensive  powers  and  endowed 
with  more  important  functions  and  a  larger  measure  of  corporate  life. 
As  a  rule,  they  cannot  acquire  real  estate,  unless  for  public  utility,  and 
cannot  dispose  of  the  same,  after  it  has  been  acquired  and  devoted  to 
public  service,  without  legislative  authority.  Dillon,  3d  Ed.,  25.  They 
may,  however,  be  the  object  of  public  and  private  bounty,  in  the 
absence  of  disabling  or  restraining  Statu t-es. 
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They  do  not  acquire  for  themselves  as  a  political  organization.  They 
acquire  for  the  benefit  of  the  public,  of  the  people,  particularly  the 
local  community,  which  is  represented  primarily  by  the  State,  and  sec- 
ondarily by  them,  but  so  far  only  as  the  State  has  delegated  to  them 
the  power  to  do  so.  As  State  auxiliaries,  they  cannot  dispose  of  public 
property,  unless  with  the  formal  sanction  of  the  Stat«,  and  even  then, 
in  those  cases  only  in  which  the  State,  violating  no  trust  and  no  con- 
tract, and  infringing  the  rights  of  no  one,  could  herself  legally  act. 
Creatures,  they  are  wholly  dependant  upon  and  controlled  by  their 
creator.  They  have  no  life,  no  attribute,  no  power,  no  rights,  no  obli- 
gation, but  such  as  have  been  conferred  or  imposed  upon  them. 

It  is  undeniable  that  the  property  in  this  case  could  have  been  validly 
donated  and  the  donation  accepted,  as  was  done.  The  detendants  can- 
not controvert  this  proposition  without  destroying  their  own  title. 

It  would  have  been  legitimate  for  the  donors  to  have  dedicated  the 
property  themselves,  for  a  specific  object,  and  in  default  of  such  dedi- 
cation, it  was  competent  for  the  parish  to  have  devoted  it  to  such 
public  purpose  as,  in  its  judgment,  it  deemed  proper  and  advantageons 
for  the  community. 

An  inspection  of  the  act  of  donation  shows  that  the  donors  did  not 
dedicate  the  property  for  any  particular  object,  but  gave  it  in  '*fee 
simple  to  the  parish,  for  it«  use  and  benefit." 

The  donation,  with  that  limitation,  was  accepted.  Unrestricted  as 
it  was  by  any  special  disposition  of  the  property  by-  the  owners  for  a 
public  object,  the  parish,  through  its  representatives,  determined  to 
use  it  for  the  purposes  of  a  courthouse,  which  is  a  public  building 
necessary  in  every  community.  Such  a  building  was  eonstmct-ed  upon 
the  property,  and  was  subsequently  used  according  to  its  destination. 

Upon  the  principle  that  the  acceptance  of  a  conditional  donation 
constitutes  a  contract,  the  terms  whereof  are  binding  on  the  donee,  a 
long  line  of  authorities  underlies  the  well  established  proposition  that 
a  municipal  or  political  corporation  has  no  implied  or  incidental 
authority  to  alienate  or  dispose  of, /or  its  own  benefit,  property  dedicated 
to  or  held  by  it  in  trust,  for  the  public  use,  and  cannot  extinguish  the 
public  uses  of  such  property,  which  is  not  liable  for  the  payment  of 
corporate  debts.  Dillon,  3d  Ed.  $  650,  and  authorities  in  note;  30  An. 
ee ;  10  Pet.  734 ;  7  Texas,  288. 

How  far  the  legislature  has  the  power  to  confer  authority  to  dis|Kise 
of  property  held  for  such  purposes,  depends  upon  the  nature  and  extent 
of  the  dedication.  If  full  title  is  held  to  the  ground,  for  public  «<e9, 
without  restriction,  the  legislature  may  doubtless  direct  and  regulate 
the  purposes  for  which  the  public  may  use  it.  If  the  grant  be  made 
for  a  specific  purpose,  the  public  acquiring  merely  an  easement,  the 
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donor  retains  an  interest  which  deprives  the  legislature  of  tlie  power 
to  sanction  a  sale.     Dillon,  $  651. 

In  the  case  of  Van  Ness  vs.  Washington,  4  Pet.  232,  in  which  the 
streets  and  public  squares  of  the  City  of  Washington  had  been  grant-ed 
by  the  original  proprietors  "  for  the  use  of  the  United  States  forever," 
it  was  held  that  those  words  conveyed  an  absolute  unconditional  fee 
simple,  and  that  the  original  owners  could  not  object  to  a  sale,  author- 
ijsed  by  CongresSj  of  sucli  portions  as  were  no  longer  useful  for  streets 
and  squares.    See  also,  3  Lans.  N.  Y.  429 ;  45  N.  Y.  234. 

Had  the  property  in  this  controversy  been  donated,  without  any 
restriction  to  its  use,  to  a  municipal  corporation  proper  having  the 
right  to  acquire  private  property,  a  different  question  might  have  been 
presented,  as  such  an  organization  possesses  the  incidental  or  implied 
right  to  alienate  or  dispose  of  the  property,  real  or  personal,  of  a  pri- 
vate nature,  which  it  may  own,  as  a  natural  person  could,  when  not 
restrained  by  charter  or  statute.  Whatever  may  be  the  right  of  those 
corporations,  in  such  cases,  the  power  could  not  be  extended  to 
instances  of  propeity  acquired  by  dedication  to  public  use  generally,  and 
devoted  to  some  special  purpose,  for  then  the  property  becomes  public 
property,  and  cannot  be  alienated  without  legislative  authority.  Dillon , 
3d  Ed.  H  574,  575,  et  aeq.,  and  notes. 

The  powers  of  municipal  corporations  proper  being  more  extensive 
than  those  of  counties  or  parishes,  it  has  been  held,  that  where  prop- 
erty had  been  acquired  by  a  city  fbr  a  marketj  and  was  constantly  used 
for  that  purpose  for  forty  years,  the  land  was  not  thereby  dedicated, 
but  the  market  being  abandoned,  -the  land  could  be  sold  by  the  corpo- 
ration. 18  Ohio,  563;  Market  houses  are  not  classed  among  public 
things.     14  An.  875. 

The  only  authority  to  which  our  attention  has  been  called  by  the 
defendants,  as  militating  against  the  principles  before  announced,  con- 
cerning the  attributes  of  parishes  and  the  character  of  property  owned 
by  them,  is  that  found  in  10  An.  497.  The  case  was  one  in  which  the 
United  States  had  made,  in  1823,  an  MHconditional  grant  to  tlie  Parish 
of  Ouachita  of  the  land  then  in  controversy,  which  had  been  previously 
used  as  a  graveyard  up  to  the  year  1800,  and  which  had  not,  since  that 
last  date,  been  dedicated  expressly  or  by  acquiescence  to  any  public 
use.  The  Court  held,  that  the  temporary  use  of  the  land  as  a  burial 
ground,  which  was  abandoned  twenty- thi*ee  years  previous  to  the  dona- 
tion, had  not  excluded  it  from  commerce,  and  not  exempted  it  from  sale, 
and  that  inasmuch  as  it  was  not  pretended  that  the  property  was 
essential  to  the  existence  or  suitable  administration  of  parochial  gov- 
ernment and  affairs,  the  judicial  sale  made  of  it,  in  1827,  under  execu- 
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tion  to  satisfy  a  judgment  against  the  parish,  was  valid  and  trans- 
ferred fall  title  to  t)ie  purcliaser. 

Without  affirming  the  doctrine  there  annonnced,  we  will  observe  tliat 
the  differences  between  the  two  cases  are  glaring.  The  land  involved 
had  been  donated  unconditionally,  had  not  been  dedicated  either  by 
the  donor  or  the  donee  at  the  time  of  or  since  the  donation  ;  it  was 
not  out  of  commerce,  it  was  not  necessary  or  even  suit-able  for  paro- 
chial purposes.  The  property  in  the  present  instance  was  donated 
by  the  proprietors  themselves  for  public  Use  and  benefit,  in  a  manner 
which  substantially  amounts  to  a  dedication  to  the  public ;  it  next 
was  devoted  by  the  donee  to  a  public  purpose,  by  the  construction 
and  use  of  a  courthouse  upon  it ;  it  was  ab  initio  stripped  of  the  char- 
acter of  private  property;  it  was  put  1u>r8  de  commerce^  and  although 
not  used  for  a  public  purpose  since  the  i-eiuoval  of  the  parish  seat  to 
Providence,  it  has  not  the  less  continued  to  be  property  suitable  and, 
in  a  contingency,  essential  for  some  parochial  object. 

The  land,  by  the  removal  of  the  parish  seat  and  by  the  discondn- 
iiance  of  the  use  of  the  courthouse  upon  it,  did  not  revert  to  the  original 
grantors,  34  Penn.  St.  133,  and  has  not  ceased,  therefore,  to  belong  to 
the  public,  to  whom  it  was  donated. 

It  continues  to  be  held  under  the  same  title,  whether  used  or  not 
for  a  public  purpose.  It  is  iusignificant  that  it  is  not  used.  It  is  suffi- 
cient that  the  right  to  use  it  exists  in  the  public.  30  An.  64  ;  «i3  An. 
620. 

We  fail  to  discover  in  the  Act  of  1877,  the  essential  elements 
required  to  constitute  a  ratification  of  the  sale  by  the  legislature. 

The  consequence  is,  that  as  the  sale  was  wholly  unauthorized  by  the 
legislature,  it  is  illegal,  and  that  no  title  of  ownership  has  passed  by 
the  averred  purchase.  The  plaintiff  is  entitled  to  have  the  sale 
annulled  and  to  recover  the  property  under  the  priitiordial  grant. 

The  action  of  the  Police  Jury,  which  ordered  the  sale,  and  that  of 
the  'succeeding  one  which  approved  it,  were  altogether  ultra  vires,  and 
BO,  of  no  effect.     10  Pet.  734  ;  7  Texas,  283. 

The  appellants  ask  that  the  judgment  of  the  lower  court,  awardioj? 
them  the  price  of  sale  paid  directly  to  the  parish,  be  amended,  so  as  to 
require  paj^nent  of  said  sum  by  the  parish  to  them,  previous  to  entry 
upon  the  land.    The  appellants  are  entitled  in  equity  to  that  relief. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  amended,  by  requiring  payment  by  the  Parish  of  West  Carroll, 
to  the  defendants,  of  the  sums  therein  mentioned,  as  a  condition  pre- 
cedent to  the  recovery  of  the  possession  of  the  land  by  the  parish,  and 
that  thus  amended,  said  judgment  be  affirmed  at  the  cost  of  api>pU«f 
in  this  Court. 
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John  T,  Ludeling,  Plaintiff  and  Appellant,  jpr<>pr/ap#?r»ona; 

1.  Cbaoge  of  owners  makAs  no  change  as  to  servitude.    C.  C.  6.\3. 

2.  Proprietor  cannot  do  anything  to  damage  his  neighbor,  except  there  be  an  absolute  ne- 
cessity, and  then  he  rou>«t  indemnify.  C  C.  G67, 1965 ;  7  An.  291 ;  10  An.  689;  IS  An.  554  ; 
13  An.  567 ;  15  An.  497,  Odl. 

3.  Plaintiff's  estate  is  not  in  any  sense  a  "lovrer  estate,"  and  does  not  owe  any  servitnde 
to  defendant's  lands.  The  lands  aU  drain  back  from  the  front  to  the  railroad,  and  sonth 
of  the  railroad  to  the  Lafourche  swamps.    7  An.  393. 

4.  If  any  of  it  were  sabject  to  a  servitude  to  any  part  of  defendant's  lands,  such  parts  will 
have  to  receive  the  waters  as  they  flow  by  the  coarse  of  nature,  and  their  course  cannot 
be  altered,  except  by  agreement  between  the  parties.  "  By  nature  they  are  only  to  re- 
ceive such  portion  of  the  water  as  would  occopy  an  extent  on  the  upper  g^oond  equal  to 
the  width  of  the  lower  estate."    3  M.  SS3 ;  15  An.  681. 

9.  If  the  lower  estate  owe  a  servitude  at  a  certain  part  ot  it,  the  owner  of  the  upper  estate 
has  no  right  to  change  the  nataral  flow  of  waters,  so  as  to  throw  them  on  another  i>art  of 
the  lower  estate.    15  An.  681. 

6.  The  owner  of  the  upper  estate  cannot  make  on  his  own  lands  any  uf&rk  which  ^tfttnld  change 
the  nataral  passage  of  the  water  on  the  one  below,  or  by  collecting  it  at  a  <;ertain  point, 
by  ditohing  ponds  and  low  places  covered  wiih  stAgnant  water,  in  such  a  way  as  to 
throw  the  matm  of  water,  which  would  natai'ally  remsin  in  poolti  or  ponds,  upon  the  lands 
of  his  neighbor,  situated  below.  ,13  La.  505 ;  14  i  a.  161 ;  7  An.  391 ;  Toullier,  Vol.  3,  p. 
374  :  Marcadi',  13  An.  587. 

7.  "  Every  low  [iLice  in  a  cultivated  field  is  not  a  nataral  drain,  although  the  rain  water 
coming  from  above  might  flow  through  it,  if  the  land  was  In  its  nataral  state.'*  7  An.  393. 

5.  Even  if  the  natural  drain  in  the  lane  across  the  Magenta  and  Do  well  tracts  were  eoH, 
instead  of  9outh,  defendant  had  no  right  to  cut  through  the  ridge  between  the  slough  at 
the  end  of  said  lane  and  the  so-call*^  B«-jinett  Bayou,  because  said  i-idge  would  have  in- 
terrupted the  natural  draloage  east.    10  An.  689 ;  13  An.  654 ;  15  An.  681,  497,  300. 

9.  Although  the  beginning  and  the  exit  of  these  ditohes  be  npon  premises  owned  by  the  de- 
fendant, and  even  if  it  disgorged  its  waters  into  a  natural  coulr>e,  whicb  runs  also  through 
his  land.  yet.  \f  it  renders  the  natural  servitude  more  burdensome^  it  is  within  the  prohi- 
bition of  Article  656.    13  An.  5ic«  ;  C.  C.  1965. 
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natural  flow  of  water  on  his  lands  tvom  those  of  the  higher  estate.    Hence,  a  dain  or      

levee  erected  by  the  owner  of  the  lower  estate,  across  a  natural  drain,  receiving  waters 

naturally  flowing  from  bin  and  his  neighbor's  lands,  will  be  deohu-Hd  illegal,  and  abated 

as  a  nuisance. 

The  owner  of  the  superior  estate  may  make  all  di^lnage  works  which  are  necessary  to  the 
proper  cultivation  and  to  the  agticultural  derelopmente  of  hin  estate;  to  that  end,  he  may 
cut  ditches  and  canals,  by  wuich  the  waters  running  on  his  estate  may  be  concentrated, 
and  their  flow  directed  or  increased  beyond  the  slow  process  by  which  they  would 
ultimately  reach  the  same  destintttion. 

But  such  owner  cannot  improve  his  land,  to  the  iixJury  of  his  neighbor ;  and  h«fnce,  he  will 
not  be  allowed  to  cut  ditohes  b^^  which  tbe  w*iters  ranning  on  his  lands  would  be  diverted 
from  their  natu>-al  flow,  and  oonceniTated  so  as  to  be  thrown  on  his  neighbor's  lands,  at  a 
point  which  would  not  be  their  nataral  destination ;  nor  will  he  be  allowed  to  drain  by 
means  of  ditohes  on  his  neighbor's  lands  waters  which  would  remain  stagnant  on  his 
own  lands. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Oaar.hita,    Bich- 
ardgon,  J^ 
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10.    The  principles  annoanced  la  9  Mart.  S33 ;  12  La.  505 ;  14  La.  161 ;  7  An.  391 ;  10  Aa.  60: 

13  An  554 ;  15  An  300,  497,  681 :  16  An.  151 :  33  An.  800,  are  all  in  perfect  accord. 
In  16  An.  151,  the  Court  saya:  "  In  determining  caees  of  this  kind,  we  must  never  Iom  cigfal 

of  the  iutereets  p(  both  parties,"  and  "  we  uiu»t  be  guided  by  the  Taried  and  peculiar 

facts  of  each  cane.' 
U.    How  public  t*nUU  are  established.    R.  S.  3369.    Public  roads  cannot  be  chaBKedwth- 

atnicted  or  dosed,  except  with  consent  of  eorUigttaus  owners  and  approoal  of  P«ilu)e  Jnrr. 

Sec.  :i385.    Penalty  for  so  doing.    Sees.  33d0,  3386. 

Boatner  &  Liddell,  for  Defendant  and  Appellee  : 

Article  660  C  C,  relating  to  the  predial  servitude  of  drain,  is  to  be  liberally  constmcted  ia 
Csvor  of  the  estate  to  which  it  is  due.  Held,  accordingly,  that  the  owner  of  an  ttHat» 
whose  waters  flow  by  natural  drain  on  the  lands  of  his  neighbor,  has  the  right  of  cauiag 
ditches  or  canals  by  which  the  waters  may  be  ooucentrated,  and  their  flow  increased  be^osd 
the  slow,  natural  process  by  which  they  would  ultimately  reach  the  same  deetinatioB.  O 
An.  796 ;  18  La.  503 ;  15  An.  300,  681. 

Police  Juries  are  vested  by  law  with  the  control  of  roads.    B.  S.  3364.  3380 ;  IS  An.  169. 

The  Court  will  mulct  in  exemplary  damages  those  who  abuse  the  equitable  remedy  of  ic^onctiea. 

The  fees  of  defendant's  attorney  may  be  allowed  as  special  damages  on  dissolntioa  of  n 
ii^nnction.    S  La.  108 ;  5  La.  846;  14  An.  333. 

Malice  is  inferred  from  want  of  probable  cause.    9  Rob.  387,  418 ;  9  An.  819 ;  6  An.  577. 

Any  objection  to  the  form  of  an  action  is  waived  by  going  to  t  ial  without  urging  it. 


The  opinion  of  the  Court  was  delivered  by 

PoCHJ^y  J.  This  suit  presents  questions  of  drainage,  damages,  and 
the  right  to  change  a  public  road. 

Plaintiiff,  owning  a  large  tract  of  land  adjacent  to  that  of  defendaDt, 
both  fronting  on  Bayou  De  Siard,  with  lines  running  north  and  south, 
complains  that  defendant  has  recently  cut  across  4ii8  plantxition,  in  an 
easterly  direction  and  in  other  directions,  several  ditches,  by  means  of 
which  he  hjis  diverted  rain  waters  from  their  natural  flow  and  thrown 
them  over  plaintiff  ^s  cultivated  lands,  which  have  in  consequence  been 
overflowed  to  his  great  injury  and  loss.  He  also  complains  of  a  change 
made,  without  legal  authority  by  defendant,  in  a  public  road  leading 
from  Monroe  to  Bastrop,  in  this  State,  and  to  Vicksburg,  Mississippi,  by 
which  change  he  ha«  impeded  the  travelling  and  hauling  iUcilitiffi 
between  plaintiff's  plantation  and  Monroe,  his  shipping  point. 

He  prayed  for  a  writ  of  injunction,  forbidding  the  acts  complained 
of  and  for  damages  resulting  from  losses,  and  for  expenses  necessarily 
incurred  in  building  a  levee  for  the  protection  of  his  lands  from  the 
effect  of  the  surplus  waters  thrown  on  the  same  through  the  nct^  of 
the  defendant. 

For  answer,  the  defendant  admits  t-o  have  cut  the  ditches  complained 
of,  but  avers  that  such  ditches  being  cut  conformably  to  the  nataral 
fall  of  the  lands,  has  not  increased  the  volume  of  waters  which  would 
naturally  flow  on  plaintiff's  lands,  as  the  lower  estate ;  and  he  justifies 
the  change  made  by  him  on  the  public  road,  by  a  special  authorization 
of  the  Police  Jury  of  Oujachita  Parish,  to  whom  devolves  by  law  the 
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'  control  of  all  public  roads  in  the  parish.  In  reconvention  he  charges 
the  construction  of  the  levee  or  dam  by  plaintiff,  as  illegal  and  an  un- 
warranted interference  "with  a  natural  drain,  in  consequence  of  which 
defendant's  lands  have  been  overflowed  and  damaged. 

He  prays  for  the  removal  of  the  obstruction  made  to  the  natural 
drain  by  plaintiff,  and  for  damages  caused  by  plaintiff's  iujunction  and 
by  his  suit,  which  defendant  alleges  to  be  malicious  and  without  prob- 
able cause. 

The  District  Judge  rejected  plaintiff's  demand,  granted  defendant's 
reconvention al  demand,  and  allowed  him  damages  in  the  sum  of  seven 
hundred  dollars,  and  plaintiff  appeals. 

Under  the  law  governing  like  cases,  the  main  issue  presented  in  this 
suit  involves  the  consideration  of  the  following  questions  : 

1.  Does  plaintiff's  laud  owe  a  servitude  of  drainage  to  defendant's 
adjacent  plantation  Y 

2.  Has  the  defendant  done  anything  whereby  the  natural  servitude, 
which  may  be  due  by  plaintiff's  lands,  has  been  rendered  more 
burdensome  ? 

The  question  involving  the  legality  of  the  change  in  the  public  road, 
which  has  been  engrafted  in  the  controversy,  will  be  considered  sepa- 
rately as  a  distinct  proposition.  The  law  under  which  tlie  rights  of  the 
contending  parties  are  to  be  tested  and  settled  is  very  clearly  an- 
nounced in  the  textual  provisions  of  our  Code,  and  the  numerous 
adjudications  of  our  courts  on  this  subject,  which  is  of  vital  importance 
to  the  owners  of  the  soil  in  Louisiana,  have  presented  an  only  difficulty 
which  was  to  correctly  apply  the  facts  presented  in  each  particular 
case. 

In  the  case  of  Guesnard  vs.  Bird,  33  An.  796,  we  had  occasion  to 
make  a  thorough  examination  of  the  law  and  an  exhaustive  review  of 
our  jurisprudence  on  this  question. 

This  review  resulted  in  the  expression  of  conclusions  which  wo 
recently  reaffirmed  in  the  case  of  Kennedy  vs.  McCullom,  34  An.,  not 
yet  reported.  From  our  jurisprudence,  as  thus  firmly  established,  we 
understand  that  the  issues  in  this  case  are  to  be  tested  under  the 
following  rules : 

The  owner  of  the  lower  lands  of  two  a^aoent  estates  can  do  no  act 
which  would  impede  the  natural  flow  of  waters  on  his  lands,  from  those 
of  the  higher  estate.  The  owner  of  the  superior  est-ate  may  make 
all  drainage  works  which  are  necessary  to  the  proper  cultivation  and 
to  the  agricultural  development  of  his  estate.  To  that  end,  he  may  cut 
ditches  and  canals  by  which  the  waters  running  on  his  estate  may  be 
concentrated,  and  their  flow  increased  beyond  the  slow  process  by 
which  they  would  ultimately  reach  the  samb  destination » 
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But  the  owner  of  the  superior  estate  oaunot  improve  his  lands  to  the 
injury  of  his  neighbor,  and  thus  he  will  not  be  allowed  to  cat  ditches 
or  canals,  or  do  other  drainage  works  by  which  the  waters  running  on 
his  lands  will  be  diverted  fi*oni  their  natural  flow,  and  concentrated  so 
as  to  flow  on  the  lower  lands  of  the  adjacent  estate  at  a  point- which 
would  not  be  their  natural  destination,  thus  increasing  the  volume  of 
water  which  would  by  natural  flow  run  over  or  reach  any  portion  of 
the  lower  adjacent  estate,  or  to  drain  over  his  neighbor's  lands  stagnant 
waters  from  his,  and  to  thus  render  the  servitude  due  by  the  estate 
below  more  burdensome.  C.  C.  Art.  660;  Martin  vs.  Jett,  12  La.  501; 
Becknell  vs.  Wiendahl,  7  An.  291  j  Sowers  &  Jamison  vs.  E.  Sbiff  et 
al.,  15  An.  300;  Barrow  vs.  Landry,  15  An.  681;  Delahousaye  vs. 
Judice,  13  An.  587 ;  Guesuard  vs.  Bird,  33  An.  796;  Kennedy  vs.  Mc- 
Cullom,  34  An. 

We  shall  now  undertake  the  task  of  testing  the  facts  of  this  ease  by 
those  principles  which  ai*e  substantially  recognized  b^*-  both  parties,  and 
which  rest  on  a  foundation  too  solid  to  admit  of  discussion  or  even  to 
justify  comment. 

As  could  be  naturally  expected  in  a  case  like  this,  characterized  by  a 
great  deal  of  acrimony  and  animosity  between  the  parties,  the  teati- 
mony  of  witnesses  is  considerably  conflicting^  and  the  search  for  the 
truth  in  a  voluminous  record  containing  a  mass  of  irrelevant  testimony, 
has  by  far  been  the  most  painful  and  most  laborious  part  of  our  exam- 
ination of  this  controversy.  And  our  lack  of  ^quaintance  with  the 
numerous  witnesses  who  testified,  and  our  consequent  inability  to 
absolutely  test  their  veracity  and  credibility,  would  have  left  seriona , 
doubts  on  our  minds  as  to  the  correctness  of  our  conclusions,  had  it  not 
been  for  the  very  material  assistance  which  we  received  from  mapa  made 
by  skilled  and  competent  surveyors,  under  the  orders  of  the  District 
Court,  giving  with  mathematical  precision,  by  means  of  levels,  the 
exact  rise  and  fall  of  the  lands,  and  thus  settling  the  question  of  the 
natural  flow  of  waters. 

After  a  careful  perusal  of  all  the  evidence  in  the  record,  and  n 
patient  and  tedious  study  of  the  official  maps,  filed  with  the  transcript, 
we  have  found  the  following  as  the  established  facts  bearing  upon  the 
issues  in  this  case : 

Defendant's  plantation,  which  a(]yoins  that  of  plaintiff,  lies  west  of 
the  latter,  and  is  composed  of  three  different  tracts  forming,  until  a  few 
years  ago,  three  distinct  plantations,  known  as  the  Oleasotiy  the  Daweli 
and  the  Magenta, 

On  Bayou  De  Siard,  like  on  all  other  water  courses  in  Lonisiana,  the 
fall  is  from  the  front  to  the  rear,  being  on  these  plantations  ftt>m 
north  to  south,  and  we  find  that  previous  to  the  purchase  of  these 
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variouB  tracta  of  land  by  the  defendaot,  the  system  of  drainage  used 
on  each  place  by  the  previous  respective  owners,  was  by  means  of 
leading  ditches  running  from  the  front  to  the  rear  of  each  property. 
With  the  exception  of  this  natural  fall,  and  of  several  ponds  and  low 
swales  or  sloughs,  the  surface  of  these  lands  is  a  flat  level,  interspersed 
by  a  few  small  ridges,  and  slightly  elevated  points  or  diminutive 
mounds.  On  the  eastern  line  of  plaintiff's  front  plantation  there 
begins  a  kind  of  stream  or  natural  drain,  called  a  ^'  slough  "  by  plain- 
tiff and  his  witness,  and  designated  by  defendant  and  his  witnesses 
as  a  "  bayou,"  with  the  cognomen  of  **  Bennet's  Bayou,"  which,  for 
convenience  sake,  we  shall  adopt  in  this  opinion.  This  drain  runs 
across  plaintiff's  lands  in  a  westerly  direction,  and  crosses  into  defend- 
ant's lands  in  the  same  direction,  up  to  within  a  short  distance  from  a 
pond  situated  in  the  eastern  part  of  the  fonner  Gleason  tract,  known  as 
^'  Willow  Pond,"  which  lies  a  short  distance  north  of  the  Monroe  and 
Bastrop  road.  The  bayou  thence  runs  nearly  due  south,  until  it  takes 
a  southeasterly  direction  and  again  crosses  into  plaintiff's  lands,  near 
the  northern  extremity  of  his  rear  plantation,  known  as  '^  Fox  Hill 
Field,"  and  then  continues  in  an  easterly  course. 

The  main  ditch  complained  of  begins  at  a  point  in  the  Monroe  and 
Bastrop  road,  at  the  crossing  of  the  former  boundary  line  between 
Magenta  and  Dowell,  and  runs  east  until  it  empties  into  Bennet's  Bayou, 
as  just  described.  Another  ditch  begins  at  the  southern  extremity  of 
Willow  Pond,  and  running  nearly  due  south  empties  into  the  first 
mentioned  ditch. 

The  evidence  shows  that  "  Willow  Pond  "  is  the  lowest  point  on  the 
north  of  the  public  road,  on  either  of  defendant's  three  tracts  of  land ; 
and  that  the  most  natural  fall  on  all  three  of  the  tracts  from  the  north, 
the  east,  and  the  northwest,  is  to  that  pond,  and  that  the  pond  has  no 
nataral  drain  or  outlet. 

The  evidence  also  shows  that  the  natural  fall  from  the  point  where 
the  east  running  ditch  begins,  is  not  towards  the  '^  Willow  Pond,"  and 
that  this  ditch  is  cut  through  a  ridge  elevated  at  one  point  more  than 
two  feet  above  the  level  of  the  starting  point  of  the  ditch. 

From  the  evidence,  we  are  satisfied  that  the  most  practicable  and 
efficient  drainage  of  all  three  of  the  tracts  north  of  the  public  road, 
-would  be  by  a  ditch  beginning  at  the  southwestern  extremity  of '^  Willow 
Pond,"  running  south  by  west,  so  as  to  empty  into  "  Pin  Oak  Pond," 
the  lowest  point  on  all  defendant's  lands ;  which  pond  discharges  its 
waters  in  a  slough  running  in  a  southeastern  direction,  and  which  has 
necessarily  a  lower  water  level  than  the  pond. 

From  the  evidence,  it  appears  plain  to  us  that  the  only  servitude  due 
by  plaintiff's  lands  to  defendant's  estate  is  to  the  eastern  portion  of 


940  SUPREME  COUKT  OP  LOUISIANA, 

Lodeling  vs.  Stubba. 

tbe  Gleason  place.  Hence,  we  conclude  that  by  cutting  the  ditcfa 
running  east,  he  has  diverted  waters  from  their  natural  flow,  and  con- 
centrated other  waters,  so  as  to  make  them  reach  plain tifi'^s  lands  at  a 
point  which  they  would  not  have  ultimately  reached  by  slow  process, 
as  their  natural  destination  ;  and  that  by  draining  by  the  soathem 
bound  ditch  connecting  with  the  former  his  Willow  Pond,  he  has 
thrown  in  Bennet's  Bayou,  and  by  it  on  plaintiff's  lands,  stagnant 
waters  which  would  have  naturally  remained  on  his  own  lands^  and 
that  these  acts  fall  within  the  prohibition  contained  in  the  Code^  and 
that  defendant  has  thus,  by  his  acts,  increased  the  burden  of  the 
servitude  due  by  the  lower  estate  of  his  neighbor. 

The  evidence  shows  that  such  a  course  is  not  the  only  one  at  hia 
option  for  the  accomplishment  of  the  laudable,  purpose  of  facilitating 
the  cultivation  of  his  lands,  of  increasing  their  prodactiveness  and 
enhancing  their  value.  Hence,  in  our  opinion,  plaintiff's  complaint  was 
well  founded  in  law,  and  he  was  entitled  to  the  relief  which  he  invoked 
from  the  courts. 

But  it  follows  as  a  corollary,  from  the  proposition  established  in  this 
opinion,  that  plaintiff  was  wrong  in  erecting  the  levee  or  dam  which 
defendant  complains  of. 

The  error  of  liis  opponent  could  not  justify  an  error  on  his  part,  or 
authorize  him  to  take  the  law  in  his  own  hands. 

As  to  the  change  made  in  the  direction  of  the  pnblic  road  by  defendant, 
the  evidence  shows  that  he  was  specially  authorized  thereto  by  an 
ordinance  of  the  Police  Jury,  and  that  the  change  was  made  under  the 
supervision  of  the  road  inspector. 

The  argument  of  plaintiff,  that  such  a  change  was  not  preceded  by 
the  consent  of  the  ^^  contiguous  ^^  property  owners,  falls  under  the 
evidence  which  shows  that  both  the  old  and  the  new  roads  are  on  lands 
owned  exclusively  by  the  defendant,  and  that,  therefore,  he  was  tbe 
only  ^' contiguous  ^^  property  owner  entitled  to  be  consulted  in  the 
premises.  As  the  Police  Jury  is  vested  by  law  with  the  full  control 
of  the  public  roads,  we  have  no  concern  with  the  consideration  that  the 
new  road  may  not  be  as  good  or  as  convenient  to  plaintiff  and  the  public 
generally,  as  the  old  road. 

On  the  question  of  damages,  we  find  that  both  parties  have  recipro* 
cally  violated  the  law,  and  justice  requires  that  we  should  leave  them 
in  the  condition  brought  about  by  their  own  acts. 

Hence«  we  shall  allow  no  damages  on  either  side.    15  An.  681. 

On  the  question  of  costs,  we  think  that  defendant  is  entitled  to  his 
costs  on  his  reconventional  demand  in  tbe  lower  court,  but  that  he 
must  pay  all  other  costs. 
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It  is,  therefore,  ordered  and  decreed,  that  the  judgmeDt  of  the  lowe? 
coart  be  araeDded  in  the  following  particulars: 

1.  In  rejecting  plaintiff's  demand  for  the  abatement  of  the  nuisance 
occasioned  by  the  construction  of  defendant's  ditches,  two  from 
Magenta  and  one  east,  and  of  another  ditch  connecting  therewith  and 
beginning  at  **  Willow  Pond,"  and  it  is  ordered  and  decreed,  that  said 
ditches  be  declared  illegal,  and  that  the  defendant  be  enjoined  from 
continuing  said  ditches  and  to  fill  and  stop  the  same,  and  that  in  default 
of  his  so  doing,  within  sixty  days  from  the  date  of  this  judgment,  the 
sheriff  be  ordered  to  forthwith  fill  and  close  said  ditches,  previous  to 
his  destroying  the  levee  or  dam  ordered  to  be  removed  by  the  District 
Court. 

2.  That  such  judgment  be  further  amended,  in  so  far  as  it  condemns 
plaintiff  to  damages,  which  are  hereby  denied,  and  that  as  thus 
amended,  said  judgment  be  affirmed.  Costs  of  appeal  and  of  the  lower 
court  on  the  main  demand  to  be  paid  by  defendant,  and  the  costs  of  his 
reconventional  demand  to  be  paid  by  plaintiff. 


On  Application  for  Rehearing. 

PocH^,  J.  As  usual,  in  applications  for  rehearing  on  questions  of 
fact,  we  are  charged  with  very  glaring  errors  in  the  conclusions  reached, 
and  with  an  utter  failure  to  understand  and  properly  appreciate  the 
evidence  in  the  record.  The  complaint  in  this  case  is  made  with  so 
much  reliance  and. apparent  confidence,  that  we  have  felt  it  our  duty 
to  re-examine  the  evidence  in  full,  with  a  view  to  ascertain  whether  we 
had  or  had  not  wandered  from  the  correct  path. 

This  examination  has  had  the  effect  of  confirming  our  previous 
conclusions. 

Defendant  triumphantly  charges  that  we  signally  erred  in  asseiiing 
that  ^'  Willow  Pond''  has  no  natural  drain  or  outletf  and  he  proceeds  to 
prove  our  error  by  showing : 

1.  An  escape  of  waters  by  running  over  its  banks  when  too  full. 

2.  By  escaping  through  two  ditches  made  by  the  hand  of  man. 

As  both  these  means  are  natural  drains  unknown  to  us,  we  cannot 
appreciate  the  force  of  the  argument.  We  note  defendant's  strenuous 
effort  to  show  that  the  drainage  indicated  bj'  us  would  not  be  as 
convenient  to  him  as  the  enjoining  ditches. 

This  may  be  true,  but  we  understand  the  law  to  compel  the  use  of 
the  less  convenient  mode,  when  it  appears  that  the  other  mode  would 
cause  injury  and  loss  to  the  neighboring  estate. 

The  levels  on  the  line  of  drainage  pointed  out  in  our  opinion,  from 
'< Willow  Pond"  to  *^Pin  Oak  Pond,"  are  as  follows:  95.24,  95.27, 
94.77,  94.52,  94.19,  92.88.    They  speak  for  themselves.    They  are  taken 
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from  the  map  relied  on  by  defeodant,  and  are  very  saggeative  of  the 
mode  of  draining  tlie  new  road  under  the  proposed  change. 

We  note  defendant's  statement  as  to  the  failure  of  previons  attempts 
to  establish  that  drainage.  The  irresistible  coDclasion,  in  the  face  of 
the  alH»ve  levels,  is  that  the  experiment  must  have  been  tried  by  very 
nnski])e<l  h>inds,  by  means  of  insufficient  or  deficient  ditches. 

We  have  given  due  consideration  to  the  testimony  of  O^Noil  and 
other  witnesses,  who  are  held  up  as  tlie  most  reliable  witnesses  in  the 
ease.  In  fact,  we  had  been  particularly  edified  by  the  statement  of 
O'Neil  and  other  witnesses,  to  the  effect  that :  *'  There  is  a  decided 
decline  from  the  north  of  the  land  on  the  Dowell  tract  to  that  *  Willow 
Pond,'  where  the  fall  (f)  is  shown  on  the  map  by  the  following  levels, 
from  the  lane  in  the  line  to  the  pond:    96.21,  96.91,  97.65,  96.68.'' 

Understanding  that  a  court  of  final  i*esort  is  not  always  expected  to 
detail  the  reasons  which  lead  to  the  conclusions  reached,  and  having 
seen  that  O'Neil  had  since  departed  this  life,  we  had  omitted  this 
unpleasant  criticism  of  his  testimony,  but  the  stricture  has  been  forced 
from  us  by  the  undiminished  zeal  of  defendant  in  upholding  error. 

We  reiterate  our  reasons  for  refusing  damages  to  either  party  in  the 
case,  and  fail  to  discover  in  such  a  course  the  glaring  inconsistency 
complained  of.  Defendant's  standard  of  consistency  may  be  very 
correct  and  commendable,  but  until  better  advised,  we  prefer  to  be 
guided  by  the  consistency  in  the  case  quoted  from  15  An.  681. 

Since  writing  the  above,  we  have  received  an  application  for 
rehearing  filed  by  plaintiff,  who  loudly  complains  of  our  refosal  to 
allow  him  any  damages  for  the  acts  of  the  defendant,  herein  declared 
to  be  unlawful.  This  application  confirms  tiie  justice  and  the  wisdom 
of  the  refusal  of  damages  to  either  party. 

We  see  no  reason  to  justify  us  in  reopening  this  case. 

Rehearing  refused. 


'  34    942' 

112    472  No.  1030. 

The  State  op  Louisiana  vs.  Saloke  Braknox. 

Where  the  sentence  of  the  Jndge  a  quo  condemned  the  Mscosed  to  ndditionnl  Ubar  on  the 
pnbUo  streets  of  Monroe,  in  defiioU  of  payment  of  ooets  -.  Held,  that  that  portua  of  the 
sentence  is  illeipd,  and  mnst  be  annulled. 

PPEAL  fi-om  the  Fifth  District  Court,  Parish  of  Ouachita.    Skk- 
ardson^  J. 


A 


ir.  IT.  Farmttt  for  Defendant  and  Appellant : 

1.    In  a  prosecntion  toT  larceny,  based  upon  finding  the  stolen  property  ta  defendaat* 
pooseasio*.  theitf^ntify  of  the  things  stolen  and  Ihond  is< 
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9.  The  Interferanoe  of  the  Dietrlet  Judge  with  defendant'*  evideeoe  to  disprove  that  iden> 
lity  U  capable  of  iivjariog  her  defense ;  and,  if  anlawfal,  is  error,  Jastifylng  a  new  trial. 

3.  The  District  Judge  has  no  right  to  interfere  in  the  evidence  and  cross-examine  defendant's 
witnesses,  because  that  is  the  duty  of  the  District  Attorney  alone,  and  the  Jtdga.nuat 
ocmilne  himself  to  "judging.**  without  touching  upon  *'  adrooaoy." 

4.  The  Jury,  under  the  law  and  Constitution,  (Art.  168,)  are  sole  Judges  of  the  facte,  tittd  %bm 
Judge  has  no  right  to  do  any  act  or  speak  any  words  calculated  to  influence  them  upou 
the  facts,  or  upon  the  credibility  of  the  witueiises. 

5.  Costs  in  criminal  cases,  as  well  as  civil  oases,  are  not  part  of  the  "Judgment; "  they  are 
only  concomitants  of  it.    C.  P.  Sni ;  Bev.  8tat.  979. 

6.  Neither  the  Act  No  :i8  of  1878.  nor  any  other  law,  authorizes  any  punishment  for  fUluro 
to  pay  the  costs  of  the  prosecution. 

7.  Non-payment  of  the  cobth  of  a  criminal  prosecution  is  not  a  crime;  and  if  the  Act  of  1878 
does  authorize  a  sentence  to  hard  labor  on  the  streets  for  their  noo-payment,  it  is  nncon* 
atit^tional  nnil  and  void,  being  in  violation  of  Art  3,  Const.  1888,  and  Ai-t.  6,  Const  1879, 
which  prohibit  inooluntary  seroUude,  except  as  SLpunUhment  for  ckimb- 

S.  TTheu  the  District  Judge  haa  once  passed  a  sentence,  his  control,  authority  and  Jurisdic- 
tion cease,  except  to  sign  the  final  Judgment  embodying  that  sentence,  and  to  grant  an 
appeal ;  and  he  is  without  power  to  set  the  flrat  sentence  aside  and  decree  another. 

9.  Conceding,  for  argument's  sake,  that  the  District  Judge  can  ''amend"  ihe  sentence,  at 
any  time  before  signing  it,  as  assimilate^l  to  C  P.  547,  still  he  is  expressly  limited  to 
altering  its  "  phraseology,"  and  cannot  alter  its  "  substance." 

10.  A  change  from  ortUnary  imprisonment  in  Jail  for  60  days,  to  hard  labor  on  the  streeta  for 
60  days,  is  not  a  change  of  "  phraseol'igy,*'  but  one  of  "  substance." 

1 1.  The  first  Judgment  or  sentence  in  this  case,  if  otherwise  valid,  is  inchoate  and  incomplete, 
because  not  signed,  and  cannot  be  afiirmed  or  maintained  on  this  appeal. 

F.  G.  Hudson,  District  Attorney,  for  the  SfAte,  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  waa  indicted  for  larceny,  and  after  trial 
and  conviction,  waa  sentenced  to  work  upon  the  streets  of  Monroe  for 
sixty  days,  and  to  pay  costs,  and  in  default  of  their  payment,  was  con- 
demned to  work  twenty  days  longer.  From  this  sentence  she  has 
appealed. 

1.  The  accused  first  complains  of  the  action  of  the  Judge  who 
presided  at  the  trial,  in  interrogating  a  witness,  after  the  examination 
of  such  witness  on  the  part  of  the  State  and  defense  had  closed. 

The  accused  was  charged  with  stealing  a  mirror,  and  the  point  in 
question  will  be  more  fully  understood  by  the  statement,  with  reference 
thereto,  contained  in  a  bill  of  exceptions  in  the  record,  as  follows : 

'^  During  the  trial  of  this  case  in  the  court  below,  and  a  recess  of 
court  for  dinner,  counsel  for  the  accused  had  procured  a  mirror  or  glass 
similar  in  appearance  to  the  one  alleged  to  have  been  stolen,  and  after 
cutting  off  the  string  from  the  glass  charged  to  have  been  stolen,  by 
-which  some  of  the  witnesses  had  referred  as  their  means  of  proving 
identity,  and  having  made  a  hole  in  the  one  procured  similar  to  a  hole 
in  the  one  alleged  to  have  been  stolen,  in  order  to  test  the  accuracy  of 
iritnesses'  testimony,  placed  both  glasses  on  a  table  before  the  witness 
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and  proceeded  to  interrogate  her.  The  testimony  of  the  witness,  in 
reference  to  the  glasses,  left  it  in  doubt  in  the  mind  of  the  court  to 
which  glass  she  referred,  and  the  court  asked  the  witness  to  designate 
which  of  the  two  glasses  she  referred  to  in  a  statement  she  made  in  her 
testimony." 

The  manner  in  which  this  matter  has  been  argued  by  the  defendant'^ 
counsel  might  lead  to  the  conclusion  that  the  question  involved  wa» 
the  right  of  the  District  Judge  presiding  at  the  trial  of  a  criminal  case, 
to  examine  and  cross-examine  the  witnesses,  with  a  view  to  procure 
the  conviction  of  the  accused,  or  at  least  to  assist  the  State  in  the 
prosecution. 

We  do  not  so  construe  the  issue  presented  by  the  bill  of  exceptions, 
or  infer  therefrom  that  such  power  or  authority  was  claimed  for  the 
Judge,  either  by  himself  or  by  the  officer  conducting  the  prosecution. 
To  us  it  appears  that  the  simple  question  raised  was  whether,  under 
the  law,  the  District  Judge  was  entitled  to  be  informed  fully  of  the 
facts  developed  on  the  trial  of  a  criminal  case,  and  with  a  view  to 
solicit  such  information,  whether  he  has  the  right  toqnestion  awitne«» 
who  has  testified  or  who  is  testifying  at  such  trial.  What  else  can  we 
infer  from  the  statement  of  the  Judge  that  he  did  not  understand,  from 
the  answers  of  the  witness,  to  which  of  the  two  glasses  before  her  at  the 
time  she  referred }  that  there  was  a  doubt  in  his  mind,  and  he  desired 
to  asceitJiin  the  meaning  of  the  witness  as  to  which  of  the  two  mirrors 
she  referred  to  f 

That  the  Judge  has  the  right  to  join  in  the  prosecution  of  one  on 
trial  before  him  or  assist  in  his  defense,  is  not  asserted  in  this  case, 
and  we  presume  will  never  be  contended  for  in  any  case,  nor  is  it  the 
least  probable  that  the  assumption  of  such  authority  by  any  Jadge^ 
under  any  circumstances,  would  ever  be  countenanced  by  any  coart, 
but  that  the  Judge  presiding  at  the  trial  of  a  criminal  case  has  the 
right  to  know  what  is  going  on  before  him,  and  what  are  the  facts 
proved  by  the  witnesses,  we  have  no  doubt.  It  is  not  only  his  right* 
but  it  is  his  duty  to  be  thus  informed.  Without  such  knowledge,  he  is  not 
really  competent  to  discharge  the  grave  duties  devolving  upon  him  an 
presiding  Judge.  How,  for  instance,  can  he  decide  intelligently  the 
many  complicated  and  mixed  questions  of  law  and  fact  that  arise  in 
every  such  trial,  or  are  likely  to  arise,  without  such  knowledge  t 
How  decide  whether  the  verdict  is  contrary  to  the  law  and  the  evideneet 
a  question  involved  in  nearly  every  motion  for  a  new  trial,  if  he  is  not 
thoroughly  conversant  with  the  evidence  that  has  been  adduced  at  the 
trial,  and  understands  fully  what  the  several  witnesses  have  testifie<l  f 
If  such  are  his  duties  and  responsibilities,  then  it  necessarily  foUown 
that  he  has  the  right  to  interrogate  the  witnesses,  to  the  extent  at  least 


MONROE,  JUXE,  1882.  945 

StMte  vs.  BraniioD. 

of  knowing  and  underetAndiug  what  they  say,  and  what  they  mean,  and 
to  shape  liis  questions  so  as  best  to  remove  ail  doubt  as  to  their  statements 
and  reach  the  true  meaning  of  the  same. 

This  is  all  that  we  are  now  aiUed  on,  under  our  construction  of  the 
issue  really  presented,  to  decide.  We  have  been  directed  t«  no  law, 
and  know  of  none,  tliat  would  deprive  the  Judge  of  such  right  or 
authority,  and  the  exercise  of  this  right  for  the  purpose,  and  under  the 
restrictions  stated,  we  do  not  conceive  trenches  upon  any  provision, 
constitutional  or  legal,  forbidding  his  commenting  before  the  jury  on 
the  fact-8  proved,  or  sanctions,  in  the  remotest  degree,  any  word  or 
action  on  the  Judge ^s  part,  looking  to  bin  co-operation  with  either 
party,  or  to  his  assisting  either  the  prosecution  or  the  defense. 

2.  The  next  error  assigned  relates  to  the  right  of  the  Judge  to  change 
the  sentence  against  the  prisoner,  as  first  pronounced  and  rendered. 

The  first  sentence  passed  in  this  case  was  imprisonment  in  the  parish 
jail  for  sixty  days,  *^  with  the  privilege  of  compensating  thcsame  by 
work  on  the  public  streets  at  one  dollar  per  day,  and  pay  costs,  and  in 
default  of  paying  costs,  to  be  imprisoned  for  twenty  days  more.^^ 
Suggestion  having  been  made  by  the  District  Attorney  that  this 
sentence  was  not  in  accordance  with  Act  38  of  1878,  the  prisoner  w^as 
recalled  and  the  original  sentence  modified,  to  the  effect  that  the 
accused  was  condemned,  quoting  from  the  record,  to  work  on  the  public 
TRTorks  and  streets  of  Monroe  for  sixty  days,  and  pay  costs,  and  in 
default  of  such  payment,  to  work  twenty  days  longer  on  the  streets." 
This  amendment  or  modification  was  made  immediately  after  the  first 
sentence  was  passed.  The  right  of  the  Judge  thus  to  amend  or  modify 
a  sentence  is  settled  by  the  highest  authority.  Thus,  Wharton  on  this 
point  says : 

'^  As  a  general  practice,  the  sentence,  when  imposed  by  a  court  of 
record,  is  within  the  power  of  the  coui*t  during  the  session  in  which  it 
is  entered,  and  may  be  amended  at  any  time  during  such  session,  and 
it  has  been  said  that  even  during  subsequent  sessions  down  to  the 
period  of  the  execution  of  the  sentence,  the  court  may  further  amend 
or  stay  proceedings  or  respite,"  et  scq.  Whar.  Crim.  PI.  and  Pr.,  Sec. 
913. 

And  again  :  "  Where  the  court,  in  passing  sentence,  has  overlooked 
A  requirement  of  the  Statute,  it  may  correct  the  judgment  at  the 
same  term,  before  the  sherifi:  has  executed  it,  by  vacating  the  first 
sentence  and  passing  a  new  one."  Miller  vs.  Finkle,  1  Parker,  374 ; 
Drew  vs.  Com.,  1  Wharton,  279;  People  vs.  Thompson,  4  Cal.  238. 

There  was,  therefore,  no  error  in  this  respect. 

3.  The  next  and  last  assignment  made,  is  to  that  part  of  the  sentence 
above  quoted,  which  condemns  the  accused  to  twenty  additional  days 
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labor,  in  default  of  paying  the  costs  of  the  prosecution*  It  is  objected 
to,  on  the  ground  that  there  is  no  law  authorizing  imprisonment  for  the 
non-payment  of  costs. 

Costs  in  criminal  cas^s,  under  a  statutory  provision,  follow  or  attend 
a  conviction.  Thus,  Rev.  Statutes,  Sec.  979,  declares :  **  Every  judg- 
ment of  conviction  shall  subject  the  person  convicted  to  the  paynieot 
of  all  costs  of  the  prosecution,  whether  so  stated  in  the  sentence  or 
not."  They  may,  therefore,  be  likened  to  the  costs  that  fall  upon  the 
unsuccessful  suitor  in  a  civil  case.    C.  P.  5.51. 

Th/ey  cannot,  therefore,  be  viewed  as  a  fine,  which  is  a  sum  expressly 
imposed  in  li^u  of,  or  in  addition  to  a  term  of  imprisonment,  or  as  any 
part  of  the  punishment  for  an  offense.  They  are  merely  a  debt,  whether 
in  crimiual  or  civil  cases,  resulting  from  the  operation  of  the  laws  con- 
demning tlie  party  cast  to  pay  the  expenses  of  the  proceeding. 

Sec.  980  R.  S.,  provides,  "  that  every  person  sentenced  to  pay  a  fine 
shall,  in  default  of  payment,  be  sentenced  to  be  imprisoned,  etc." 

The  accused  was  prosecuted  for  larceny.  The  penalty  for  snch 
offense  was  originally  imprisonment  at  hard  labor,  or  otherwise,  not 
exceeding  two  years.     R.  S.  812. 

A  fine  could  not,  and  cannot  still  be  imposed  as  part  of  the  punish- 
ment for  such  offense. 

Sec.  1  of  Act  No.  38  of  1878,  under  which  the  accused  was  sentenced, 
provides  a  different  mode  of  punishment  for  larceny  and  other  offenses, 
and  reads  as  follows : 

*'  That  in  all  criminal  prosecutions,  where  any  person  is  convicted  in 
any  of  the  courts  of  this  Stat«  of  any  crime  or  offense  punishable  under 
the  law  with  imprisonment  at  hard  labor,  but  not  necessarily  so,  the 
Judge  before  whom  such  conviction  is  had,  may  sentence  the  person  so 
convicted  to  work  on  the  public  works,  roa  ds,  or  sti-eets  of  the  parish 
or  city  in  which  the  crime  or  offense  has  been  committed,  and  which 
may  be  eventually  chargeable  with  the  costs  of  the  prosecution,  and 
for  a  term  not  exceeding  the  term  now  specified  under  existing  laws ; 
provided  J  that  when  afine^  in  said  cases,  is  imposed  as  a  part  of  the 
penalty,  in  default  of  the  pa^'ment  of  such,/f/i6  and  the  costs,  the  Jadge 
may  enforce  the  liquidation  thereof  by  sentence  of  additional  labor,  at 
the  rate  of  one  dollar  per  diem." 

It  will  appear  from  the  above,  that  it  is  only  when  a  fine  is  imposed 
and  there  is  a  default  of  payment  of  the  fine  and  the  costs,  that  additional 
labor  can  be  imposed  in  lieu  either  of  the  fine  or  the  costs.  And  by  a 
fair  and  reasonable  construction  of  the  Section,  the  additional  labor 
authorized  to  be  imposed  might  be  intended  for  the  enforcement  of  the 
fine  and  not  the  cost«.  However  this  may  be,  it  is  reasonably  certsio 
that  before  this  further  punishment  of  additional  labor  can  be  infiicted 
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for  fine  or  costs,  a  fine  must  have  been  imposed  as  the  penalty  or  part 
of  the  penalty  for  the  crime. 

In  this  case  it  was  not  so  imposed.  There  was  no  fine,  but  the  sole 
punishment  for  the  offense  was  sixty  days^  labor  on  the  streets.  Added 
to  this,  no  fine  for  larceny  could,  under  the  law.  have  been  imposed  as 
above  stated.  It,  therefore,  follows  that  under  no  law  applicable  to 
this  case  could  tlie  accused  be  condemned  to  additional  labor,  exclu- 
sively to  pay  the  costs  of  the  prosecution. 

This  part  of  the  sentence  is,  therefore,  illegal,  and  should  be  vacated. 
This,  however,  does  not  avoid  the  entire  sentence.  That  part  of  it 
that  inflicts  the  punishment  for  the  crime  of  which  the  accused  was 
convicted,  must  remain  intact.  The  illegality  of  one  part  of  the  sen- 
tence does  not  vitiate  the  entire  sentence.  Matter  of  Sweatman,  1  Cow. 
144;  Brown  vs.  State,  8  Eng.  96',  State  vs.  Chapman,  34  An.,  not 
yet  reported. 

Hence,  there  is  no  necessity  for  remanding  the  case  that  the  accused 
may  be  re -sentenced. 

The  correction  can  now  be  made. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
and  sentence  appealed  from  be  amended,  by  striking  therefrom  that 
part  which  imposes  twenty  days  additional  labor  by  the  accused  on 
the  public  works  and  streets  of  Monroe,  in  default  of  paying  the  costs 
of  pi^osecntion,  and  as  thus  corrected  and  amended,  the  said  judgment 
and  sentence  is  affirmed,  the  costs  of  appeal  to  be  paid  by  the  appellee. 
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The  State  op  Louisiana  vs.  the  North  Louisiana  &  Texas 

Railroad  Company. 

1.  In  a  certain  sense,  shares  of  stock  in  a  corporation  represent  an  interest  in  the  corporate 
estate,  and  a  conveyance  thereof  is  a  conveyance  of  sach  interest  But  it  is  not  a  par* 
ticular  interest  in  particnlar  property,  but  simply  an  interest  in  the  rights  and  property 
of  the  corporation,  whatever  they  may  be,  and  subject  to  the  corporate  obligations. 

3.  The  transferrer  of  stock,  ivithout  repreaentation  or  specification  as  to  the  particular 
property  held  by  the  corporation,  warrants  only  his  title  to  the  stock,  and  not  the  title  of 
the  corporation  to  the  property  held  by  it. 

3.  In  absence  of  fraudulent  concealment  or  misrepresentation,  failure  of  title  of  the  corpora- 
tion to  its  property,  furnishes  no  ground  for  action  of  nullity  of  transfers  of  stock,  based 
on  error  or  breach  of  warranty. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.     Bich- 
ardson,  J. 

J,  C,  Egan^  Attorney  General,  Ricluirdson,  McEnery  d:  Youmjj  and 
IS,  H,  Farrar,  for  Plaintiff  and  Appellant : 
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1.  The  contract  between  the  State  of  LotiUiana  and  the  North  Louisiana  &.  Texas  SailroaA 
Company,  under  Act  97  of  187:3,  was  an  exchange,  the  State  j|;iTiag  ita  aecond  Qiortgagji  on 
said  road  for  stock  to  an  equal  amount. 

2.  When  a  party  has  been  evicted  of  the  thing  by  a  Judgment,  receiTed  in  exchange,  and  ha^ 
only  a  certificate  of  title  to  the  same,  the  tblug  remaining  In  the  posaesnion  of  the  othor 
exchanger,  a  tender  of  the  certiAc4te  is  unnecessary.  When  the  certificate  or  property 
received  in  exchange  is  valueless  and  lost,  it  is  unnecessary  to  tender  the  same  ana  pm«- 
quinit^e  to  bringing  suit.  When  it  is  beyond  the  power  of  the  party  to  tender  th-^  thing 
receivwl  in  exchange,  because  of  its*  l»8s,  and  it  U  vnliieleiis  and  its  non-pmdnction  can  do 
the  other  party  no  ii^iary,  it  is  unneoeasary  to  tender  the  same  11  An.  399 ;  7  An.  Stl;  td 
X.  S.  4G() ;  14  An.  401. 

3.  The  Attorney  General  of  the  State  is  authorized,  when  he  deems  it  to  the  interest  of  the 
State  to  do  so,  to  appear  in  any  case,  without  being  specially  authorized  thereto  by  the 
Governor,  or  the  Legislature,  or  either  branch  of  the  same.  The  dnties  of  his  offloe  re<iaire 
this. 

4.  The  Governor  has  authority,  under  Act  72  of  1880,  to  appoint  special  oounsel  to  appear  an  1 
pi*oHecute  a  case  in  which  the  State  is  intorest^il.      This  appointment  will  relate  Uaok 
and  rAtif3^  the  suit  so  commenced,  as  though  s.iid  attorneys  hiwl  appeared  iu  the  flrst 
instance  in  pursuance  of  said  authority. 

5.  Certificates  from  the  executive  officers  of  the  State  are  rooaivablo  in  evidence  to  ahow  the 
loss  of  a  record. 

6.  To  sustain  the  plea  of  res  adjwiicata,  the  cause  of  action  must  be  the  same  and  between 
the  same  parties. 

7.  Actions  to  recover  the  thing  given  in  exchange,  because  of  a  Judgment  of  eviction,  are 
proscribed  by  five  years,  to  bo  computd<l  from  the  date  of  the  judgmeul  of  eviction. 

8.  A  ctions  to  n<«cind  or  annul  agreements  on  account  of  error,  fraud  or  violence,  are  pre- 
scribed by  ton  years,  to  be  calculated  in  cases  of  error  or  fraud  from  the  day  on  which 
eitlior  was  discovered.  Art.  3M1  R.  C.  C  applies  only  to  cases  not  includad  in  Art.  3SSL 
S  An.  443 ;  3  An.  3S8  ;  13  An.  307. 

jT.  O.  Benton,  on  tlie  same  side. 

John  T,  Ludelinr/f  for  Defendant  and  Appellee. 


Tlie  opinion  of  the  Court  was  delivered  by 

Fexner,  J.  The  Act  No.  108  of  18G8,  which  is  the  charter  of  the 
North  Louisiana  &  Texas  Railroad  Company,  is  prefsiced  by  a 
preamble  reciting  that,  **  Whereas,  the  Vickaburg,  Slireveport  & 
Texas  Railroad  Company  did,  on  or  about  September  J,  1857,  mortgrngc 
its  entire  railroad,  extending  from  the  Mississippi  river  to  the  line  of 
boundary  between  Louisiana  and  Texas,  with  its  riglit  of  way,  lauds, 
franchises,  etc.,  etc.;  and  whereas,  all  of  said  described  property,  ri«2:lins 
privileges  and  franchises  wore  sold  at  sheriff's  sale,  under  an  order  of 
seizure  and  sale  granted  under  said  mortgage;''  and  the  Act  thereopon 
proceeds  to  provide,  in  its  first  and  following  section,  that,  liay, 
Gordon,  Ludeling,  Stubbs,  Waddell,  Home  and  Pinckard,  "  purehai^ers 
at  the  sheriff's  sale  of  the  property  of  the  Vickaburg,  Texas  & 
Shre report  Railroad  Company,  on  the  3d  February,  1866,  be  and  tbey 
are  hereby  declared  to  have  all  the  rights  and  powers  which  the 
Vicksburg,  Shreveport  &  Texas  Railroad  Company  had,"  and  to 
create  said  named  persons  into  a  body  corporate  under  the  Dame  of 
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*''  the  North  LoiiiBiana  &  Texag  Railroad  Company.'^  In  Sections  II 
and  12,  the  said  Act  authorized  the  issuance  to  the  said  Company,  by 
the  Stiite,  of  six  thousand  dollars  of  State  bonds  for  every  mile  of  track 
when  completed,  with  eight  per  cent,  interest,  payable  semi-annually ; 
payment  of  the  principal  and  interest  to  be  secured  by  a  second 
mortgage  in  favor  of  the  State,  upon  the  said  railroad,  fixtures  and 
appurtenances;  the  Company  having  the  right  to  execute  a  first 
mortgage  to  raise  money  for  the  completion  of  the  road,  to  the  amount 
of  $15,000  per  mile,  which  amount  was  subsequently  increased  to 
$25,000  per  mile. 

Under  said  Act,  the  aggregate  sum  of  the  bonds  issuable,  if  the  road 
had  been  completed,  would  have  been  $1,122,000,  and  of  this  amount 
$546,000  had  been  actually  issued  prior  to  the  year  1872. 

By  Act  97  of  1872,  it  was  provided :  '^  That  in  lieu  of  the  second 
mortgage,  required  by  the  Uth  Section  of  the  Act  of  1868,  ♦  •  ♦ 
the  said  North  Louisiana  &  Texas  Railroad  Company  may  give  stock 
of  said  Company  to  the  State  to  an  amount  equal  to  the  aggregate  sum 
of  the  State  bonds  issued  or  to  be  issued  under  said  Act,  No.  108  of 
1868,  to-wit:  11,220  shares,  or  $1,122,000  of  the  60,000  shares,  or 
$6,000,000  of  the  capital  stock  of  said  Company.  And  in  consideration 
of  the  issue  and  delivery  of  said  stock,  by  said  Company  to  the  State, 
the  said  Company  shall  be  relieved  from  all  liability  on  the  aforesaid 
bonds  of  the  State ;  and,  that  on  delivery  of  the  stock  aforesaid^  the 
remainder  of  the  whole  number  of  bonds  authorized  by  Act  No.  108  of 
1868,  viz :  576  bonds  of  $1,000  each,  shall  be  immediately  issued  and 
delivered  to  the  President  of  said  Company,  by  the  Governor  of  the 
State." 

The  provisions  of  this  Act  were  duly  accepted  by  the  Company.  The 
11,220  shares  of  stock  were  delivered  to  the  State,  and  a  certificate  of 
said  stock  issued  and  delivered,  and  the  Governor  signed  and  delivered 
the  remaining  $576,000  of  bonds. 

The  evidence  shows  that  these  bonds  were  divided  pro  rata  among 
the  stockholdei*s  of  the  Company  who  had  furnished  the  shares  of  stock 
which  had  been  transferred  to  the  State.  There  was  nothing  in  the 
law  to  prevent  this  disposition  of  the  bonds. 

Prior  to  the  passage  of  even  the  Act  of  1868,  a  certain  suit,  entitled 
Henry  R.  Jackson  et  al,  vs.  John  T.  Lndeling  et  al.f  had  been  filed  and 
was  pending  in  the  Circuit  Court  of  the  United  States,  at  New  Orleaas, 
which  was  a  suit  by  creditors  of  the  Vicksburg,  Shreveport  &  Texas 
Railroad  Company',  the  object  of  which  was  to  annul  and  set  aside  the 
flheriff's  sale,  which  had  been  made  of  the  railroad  right  of  way, 
franchises  and  other  property  of  that  Company,  to  Ray,  Ludeling  and 
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their  associates ;  and  which ,  as  heretofore  stated,  was  refemdtoi 
set  out  in  the  Act  of  1868. 

By  virtue  of  a  judgment  and  decree  rendered  by  the  Supreneu 
of  the  United  States  in   said  suit,  the  sale  aforesaid    uras 
fraudulent,  null  and  void,  and  was  cancelled  and  set  aside,  and  tkl 
of  the  North  Louisiana  &  Texas  Railroad  Company,  derived  dii 
said  sale,  was  annulled  and  divested,  and  the  property,   rigbte 
franchises  covered  thereby,  were  ordered  to  be  sold    to   sati^ffi 
mortgage  creditors  of  the  Vicksburg,  Shreveport  &,  Texas 
Company. 

In  subsequent  proceedings,  in  the  same  cause,  it  was  decreed  thitl 
North  Louisiana  &  Texas  Railroad  Company  shonld  be  paid«  oat 
the  proceeds  of  sale,  the  amount  of  $391,959.40,  as  repi-eaenting 
value  of  improvements  and  betterments,  attached  to  the  road  by 
Company  during  its  possession  of  the  same. 

The  objects  of  the  present  action,  according  to  the  prayer  of 
petition,  are  as  follows: 

1.  To  annul,  resolve  and  set  aside  the  contract  entered  into  betwi 
the  State  and  defendant,  by  virtue  of  Act  No.  97  of  1872. 

2.  To  reinstate  and  render  executory  the  State's  mortgage  resaltij 
ft'om  Sections  11  and  12  of  Act  No  108  of  1868,  upon  all  the  propei 
rights,  privileges  and  franchises  belonging  to  the  defendant,  aitd 
particularly  upon  the  improvements  and  betterment's  put  upon  tlv 
road  by  defendant,  and  upon  the  funds  arising  from  the  sale  of  the 
same,  and  adjudged  to  be  due  said  defendant  by  the  decree  in  the  case 
of  Jackson  et  al.  vs.  Ludeling  et  al, 

3.  To  recover  judgment  for  the  amount  of  the  bonds  and  inteiest, 
issued  by  the  State  to  said  defendant,  with  mortgage  as  aforesaid  apon 
the  property  and  funds  above  set  forth. 

4.  To  obtain  an  injunction,  restraining  the  defendant  from,  in  any 
manner,  disposing  of,  or  incumbering  said  judgment  and  fund,  to  the 
prejudice  of  plaintiff. 

The  fundamental  relief  sought  is  the  annulment  of  the  contract 
entered  into  by  virtue  of  Act  97  of  1872,  that  being  the  foundation  and 
condition  precedent  of  all  other  relief  demanded. 

The  legal  grounds  upon  which  the  annulment  of  the  contract  is 
claimed,  as  set  forth  in  the  petition,  are  substantially  that  the  sole 
cause  or  consideration  of  that  contract  was  the  ownership  by  defendant 
of  the  property,  rights  and  franchises  of  the  Yicksburg,  Shreveport 
&  Texas  Railroad,  by  virtue  of  the  purchase  of  the  same,  made  by 
the  authors  of  defendant  at  the  sheriff ^s  sale;  that  in  transferring  the 
stock  to  the  State,  the  defendant  transferred  an  undivided  interest  in 
said  property  and  became  warrantors  of  the  title  thereto }  that  the  sole 
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cause  or  coDsideration  of  ftaid  contract  had  suffered  a  complete  failure 
and  destruction,  and  that  there  had  been  a  complete  breach  of  the 
warranty  by  which  defendant  was  bound ;  and  that  both  the  con- 
Bideration  and  the  breach  of  warranty  happened  by  a  vice  that  was 
inherent  in  t)ie  origin  of  the  pretended  title  of  the  defendant  in  and  to 
tlie  pix>perty  aforesaid. 

Accepting  the  theory  of  the  plaintiff  ^s  case,  as  expounded  by  C4>nnsel 
in  their  written  and  oral  arguments,  tlie  contract,  under  Act  V7  of  1872, 
is  claimed  to  be  a  contract  of  exchange,  by  which  the  State  gave  its 
second  mortgage  on  the  property,  rights  and  franchises  of  the  Company, 
in  exchange  for  the  stock  of  the  defendant  corporation  to  an  equal 
amount. 

A  more  accurate  statement  would  be  that  the  State  exchanged  its 
second  mortgage  for  the  bonds  already  issued,  and  $576,000  additional 
bonds,  for  which  it  never  had  any  mortgage  for  stock  in  the  corporation. 

The  interpretation  placed  by  plaintiff's  counsel  upon  their  own 
petition  is,  that  the  relief  sought  is  based  on  two  grounds,  viz : 

1.  Error  as  to  the  principal  cause  or  consideration  of  the  contract. 

2.  Breach  of  warranty  of  title  to  the  thing  given  by  the  defendant 
in  exchange. 

It  is  essential  that  this  theory  of  the  pleading  should  prevail, 
because  otherwise,  the  action  would  fall  under  the  prescription  of  five 
years,  under  CO.  3542,  pleaded  by  defendant ;  while,  upon  this  theor}-, 
the  action  escapes  this  prescription,  because  the  prescription  of  the 
action  to  annul,  on  the  ground  of  error,  only  runs  from  date  of  dis- 
covery of  error,  and  that  for  breach  of  warranty  from  date  of  eviction. 
C.  C.  2221;  Mulford  vs.  Wimbish,  2  An.  443;  3  An.  328;  3  An.  353; 
13  An.  :«7. 

The  plea  of  prescription  was  sustained  by  the  Judge  a  quo,  as  we 
think,  erroneously ;  but  that  will  not  prevent  us  from  deciding  the  case 
on  other  grounds. 

The  case  was  fully  heard  on  ihe  merits,  and  all  exceptions  and  pleas 
urere  referred  thereto. 

By  the  express  terms  of  the  Code  of  Practice,  this  Court  is  required 
to  '^  pronounce  on  the  case  the  judgment  which  the  lower  court  should 
have  rendered,  if  it  be  in  possession  of  all  the  facts  and  testimony  to 
enable  it  to  pronounce  definitively .''  C.  P.  905 ;  Miller  vs.  Mercier,  3 
N.  S.  234  ;  Levi  vs.  Weil,  24  An.  223 ;  8  N.  S.  63 ;  19  An.  525. 

We,  therefore,  proceed  to  consider  the  case  on  other  grounds. 

It  is  t-o  be  observed  that  no  assault  is  made  upon  the  contract  arising 
under  the  Act  of  1868.  On  the  contrary,  plaintiff  asserts  and  seeks  to 
reinstate  and  enforce  that  contract.  Therefore,  the  motives,  objects 
and  representations  under  which  the  contract  of  1868  was  made,  do  not 
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enter  into  this  case.  The  sole  attack,  here,  is  upon  the  contract  uoder 
Act  97  of  1872.  That  Act  contains  no  representations  and  no  statement 
of  motives.  It  is  a  simple,  unqnalified  proposition,  on  the  part  of  the 
State,  to  accept  stock  of  the  (company  in  exchange  and  substitution  for 
the  second  mortgage  security  by  which  its  bonds  already  issued  were 
securedf  and  for  the  additional  bonds  then  authorized  to  be  issued. 
This  preposition  was  accepted  by  the  Compsuiy,  became  thereby  a 
contract,  and  was  completely  executed. 

It  is  not  pretended  that  plaintiff^  title  to  the  stock,  received  by  it, 
has  ever  been  questioned,  or  that  it  has  ever  been  disturbed  in  the 
possession  and  enjoyment  thereof,  or  that  defendant,  in  connection  with 
this  contract,  made  any  representation  as  to  the  value  of  the  stock,  or 
as  to  its  corporate  property,  or  the  nature*,  value,  or  title  thereof. 

The  evidence  establishes  that  the  defendant  corporation  did  not 
then  create  and  issue  the  stock  which  it  transferred  to  plain tifi'.  The 
stock  had  already  been  issued  and  had  passed  into  the  possession  of 
individual  stockholders  as  their  private  and  individual  property.  The 
defendant  acquired  the  stock,  which  it  transferred  to  the  State,  from 
these  individual  stockholders,  and  it  paid  these  latter  for  their  stock 
with  the  very  bonds  which  it  received  from  the  State. 

It  merely '  became  the  medium  through  which  these  stockholders 
transferred  their  stock  to  the  ^ate. 

The  State  got  all  it  bargained  for,  to-wit:  the  stock,  and  it  yet  holds 
the  same. 

The  questions  are :  whether  the  transferrer  of  shares  of  stock  in  a 
corporation,  by  sale  or  exchange,  warrants  anything  except  the  title  to 
the  stock  ;  whether  he  becomes,  in  any  manner,  the  warrantor  of  the 
title  of  the  corporation  itself  to  the  corporate  property  held  and  pos- 
sessed by  it ;  and  whether  error  or  mistake  as  to  the  nature^  value  and 
title  of  the  corporate  property,  can  invalidate  the  sale  or  exchange  of 
stock  in  the  corporation. 

These  questions  must  undoubtedly  be  answered  in  the  negative. 

Shares  of  stock  are  themselves  property,  susceptible  of  sale  or 
exchange  like  any  other  property. 

In  a  certain  sense,  they  represent  an  interest  in  the  corporate  estate, 
and  a  conveyance  of  them  is  a  conveyance  of  such  an  interest.  But  it 
is  not  a  conveyance  of  a  particular  interest  in  particular  property. 
The  share  of  stock  is  simply  an  interest  in  the  rights  and  property  of 
the  corporation,  whatever  thoy  may  be,  and  subject  to  its  obligations. 
It  resembles  the  right  of  an  heir  to  a  succession  under  administration, 
as  to  which  the  Code  specially  provides,  that  *'  when  a  man  sells  his 
right  to  a  succession,  without  particularly  specifying  the  objects  of 
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which  it  consiBts,  he  only  warraDts  his  title  as  heir."  C.  C.  2650, 
2513;  Grayson  vs.  Sauford,  12  An.  646. 

So  the  transferrer  of  stock  in  a  corporation,  without  specifying  the 
particular  property  held  by  the  corporation,  simply  warranto  his  right 
as  a  stockholder,  or  his  title  to  the  stock.  The  transferree  simply  ac- 
quires his  rights  as  a  stockholder,  whatever  they  may  be.  Though  it 
should  subsequently  transpire  that  the  corporation  was  entitled  to 
some  valuable  right  or  property,  the  ownership  of  which  was  not 
known  or  suspected  at  the  time  of  the  transfer,  the  transferrer  could 
not  claim  nullity  on  the  ground  of  error,  at  least,  in  absence  of  con- 
cealment or  fraud.  Nor  can  the  transferree  annul,  on  the  ground. of 
error,  because  it  turns  out  that  some  property  which  the  corporation 
was  supposed  to  own,  did  not  belong  to  it.  Such  error  does  not 
touch  the  natui-e,  the  object,  or  the  cause  of  tlie  contract.  The  right 
as  stockholder  was  the  sole  object  and  cause  of  the  contract,  and 
that  object  and  cause  existed  and  remained  perfect  and  complete,  with 
all  the  incidents  and  qualities  which,  in  law,  the  transferrer  warranted. 

It  is  not  pretended  that  there  was  any  concealment  or  deceit  by  the 
corporation  in  regard  to  its  ownership  of  this  property.  There  was 
no  representation  on  the  subject.  There  is  no  pretense  that  the  cor- 
poration knew  or  believed  that  it  had  not  a  good  title  thei-eto.  On  the 
contrary,  the  title  had  been  the  subject  of  judicial  investigation  in  two 
cases,  and  had  been  therein  sustained.  Branner  vs.  Handy,  18  An. 
537  ;  Gordon  vs.  Vicksburg,  Id,  550. 

Besides,  the  suit  of  Jackson  vs.  Ludeling  et  ah,  in  which  tlie  title 
was  finally  annulled,  was  pending  at  the  date  of  the  contract,  and  had 
been  since  1866.  It  is  not  alleged  or  proved  that  the  State  was  not 
aware  of  the  pendency  of  that  stiit  at  the  date  of  the  contract.  It 
took  the  chances  of  the  result  thereof,  like  all  other  stockholders. 

Different  questions  might  arise  if  this  suit  demanded  the  nullity  of 
the  contract  entered  into  under  the  Act  of  1863,  as  to  which  it  miglit 
be  forcibly  urged  that  the  title  to  this  property,  expressly  recited  in 
the  Act,  did  form  the  cause  of  the  contract  and  was  warranted  thereby. 
But,  as  before  stated,  the  contract  of  1868  is  not  assailed  herein,  but 
is,  on  tlie  contrary,  affirmed,  and  reinstatement  and  execution  thereof 
demanded. 

In  the  contract  of  1872,  on  the  other  hand,  the  thing  given  in  ex- 
change was  the  stock,  title  to  which  alone  was  warranted,  which  title 
has  never  been  impugned. 

That  the  State  made  a  bad  bargain  cannot  be  denied,  but  she  had 
the  right  to  make  that  bargain,  and  she  did  make  it,  and  she  must 
abide  by  it. 
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Contraets  of  exchange,  unlike  contracts  of  sale,  are  not  dissoluble  on 
the  ground  of  lesion,  except  in  specified  cases,  not  covering  the  present 
action.     C.  C.  2664. 

These  views  relieve  us  from  the  consideration  of  various  special 
defenses  which,  otherwise,  would  present  questions  of  seiious difficulty. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from,  in  so  far  as  it  maintains  the  plea  of  prescription,  be  an- 
nulled, avoided  and  reversed,  but  that  in  so  far  as  it  rejects  and  dis- 
misses the  suit  of  plaintiff,  at  its  cost«,  it  be  affirmed,  plaintiff  and 
appellant  to  pay  the  costs  of  this  appeal. 


No.  1058. 

124    f^  James  Dennis,  Sheriff  and  Tax  Collector  vs.  Vicksburg 

Shreveport  &  Pacific  Railroad  Company. 

Under  a  obarter  deelaiin;;  that  the  property  of  the  company  shall  be  e  tempt  (torn  taxation  Cor 
ten  years  after  the  completion  of  the  road,  the  corporation  can  not  claim  immunity  from 
the  beginning  of  its  existence  up  to  the  completion  of  the  road  Decision  in  33  An.  flSS, 
affirmed. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.     Bich- 
ardaon,  J. 


Eichardsony  McEnery  &  Toung,  J.  B,  Stone^  Potts  &  Hudson,  and  T. 
0.  Benton^  for  Plaintiff  and  Appellee. 

F.  P.  Stuhhs,  for  Defendant.s  and  Appellants. 

W,  B.  (it  A,  B,  Pittman,  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendants  appeal  from  a  judgment  con- 
demning them  to  pay  three  years'  State  taxes,  aggregating  over  six 
thousand  dollars. 

They  resist  payment,  averring  that  they  are  exempt  from  such 
taxes,  by  reason  of  the  purchase  made  in  1879  of  the  property,  fran- 
chiees  and  immunities  of  the  Vicksburg,  Shreveport  &  Texas  Railroad 
Company,  chartered  by  the  legislature  in  1853,  (Act  228). 

They  claim  that,  by  the  second  Section  of  the  Act  of  Incorporation, 
that  Company  was  relieved  from  the  payment  of  all  and  any  taxation 
from  the  beginning  of  its  existence,  and  was  to  continue  so  during  ten 
years  after  the  completion  of  the  road  within  State  borders. 

We  do  not  propose  to  determine  whether  the  defendants  have 
acquired  the  exemption  claimed,  for  the  reason  that,  if  the  first  Com- 
pany  did  not  own  it,  the  defendants  did  not  acquire  it.    Pretermittiu|r 
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that  and  the  several  questions,  save  one,  which  were  presented  and 
argued  by  the  able  counsel  on  both  sides,  we  will  proceed  to  consider 
the  sole,  main  issue,  which  the  case  offers,  which  is : 

Whether  the  exemption  granted  in  1853  by  the  State,  conceding  it 
arguendo  to  have  enured  to  the  defendants,  does  or  not  relieve  them 
from  taxes  falling  due  before  the  completion  of  the  road,  which  is  ns 
yet  unfinished,  and  will  so  remain  for  some  time. 

The  Section  relied  upon  reads : 

^'That  the  capital  stock  of  said  Company  shall  be  exempt  from  taxa- 
tion, and  its  roads,  fixtures,  workshops,  warehouses,  vehicles  of 
transportation,  and  other  appurtenances,  shall  be  exempt  from  taxation 
fort«n  years  after  the  completion  of  said  road  within  the  limits  of  this 
State." 

In  the  case  of  Baton  Rouge  6.  T.  &  0.  R.  R.  Co.  vs.  Kirkland, 
Sheriff,  33  A.  622,  an  identical  question  was  presented,  which  we  solved, 
deciding  that  the  Company  was  not  entitled  to  the  exemption  asked. 

The  candid  and  respectful  manner  in  which  the  opinion  in  that  case 
was  criticised  by  the  counsel  for  the  defendants,  in  their  printed,  oral 
and  manuscript  argument,  has  proved  a  cause  of  satisfiAction  to  us,  as 
it  has  furnished  us  the  opportunity  of  listening  to  valuable  considera- 
tions which  had  not  been  urged  in  the  previous  case,  and  of  reviewing 
an  important  ruling  which  might  have  been  erroneously  made. 

The  claim  now  is :  that  the  exemption  accorded  in  (853,  and  which 
has  passed  to  the  defendants,  exonerates  them  from  taxe«,  as  well 
be/ore  as  after  the  completion  of  the  road,  but  not  for  more  than  ten 
years  afterwards. 

If  this  pretension  were  recognized,  the  second  Section  would  be  made 
to  rea*!  that  the  property  of  the  Company  "  shall  be  exempt  from  taxa- 
tion,"/rcwii  the  creation  of  the  corporation  atul  *'  for  ten  years  after  the 
completion  of  said  road  within  the  limits  of  the  State." 

It  is  a  principle  so  universally  recognized,  that  exemption  laws  must 
be  construed  strictly,  that  the  mere  announcement  of  the  proposition 
establishes  it.  It  applies  not  only  t-o  general  laws,  but  also  to  special 
enactments,  such  as  chnrtersof  corporations  of  any  class.  All  property 
must  be  taxed,  except  such  as  is  expressly  relieved  from  the  burden 
either  by  valid  federal  or  local  legislation. 

It  is  likewise  rudimentary,  that  however  liberal  the  civil  law  may  be 
in  the  interpretation  of  language  used  by  the  sovereign,  (Domat,  Tit* 
J,  Sec.  ii.  Rule  xvii.)  it  is  an  admitted  canon  of  construction,  that  when 
the  sovereign  grants,  he  does  so  munificently  and  unequivocally,  and 
that  when  a  serious  doubt  arises  as  to  what  was  intended  by  the 
sovereign,  that  doubt  is  fatal,  and  the.  plain  meaning  must  be 
adhered  to. 
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Id  21  Penn.  Statute^  22,  it  was  said  by  Chief  Justice  Black: 
^^  In  the  construction  of  a  charter,  to  be  in  doubt  is  against  the  corpo- 
ration.   If  tlie  usefulness  of  tlie  Company   wonld  be  increased  by 
extending,  (its  privileges)  let  the  legislature  see  to  it,  but  remember 
that  nothing  but  plain  English  words  will  do  it.'' 

Referring  t^  that  decision,  Cooley,  C.  L.  p.  495,  $  ;i95,  says  :  *'  Thisi* 
the  sound  doctrine,  and  should  be  vigilantly  observed  and  enforced.'' 
V.  Bradley  vs.  N.  Y.  &  N.  H.  R.  R.  Co.,  21  Conn.  3()6. 

In  22  Wall.  575,  the  U.  S.  Supreme  Court  said :  "  The  taxing  power  is 
vit4il  to  the  functions  of  the  government.  It  helps  to  sustain  the  social 
compact,  and  to  give  it  efficacy.  It  is  intended  to  promote  the  general 
welfare.  It  reaches  the  interests  of  every  member  of  the  community. 
It  may  be  resti*ained  by  contract  in  special  ca«es,  for  public  good, 
when  such  contracts  are  not  forbidden.  But  the  contract  mast  be 
shown  to  exist.  There  is  no  presumption  in  its  favor.  Every  refuson- 
able  doubt  should  be  resolved  against  it.  Where  it  exists,  it  is  to  be 
rigidly  scrutinized  and  never  permitted  to  extend,  either  in  scope  or 
duration,  beyond  what  the  terms  of  the  concession  clearly  require.  It 
is  in  derogation  of  public  right,  and  narrows  a  trust  created  for  the 
good  of  all."    Affirmed  and  reit>erated  in  93  U.  S.  597. 

In  the  case  of  the  Fertilizing  Co.  vs.  Hyde  Park,  97  U.  S.  666, 
involving  a  legislative  contract,  Mr.  Justice  Swayne  said: 

''  The  rule  of  construction  in  this  class  of  cases  is,  that  it  shall  be 
most  strongly  against  the  corporation.  Every  reasonable  doubt  is  to 
be  resolved  adversely.  Nothing  is  to  be  taken  as  conceded  but  what 
is  given  in  unmistakable  t-erms,  or  by  an  implication  equally  clear. 
The  affirmative  must  be  shown.  Silence  is  negative,  and  doubt  is  fatal 
to  the  claim.  The  doctrine  is  vital  to  the  public  welfare.  It  is  axio- 
matic in  the  jurisprudence  of  this  Court."  24  How.  901 ;  22  Wall.  527  -, 
93  Otto,  595. 

Exemptions  are  granted  eitlier  by  general  or  by  special  laws.  When 
they  are  granted  as  a  gratuity,  as  a  bounty,  they  can  be  revoked  at 
pleasure^  while  when  they  enter  into  and  form  part  of  a  cont\*act  in  the 
shape  of  a  charter,  they  must  continue  in  force  as  agreed  npon. 

The  rules  of  construction,  in  both  cases,  are  the  same,  as  to  meaning 
and  scope,  but  obviously  differ  as  to  duration.  In  the  last  case,  the 
time  for  which  the  exemption  was  consented,  must  be  strictly  conatrued, 
and  must  be  neither  extended  nor  restricted. 

No  rule  is  better  settled  than  that  charters  of  incorporation  are  to  be 
construed  strictly  against  the  corporations.  The  just  presumption  in 
every  such  case  is,  that  the  State  has  granted  in  express  terms  all  that 
it  designed  to  grant  at  all.  See  82  111.  177  -,  21  Conn.  206 ;  I  Black. 
358  J  19  Penn.  144  j   10  Burr,  442;   4  Peters,  514;    10  Pet.  420;    41  Md. 
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50 ;  9  Ga.  2i;J ;  21  Penn.  St.  22 ;  Grant  on  Corp.  38  ;  Field  on  Corp.  .53 ; 
Cooley  on  C.  L.  395,  396  j  Potter's  D warns  on  Stat.  256-7-8,  pp.  49,  50 ; 
Sedgwick  Const,  of  Stat,  and  C.  L.,  190-196,  286,  250. 

In  a  recent  case  decided  by  us  at  New  Orleans,  we  bad  occasion  to 
apply  tliosc  principles,  denying  an  extension  of  corporate  existence  for 
25  years,  wbicb  did  not  clearly  result  from  tbe  acts  of  incorporation. 
New  Orleans  &  Carrollton  K.  R.  Co.  vs.  New  Orleans,  34  An.  ]>.  429. 

It  is  another  axiom,  that  where  a  law  or  contract  is  clear  and  free 
from  all  ambiguity,  the  letter  of  it  is  not  to  be  disregarded,  under 
pret4*xt  of  pursuin^r  i<^s  spirit.    R.  C.  C.  13. 

Quoties  in  verbis  nulla  eat  ambigmtMj  ihi  nulla  expoeitio  contra  verba 
fienda  est. 

The  rule  is  not  to  l>e  disputed,  that  in  a  doubtful  case,  an  agreement 
is  interpreted  in  favor  of  him  who  has  contracted  tbe  obligation.  R, 
C.  C.  1957. 

In  dubiis  semper  quod  minimum  seguimur. 

When  the  t«xt  relied  upon  in  33*  An.  was  first  presented  to  our  con- 
sideration, we  felt  no  hesitation  to  read  it  so,  that  the  exemption 
claimed  had  not  yet  begun  to  run,  and  would  not  do  so  unless  the  road 
was  first  completed,  and  then  for  ten  years  only  afterwards.  Consid- 
eration, favored  by  the  light  tlirawn  on  the  subject  by  the  defendants, 
has  not  convinced  us  that  we  then  erred,  but  has  served  to  strengthen 
us  in  our  previous  convictions. 

We  find  the  letter  of  the  text  perfectly  unambiguous,  and  such  as 
requires  no  interpretation  at  our  hands. 

We  are  told  that  the  intention  of  the  legislature  was  to  confer  an 
exemption,  from  the  adoption  of  the  charter  until  after  ten  years  from 
the  completion  of  the  road. 

The  intention  of  the  law  giver,  as  well  as  that  of  contracting  parties 
and  of  testators,  is  to  be  ascertained,  not  by  what  persons  concerned 
in  profiting  by  advantages  claimed,  say,  or  affirm  it  is,  but  it  is  to  be 
gathered  and  deduced  from  the  words  or  language  used  for  the  purpose 
of  garbing  the  thought,  the  intention. 

In  such  eases,  we  are  to  ascertain,  not  quod  roluity  sed  quod  dixit; 
in  other  words,  we  are  to  ascertain  quod  voluit,  by  interpreting  quod 
dixit. 

It  is  admitted  that  this  intention  is  not  to  be  found  expressed  in  its 
fulness  in  the  text  invoked,  which  on  its  face  possibly  justifies  the 
meaning  already  attached  to  it,  but  it  is  insisted  that  such  intention 
must  be  searched  by  inquiry  into  the  manner  in  which  the  State  and 
the  defendants  have  treated  the  provision  of  the  law  in  question.  It 
is  insisted  that  if  this  be  done,  the  Court  will  conclude  in  favor  of  the 
exemption,  as  it  appears  clearly,  that  from  1853  to   1877,  the  State 
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uever  dreamed  to  levy  any  tax  on  the  property  of  the  corporation,  and 
that  in  the  cas^  of  State  vs.  Morgan,  2d  An.  4d2,  affirmed  in  3  Otto, 
222,  in  which  a  similar  di8i>ensation  existed,  and  an  exemption  was  re- 
sisted, it  never  entered  the  mind,  either  of  the  Attorney  General,  or  of 
the  Court,  to  read  the  exemption  clause  as  a  quali6ed  one,  to  take 
eflfect  only  after  the  termination  of  the  road. 

The  patent  intention  of  the  legislature  was  to  exempt  the  property 
only  after  the  completion  of  the  work.  It«  occult  or  lateral  intention 
not  appearing,  must  be  deemed  as  conducive  only  to  that  indulgence 
or  immunity. 

If,  for  the  purpose  of  eking  out  the  motives  which  induced  the  legis- 
lature to  make  the  grant,  it  was  legitimate  to  invade,  as  the  defend- 
ants have  assumed  to  do,  the  field  of  conjectures  or  speculations,  it 
might  be  advanced  as  a  proposition  more  than  plausible,  that  io  ac- 
cording the  immunity  the  State  proposed  to  secure  a  prompt  execution 
of  the  work,  and  to  place  the  beneficiaries  of  her  bounties  in  tbe  ini- 
possibiiity  of  defeating  her  object,  b,t  never  finishing  the  road,  in  never 
reaching,  though  approximating  its  terminns. 

Besides,  how  can  it  be  claimed  that  the  State  meant  to  exempt  from 
the  inception  of  corporate  exist-ence  up  t-o  ten  years  after  consummation 
of  the  object  in  view,  when  there  is  not  to  be  found  a  solitary  instance 
in  which  such  concession  or  immunity  ever  was  consented  by  the 
State  Y  A  reference  to  exemptions  granted  in  other  cases,  show  that 
they  were  allowed  to  take  place  after  the  road  had  been  entirely 
finished.  It  is  not  to  our  knowledge  that  such  exemption  was  ever 
granted  out  of  the  State,  except  on  the  expressed  condition  that  the 
work  would  have  to  be  done  within  a  limited  and  fixed  period. 

In  other  respects,  it  is  enough  to  answer,  that  the  omission  of  officers 
to  peiform  that  which  it  is  their  duty  to  accomplish,  however  long  the 
suspension,  cannot  be  considered  as  justified  by  law,  or  by  the  State, 
where  no  law  or  authority  is  produced  in  support  of  the  dereliction. 
The  abstention  of  those  officers  from  levying  a  tax,  at  best,  if  sanc- 
tioned by  some  unknown  or  mysterious  higher  authority,  can  only  be 
viewed  as  inspired  by  a  spirit  of  benevolence  in  favor  of  an  organiza- 
tion which  had  labored  under  great  embarrassments,  and  sustained 
considerable  injury  and  loss.  The  resumption  of  the  privilege  of 
taxation  was  the  mere  exercise  of  a  legitimate  right. 

If  the  inaction  of  such  officers  could  produce  the  effect  claimed,  the 
logical  consequence  would  be  the  lodging  into  their  hands  of  the  vert 
I)ower  of  exemption  which  the  legislature  alone  can  validly  wield,  ami 
to  confer  on  them  effectual  authority  to  amplify  restricted  immunities 
consented  by  the  law  giver. 
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In  answer  to  the  other  objection,  it  will  auiilce  to  remark  that  it 
does  not  appear  that  there  was  any  necessity  of  raising,  and  if  raised, 
of  determining  the  point  of  exemption,  as  the  Court  held  that  the  ex- 
emption churned  was  peraonal,  inalienable,  could  not  bo,  and  had  not 
been  transferred.    28  An.  482  j  3  Otto,  2J^. 

To  conclude  with  the  defendants  would  be  to  inject  and  incorporate 
into  the  Section  a  most  important  pro-vision,  which  was  not  placed  in  it 
by  the  legislature,  and  which  this  Court  has  not  the  power  of  interpo- 
lating into  it,  to  any  extent. 

We  think  that  the  expressed  intention  of  the  legislature  was  to  pro- 
vide that  the  property  of  the  corporation  should  be  exempt  during  ten 
years,  to  begin. after  the  completion  of  the  road  within  the  borders  of 
the  State,  and  that  previous  to  such  completion  it  should  not  be  exempt 
from  taxation. 

Male  dicta  expositio  qua  carrumpit  textum. 

It  is  unnecessary  to  determine,  in  this  controversy,  whether  the 
exemption  passed  or  not  to  the  defendants.  When  the  road  will  have 
been  completed,  and  an  attempt  is  made  to  collect  a  tax  from  them,  it 
will  be  time  enough  to  decide  the  question. 

We  find  no  error  in  the  judgment  appealed  from,  which  is  affirmed 
with  costs. 


No.  1042. 


A 
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F,  0.  Hudson,  District  Attorney,  for  the  State,  Appellee, 
BohL  Bay  and  D.  C.  Morgan,  for  Defendant  and  Appellant : 

A  juror  should  be  a  competent  and  intelligent  person,  understanding  the  EngUiih  language. 
Acto  1880,  Ko.  54. 


The  State  of  Louisiana  vs.  David  Williams,  alias  DeWitt  84  «a? 

'  52    731 

Williams. 

A  Juror  in  not  incompetent  under  the  Statute,  "who  says  on  his  voir  dire  that  he  dooH  not  knotr 
the  meaning  of  peijorj,  when  at  the  same  time  he  says  he  knows  what  fal«e  swearing 
me«M. 

If,  in  his  cbarce  to  the  jury,  the  Judge  dops  not  miHState  the  law,  nor  express  any  opinion  as  to 
the  factd.  there  U  no  ground  for  avoiding  the  verdict  on  account  of  his  charge. 

ICor  will  the  verdict  be  avuided  because  a  document  was  delivered  to  the  jury  on  their  retire- 
ment, which  was  offered  in  evidence  on  the  trial. 

"When  a  party  is  indicted  for  petjury,  for  having  falsely  sworn  in  a  previous  prosecution  that 
be  had  been  shot  by  the  person  prosecuted,  his  declaration  to  the  same  effect-,  made  shortly 
after  the  shooting  took  place,  in  explanation  of  a  slight  injury  to  his  head,  is  not  admissible 
in  his  favor  on  the  trial  for  pe^  ury.   It  was  not  a  part  of  the  res  getta  of  either  prosecution. 
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• 

It  is  never  the  duty  of  the  Court,  it  is  not  proper,  to  announce  to  the  Jury  abstract  propon* 

tions  of  law  not  involved  In  the  particular  pleadings  and  evidence  in  controversy,  however 

correct  those  propositions  may  be.    Bishop  on  Criminal  Procedure-,  vol.  I,  §  978. 
Hypothetical  propositions,  not  applicable  to  the  case,  tend  to  mislfsd  the  jury.    2  i&n.  756;  6 

An  2e6. 
Ko  paper,  being  part  of  the  evidence  in  the  case,  should  be  in  the  hands  of  the  Jnry  while  thqr 

are  in  their  room  deliberating  upon  a  verdict,  especially  as  Juries  are  now  constituted.  30 

An.  540 ;  Wharton's  Criminal  Law,  4th  Ed.,  $  3136  et  Mq. 
If  such  papers  or  evidence  are  shown  to  have  hail  any  influence  on  the  jury  in  arriving  at  a 

verdict,  a  new  trial  should  be  granted.    6  An.  560 ;  34  An.  ISO. 


The  opinion  of  tlie  Court  was  delivered  by 

Todd,  J.  The  defendant  was  tried  under  an  inform«ation  for  i)erjnryt 
convicted  and  sentenced  to  five  years'  imprisonment  at  hard  labor,  and 
has  appealed. 

1.  The  first  ground  of  complaint  urged  against  the  proceedings  of 
the  lower  court  is  the  ruling  of  the  Judge,  in  accepting  a  juror  as 
qualified  who  was  challenged  for  "  incompetency  under  the  Statute," 
by  the  counsel  for  the  accused.  We  learn  from  the  bill  of  exceptions 
that  the  juror  in  question  stated,  when  examined  on  his  rotr  dire,  that 
he  "  did  not  know  what  the  meaning  of  the  word  '  peijury '  was; "  bat 
it  further  appears  that,  when  questiohed  by  the  District  Attorney,  he 
stated  that  he  knew  what  "false  swearing,"  and  "swearing  to  a  lie,'* 
meant.  We  cannot  say  that  the  Judge  was  in  error,  in  holding  the 
juror  not  incompetent,  under  the  provisions  of  the  Statute  referred  to 
by  the  counsel,  (Act  54,  1880.)  The  counsel  argue  that  he  should  have 
been  excluded,  from  ignorance  of  the  English  language,  though  it 
does  not  appear  from  the  bill  that  such  ground  of  exclusion  was 
urged  in  the  lower  court,  and  had  it  been,  it  w-ould  not  have  been 
applicable.  It  may  show  ignorance,  not  to  know  the  meaning  of 
perjury,  but  not  ignorance  of  the  English  language,  in  the  sense  of  the 
Statute.  The  juror's  knowledge  of  what  false  swearing  was,  satisfiecl 
the  Judge  that  he  possessed  sufficient  intelligence,  touching  the  issue 
to  be  tried,  though  he  might  not  be  able  to  define  the  crime  of  peijory. 

2.  A  part  of  the  Judge's  charge  to  the  jury  is  complained  of  and 
was  excepted  to. 

The  Judge  is  required  to  charge  the  jury  upon  the  law  of  the  case. 
If  he  misstates  the  law,  to  the  prejudice  of  the  accused,  the  accused 
can  be  relieved.  So  the  Judge  is  inhibited,  in  his  charge,  from  com- 
menting on  the  facts  of  the  case.  He  is  not  charged  in  this  instance 
with  a  violation  of  duty  in  either  of  these  respects,  that  is,  either  by 
misstating  the  law  or  commenting  on  the  facts.  The  charge  in  ques- 
tion not  being,  therefore,  amenable  to  either  of  these  objections,  there 
is  nothing  for  this  Court  to  pass  on  with  reference  to  the  same.  We 
cannot  be  called  upon  to  pass  judgment  respecting  the  propriety  or 
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fitness  of  that  portion  of  the  cliarge  designated,  since  it  contravenes 
BO  pnnciple  or  provision  of  law,  and  is  not  so  alleged.  Boyce  vs. 
People,  55  N.  Y.  644. 

3.  After  the  jury  retired  to  make  up  their  verdict,  it  appears  that 
the  information  on  which  the  accused  was  tried  was  sent  for  by  one  of 
the  jurors.  The  deputy  sheri if  delivered  to  the  jury  the  information, 
and  with  it  the  indictment  in  the  case,  in  which  it  was  charged  the 
perjury  was  committed,  and  which  indictment  had  been  offered  in 
evidence  on  the  trial,  the  whole  of  it  by  the  State,  and  the  endorse- 
ments thereon  by  the  defendant. 

The  jury  having  this  document,  thus  regularly  a  part  of  the  evidence, 
in  their  possession,  under  the  attending  facts  was  not  such  an  irregu- 
larity as  to  avoid  the  verdict. 

On  this  subject  Lord  Coke  "  states  that  if  the  jury  carry  away  any 
writing  which  was  given  in  evidence  in  open  court,  this  shall  not  avoid 
the  verdict,  albeit  they  should  not  have  carried  it  with  them."  See 
also  Wharton  Crim.  PI.  and  Pr.,  8th  Ed.,  Sec.  828,  Note  6 ;  Wharton 
Crim.  Ev.,  8th  Ed.,  Sec.  312  j  Graham  &  Waterman  New  Trials,  Vol  1, 
p.  46,  Sees.  45,  46,  48,  78,-  13  Ind.  434;  Biuney  Pa.  239;  Stat«  vs. 
Bradley,  6  Ao.  555. 

4.  The  next  and  last  error  assigned  relates  to  the  ruling  of  the 
Judge  on  a  question  of  evidence. 

The  perjury,  for  which  the  accused  WiW  convicted,  was  charged  to 
have  been  committed  on  the  trial  of  one  Alfred  Murray,  for  shooting 
the  defendant  in  this  case,  and  was  alleged  to  consist  of  this  defendant 
having  falsely  sworn  on  such  trial  that  the  said  Murray  had  shot  at  him. 
On  the  trial  of  the  defendant  in  this  case  for  perjury,  thus  charged  to 
have  been  committed  in  the  other  case,  a  witness  on  the  stand,  who  had 
stated  that  shortly  after  the  alleged  shooting  by  Murray,  he  had 
observed  that  the  defendant's  hair  was  burned  or  singed,  was  asked 
what  explanation  did  he,  the  defendant,  give  as  to  the  cause  of  such 
injury.  This  was  objected  to  on  the  ground  that  it  was  the  declaration 
of  the  accused,  and  in  his  own  favor,  and  therefore  inadmissible,  and 
the  objection  was  sustained ;  and  the  question  of  the  propriety  of  the 
Judge's  ruling  on  this  point,  is  presented  to  us  by  a  bill  of  exception. 
The  testimony  was  properly  excluded.  The  declaration  of  the  accused 
sought  to  be  admitted  was  not  a  part  of  the  res  gestetf  either  of  this 
prosecution  or  the  former  one,  which  is  the  ground  urged  in  favor  of  \t% 
admissibility.  It  was  but  the  narrative  of  a  past  event,  "  and  res  gesta 
are  events  speaking  for  themselves  through  the  instructive  words  and 
acts  of  participants,  not  the  words  and  acts  of  participants  when  nar- 
rating the  events." 
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The  statement  made  under  oath  b^*  the  accused,  on  Murray's  trial 
for  shooting  him,  and  which  is  charged  to  be  false,  no  one  would  pre- 
tend could  afford  any  evidence  in  his  behalf,  or  be  offered  for  that 
purj)08e  on  the  trial  of  the  present  prosecution  for  peijury  against  him. 
The  statement  offered  on  this  trial,  and  excluded,  was  to  the  same 
effect,  it  is  to  be  presumed,  as  that  sworn  to  by  the  accused  on  the 
previous  trial,  and  botli  were  made  after  the  alleged  shooting  took  place. 
The  first  one  was  not  given  under  oath,  and  considering  the  time  it 
was  made,  and  what  transpired  subsequently  thereto,  the  prosecution 
of  Murray  for  'the  alleged  shooting,  and  the  testimony  of  the  accused 
to  the  fact  of  the  shooting,  it  might  naturally  be  inferred  that  this  first 
statement  was  concocted  in  advance  by  the  accused,  to  support  a  pro- 
jected prosecution  against  Murray  for  shooting  )iim.  Where  declara- 
tions of  an  acQused  can  be  construed  to  be  of  this  character,  they  can 
never  be  admitted  in  his  favor.    Wharton  Ev.  J  268,  8tb  Ed. 

We  have  thus  reviewed  all  the  grounds  of  error  assigned,  and  find 
nothing  therein  to  afford  the  accused  any  relief. 

The  judgment  and  sentence  appealed  from  are,  therefore,  affirmed 
with  costs. 
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No.  1057, 

John  &  Charles  Chaffe  vs.  John  T.  Ludeling. 


The  plea  of  discussloD,  urged  by  the  third  poasessor  in  an  hj-pothecary  action  to  enforce  a 
Jadioial  mortgage,  la  a  dilatory  exception,  and  cannot  be  pleaded,  after  default,  Dor  la  aa 
anawer  after  plea  to  the  merits,  and  when  ao  pleaded,  the  aame  mnat  be  dlaregarded. 
Notwlthatanding  the  apparent  cootiadiction  in  terma  between  Arta.  333  and  336  of  the 
Reviaed  Code  of  Practice,  the  former  moat  prevnil,  beoaaae  it  evidently  embodiea  the  true  leg- 
islative intent,  being  the  indnatrioua  incorporation  into  the  Code  of  the  provlalon  of  the 
Act  of  1839 ;  and  the  omibaion  to  qualify  the  terma  of  Art.  3.%,  In  accordance  therewith, 
waa  a  mantfeat  inadvertence. 

The  fact  that  the  price,  paid  by  the  third  poaaeaaor  for  the  property,  waa  applied  to  the 
payment  of  taxea  therein,  doea  not  entitle  him  to  aubrog.ition  to  the  lien  and  privilege  of 
the  State  and  Parish,  aa  againat  prior  mortgage  creditors.  The  payment  of  the  lax«« 
extinguished  them  and  the  liena  and  priviU>gea  by  which  they  were  aeoured  ;  and  they 
no  longer  exlat  aa  a  claim  ranking  that  of  plaintiffiB. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.     Rich- 
ardson,  J. 


Boatner  &  Liddell,  F.  P.  Stubbs  and  T.  StUlman,  for  Plaintiffs  and 
Appellees : 

1.    Those  persona  who  derive  title  to  real  eatate  dirocUy  from  a  certain  deed  are  privies 

thereto,  and  bound  by  the  recitals  therein.    Greenleaf,  §  23. 
SL    One  privy  to  an  authentic  act  can  not  contradict,  by  parol  evidence,  the  conaidentloii 

mentioned  in  the  deed  without  allegations  of  fraud,  error  or  violence.    U  M.  630;  1  La. 

940;  4  La.  1 ;  4  R.  299;  C.  C.  2276. 
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3.  Parol  evidenc«  is  Inadmissible  to  prove  that  tbe  Sheriff  announced  other  terms,  at  the  sale, 
than  those  mentioned  in  his  proces  verbal  and  advertisement,    13  An.  382. 

4.  Neither  the  Sheriff  or  his  deputy,  making  the  sale,  can  be  allowed  to  testify,  contradicting 
their  official  acts.    13  An.  38S. 

5.  The  plea  of  discussion  by  the  third  possessor,  in  a  hypothecary  action,  comes  too  late  after 
default,  and  issae  joined.  Such  an  exception  is  dilatory  in  its  nature,  and  should  be  plead 
in  limine  litis.    3  K  57 ;  11  An.  643 ;  31  An.  5tf5. 

6.  The  plea  of  discussion  is  waived  by  going  to  trial  on  the  merite,  without  demanding  a 
previous  decision  on  the  plea.    13  La.  373 ;  11  R.  408 ;  3  An.  223 ;  4  An.  350 ;  13  R.  194. 

7.  The  a^udication  completes  the  sale,  and  the  title  is  merely  the  evidence.  G.  C.  2605 ;  C. 
P.  695. 

8.  One  paying  taxes  is  not  thereby  subrogated  to  the  lien  and  privilege  of  the  State,  as  against 
the  mortgagee.    16  An.  132. 

9.  Taxes  when  paid  are  extinguished,  and  with  them  the  lien  and  privilege  of  the  Sfato ;  they 
are  not  debts  within  the  strict  sense  of  the  law.    36  An.  097 ;  38  An.  836. 

10.  When  the  purchaser  goes  Into  possession,  a  want  of  seizure  is  thereby  cured.  33  An. 
1043;  4  Otto,  6. 

11.  A  succession  sale  only  frees  the  property  of  mortgages  imposed  on  it  by  the  deceased. 
29  An.  385;  9  La.  13;  11  An.  385 ;  3  R.  5;  8 R.  99. 

I'i,    A  monition  only  cures  informalities  in  sales.    R.  S.  2370. 

John  T,  LudeUng^  in  propria  persona,  aod  John  H,  Dinkgrave,  for 
Defendant  and  Appellant : 

Discussion  not  necessarily  a  dilatory  exception.    C.  P.  715 ;  7  An.  145 ;  13  La.  423. 

Dilatory  exceptions,  not  relating  to  form  nor  declinatory,  may  be  filed  in  the  answer,  since  the 
re-enactment  of  the  Code  of  Practice  of  1870.  Art  C.  P.  336 ;  7  La.  197 ;  7  An.  145 ;  13  La. 
423;  IR  108;  :»  An.  1148. 

This  possessor,  in  an  hy]M>thecary  action,  has  the  right  to  point  out  other  property  which  is 
in  the  possession  of  the  debtor,  or  which  has  been  sold  by  him,  since  the  property  of  the 
third  possessor.  C.  P.  715.  This  is  not  a  dilatory  exception,  when  the  property  pointed 
out  is  more  than  enough  to  satisfy  plaintiffs*  claim.  13  La.  423.  Under  the  general 
issue  any  fiict  may  be  shown  to  disprove  the  allegations  of  the  petition,  or  to  defeat  the 
demand.    31  An.  81,  679;  Henn.  Digt.  Pleading,  V.  B.  Nos.  3  and  13. 

The  rule,  that  the  validity  of  a  sale  cannot  be  attacked  collaterally,  does  not  apply  in  a  suit,  when 
either  plaintiff  or  defendant  sets  up  the  title  as  a  basis  of  his  right.  33  An.  438;  15  La.  59 ; 
3  An.  161 ;  ^La.  343 ;  3  An.  333  ;  11  Mart.  632  ;  19  An.  53 ;  20  An.  211 ;  15  An.  177  ;  30  An. 
1157;  6R.  192..  Sheriff's  return  not  conclusive.  1  An.  34,  297;  2  An.  846;  6  Rob.  107. 
Clerks  of  courts  cannot  isssne  executions  or  judgments  as  on  a  twelve  mojiths*  bond.  30 
An.  1271,  Stn>ther  v«.  Richardson. 

A  sale  made  under  a  consent  decree,  on  terms  different  from  those  prescribed  by  law  for  forced 
sales,  are  governed,  by  the  rules  relating  to  ordinary  sales,  and  do  not  extinguish  mort- 
gages or  privileges.    3  An.  195  ;  5  An.  497 ;  IS  An.  326. 

The  third  po.Hses8or,  who  has  employed  the  price  of  his  purchase  to  pay  the  privileges  of  the 
State  and  Parish  for  taxcA  on  all  the  property  of  the  debtor,  has  a  right  to  show  that  a 
Judicial  sale,  alleged  in  the  pftition  to  have  been  made  to  the  plaintiffs,  is  an  absolute 
nullity',  because  of  an  absolute  lack  of  authority  in  the  officer  to  make  the  sale,  as  well  as 
on  account  of  fraud  or  oth«'r  illegalities.    30  An.  1157 ;  33  An.  438. 

Write  of  fieri  faeiaa  must  be  returned  within  seventy  days.  C.  P.  642;  30  An.  87.  If  certified 
copies  thereof  are  not  taken  by  the  oSic«r  before  tbe  writ  expires,  no  sale  can  be  made 
under  it.    30  An.  88 ;  2  La.  277 ;  11  Rob.  49,  218. 

To  make  a  valid  seizure,  possession  of  the  property  must  be  token  by  the  officer.  C.  P.  656, 
657 ;  6  Rob.  102,  345 ;  2  An.  338,  492,  785,  910 ;  4  An.  371 ;  6  An.  584. 

The  property,  at  cash  sale,  must  be  appraised,  and  must  bring  two-thirds  of  ite  appraisement. 
C.  P.  075,  680;  3  An.  390;  9  Rob.  531.  This  appraisement  cannot  be  waived  by  one. in 
bailing  circumstances.    1  An.  299,  340. 
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The  parohaser,  who  employs  the  price  of  hU  purchase  to  pay  the  back  taxes  of  the  delisqncBt, 
is  subrogated  to  all  the  iiifchU  of  the  State  aud  Parish.  C.  C.  Art  2161 ;  TouL  Vol.  VI,  7. 
p.  119,  No  19,  p.  1S6,  No.  103,  p.  139,  No.  118,  p.  146,  No.  119,  p.  180,  No.  138.  p.  184,  Ko. 
143  ;  Marcade  Vol.  4,  p.  516,  No.  67.2,  p.  343,  No.  711.  Baldwin  vs.  TfaompsDii  et  al.,  6  La. 
475 ;  MiUaudon  vs.  Allard,  8  La.  550;  11  La  51 ;  8  An.  480 ;  3  An.  313,  5;i9;  9  An.  i47 ;  18 
An.  733. 

If  the  State  had  a  title  to  the  lands,  by  virtue  of  the  forft*itnre  declared  by  law,  so  has  ths 
purchaser  subrogated.  31  An.  462,  Moruusvs.  Br3-arit:  Blick  will  Tax  Titles,  p.  544;  8 
N.  S.  p.  160;  Torreii^no  vs.  Segura's  Syndic,  33  An.  487 ;  Shannoo  vs.  Lane. 

If  the  State  had  no  title,  but  only  a  pledge  and  pnvilege  to  secure  the  payment  of  the  back 
taxes  due  the  State  and  Parish,  with  the  penalties,  interest  and  charges,  tlien  defendant 
and  his  vendor  have  that  ri;;ht.    Acts  of  1869,  Sei-tion  80. 

When  the  delinquent  lists  were  filed  ss  required  by  law,  the  title  of  the  delinquent  owner 
became  vested  in  thd  State,  an*!  the  creditor,  of  the  owner  could  not  seise  and  sell  the 
property,  unless  they  first  paid  the  taxes,  penalties,  interest  snd  charges,  due  the  State 
and  Parish.  And  after  the  time  fixed  for  redemption,  they  could  not  do  so  at  all,  without 
the  con«me of  the  State.    Kevised  Statnte,  Section  3147  :  Actsof  1871,  p.  115,  Sectiona  37.  38. 

Pefendant  and  his  vendor  occupy  precisely  the  place  of  the  State,  by  subrogation.  Aotsof 
1871,  page  182,  Section  68 ;  2  N.  S.  161  ;  Toul.  Vol.  VII,  pp.  126, 146,  LU4;  Marcade  Vol.  4, 
p.  543. 

In  an  hjirathecary  action,  when  the  third  povsesMor  hns  shown  that  he  Had  emploj-ed  the  piire 
of  his  purchase  to  pay  the  back  taxes  due  by  his  vendor  to  the  State  and  Parish,  with  the 
consent  of  the  seising  creditors,  who  released  from  seizure  the  tract  purchased,  for  that 
purpose,  and  that  he  had  redeemed  the  lands  of  his  vendor,  and  paid  the  Auditor**  fee  for 
certificate  of  redemption,  it  will  be  presumed  that  the  Tax  Collector,  the  Recorder  and  ths 
Auditor,  sworn  officers  of  the  State,  performed  their  duty,  and  that  the  ddinqnent  lists 
were  duly  recorded.    Henn.  Bigt.,  Evidence  IIT,  (d)  No  17. 

When  defendant  or  his  vendor  pa}  s  the  back  taxes  due  to  the  State  snd  Parish,  and  redeems 
the  lands  of  the  debtor,  with  the  price  of  his  purchase  of  part  of  the  debtor's  lands,  under 
agreement  with  the  seizing  creditors,  and  thus  enables  the  creditors  to  sell  the  other  tract 
of  lands  belonging  to  the  debtor,  free  from  the  privilege  of  the  State  and  Parish  for  the  ssid 
taxes—idl  the  creditors,  who  have  derived  an  advantage  from  the  purchase  by  the  defendant 
or  hia  vendor  and  the  redemption  of  the  landa  of  the  debtor,  are  estopped  from  attackiDg 
his  property— which  he  acquired  through  the  State  free  fi-om  mortgages.  31  An.  408;  5  B. 
523,  196;  5  An.  108,  368  ;  6  An.  274.349;  9  An.  528;  12  An.  473;  4  An.  393;  8  K.  165;  31 
An.  680,  81.  * 

The  plaintiffs,  who  allege  that  their  debtor's  property  has  been  sold ;  that  the  proceeds  of  the 
sales  have  been  credited  ou  their  Judgment,  and  that  there  is  a  balance  due  on  their  Judg- 
ment, must  produce  evidence  to  fix  definitely  the  amount  of  the  balance  due,  if  there  be 
any.    7  An.  555. 


The  opinion  of  the  Coni-t  was  delivered  by 

Fenner,  J.  This  is  an  hypothecary  action.  The  substantial  aver- 
ments of  plain  tiflfs'  petition  are:  that  they  are  judgment  creditors  of 
the  late  Mrs.  Eliza  W.  War  field,  by  reason  of  a  judguieiit  for  $5,()U0, 
"with  8  per  cent,  interest  from  May  3d,  1869,  rendered  in  their  favor  on 
March  20th,  1874,  and  inscribed  in  the  Mortgage  Oflfice  of  Ouachita 
Parish  ou  the  21st  of  March,  1874;  that  said  judgment  is  subjcN^t  to 
certain  credits,  viz:  a  credit  of  $95.10,  arising  from  a  jndicial  anle  of 
certain  property  of  Mrs.  Warfield,  known  as  the  Bon  Air  Plantatioo, 
under  executions  issued  upon  certain  judgments  against  her,  of  earlier 
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date  of  rendition  and  record  and,  therefore,  of  snpexior  rank  to  that 
of  petitioners,  at  wliicli  Bale  petitioners  became  the  purchasers  at  the 
price  of  $a375.48,  of  which  $3280.38  was  appropriated,  in  satisfaction 
of  said  superior  claims,  and  the  balance,  aforesaid,  of  $95.10  was  cred- 
ited on  petitioners'  judgment;  and  a  further  credit  of  $1934.50,  bein^c 
the  price  of  certain  other  property  sold  on  September  7th,  1879,  at 
judicial  sale,  in  the  bankrnptey  of  Mrs.  Warfield,  and  bid  in  at  that 
price  by  petitioners,  which  price  was  retained  by  them  as  a  credit  on 
their  said  judgment;  that  their  judgment  is  subject  to  no  other 
credits ;  that  at  the  date  of  record  of  their  said  judgment,  Mrs.  War- 
field  owned  certain  immovable  property,  known  as  "Oak  Grove 
Plantation,'^  in  Ouachita  Parish,  which  the  defendant,  Ludeling,  now 
possesses  and  claims  to  own,  and  which  is  subject  to  their  judicial 
mortgage,  and  that  they  know  of  no  other  property  of  defendant  in 
the  judgment  on  which  their  rights  can  be  enforced  ;  that  execution 
against  judgment  debtor  has  been  issued  and  returned  nulla  bona; 
that  the  notices  required  by  law  have  been  given,  and  all  legal  delays 
liave  elapsed,  and  judgment  is  asked  recognizing  their  mortgage  and 
decreeing  the  property  to  be  sold. 

No  answer  having  been  filed  within  the  legal  delay,  default  was 
taken  against  the  defendant.''  lie  then  appeared  and  set  aside  the 
default  by  filing  an  answer,  in  which,  after  first  pleading  the  general 
denial,  he  files  a  plea  or  exception  of  discussion,  averring  the  existence 
of  other  property  belonging  to  Mrs.  Warfield  and  duly  described^ 
which  he  claims  must  be  discussed,  and  avers  his  readiness  to  furnish 
the  funds  necessary  to  pay  the  costs  of  its  discussion.  Passing  by,  for 
the  moment,  other  defenses,  he  averred  that  he  purchased  from  the 
succession  of  H.  H.  Dinkgrave,  and  called  the  said  succession  in 
warranty,  through  its  administrator,  W.  H.  Dinkgrave. 

The  warrantor  appeared  and  filed  an  answer,  in  which  he  also  set 
up  the  plea  of  discussion. 

We  will  first  diHpose  of  the  plea  of  discussion. 

That  the  plea  of  discussion  is  a  dilatory  exception,  required  to  be 
pleaded  in  limine  luid  in  the  manner  prescribed  by  the  Code  of  Practice 
for  such  exceptions,  has  been  distinctly  ruled  by  this  Court  and  is  a 
Bettled  rule  of  practice.  Dwight  vs.  Linton,  3  Rob.  57  j  State  vs. 
Bradley,  II  An.  643. 

The  Code  of  Practice  itself  defines  dilatory  exceptions  to  be,  *'  such 
as  do  not  tend  to  defeat  the  action,  but  only  to  retard  progress ;"  Art. 
J^}2;  and  Pothier  says:  "The  exception  of  discussion  is  of  the 
<;lass  of  dilatory  exceptions,  since  it  only  tends  to  put  off  the  action 
of  the  creditor  until  after  the  time  of  the  discussion,  and  not  to  exclude 
it  entirely."     J  Pothier  Ob.,  Nos.  410,  411. 
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Prior  to  1839,  under  Articles  tV\S  and  ti36  of  the  fonner  Code  of 
Practice,  dilatory  exceptions  might  be  pleaded  in  the  answer  and  even 
after  default,  as  was  decided  in  Magee  vs.  Dunbar,  10  La.,  decided  in 
1837.  Thereafter,  the  legislature  passed  Act  53  of  1839,  which  pro- 
vided, in  its  23d  Section,  ^^  hereafter  no  dilatory  exceptions  shall  be 
allowed  in  any  case  after  a  judgment  by  default  has  been  taken,  and, 
in  every  case,  they  must  be  pleaded  in  Uniine  litis;  nor  shall  such 
exceptions  hereafter  be  allowed  in  any  answer  in  any  cause.''  Since 
the  adoption  of  this  law,  no  case  exists  in  which  such  exception  baa 
been  permitted  after  def^iult,  or  in  an  answer^  unless,  at  least,  the 
exception  was  pleaded  prior  to  any  plea  to  the  merits. 

In  the  Revised  Code  the  above  provision  of  the  Act  of  1839  is  incor- 
porated literally,  as  part  of  Art.  333,  but  by  a  piece  of  clumsy  careless- 
nesR,  Art.  336  is  left  as  it  formerly  stood  ;  so  that,  in  one  Article,  the 
Code  declares  that  dilatory  exceptions  shall  not ''  hereafter  be  allowed 
in  any  answer  in  any  causey"  while,  in  the  other,  it  says:  "the 
defendant  must  plead  in  his  answer  all  dilatory  exceptions  ou  which 
he  intends  to  rely."  This  apparent  contradiction  must  be  reconciled 
in  such  manner  as  to  give  effect  to  the  legislative  intention,  and  the 
history  we  have  given  of  the  legislation,  and  the  careful  incorporation 
of  the  provision  of  the  Act  of  1839  in  the  new  Code,  leave  no  doubt  that 
it  was  intended  to  govern  and  have  effect,  and  that  the  oniiasion  to 
qualify  the  terms  of  Art.  336  was  a  transparent  oversight.  In  any 
event,  the  objection  that  the  plea  was  filed  after  judgment  by  deCanlt, 
would  be  fatal  to  defendant's  pretension,  because  that  clause  of  Art 
333  is  not  inconsistent  even  with  Art.  336. 

This,  as  we  view  it,  eliminat'es  from  the  case  all  questions  as  to  the 
right  of  defendant  to  require  plaintiff's  to  look  to  any  other  property 
for  satisfaction  of  his  debt,  before  subjecting  that  of  defendant  to  his 
mortgage.  Nor  is  the  case  affected  by  the  fact  that  the  title  of  some 
of  the  property  formerly  belonging  to  Mrs*  Wartield,  passed  directly  to 
plaintiffs  themselves.  The  title  to  said  property  either  validly  passed 
to  plaintiffs,  or  it  did  not.  If  it  did,  being  a  title  from  judicial  sale 
freeing  it  from  mortgages,  the  property  is  clearly  not  liable  for 
Mrs.  Warfield's  debts.  If  it  did  not,  then  the  property  still  belongs 
to  Mrs.  Warfteld,  and,  like  any  other  property  of  hei-s,  could  only  be 
subjected  under  the  plea  of  discussion.  The  attack,  therefore,  made 
upon  the  title  of  plaintiffs  to  **  Bon  Air"  and  other  proi>ert3',  has  no 
relevancy  to  the  issues  remaining  in  the  case,  and  must  l>e  disregarded. 

The  only  serious  question  left  in  the  case  is  the  claiui  of  defendant 
and  his  warrantor,  that  at  the  time  when  Dlnkgrave  bought  the  Oak 
.Grove  plantation  from  Mrs.  Warfield,  she  owed  a  large  amount  of 
State  and  Parish  taxes  on  this  and  other  property,  for  the  whole  of 
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which  the  State  and  Parish  had  a  lien  and  privilege  upon  said  planta- 
tion, priming  the  mortgage  of  plaintiffs  and  all  other  mortgages ;  that 
the  said  Diukgrave  paid  said  taxes,  exceeding  in  amount  the  price 
stipulated  in  the  deed  from  Mrs.  Warfield  to  himself,  as  the  real  con- 
sideration of  said  purchase,  and,  by  reason  of  said  payment,  became 
subrogated  to  the  rights  of  lien  and  privilege  of  the  State  and  Parish, 
entitled  to  preference  over  the  claim  of  plaintiffs. 

Referring  to  the  act  of  sale  from  Mrs.  Wai'field  to  Dinkgrave,  we 
find  tlie  consideration  expressly  recited  to  be  "  the  sum  of  $3,782.36 
cash  to  lier  in  hand  paid,  receipt  whereof  she  hereby  acknowledges.'^ 

Defendant  having  no  rights  except  such  as  are  derived  from  that 
deed,  is  a  privy  thereto  and  bound  by  its  recitals  equally  with  his 
author.  Greenleaf  on  Evidence,  Sec.  23.  The  rule  is  inflexible,  as 
against  parties  to  such  acts  and  their  privies,  that  *^  parol  evidence 
shall  not  be  admitted  against  or  beyond  what  is  contained  in  the  acts, 
nor  on  what  may  have  been  said  before,  or  at  the  time  of  making 
them,  or  since.*'    C.  C.  2276. 

The  parol  evidence  offered  to  prove  that  the  price  recited  in  the  act 
was  not  paid,  as  therein  stated,  and  that  the  real  consideration  was  not 
so  mucli  money  paid  to  her,  but  was  the  payment  of  the  taxes  referred 
to  by  Dinkgrave,  was,  therefore,  inadmissible. 

This  price  was  the  money  of  the  vendor,  Mrs.  Warfield,  and,  if  it 
vfa&  employed  in  the  payment  of  taxes,  tliose  taxes  were  paid  and  ex* 
tingnifihed  with  her  money,  and  gave  rise  to  no  rights  in  favor  of  her 
vendee  or  defendant.  This  was  precisely  and  pointedly  decided  in 
Sorapuru  vs.  Lacroix,  1  La.  373. 

If  Dinkgrave  had  paid  the  taxes  before  he  acquired  the  property, 
under  no  circumstances  could  he  have  claim  to  subrogation. 

"  Pour  operer  la  subrogation  de  I'acquereur  dans  les  droits  des  cre- 
anciers  suns  stipulation,  11  faut  qu'il  les  ait  pay^s  depuis  son  acquisi- 
tion. Elle  n'existerait  pas  s'il  les  avait  payes  auparavant  sans  stipuler 
la  subrogation."    7  Toullier,  No.  143. 

If  he  paid  afterwards,  in  this  case,  he  must  have  paid  as  her  agent, 
and  with  her  money. 

But  it  seems  to  us  plaintiffs  have  little  concern  with  these  questions. 
They  are  not  attacking  the  title  of  defendant ;  they  are  neither  parties 
nor  privies  to  the  transactions  between  Mrs.  Warfield  and  his  author, 
Dinkgrave.  They  are  enforcing  their  purely  legal  rights  as  mortgage 
creditors,  and  ai-e  entitled  to  be  paid  out  of  the  property  by  preference 
over  all  except  mortgages  or  privileges  which  rank  their  own.  If  mort- 
gages or  privileges,  which  once  ranked  theirs,  have  been  extinguished, 
by  whomsoever  or  by  whatever  means,  they  no  longer  stand  in  the  way. 
of  plaintiffs'  rights.    Now,  the  fact  is,  that  the  taxes,  of  which  defend- 
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ant  now  claims  the  benefit,  have  been  paid,  and  tlie  liens  and  privile|^efi 
securing  them  have  been  extinguished.  The  evidence  shows  that  tliU 
was  the  very  object  of  the  payment,  and  tlie  consideration  npon  which 
Oak  Grove  Plant-ation  was  released  from  the  seizure  which  operated 
equally  upon  it  and  Bon  Air.  If  the  liens  and  privileges  were  not  extin- 
guished, how  was  it  that  Bon  Air  and  other  property  was  sohl  and 
passed  free  from  sucli  privileges  ?  But  if  tliey  were  extinguished  as  to 
otlier  property,  how  did  they  survive  as  to  Oak  Grove  T  The  fact  is, 
they  were  blotted  out  absolutely,  and  survive  in  favor  of  no  one  and 
to  no  extent. 

Dinkgrave  bought  this  property  freed  from  taxes,  and  subject  to  the 
judicial  mortgage  of  plaintiffs,  of  which  the  public  records  gave  him 
due  notice.  The  law  informed  him  that  the  property  would  be  sabject 
to  payment  of  plaintiffs^  debt,  unless  paid  by  Mrs.  Warfleld,  pereonally, 
or  out  of  proceeds  of  other  property  remaining  in  her  ownership  after 
the  sale.  So  well  aware  of  this  was  he,  tliat,  not  content  with  her 
warranty,  he  required  and  received  the  additional  warranty  of  a  third 
person,  Mrs.  Strother.  The  contingency  guarded  against  now  happens, 
and  he  must  look  for  his  prot-ection  to  his  warrantors. 

We,  therefore,  think  that  the  Judge  ad  hoc  erred  in  allowing  any 
portion  of  the  taxes. 

The  amendment  asked  as  to  the  description  of  the  land,  cannot  be 
allowed,  since  the  notices  and  delays  can  only  be  held  to  apply  to  the 
land  described  in  the  petition. 

The  allegations  of  defendant's  answers  lay  no  foundation  for  proof 
or  allowance  of  improvements,  and  the  claim  therefor  was  properly 
non -suited,  with  reserve  of  his  rights  to  recover  in  proper  action. 

The  exception  of  defendant,  based  on  effect  of  the  monition  taken  ont 
as  to  the  sale  in  the  succession  of  Dinkgrave,  is  frivolous,  and  is  not, 
indeed,  urged  in  tlie  argument. 

The  prayer  of  the  curator  adf  hoc  of  Mrs.  Strother,  to  amend  the 
judgment  by  allowing  him  an  additional  fee  for  services  in  thisConrt, 
is  evidently  invoking  at  our  hands  the  exercise  of  original  jurisdiction. 
He  must  apply  to  the  lower  court. 

It  is,  therefore,  ordered,  and  decreed,  that  the  judgment  appealwl 
from  be  amended,  by  striking  therefrom  that  portion  which  allowi 
the  warrantor,  succession  of  Dinkgrave,  the  amount  of  #936.20,  a* 
taxes  paid  by  him,  and  directs  this  amount  to  be  paid  by  preference 
out  of  the  proceeds  of  sale;  and  that,  in  all  other  respects,  the  said 
judgment  be  affirmed,  appellant  to  pay  costs  of  this  appeal. 
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No.  1065. 
Adolphe  Mey£r  vs.  N.  H.  Pargoud. 

Where  a  partition  In  kind  cannot  conveniently  be  made,  the  property  should  be  aold  to  effect 
the  partition.  Property  cannot  be  conveniently  divided,  where  sach  division  would 
neceaeitate  the  oantling  of  tenements  to  an  ix^arioaa  extent. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.    Bich- 
ardsoHj  J. 


It.  HieliardBon,  for  Plaintiff  and  Appellant. 
T»  O,  BentoHf  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  an  action  of  partition.  The  plaintiff  and  defendant 
are  the  joint  owners  of  a  plantation  known  as  the  ^^  Pargoud  Upper 
Place.''  Both  parties  are  desirous  of  a  partition,  and  they  only  differ 
in  regard  t«  the  mode. 

The  plaintiff  appeals  from  a  judgment  directing  a  partition  in  kind* 

Art.  1339  C.  C,  provides : 

"  When  the  property  is  indivisible  by  its  nature,  or  when  it  cannot 
be  conveniently  divided,  the  Judge  shall  order,  ♦  ♦  ♦  on 
proof  of  either  of  these  facts,  that  it  shall  be  sold  at  public  auction, 
etc." 

Art.  1340 :  ^'  It  is  said  that  a  thing  cannot  be  conveniently  divided, 
when  a  diminution  of  its  value  or  loss,  or  inconvenience  of  one  of  the 
owners,  would  be  the  consequence  of  dividing  it." 

These  Articles  are  plain  and  unambiguous.  In  this  case  a  large 
plantation  is  sought  to  be  divided.  A  division  in  kind  should  give  to 
each  proprietor  a  smaller  plantation,  if  not  complete,  with  at  least  a 
share  of  the  open  land,  woodland,  buildings,  etc.,  if  not  exactly  equal, 
approximating  equality.  In  the  language  of  former  decisions  on  this 
subject,  *'  the  property  must  be  susceptible  of  division  into  two  parts 
of  equal  value,  without  the  cantling  of  tenements  to  an  injurious 
extent."     15  An.  697. 

This  rule  may  be  too  exjict,  and  may  be  subject  to  variation,  accord- 
ing to  circumstances.    The  general  rule  declared  is,  however,  correct. 

In  the  instant  case,  the  plantation  consists  of  984.85  acres,  of  which 
500  are  in  cultivation.  It  is  well  improved,  having  all  the  required 
buildings  and  their  appurtenances,  which  give  great  value  to  the 
place.  These  buildings,  it  is,  however,  shown,  occupy  a  space  of  less 
than  fifty  acres,  and  according  to  the  evidence  in  the  record,  no  divis- 
ion of  the  plantation  could  be  made  that  would  divide  these  buildings 
between  the  proprietors^  with  an  adequate  share  to  eacli,  of  the  open 
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land  and  woodland.  The  testimony,  to  our  minds,  leaves  no  doubt  on 
this  point.  It  is  the  testimony  of  men  of  the  largest  experience,  and 
thoroughly  familiar  with  the  place,  and  upon  whose  judgment  on  the 
subject  we  have  great  reliance. 

A  partition  in  kind,  if  not  wholly  impracticable  on  the  principles 
announced,  would  be,  to  say  the  least,  extremely  inconvenient  and 
injurious.  We,  therefore,  think  the  Judge  of  the  first  instance  was  in 
error  in  ordering  this  mode  of  partition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  tlic  judgment 
appealed  from  be  annulled,  avoided  and  reversed  ;  and  proceeding  to 
render  such  judgment  as  the  lower  court  should  have  rendered,  it  is 
ordered,  adjudged  and  decreed,  that  there  be  a  partition  of  the  lands 
and  plantation  described  in  the  partition  between  plaintiff  and  defend- 
ant; and  to  effect  said  partition,  it  is  further  ordered,  adjudged  and 
decreed,  that  the  said  property  be  sold  at  public  auction,  according  to 
law,  after  due  appraisement  of  the  same,  the  costs  of  said  proceedings 
and  of  the  sale,  and  likewise  the  cost«  of  the  lower  court,  to  be  paid 
equally  by  the  parties  to  the  suit,  and  of  this  appeal,  by  the  defendant 
and  appellee. 
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No.  1052. 

James  Hamilton  vs.  Vicksburg,  Shreveport  &  Pacific  Railroad 

Company. 

The  State  legislature  has  unlimited  power  to  erect  bridges  and  railways,  and  make  any  other 
public  works  across  navigable  waters,  subject  only  to  the  paramount  aatltority  of  tbe 
national  government. 

Tbe  power  granted  by  the  legislature  to  a  railway  company  to  build  a  rofld  between  two 
points,  carries  anthority  to  cross  navigable  waters  and  to  build  necessary  draw  bridges,  asd 
this  authority  implies  the  right  and  imposes  the  duty  to  maintain  nnd  repair  or  rebniU 
such  bridges.  A  railway  company  having  authority  to  build  or  rebuild  a  bridge  across  a 
navigable  stream,  is  not  responsible  in  damages  for  temporary  obstructions  of  tbe  stream 
by  scaffolding,  or  by  the  construction  of  a  temporary  stationary  bridge,  and  fur  nnavold- 
able  delay  in  the  completion  of  the  bridge. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.    Sick- 
ardson,  J. 


John  T.  Ludelinfjj  for  Plaintiff  and  Appellant. 

F.  P.  Shthhs  and  Boatner  (&  Liddellj  for  Defendant  and  Appellant: 

The  charter  of  the  Vicksburg,  i^hreveport  and  Texas  Railroad,  authorizing  theconstmctinB 
and  maintenance  of  a  railroad  from  Vicksburg  to  Texas,  through  Moni^oe  and  Shreveport, 
gave  the  permission  to  bridge  the  streams  on  tbe  route,  and  in  case  of  navigable  ttnau, 
tlie  right  to  use  tbe  means  necessary  to  build  and  maintain  drawbiidgea,  and  if  neeefsarr 
to  obstruct  the  streams  temporarily,  it  was  legal.  Act  33S,  1P53 ;  Redfield.  3-2S ;  Fall Bivn- 
Iron  Works  vs.  Old  Colony  Railway,  5  Allen,  221 ;  Work's  Injunction,  4  McL.  425;  Colun- 
bus  vs.  Pioneer  Bridge  Company,  6  McL.  70. 
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8.  State  leeislatnrea  have  anlimited  power  to  erect  bridge*  asd  railwaj'H  and  moke  amy  other 
works  across  navijf^able  rivers,  subject  only  to  the  paramouDt  authority  of  the  national 
govt-rument.  Keddeld,  323;  15  Waid,  113;  4  HarriuR.  389;  5  Gilniar,  351;  1  McLean  C. 
C.  337 ;  2  Peter*,  245;  1  Stockton,  586;  21  ISarb.  617. 

3.  In  respect  to  the  purely  internal  streams  of  a  State,  the  public  right  of  navigation  in  ezclu* 
sively  under  the  control  and  regulation  of  the  le}:islatnre,  and  the  Statute  authorizing  the 
building  and  maintaining  tho  railroad  was  clearly  within  the  scope  of  its  authority,  and 
the  struotore,  though  it  be  ao  impediment  to  navigation,  is  Liwful.  18  Howard,  432 ;  5 
^end.  448;  15  Wend.  113;  17  T.  R.  195;  20  T.  R.  90,  101 ;  5  Cow.  103;  6  Law  Reg.  6;  3 
Wall.  725. 

4.  That  being  in  the  exercise  of  a  lawful  right  in  the  rebhilding  of  its  bridge,  any  damage 
resulting  theieftvm  is  damnum  absque  injuria.  Week's  Sedgwick,  111 ;  Broom  Maxims  1, 
13  d.  Ill:  It  An.  711;  13  An.  426;  15  An.  550;  27  An.  442;  30  An.  30;  13  Moore  209;  17 
John  100 :  2  Wheat.  35d ;  36  Mo.  202;  57  M.  433. 

5.  That  having  exercised  prudence  and  more  than  ordinary  precaution  to  prevent  delay  in 
tho  wotk  of  rebuilding,  and  nsing  all  means  in  its  power  to  expedite  the  work,  not  bt-ing 
guilty  of  laches  or  negligence,  the  damage,  if  any,  resulting  fVom  an  unforeseen,  unusual 
and  providential  cause,  defendant  is  nut  responsible  therefor.  C.  C.  6613,  3556, 15 1933, 2533, 
2697,  2899,  2911,  2046 ;  2  Hoe  lO&i ;  Obig ;  Ransom  vs.  Labranche,  16  An.  121 ;  Wharton  on 
134 ;  70  Penn  86;  7  Vt.  62 ;  3  East.  509 ;  2  Keys,  169 ;  2  Jones,  205 ;  6  Mon.  337. 

6.  That  if  any  dnmage  resulted  to  plaintiff  when  he  can  led  his  boat,  in  the  face  of  information 
that  it  could  not  get  through  nnd  thei-e  was  nothing  in  the  river,  or  to  carry  there,  that 
would  pay,  thus  not  only  contributing  but  causing  it  himself,  is  not  entitled  to  recover. 
Lacher  vs.  Jackson  K.  R.,  26  An.  520 ;  13  111.  585 ;  19  111  510 ;  5  Barb.  337 ;  15  Ark.  118 ;  40 
N.  Y.  34. 


The  opinion  of  the  Court  was  delivered  by 

Focnty  J.  Plaintiff 's object  is  to  recover  dauinges  exceeding  $12,000, 
alleged  to  have  been  caused  him  hy  the  defendant  corporation,  in  con- 
sequence of  an  unlawful  obstruction  on  the  Bceuf  river,  a  navigable 
stream,  on  whicli  plaintiff  was  running  a  steamboat. 

The  answer  is  a  general  denial,  coupled  with  the  special  averment 
that  defendant,  incorporated  under  the  laws  of  this  State,  had  the  right 
of  building,  repairing  and  rebuilding  necessary  bridges  over  all  streams 
along  its  line. 

The  case  was  tried  by  a  jury,  who  found  a  verdict  of  one  thousand 
dollars  in  favor  of  plaintiff,  and  both  parties  have  appealed. 

Our  attention  is  called  to  numerous  bills  of  exceptions  t-aken  by 
counsel  on  both  sides,  many  of  which  can  hardly  be  considered  as 
serious,  and  are  overruled  in  globo. 

The  objection  to  the  introduction  of  J.  W.  Green's  testimony,  on  the 
ground  that  the  certificate  of  the  Governor  of  Georgia  to  the  magis- 
trate's signature  and  capacity,  had  not  been  signed  by  him,  but  by  his 
private  secretary,  was  not  well  taken.  The  original  document,  which 
is  annexed  to  the  transcript,  purports  to  have  been  signed  by  the  Gov- 
ernor^ under  the  seal  of  the  State,  and  is  conclusive  as  to  its  veracity 
and  authenticity. 
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The  objection  to  the  right  of  Green  and  Preaton,  shown  to  be  experi- 
enced railroad  men,  to  express  o]>inions  as  to  the  time  necessary  to  the 
building  of  a  britlge,  and  other  matters  connected  tlierewith,  was  prop> 
■erly  overruled,  the  witnesses,  being  experts,  were  competent  to  give 
their  opinions  on  the  subject  matter  of  tlieir  examination. 

Some  irrelevant  evidence  was  admitted,  but  it  will  not  be  considered 
by  us. 

As  the  whole  case  is  to  be  reviewed,  both  on  the  law  and  on  the 
facts,  we  deem  it  unnecessary  to  express  a  formal  opinion  on  the  excep- 
tion urged  by  defendant  to  the  Judge's  charge  to  the  jury,  as  it  will  be 
virtually  disposed  of  in  our  statement  of  the  law  governing  the  case. 

The  testimony  is  somewhat  conflicting,  but  after  a  careful  examina- 
tion of  the  record,  we  find  the  following  facts  to  be  fully  established 
under  the  evidence. 

A  drawbridge  of  the  Company,  crossing  Boeuf  river,  a  na^ngable 
stream,  having  been,  on  inspection,  found  decayed,  rotten  and  unsafe 
for  the  use  of  a  railroad,  the  Company  determined  to  rebuild  the 
bridge  in  the  summer  of  1880. 

The  superintendent  of  the  road  then  entered  into  a  contract  with  an 
experienced  bridge  builder,  who  undertook  to  build  the  bridge  during 
the  summer  months,  when  Bceuf  river  was  usually  too  low  for  paqwses 
of  navigation. 

Owing  to  an  overflow  of  the  surrounding  country,  caused  by  inunda- 
tions from  the  Mississippi  river,  lasting  until  the  end  of  April,  the 
work  could  not  be  begun  before  July,  after  the  complete  subsidence 
of  the  high  water. 

In  order  to  accelerate  the  structure,  and  to  avoid  any  obstruction  to 
navigation,  the  Company  stipulated  with  the  contractor  for  the  prepara- 
tion of  the  necessary  materials  at  their  workshops  in  Monroe,  and  for 
their  transportation  to  the  spot  as  soon  as  the  stage  of  the  water  would 
permit  the  structure  of  the  bridge. 

In  order  not  to  suspend  travel  and  through  trains,  and  acting  on 
long  experience  which  taught  the  fsict  that  the  navigable  season  m 
that  river  usually  began  at  the  end  of  December  of  each  year,  and 
ended  in  July  following,  and  that  the  construction  of  a  temporarr 
stationary  bridge  immediately  adjoining  the  bridge  under  progn»M  of 
construction,  would  not  interfere  with  navigation,  the  Company  built 
such  a  temporary  structure,  on  which  they  ran  their  trains.  Bnt. 
beginning  in  August,  and  ending  only  in  December  following,  a  very 
rainy  season  set  in,  and  swelled  the  waters  of  the  river  to  almost  an 
unprecedented  height  for  the  summer  season,  and  materially  impeded 
the  progress  of  the  work,  which  was,  in  consequence  thereof,  not  com- 
pleted till  late  in  December,  when,  under  ordinary  circumstances  it 
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ftlionld  and  would  have  been  terminated  in  September  or  early  in 
October,  long  before  the  resumption  of  navigation  on  the  river  as  a 
channel  of  commerce. 

By  reason  of  the  incessant  rains  which  impeded  the  T^'ork,  an  unu'^ 
snally  early  stage  of  navigable  water  on  the  river,  was  "obtained  in 
November,  when  plaintiff  undertook  to  run  his  boat,  in  his  accustomed 
trade,  which  was  mainly  above  the.  bridge,  and  the  passage  was 
obstructed  by  the  tenjporary  stationary  bridge  of  the  defendiint,  and 
this  obstruction  lasted  during  a  time  in  whidi  he  could  have  made  four 
trips  between  New  Orleans  and  the  head  of  navigation  on  Bceuf  river. 

Under  this  st^ite  of  things,  the  Company  did  everything  in  its  power 
to  accelerate  the  construction  of  its  bridge,  and  to  remove  the  obstruc- 
tions to  navigation,  by  adding  to  the  constructor^  force  a  gang  of  its 
own  bridge  laborers,  by  working  on  Sunday,  and  by  trying  even  to  do 
night  work. 

Now,  we  hold  that  under  its  charter,  by  which  it  was  empowered 
and  authorized  to  construct,  make  and  maintain  a  railroad  from  m  point 
on  the  Missi8si]>pi  river  opposite  Vicksburg,  thence  west  to  the  line  of 
the  Stjite  of  Texas,  via  Monroe  and  Shreveport,  the  Company  had  the 
undoubted  right  to  build  all  the  necessar^*^  bridges  across  any  navigable 
stream  in  the  course  of  its  line,  and  that  the  legislature  had  the  power 
to  confer  such  right. 

"  The  grant  of  power  to  construct  a  railway  between  two  iioints, 
carries  authority  to  cross  navigable  waters,  if  tliat  is  reasonably  neces* 
sary  in  the  construction  of  the  works.''  RedHeld,  p.  ^f22,  Note ;  5 
Allen,  221. 

It  is  also  unquestioned,  that ''  the  State  legislatures  have  unlimited 
power  to  erect  bridges  and  railways,  and  make  any  other  public  works 
across  navigable  waters,  subject  only  to  the  paramount  authority  of 
the  national  government."  Redtield,  323 ;  People  vs.  Keussahier  & 
Saratoga  K.  R.  Co.,  15  Wendell,  N.  Y.,  113;  Oilman  vs.  Philadelphia, 
3\Vall.7J3;  The  Wheeling  Bridge  case,  18  Howard,  432  ;  The  Black- 
bird Creek  Marsh  Company's  case,  2  Peters,  245 ;  AVorth  vs.  Junction 
K.  R.  Co.,  5  McLean,  425. 

These  principles,  resting  on  foundations  of  reason,  as  well  as  of  law 
and  authority,  giving  the  right  to  build  necessary  bridges,  necessarily 
imply  not  only  the  right,  but  the  duty  of  the  Company  to  keep  and 
maintain  them  in  such  repair  as  the  public  safety  may  require.. 
Hence,  the  legal  right  of  the  defendant  Company,  to  rebuild  the  bridge 
in  question,  which  had  been  pronounced  unsafe  by  competent 
authority. 

We  shall  now  consider  whether,  under  the  circumstances  disclosed 
by  the  record,  the  Company  can  be  held  responsible  for  the  damages 
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occasioned  by  it  to  the  plaintiff,  through  tlie  delay  which  it  met  iu  the 
construction  of  that  bridge,  which  delay  became  unavoidable,  under 
the  unexpected,  unforeseen  and  unprecedented  rains  which  prevailed 
during  the  months  of  August,  September,  October,  November  and 
December  of  that  year. 

This  proposition  involves  the  consideration  of  the  question  of  a 
party's  responsibility  in  damages  for  injury  done  to  another,  in  the 
pursuit  of  a  legal  right,  or  in  the  performance  pf  a  lawful  act.  And 
both  on  reason  and  authority  the  inquiry  must  be  answered  in  the 
negative. 

The  Company  had  the  right  to  build  the  temporary  bridge,  in  order 
to  facilitate  the  structure  of  the  new  bridge,  and  for  the  purpose  of 
continuing  its  through  trains.  If  the  bridge  had  been  completed,  and 
the  obstruction  to  navigation  removed  before  the  resumption  of  trade 
on  the  river,  as  had  been  contemplated,  and  as  it  was  reasonably  ex- 
pected, no  one  could  have  complained,  as  no  one  could  have  been  in- 
jured or  damaged.  The  delay  was  caused  by  accidents  and  circum- 
stances  over  which  the  Company  had  no  possible  control,  and  forwhich 
it  cannot  be  held  responsible  in  justice  or  in  law. 

In  the  case  of  the  Memphis  &  Ohio  R.  R.  Co.  vs.  Hicks,  5  Sneed 
Tennessee,  p.  427,  it  was  held,  **  that  the  provision  in  the  charter  of  a 
railway  company,  authorizing  it  to  bridge  a  navigable  stream,  provided 
that  the  navigation  of  the  stream  shall  not  be  obstructed,  is  not  vio- 
lated by  a  temporary  obstruction  of  the  stream  by  scaffolding,  etc.,  in 
the  construction  of  the  bridge^" 

The  present  case  presents  circumstances  clearly  entitling  the  de- 
fendant to  the  protection  of  the  rule  of  ''  damnum  absque  injuria,'"  and 
we  are,  therefore,  compelled  to  exonerate  it  from  any  responsibility  for 
the  damages  resulting  from  the  temporary  obstruction  to  the  navigation 
of  B<Buf  river,  in  its  attempt  to  rebuild  a  necessary  bndge.  Ransom 
vs.  Labranche,  16  An.  121  ;  11  An.  711;  15  An.  559;  27  An.  442; 
Week's  Absque  Injuria,  Pars.  48,  49. 

This  conclusion  eliminates  from  discussion  the  question  of  the  dam- 
ages, which  plaintiff  ma}'  or  not  have  suffered  from  the  obstruction  of 
the  river,  which  is  thus  shown  not  to  have  been  nnlawful. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of 
the  jury  be  set  aside,  and  the  judgment  of  the  lower  court  annulled, 
avoided  and  reversed ;  and  it  is  now  ordered,  that  plaintiff's  demand 
be  rejected,  and  his  action  dismissed  at  his  costs  in  both  Courts. 


On  Application  for  Rehearing. 
Fenner,  J.    It  is  proper  to  state  that,  in  this  case,  the  evidence 
establishes  that  Boeuf  river,  the  stream  across  which  the  bridge  wai 
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bnilt,  lies,  as  a  navigable  stream,  wLolly  witbiu  the  limits  of  the  State 
of  Louisiana.  Althonj^h  the  upper  portion  of  the  stream  itself  lies  in 
Arkansas,  it  is  not  navigable,  and  has  never  b?en  navigated  as  high  up 
as  the  Arkansas  line. 

The  authority  of  Congress  over  navigable  streams  is  an  incident  of 
the  power  to  regulate  com nierceamoi{</  the  StateSf  and  only  affect*  rivers 
which  are  highway's  of  commerce  between  different  States.  As  to 
streams  which  are  navigable  only  within  the  limits  of  a  single  State, 
the  authority  of  its  legislature  is  complete.  Penn.  vs.  Wheeling  Bridge 
Co.  IB  How.  432;  1  Red  field  on  Railways,  $  78,  notes  and  authorities 
cited. 

This  makes  it  clear,  that  in  the  instant  case,  the  authority  derived 
from  the  legislative  action  of  the  State  did  not  conflict,  under  any 
view,  with  any  paramount  authority  of  the  federal  government. 

Rehearing  refused. 


No.  1049. 

A.  W.  FoBBES,  Executor,  et  al.  vs.  Mrs.  M.  T.  Layton  and 

Husband. 

Where  a  sale  is  made  on  credit  to  a  married  woman,  of  real  eatate,  for  a  price  exceeding 
twice  the  value  of  the  property,  and  it  is  not  shewn  that  she  administered  her  separate 
estate,  and  had  means  to  inveat,  ample  enough  to  enable  her  to  make  the  purchase 
with  a  reasonable  prospect  of  paying  the  price,  the  purchase  must  be  considered  a  speca- 
lation  and  made  for  the  benefit  of  the  community,  agd  the  pecuniary  liability  for  the  debt 
cannot  be  fastened  upon  her.  Where,  in  such  a  case,  the  payment  of  the  purch«se  price 
was  secured  by  mortgage  on  property  of  a  like  value,  owned  by  the  wife,  too  mortgage  is  a 
nullity,  because  given  in  contravention  of  a  prohibitory  law,  tosecure  a  debt  for  which  the 
husbftDd  or  the  community  is  responsible.    Judgment  affirmed. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.    Bich- 
ardson,  J. 

J^.  P.  Stubbs,  for  Plaintiffs  and  Appellants : 

1.    The  wife  having  the  right  to  administer,  personally,  her  paraphernal  property,  though  she 

penult  the  husband  to  control  and  manage  it,  may  withdraw  it  from  hia  administration  at 

will.    C.  C.  2384.  2:J86,  2397.  2301. 
fL    The  act  of  purchase  by  the  wife,  with  the  consent  of  the  husband,  was  the  resumption  by 

her  of  the  administration  of  her  separate  eatate.    1  R.  367 ;  4  R.  194 ;  S  An.  990 ;  5  An.  611 ; 

8  An  286. 

3.  A  marrie<l  woman  having  separate  funds,  or  property,  may  reaome,  at  will,  its  administnk- 
Uon  and  Invest  and  re-invest  it.  C.  C.  2384 ;  9  L.  299 ;  11  R.  526 ;  2  An.  930 1  5  An.  611 ;  16 
An.  213. 

4.  The  wife  may  not  only  invest  her  separate  funds  in  hand,  bat  may  buy  property  on  a 
credit.    C.  C.  2361 ;  16  An  214 ;  33  An.  168. 

5.  The  wife  may  buy  at  succession  sale  even  beyond  the  extent  of  her  interest  in  the  estate, 
and  the  purchase  will  enure  to  her  separate  estate  and  will  be  paraphernal.  Succession  of 
Tan  Ransellers,  6  An  603;  5  An.  11i»;  5  An.  742;  8  An.  336. 
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6.  A  parcbase  at  private  sale,  ander  provisions  of  Section  2359  R.  S.,  by  ose  Joint  bcir  of  the 
iutorf  st  of  the  co-beira,  Is  llcitation  —a  sale  for  pai-titi  >n. 

7.  Haviug^,  by  the  act  of  purchase,  resumed  the  admin iiitration  of  her  separate  estate,  a 
married  woman  is,  as  well  as  other  persons,  estopptd  from  denying  it,  fur  the  purpose  of 
defeatiug  her  obligations  iucorrod  to  others,  and  in  a  manner  predicated  thereon.  A 
married  woman  may  be  estopped.    Bank  of  Lafayette  vs.  Mis-  Braff,  33  An.  634. 

,  Boat  Her  dt  Liddellj  for  Defeudaats  aud  Appellees, 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  to  enforce  the  payment  of  the 
l^ahmce  due  ou  tlie  purchase  price  of  certain  real  estate  said  to  Iiave 
been  acquired  by  the  defendant  for  her  individual  and  separate  benefit. 
The  amount  claimed  is  alleged  to  be  secured  by  vendor's  privilege  on 
the  property  sold  and  by  mortgage  ou  other  property  of  the  defendant. 

The  defense  is,  that  the  purchase  was  not  made  by  the  defendant, 
for  her  own  account,  but  for  the  benefit  of  the  community  existing 
between  her  and  her  husband ;  that  the*  debt  C4)ntracted  is  the  debt  of 
the  latter  j  tliat  the  security  given  for  tlie  payment  thereof  by  mortgage 
on  the  property  of  defendant,  is  illegal  -,  that  the  debt  did  not  enure  to 
her  benefit ;  that  she  did  not  have  the  means  to  purchase,  and  did  not 
buy,  and  that  she  is  not,  therefore,  responsible. 

There  was  judgment,  relieving  the  defendant  from  the  debt,  annul- 
ling the  sale,  and  putting  the  parties  in  the  condition  in  which  they 
stood  prior  to  the  transaction. 

-  From  the  judgment  thus  rendered,  the  plaintiffs  have  appealed. 
They  ask  its  reversal,  only  so  far  as  it  relieves  the  defendant  from  pe- 
cuniary liability,  but,  were  the  judgment  affirmed  in  that  respect, 
they  remain  satisfied  with  the  equitable  decree  of  the  lower  cotut. 
The  defendant  and  appellee  has  not  pra^'ed  for  any  amendment  of  the 
judgment  thus  brought  up  for  review. 

The  facts  disclosed  by  the  record  and  by  the  admissions  of  the 
parties  litigant,  are  the  f(»llowing: 

Alice  and  Mary  Mason,  minors,  became,  by  iuheritAuce,  in  1871.  the 
owners  of  the  undivided  half  of  the  Bry  Plantation,  near  the  City  of 
Monroe  J  the  remaining  half  accruing,  by  like  title,  to  the  present 
defendant. 

After  compliance  with  the  formalities  prescribed  by  law,  to  anthorize 
the  private  sale  of  the  property  of  minors  in  certain  cases,  the  half  of 
the  above  named  property  was  purchased  by  the  defendant,  with  her 
husband's  authorization,  for  $27,000,  the  payment  of  this  sum  beinp 
secured  by  vendor's  privilege  on  the  property  sold,  but,  besides,  hy 
conventional  mortgage  on  the  half  belonging  to  the  defendant  t»ho 
owned  also  a  piece  of  land  yielding  as  much  as  $1,000  annually.  The 
revenues  of  all  the  paraphernal  property  of  the  defendant,  which  wis 
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under  the  administratioD  of  her  husband  at  the  date  of  the  sale,  were 
and  have  been  insufficient  to  meet  the  notes  sued  upon  in  this  case. 
As  much  as  $9,474.54  were  paid  on  the  purchase  price.  The  value  of 
the  property  sold,  at  tlie  date  of  the  sale,  and  since,  did  not  exceed 
$25,000 /or  the  whole,  at  wliich  it  was  appraised  in  the  inventory.  The 
purchase  price  exceeded  by  $2,000  double  the  value  of  the  half  interest 
sold.  The  annual  revenues  vielded  by  the  whole  land  do  not  exceed 
two  thousand  dollars. 

The  bare  statement  of  the  facts  of  this  case  suffices  to  refute  conclu- 
sively the  pretensions  of  the  plaintiff  to  fix  a  liability  on  Mrs.  Layton. 
She  had  no  paraphernal  funds  to  invest^  she,  therefore,  could  make 
and  made  no  investment  by  the  purchase. 

Had  she  possessed  means  ample  enough  to  enable  her  to  make  the 
purchase,  with  a  reasonable  prospect  of  paying  the  price  of  sale,  this 
action  would  present  important,  different  features. 

It  is  not  even  shown  that,  since  the  purchase,  she  resumed  the  ad- 
ministration of  the  other  property  which  she  owned  previous  to  the 
transaction,  or  that  she  administered  the  half  inherited  and  the  half 
said  to  have  been  acquired  by  her. 

In  the  absence  of  such  proof,  the  presumption  is,  that  her  husband 
has  continued  up  to  this  day  to  administer  her  property,  the  revenues 
of  which  belonged  to  him  and  fell  in  the  community.  R.  C.  C.  2363,* 
2385,  2402,  2403. 

We  cannot  sanction  the  proposition,  that  from  the  fact  of  the  pur- 
chase it  must  be  inferred  that  the  defendant  resumed  the  adminis- 
tration of  her  estate.  Such  resumption  itself  is  a  fact  which,  like  all 
other  material  facts,  must  be  established. 

We  think  that  the  questions  at  issue  in  this  controversy  come  within 
the  well  considered,  exhaustive  and  leading  rulings  in  the  J6  An.  214; 
29  An.  75;  and  33  An.  168,  609,  so  eftectually,  that  we  are  justified, 
>vithout  further  discussion,  in  holding  that  the  property,  said  to  have 
been  acquired  by  the  defendant  in  this  case,  for  her  individual  account, 
cannot  be  so  viewed,  but  must  be  considered  as  having  been  purchased 
for  purposes  of  speculation,  for  the  benefit  of  the  community,  and  that, 
therefore,  the  pecuniary  liability  for  what  remains  due  on  the  price 
cannot  be  saddled  upon  her. 

As  an  irresistible  corollary,  it  follows  that  the  mortgage  which  she 
gave  on  the  half  inherited  by  her,  must  be  treated  as  a  nullity,  as  con- 
sented in  violation  of  a  prohibitory  law,  to  secure  the  payment  of  a 
debt  for  which  her  husband  is  alone  responsible.  R.  C.  C.  2398 ;  H. 
D.  868 ;  L.  D.  409. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  apjpealed 
from  be  affirmed  with  costs. 
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No.  loas. 

Thk  State  of  Louisiana  vs.  Miles  Taylor. 

The  StAte  ha«  tbe  oonstitutioniil  lijrht  to  appeal  in  criminal  caaea.  where  the  indictnrrat  baa 

been  quaabed  before  A  trial,  or  ht-ld  bad  upon  a  demurrer,  and  where  it  purpoita  to  cbarga 

an  offenae  pnniabable  with  death  or  iupi-iaoimient  at  hard  labor. 
In  811  oh  caaea  the  State  ia  not  required  to  fuiiiUh  an  ajipeal  Ixind,  aa  ahe  cannot  be  condfinDed 

to  pay  coat  a. 
▲  Jnd^nient  quaahing  an  indictment  on  the  f^^nnd  of  the  nnc-oiiatitniionallty  of  the  Suttota 

under  which  the  charge  ia  brought,  when  the  accuaed  haa  not  been  tried,  aa  to  hia  guilt 

or  innocence  under  the  charge,  will  not  be  a  bar  to  a  aubarqaeut  pn«ecut;ou  of  the  aoctta«d 

under  the  Boxae  charge. 
Act  No.  8  of  the  Extra  Seaaiou  of  1870,  entitled  an  Aci  relating  to  crlmea  and  offenaea,  ia  not 

unconstitutional. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  DeSoto.    Lo- 
gan, J. 


Wm,  P.  Hall,  District  Attorney,  for  the  State,  Ai>pellee. 

U,  W,  Sutherlhiy  for  Defendant  and  Appellant. 

W,  W.  Farmer,  on  the  same  side,  on  the  Application  for  a  ReLeariog. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered'  by 

PocHi^,  J.  Defendant  moves  to  dismiss  this  appeal,  which  was 
taken  by  the  State  from  a  judgment  quashing  an  information  presented 
against  him,  and  relies  upon  the  following  grounds: 

1.  That  the  State  has  no  riglit  of  appeal  in  criminal  cases. 

2.  That  no  appeal  bond  has  been  given. 

First  The  information  charges  the  accused  with  the  crime  of  feloni* 
ously  severing  produce  from  the  soil  of  another,  an  offense  punishable 
with  hard  labor  or  otherwise.  Under  the  provisions  of  Art.  81  of  the 
present  Constitution,  an  appeal  lies  in  such  a  cnM^,  without  reference 
to  the  finding  of  the  jury,  or  to  the  penalty  actually  imposed. 

This  proposition  was  sustained  by  us  in  the  case  of  the  State  ex  rel. 
Gabriel  vs.  Judge,  33  An.  1227,  in  which  we  gave  the  subject  a  very 
thorough  investigation,  and  in  which  we  were  guided  by  decisions  of 
this  Court,  rendered  under  the  provisions  of  the  Constitution  of  1852, 
and  in  which  we  held  that  the  provision  of  that  Constitution,  defining 
the  criminal  jurisdiction  of  this  Court,  was  identical  in  meaning  with 
the  like  provision  in  the  present  Constitution ;  and  after  a  second  exam- 
ination of  the  matter,  we  conclude  to  adhere  to  our  ruling  in  that  case. 

Counsel  for  the  accused  strenuously  argues  that  the  provision  of  the 
Constitution  of  18.')2,  which  extended  the  jurisdiction  of  the  Supreme 
Court  "*o  all  criminal  eases  on  questions  of  law  alone,  whenever  Ike  offente 
charged  is  punishable  with  death  or  imprisonment  at  hard  labor j'^  is  not 
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ideutical  in  meauing  with,  and  does  not  establish  the  same  rule  as 
the  corresponding  clause  of  the  present  Constitution,  which  extends 
the  jurisdiction  of  this  Court  ^'  to  crimiiial  cases  on  questions  of  lawalone^ 
whenever  tfie  punishment  of  death  or  imprisonment  at  hard  labor  inay  he 
inflicted,''^  and  he  urges  us  to  reconsider  our  conclusions  in  the  case 
quoted,  which  is  the  first  decision  on  that  point  under  the  present 
Constitution. 

Feeling  and  recognizing  our  liability  to  err,  and  willing  at  all  times 
to  rectify  any  error  which  w^e  may  have  committed,  we  have  re-exam- 
ined the  point,  and  have  given  due  consideration  to  the  arguments  of 
counsel  in  the  premises,  in  which  he  labors  to  prove  that  the  expres- 
sion *'  may  be  inflicted,''^  is  equivalent  to  and  synonymous  with  the 
words  **  is  inflicted,^''  or  the  words  '*  actually  imposed^''''  which  are  the 
words  used  in  the  Constitution  of  1868,  and  in  construing  which  the 
Court,  under  that  organic  law,  properly  declined  jurisdiction  of  crim- 
inal cases,  in  which  no  penalty  had  been  actually  imposed. 

But  we  pause,  and  must  refuse  to  adopt  counsel's  logic  or  reasoning, 
which  involves  the  subversion  of  well  established  iiiles  of  grammar, 
and  imposes  on  the  mind  the  painful  task  of  making  a  distinction 
without  a  difference. 

Reaffirming  oiir  previous  conclusions,  and  holding  that  the  accused, 
in  this  case,  would  have  the  undoubted  right  to  an  appeal,  without 
reference  to  the  verdict  which  may  have  been  found  against  him,  or  to 
the  penalty  which  may  have  been  inflicted  on  him,  we  are  now  to 
consider  whether  the  State  has  not  the  same  right. 

We  know  of  no  law,  jurisprudence,  or  rule  of  construction,  and  we 
have  been  referred  to  none,  under  which  the  Stat<e,  as  a  party  litigant, 
has  not  the  same  right  of  appeal  with  it«  opponent,  in  the  same  case. 

No  word  or  expression  in  Art.  81  of  the  present  Constitution,  can  bo 
construed  so  as  to  exclude  such  right,  and  under  similar  provisions  in 
the  Constitutions  of  1845  and  1852,  the  right  of  appeal  of  the  State, 
limited  t^  cases  ^*  where  the  indictment  has  been  quashed  before  a 
trial,  or  held  bad  upon  a  demurrer,  and  when  it  purports  to  charge  an 
offense  punishable  with  death  or  imprisonment,'^  has  been  frequently 
recognized.  State  vs.  H.  B.  Ellis,  12  An.  390;  State  vs.  Ross,  14  An. 
364; 'State  vs.  Henry,  10  An.  207  ;  State  vs.  Cheevers,  7  An.  40. 

The  reason  for  the  restriction  of  the  right  of  the  State  to  appeal  to 
cases  in  which  the  accused  had  not  been  tried  on  the  merits  under  the 
charge,  was  dictated  by  the  rule  of  the  common  law,  incorporated  in 
the  Constitution  of  the  United  States,  providing  that  no  person  shall 
be  subject,  for  the  same  offense,  to  be  put  twice  in  jeopardy  of  life  or 
limb. 
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Holding  that  the  pi-esent  CoiistitutioDhas  re-establisbed  the  rules  of 
criminal  jurisdiction  which  prevailed  under  the  Constitutions  of  1845 
and  1852,  we  adopt  the  interpretation  followed,  and  the  restrictions 
placed  in  the  decisions  just  quoted. 

In  his  oral  argument,  counsel  for  defendant  urged  that  the  clause  of 
Art.  81  of  the  present  Constitution,  if  ht»hl  to  eoiifer  the  right  of 
appeal  in  criminal  cases  to  the  State,  w^as  inoperative  until  the  passage 
of  an  act  of  the  legislature,  directing  the  mode  of  appeal.  The. same 
argument  was  made  in  the  case  of  tlie  State  vs.  Ross,  14  An.  J364,  in 
which  the  Court,  held  that  tlie  riglit  of  appeal  conferred  by  the  Consti- 
tution, could  not  be  defeated  by  legislative  omission.  The  same  argn- 
ment  might  apply  to  an  appeal  taken  by  the  accused,  and  thus  a  sacred 
constitutional  privilege  could  be  destroyed  by  legislative  inaction. 
The  argument  has  less  force  in  the  present  instance,  in  which  we  have 
a  wise  precedent. 

Second,  The  objection  resting  on  the  failure  of  the  State  to  famish 
an  appeal  bond,  can  hardly  be  considered  as  serious. 

By  special  legislation,  all  costs  incurred  in  criminal  prosecutions  are 
to  be  paid  by  the  respective  parishes  in  which  the  offense  charged  may 
have  been  committed.  R.  S.  Sec.  1042.  Hence,  it  would  be  a  more  than 
idle  ceremony  to  exact  of  the  State  security  for  costs  which  are  not 
chargeable  to  her. 

It  is  well  settled  in  American  jurisprudence,  that  the  sovereign  never 
pays  costs.  This  doctrine,  which  is  an  essential  elefnent  of  onr  system 
of  government,  was  recently  recognized  by  us  in  the  case  of  the  State 
vs.  Succession  of  Taylor,  33  An.  1271. 

The  motion  to  dismiss  is,  therefore,  denied. 


On  the  Merits. 

The  motion  to  quash  the  information  was  predicated  on  two  grounds: 

1.  That  at  a  previous  term  of  the  Court  an  indictment  against  the 
same  accused,  on  the  same  charge,  had  been  quashed  on  his  motion, 
on  the  ground  of  the  unconstitutionality  of  the  Statute  denouncing  the 
offense. 

2.  That  Act  No.  8  of  the  Extra  Session  of  1870,  under  whicfr  the 
charge  was  made,  is  unconstitutional,  as  violative  of  Art^  114  of  the 
Constitution  of  1868,  which  required  that  every  law  should  express  its 
object  or  objects  in  its  title. 

We  are  not  informed  by  the  record  which,  or  whether  both,  of  those 
grounds  were  maintained  by  the  District  Judge,  but,  in  oar  opiuicHi, 
both  are  untenable. 


MONROE,  JUNE,  1882.  981 

State  TA.  Taylor. 


First  As  COD  ceded  by  counsel  for  the  accused,  the  first  ground  of 
his  motion  is  substantially  the  common  law  plea  of  '*  autrefois  acquit,^'* 
and  the  essential  element  of  it-s  success  is  that  the  accused  has  once 
been  tried  on  the  charge  presented  against  him.  The  trial  mnst  have 
settled  the  guilt  or  innocence  of  the  accused,  in  order  to  justify  either 
the  plea  of  **  avirefois  canvicV^  or  '*  autrefois  acquit,^  which  cannot  avail 
the  accused  if  tlie  indictment  has  been  quashed  and  set  aside,  on  a 
question  of  law  merely.  State  vs.  Hornsby,8  R.  583 j  State  vs.  Walters, 
16  An.  400. 

■ 

Now,  as  indicated  in  that  portion  of  this  opinion,  considering  the 
motion  to  dismiss,  it  appears  that  the  judgment  appealed  from  was  not 
the  result  of  a  trial  of  tlie  accused  as  to  his  guilt  or  innocence  of  the 
charge  contained  in  the  information,  and  that  such  was  the  case  in  the 
previous  judgment  of  the  court,  quashing  the  indictment  against  him 
on  the  same  charge.  Hence,  the  first  judgment  cannot  be  held  as  a  bar 
to  the  prosecution  of  the  accused  under  the  same  charge. 

Second,  The  Statute  charged  to  be  unconstitutional  is  entitled,  "An 
Act  rehitive  to  crimes  and  ofibnses,''  and  it  denounces  several  acts  as 
crimes  and  offenses  in  law,  and  prescribes  the  punishment  to  be 
inflicted  for  each  of  said  offenses. 

As  indicated  in  the  title,  the  object  of  the  legislator  was  to  provide 
for  certain  crimes  and  offenses,  and  that  object  is  carried  out  in  the  body 
of  the  Act.  True,  the  object  could  have  been  more  artistically 
expressed,  but  the  constitutional  provision  must  not  be  strained  to 
the  extent  of  reproducing  nearly  the  whole  Act  in  the  title,  which 
would  have  been  tlie  case  under  the  construction  of  defendant's 
counsel,  if  every  crime  and  every  punishment  denounced  had  been 
specifically  referred  to  in  the  title  of  the  Act.  The  Act  treats  of  no 
other  subject  but  crimes  and  offenses,  and  that  is  covered  by  the  title. 

Courts  of  this  State  have  always  been,  and  must  always  be,  very  loth 
to  declare  unconstitutional  the  acts  of  a  co-ordinate  branch  of  the 
government. 

As  said  by  Chief  Justice  Marshall,  in  6th  C ranch,  87:  '*  It  is  not  on 
slight  implication  and  vague  conjecture  that  the  legislature  is  to  be 
pronounced  to  have  transcended  its  powers,  and  its  acts  to  be  consid- 
ered as  void.  The  opposition  between  the  Constitution  and  the  law, 
should  be  such  that  the  Judge  feels  a  clear  and  strong  conviction  of 
their  incompatibility  with  each  other.'' 

Such  is  the  rule  which  has  guided  our  predecessors  of  this  Court,  and 
we  shall  not  depart  from  their  teachings.    2  M.  12 ;  5  R.  404. 

Under  this  rule  of  construction,  a  Statute  entitled  ^'  An  Act  relative 
to  slaves,  and  which  treated  of  crimes  committed  by  slaves,  and  pre- 
scribed penalties  therefor,"  was  declared  not  to  conflict  with  a  similar 
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coQStitutioniiL  provision  in  the  Constitution  of  1852.    State  vs.  Heury, 
15  An.  297.     See  also,  12  An.  195  j  13  An.  400. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed  ;  and  it  is  now  ordered,  that  the  motion  to  qaash 
the  information  filed  in  the  lower  court  against  Miles  Taylor,  be  over- 
ruled, and  that  said  information  be  reinstated  on  the  docket  of  said 
court,  for  trial  according  to  law. 


No.  1045. 
Alexander  Weil  vs.  A.  A.  Zodxaq. 

Where  the  parties  chtim  to  have  leased  certain  premises  from  different  ageutsof  theowDcr  for 
the  same  period  of  time,  it  is  iacmabeat  on  the  oue  who  pretends  to  hold  the  leaae  first 
xnad'e,  to  prove  that  the  agent  whom  he  dealt  with  had  authority  to  leatM  fur  the  term  that 
he  did  lease  ;  that  the  lease  was  dulj  recorded,  possibly  even  if  the  other  party  bad  knowl- 
edge of  the  lease,  and  acted  fraadolently  with  the  owner  or  his  representatiTe.  The 
plaintiff  herein  having  failed  in  this  respect,  and  the  defendant  having  shown  aralid 
written  lease,  the  judgment  of  the  lower  court  in  his  favor  is  affirmed. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne.     Gra- 
hum,  J. 

J!^.  J.  Scott  and  J.  A.  Biclmrdson,  for  Plaintiff  and  Appellant : 

The  principal  is  responsible  for  the  acts  of  his  agent  and  bound  by  his  contracts,  if  made 

within  the  scope  of  his  agency.    C.  C.  3021 ;  30  An.  567 ;  18  An*.  535;6R.  97;7R.406;4 
.     An  19 :  8  K.  S.  300. 
The  principal  is  boand  by  the  contoicts  of  the  agent,  although  the  agency  is  revoked,  if  the 

revocation  is  unknown  to  the  party  with  whom  he  contracts.    18  An.  535 ;  1  An.  80 ;  i 

An.  316. 
Admissions  of  any  fhcts  made  by  an  agent  during-  the  continuance  of  his  agency,  relaiang 

directly  to  the  business  intrusted  to  him,  is  binding  upon  the  piinclpaL    2  An.  890. 
Where  the  owner  of  real  estate  leases  the  same  to  one  party  and  afterwards  -leasee  the 

property  to  a  second  tenant,  the  second  tenant  knowing  of  the  first  lease,  the  first 

should  hold  the  property. 
That  where  the  owner  of  real  estate  aids  and  abets  the  second  tensnt,  both  knowing  of  the 

prior  lease,  although  verbal,  they  agree  to  defraud  and  deprive  the  first  lessee  of  the  poe- 

session,  they  are  co-trespassers  and  responsible  in  solldo.    Either  can  be  sued  alone.    0 

An.  113. 
A  lease  does  not  have  to  be  reduced  to  writing  and  recorded,  in  order  to  sfiect  third  paxtiea, 
-    unless  the  owner  transfers' the  property. 
That  a  party  cannot,  after  he  has  knowledge  of  a  verbal  lease,  enter  into  a  writton  lease  and 

record  the  same  and  plead  such  lease  uid  registiy  against  the  verbal  lease,  aocompanied  by 

possession. 
A  lease  of  real  estate  can  be  made  verbally.    C.  C.  9683 ;  18  An.  90 ;  85  An.  929. 

MoDonald  <&  McDonald,  for  Defendant  and  Appellee : 

Possession  noinine  propria  is  of  the  essence  of  the  possessory  action.  A  tenant  cannot  main- 
tain the  same.    33  An .  19S ;  3  An.  357 ;  10  Rob.  407. 

All  sales,  oontraotfl  and  Jndgmeats  affecting  immovable  property,  are  null  and  void,  exof^  •• 
between  the  parties  there,  unless  duly  recorded.    30  An.  436,  Civil  Codto,  8Sfe64,  SS66. 
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The  opinion  of  the  Court  was  delivered  by 

Beriaudez,  C.  J.  This  is  a  suit  to  eject  the  defendant  from  certain 
premises,  and  to  recover  from  him  five  thousand  dollars  damages  for 
injury  alleged  to  have  been  sustained,  in  consequence  of  his  refiisal  to 
vacate,  when  notified  to  do  so,  viz:  Dec.  31,  1881. 

The  plaintiff  claims  that  he  was  the  tenant  of  the  premises  up  to  the 
end  of  the  year  1881,  but  that  he  previously  obtained  (in  October)  from 
the  landlord's  agent,  a  renewal  of  the  lease  for  the  year  1882,  entitling 
iiim  to  x>08session  and  enjoyment  during  that  period. 

The  defense  is,  that  the  defendant  is  entitled  to  possession  of  said 
premises  for  the  stime  terra,  under  a  written  lease  from  theduly  author* 
ized  agents  of  the  owner  of  the  property',  which  lease  was,  besides^ 
ratified  by  the  latter. 

The  case  was  tried  by  a  jury,  who  rendered  a  verdict  for  the 
defendant.    From  the  judgment  thereon,  the  plaintiff  has  appealed. 

The  agent,  to  whom  plaintiff  refers,  is  a  different  person  from  the 
firm  from  whom  defendant  claims  to  have  leased. 

The  evidence  does  not  show  that  such  agent,  D.  B.  Hays,  had 
autliority  from  the  owner,  W.  H.  Chaffe,  to  lease  the  property,  for  the 
year  1882,  to  any  one. 

His  power  to  do  so  is  not  infen*able  from  the  fact  that  he  had  some- 
times collected  rent  drafts  of  the  landlord  on  the  lessee,  or  given  his 
own  receipt  for  other  rent  due,  or  that  he  had  previously  rented  the 
place  to  the  plaintiff. 

It  was  incumbent  on  the  party  claiming  the  le^se  to  the  premises  for 
1882,  particularly  when  met  by  an  adverse  claim,  founded  on  a  lease 
emanating  from  the  owner  himself,  to  have  conclusively  established 
authority  in  the  agent  to  lease ;  and  further,  a  lease  from  him  prior  to 
the  formation  of  the  second  contract.  We  say  nothing  of  the  want  of 
registry  of  the  lease,  to  bind  third  persons.  Such  registry  might  have 
been  an  important  ingredient  in  a  controversy  of  the  character  of  the 
present  one.  It  may,  perhaps,  be  required,  even  against  one  shown  to 
have  known  of  the  anterior  lease,  and  to  have  concocted  with  the 
4>wner  or  his  agent,  to  defeat  rights  acquired  under  it,  unless  in  a  suit 
for  damages.    21)  An.  213. 

At  any  rate,  the  present  defendant  could,  however,  have  had  no 
knowledge  of  what  had  never  occurred. 

Neither  does  the  record  sufficiently  estjiblish,  even  if  Hayes  had  such 
authority,  that  he  exercised  it.  In  a  litigated  case  like  this,  in  which 
neither  the  agent  nor  the  owner  have  testified,  the  fact  of  the  agency 
and  of  the  renewal  of  the  lease,  should  have  been  fully  proved.  The 
pressing  testimony  of  the  plaintiff  on  these  points,  can  hardly  be  said 
to  be  corroborated  by  the  circumstiince  of  the  "  nodding  "  of  the  ag^ut 
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and  of  the  plaintiff,  in  presence  of  a  witness,  inquiring  if  Mr.  Weil  bad 
settled  the  store  for  1882. 

The  defendant  has  produced  written  autliority  from  Chaife  to  Camp, 
Davidson  &  Ferguson,  to  lease  the  premises;  a  written  lease  from  the 
latter  to  him,  and  a  written  ratification  by  Chaffe  of  the  lease  thus 
made. 

Had  it  been  shovTn  that  Hayes  liad  authority  from  Chaffe  to  lease  for 
1882,  and  had  exercised  that  authority,  before  any  contract  for  the  same 
purpose  between  the  last  agents  of  Chaffe  and  the  defendant,  had  been 
entere<l  into ;  that  the  lease  had  been  duly  recorded  in  time }  the  prin- 
ciples of  law  invoked  by  plaintiff  *s  counsel  would  certaiuly  apply.  90 
An.  569;  29  An.  218. 

The  only  remaining  question  would  have  been  as  to  the  damages 
claimed ;  but,  in  the  absence  of  that  material  evidence,  the  plain tiif 
must  fail. 

It  is  unnecessary  to  pass  upon  the  bills  of  exception  taken  to  the 
charges  of  the  District  Judge  to  the  jury.  The  testimony  adduced, 
and  the  documentary  evidence  introduced,  without  objection  on  the 
trial,  are  before  us.  We  can  finally  adjust  the  differences  of  the  par- 
ties, without^  determining  the  merits  of  those  bills.  Even  bad  the 
charges  been  erroneously  given,  this  is  not  a  suit  which ^  on  that 
account,  should  be  remanded. 

Judgment  affirmed  with  costs. 


No.  io;«. 

Mary  L.  and  Susan  H.  Mayo  and  Husbands  ts.  Nathaniel 

Brittan  et  als. 

Id  an  hypothecary  action  by^  a  miDor,  it  is  eflsential  that  his  rijthts  be  previously  llqnidatcd 
by  a  Judf^ent.  On  the  trial  of  stich  a  case,  a  copy  of  the  Jadgment,  anacoompanled  by 
the  proceedings  in  the  case  in  which  rendered,  is  inadmissible. 

In  the  abeence  of  sach  proof,  plaintiff  cannot  recoTer. 


A 


PPEAL  from  the  Sixth  District  Court,  Parish  of  Morehouse.    Bri^- 
hanij  J. 


G.  ff.  EllU  and  Todd  d:  Todd,  for  Plaintiffs  and  Appellants : 

In  an  hypothecary  action,  to  allege  that  the  necessary  legal  demands  and  notioea  bare  bcsa 

made  is  saflicient,  without  stating  the  exact  time. 
An  allegation  stating  that  the  debtor  is  dead,  and  the  creditor  has  obtained  judgment  agsiaM 

the  administrator  or  executor  of  the  snocession,  is  a  sufficient  allegation  to  show  tbst  tke 

succession  has  been  opened. 
It  is  not  necessary  to  allege  an  interruption  of  prescription,  or  to  specially  plead  the  wast  «f 

payment.    These  are  special  defenses. 
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Preacriptlon  does  not  run  against  minors.    C  C.  3593  and  aathorities  thorn  cited. 

▲s  long  as  a  priaolpal  obligation  is  kept  alive,  the  accessory  obligation  does  not  prescribe. 

The  reinscription  of  a  Judgment  interrupts  presciiption  against  an  hypothecary  action  on  a 
Judgment.    14  An.  106 ;  C.  C.  3309.  3547.  3525  and  3527. 

A  Judgment  cannot  be  ann ailed  nnless  the  action  is  brooght  within  one  year  of  the  rendition 
of  the  Judgment  or  the  discovery  of  the  (rand.  C.  P.  613 ;  6  L.  94 ;  11  L.  224 ;  7  &.  99 ;  14 
An.  190;  90  An.  974 ;  24  An.  20(i,  552 ;  98  An.  481. 

A  party  attacking  a  Judgment  upon  the  ground  of  fraud  or  collasion,  must  make  good  his  plea. 
27  An.  496;  hM  371;  9  4n  469;  4  N.  S.  368;  2  An.  885 ;  11  L.  139;   10  An  641. 

The  minor  has  a  legal  mortgage  upon  his  tutor's  property  fi-om  the  date  that  said  property 
went  in  the  possession  of  the  tutor. 

The  affidavit  of  the  minor's  tutor,  giving  a  list  of  the  minor's  property  and  its  valuation,  duly 
recorded,  prior  to  January,  1870,  is  a  compliance  with  the  Constitution  of  1868,  and  Act 
Ko.  95  of  the  Acts  of  1869. 

Property  purchased  at  the  succession  sale  of  the  wife's  father,  belongs  to  the  community— 
though  purchased  by  the  wife  if  it  greatly  exceeds  her  heritable  portion — and  the  corn* 
m unity  owes  to  the  wife,  the  amount  of  her  separate  funds,  which  is  imputed  to  the  ex- 
tinguishment of  the  purchase  price.    13  An.  557 ;  32  An-  454 ;  5  An.  688. 

**  From  the  moment  of  his  second  marriage,  the  natural  tutor  owes  to  his  minor  children  the 
rents  and  revenues  accruing  on  their  share  of  the  community  property  held  and  admin- 
istered by  him."    39  An.  186,  and  the  aathorities  cited. 

Busaey  dt  Naff,  for  Defendauts  and  Appellees. 


The  opiDion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  hypothecary  action  by  emancipated 
minors,  against  the  defendants,  to  subject  the  property  described  iu 
the  petition  to  tlie  legal  mortgage,  which  the  plaiutifTs  claim  to  have 
had  against  their  father  and  alleged  tutor,  when  the  same  passed  from 
him.  The  defendants  resist  the  suit  first,  on  preliminary  grounds ; 
and  next,  on  general  and  special  defenses.  From  a  judgment  rejecting 
their  demand,  the  plaintifis  have  appealed. 

On  the  trial  of  the  merits,  the  plaintiffs  offered  to  prove  the  liqui- 
dation of  their  rights  against  their  father,  by  a  copy  of  the  judgment 
rendered  against  his  testamentary  executor.  The  defendauts  objected 
to  the  introduction  of  this  evidence,  on  the  grounds,  that  the  whole 
record  in  which  the  judgment  was  rendered,  should  be  offered  and 
introduced  at  the  same  time,  and  that  even  then,  it  should  be  barren 
of  effect  as  against  them,  unless  the  consideration  thereof  be  proved 
contradictorily  with  them,  inasmuch  as  they  had  denied  the  debt  and 
the  mortgage,  and  had  charged  fraud  and  collusion. 

To  the  overruling  of  the  objections  and  to  the  admission  of  the  copy, 
the  defendants  excepted. 

The  District  Judge  should  have  excluded  the  proof  offered. 

It  is  established  by  a  long  line  of  precedents,  that  it  is  an  essential 
condition  precedent*,  for  the  bringing  of  an  hypothecary  action  by  a 
minor  to  enforce  his  mortgage  rights,  that  he  should  have  previously 
obtained  a  judicial  liquidation  of  the  same;   the  judgment  therefor 
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rendered  to  serve  as  the  fonndation  of  the  suit.  12  Au.  361 ;  29  An. 
530  ;  7  R.  15  ;  6  R.  5J  ;  13  An.  508  ;  19  An.  363 ;  15  L.  59.  It  was  to 
establish  this  adjustment  of  the  claims  of  plaintiffs  against  their  father, 
that  a  copy  of  the  judgment  alleged  by  them  was  offered  and  admitted. 

It  is  not  accompanied  by  the  judicial  proceedings  or  record  in  which 
it  was  rendered,  which  it  was  necessary,  at  the  same  time,  to  have 
produced. 

The  rule  is  well  established,  both  at  common  law  and  in  oar  own 
system,  tliat  mutilated  records  cannot  be  accepted,  to  prove  an  ft<lju- 
dication  on  a  subject  matter,  more  particularly,  when  such  adjudication 
is  the  basis  of  the  action. 

Says  Greenleaf,  I,  $  511  :  "  The  general  nile  is,  that  where  a  party 
intends  to  avail  himself  of  a  decree  as  an  adjudication  upon  a  subject 
matter,  and  not  merely  to  prove  collaterally'  that  the  decree  was  made, 
he  was  to  show  the  proceedings  upon  which  the  decree  was  founded." 

"  The  whole  record,"  says  Chief  Baron  Comj'ns,  *^  which  concerns 
the  matter  in  question,  ought  to  be  produced."  4  Com.  Dig.,  Tit.  Ev. 
A.  4  5  see  also  2  Philips'  Evid.  138,  139. 

This  doctrine  was  formally  incorporated  in  our  system,  as  far  back 
as  8  N.  S.  382. 

In  the  Brown  case,  3  An.  594,  the  Court  endorsed  the  principle 
announced  by  Greenleaf;  see  also  2  An.  886 ;  19  L.  526 ;  30  An.  29, 
which  are  in  the  same  sense. 

The  philosophy  of  the  law  is,  that  in  such  cases,  the  production  of 
the  proceedings  is  necessary  to  show  that  the  judgment  was  regularly 
obtained,  after  citation,  default,  or  appearance,  upon  evidence  and  not 
on  confession,  as  otherwise,  as  to  third  persons  at  least,  the  judgment 
may  be  either  a  nullity,  or  such  as  cannot  be  considered  even  aspnfiui 
facie.  3  An.  174  :  5  An.  715 ;  H.  D.  p.  588,  (3) ;  34  An.  31 ;  2  An.  544, 
885. 

Particularly  should  the  proceedings  be  adduced  when  such  third 
parties,  not  connected  with  the  suit  in  which  the  judgment  was 
rendered,  have  seriously  charged  that  it  was  obtained  by  fraud  ami 
collusion.  It  must  seem  that,  under  such  circumstances,  the  parties 
relying  on  such  judgment  should  not  only  not  hesitate,  but  promptly 
exhibit  the  entire  record  for  examination  and  scnitiny. 

This  view  of  the  matter  dispenses  us  from  considering  other  bills  of 
exception  taken  by  the  defendants. 

We  have  carefully  read  the  petition  and  the  supplemental  petition, 
as  well  as  the  exceptions  filed  thereto  by  the  defendants,  and  are  not 
satisfied  that  the  plaintiffs  have  presented  their  pretensions  with  tlie 
clearness,  precision  and  fulness  which  the  law  demands  in  such  cases, 
in  order  to  apprise  the  defendants,  (who  are  third  possessors  sought  to 
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be  Iield  liable  under  a  mortgage,  at  best,  tacit,  when  they  parchased,) 
of  the  real  and  certain  foundations  upon  which  the  plaintiffs  predicate 
their  claims.  We  say  this  merely  to  justify  our  decree,  which,  prac« 
tically,  will  require  a  better  statement  of  the  plaintiff's'  causes  of  action 
in  a  recast  proceeding. 

In  the  absence  of  the  evidence  which  we  require,  (the  judicial 
record  in  this  case,)  the  plaintiffs  cannot  recover.  Neither  can  we 
affirm  the  judgment  rendered  in  favor  of  the  defendants. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be  re- 
versed, and  that  plaintiffs'  petition  be  dismissed,  as  in  case  of  non- 
suit, appellees  to  pay  costs  of  appeal. 

Mr.  Justice  Todd  recuses  himself,  having  been  of  counsel. 


No.  1063. 

34     967 

Herrman  Meyer  vs.  Wm.  H.  Fountain.    Jos.  Lemle,  Intervenor.      ^^    ^^ 


An  a4Ja<licatee  at  a  tax  aale  cannot  recoyer,  in  a  petitory  action,  from  pnrchaeers  of  the  same 
property  at  a  Jadicial  aucoeseion  sale,  where  no  tax  deed  is  recorded  at  the  date  of  the 
probate  sale. 

Tax  collectors  are  bonnd  to  delirer  a  oertifloate  of  at\jadioatioD,  vesting  a  defeasible  title,  for 
registry.  In  case  of  refusal  they  can  be  compelled  to  issue  one.  The  Auditor's  title^ 
made  two  years  after  the  sale,  where  the  property  is  unredeemed,  confers  an  absolute  title 
confirmatory  of  the  preTlous  one  by  collector. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.    Mich" 
ardsoHj  J. 


B.  Eiehardgon  and  Thos,  O.  Benton,  for  Plaintiff  and  Appellant. 
B.  d.  Cohb  and  Boatner  &  Lidddl,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  petitory  action  based  on  a  tax  sale.  The 
defense  is,  that  the  property  was  purchased  by  Lemle,  who  is  the 
intervener,  at  a  judicial  sale  of  the  succession  real  estate,  there  being, 
at  the  time,  no  registry  of  plaintiff  ^s  alleged  title;  that  the  defendant 
acquired  the  land  bona  fide,  and  that  it  is  not  until  after  those  convey- 
ances had  been  made,  that  plaintiff  ^s  title  was  recorded.  From  a  judg- 
ment against  him,  the  plaintiff  has  appealed. 

The  evidence  shows,  that  on  the  11th  of  March,  1878,  Lemle  bought 
the  land  for  $430,  from  the  succession  of  King,  act  recorded  March  23, 
1878 ;  that  on  the  22d  of  November,  1879,  he  sold  it  to  Fountain  for 
$600,  act  recorded  same  day ;   that  on  the  16th  of  January,  1880, 


988  SUPREME  COURT  OF  LOUISIANA, 


Meyer  ve.  Fenntain. 


an  Auditor^s  tax  deed  was  recorded  in  favor  of  plaintiff  to  the  land  la 
question,  as  adjudicated  to  him  on  Dec.  3d,  1877.  The  Auditor's  deed 
is  dated  Dec.  6th,  1879.  The  adjudication  to  plaintiff  was  for  $27.  He 
values  the  property  at  more  than  $1,000,  and  claims  $620  as  rent,  in 
addition. 

It  is  apparent  that  when  Lemle  purchased  the  land  from  the  succes- 
sion of  King,  he  had  no  notice  that  it  had  been  previously  adjudicated 
to  the  plaintiff  by  the  tax  collector,  and  that  such  is  also  the  ease  with 
Fountain. 

-  In  order  to  bind  third  parties,  it  is  clear  that  the  evidence  of  the  title, 
which  plaintiff  claims  to  have  acquired  at  the  tax  sale,  should  have 
been  recorded,  and  that,  ia  the  absence  of  such  timely  registry,  his 
pretensions  cannot  be  recognized,  unless  he  can  show  that  he  was 
dispensed  from  such  recordation.  To  accomplish  this,  he  points  to 
Act  96  of  1877,  Sec.  56,  which  is  to  the  effect,  that  tax  collectors  are 
authorized  to  give  a  title  to  purchasers  of  property  sold  in  pursuance 
of  the  Act.  It  also  provides,  that  if  the  property  sold  is  movable,  the 
delivery  shall  be  made  at  once,  but  if  it  consists  of  real  estate,  the 
delivery  shall  take  place  only  on  the  expiration  of  the  time  fixed  for 
the  redemption  of  the  same. 

From  the  terms  and  tenor  of  this  Section,  the  plain  tiff  argues,  that  as 
the  law  does  not  require  vain  things,  and  as  it  was  impossible  for  him 
to  have  obtained  a  title  to  the  laud  before  the  expiration  of  the  redemp- 
tion delay,  viz :  two  years,  it  was  beyond  human  power  to  have  pat 
any  written  evidence  of  record  previous  to  the  judicial  sale. 

We  do  not  read  the  law  in  the  same  light.  It  first  authorizes  tax 
collectors  to  give  a  title  to  purchasers  at  tax  sales,  and  next  anthonzes 
delivery  of  the  property,  and  regulates  the  time  at  which  it  ia  to  take 
place  :  at  once,  when  movable ;  two  years  afterwards,  if  immovable  and 
unredeemed. 

The  collector,  on  receiving  the  price,  was  bound  to  give  a  certificate 
or  proces  verbal  of  adjudication  to  the  purchaser,  confeiTing  on  him  a 
defeasible  title.  In  case  of  refusal,  he  could  have  been  compelled  to 
do  so  by  process  of  law.  The  very  receipt  which  he  probably  gave, 
with  mention  of  price  and  description,  could  have  proved  as  a  valid 
substitution.  Either  could  and  should  have  been  recorded.  The  deed 
or  title  made  by  the  Auditor  is  intended  to  be  a  confirmation  of  that 
issued  by  the  collector,  and  to  vest  a  permanent  or  absolute  ownership 
in  the  purchaser,  posHis ponendis. 

An  a^judicatee  at  a  sheriff's  sale  is  placed  in  no  better  predicameat. 
C.  C.  2266j  21  An.  591 ;  22  An.  113j  1  An.  249;  3  R.  160;  11  L.490;  2 
R.  378 ;  32  An.  927,  1012. 
'  Judgment  affirmed  with  costs. 
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John  D.  Edwards  vs.  J.  T.  White. 

In  an  action  to  rescind  a  sale,  baaed  exclusively  on  the  failure  of  the  vendee  to  psy  the  Ust 
ot  two  iuKtilroents  of  the  price,  and  when  the  debt  due  for  the  prior  unpaid  instalment 
has  been  estiui^ihhed  by  the  vulantary  reraissiou  of  the  vendor,  the  action  is  only 
barred  by  ten  years  from  date  of  defaalt  in  payment  of  the  last  instalment. 

APPEAL  from  tlie  Third  District  Court,  Parish  of  UDioD.     Ora- 
hanij  J. 

Ramsey  dt  Everett^  for  Plaintiff  aud  Appellant : 

In  a  suit  to  rescind  a  sale  for  the  non-payment  of  the  latter  of  two  instalments,  the  prescrip* 
tion  applicable  to  defeat  the  action  on  the  note  for  the  first  instaUnent  cannot  be  sapplied 
in  bar  of  an  action  on  the  note  fos  the  last  instalment,  if  the  first  note  was  extinguished 
and  remitted  at  the  time  suit  was  instituted  upon  the  last  note. 

The  plea  of  prescription,  while  a  legal  plea,  is  of  strict  law ;  it  is  never  presumed ;  it  eannot 
be  supplied ;  and  he  wbo  makes  the  plea  mast  show  clearly  that  he  is  within  the  pale  of 
the  law  which  grants  him  relief  under  it     11  An.  511. 

JRutland  dt  Kilgore,  for  Defendant  and  Appellee. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Fexner,  J.  Plaintiff  sues  for  the  resolution  of  the  sale  of  the  land 
on  the  ground  of  non-payment  of  the  price,  and  for  fruits  of  said 
property  at  the  rate  of  $150  per  annum  from  date  of  sale,  more  than 
ten  years.  ' 

The  property  is  valued  at  $800. 

Tlie  ground  of  the  motion  to  dismiss  is,  that  the  claim  for  fruits  is 
manifestly  fictitious  and  unsupported  by  evidence. 

There  can  be  no  doubt,  that  in  the  event  of  success,  in  his  demand 
for  resolution  of  the  sale,  plaintiff  would  be  entitled  to  fruits  of  the 
property  from  date  of  sale,  at  least,  if  he  had  received  such  fruits. 
Derepas  vs.  Shallus,  15  La.  371  ;   Boner  vs.  Mahle,  3  An.  600. 

Therefore,  the  claim  for  such  fruits  cannot  be  considered  as  abso- 
lutely unreal  or  fictitious,  and  the  mere  failure  to  prove  them  would 
simply  authorize  a  judgment  of  non-suit.    Motion  denied. 


On  the  Mebits. 

On  July  I9th,  1870,  plaintiff  sold  the  land  to  the  defendant  for  the 
price  of  $300,  represented  by  two  promissory  notes,  one  for  $400,  fall- 
ing due  January  1st,  1871,  and  the  other  for  like  amount,  falling  due 
Jannai*y  Ist,  1872.  Neither  were  ever  paid.  In  September,  1881, 
plaintiff  voluntarily  remitted  the  debt  due  on  the  first  note,  and  re- 
turned it  to  defendant.    He  then  brought  his  action  to  resolve  the  sale, 
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not  for  non-paymeDt  of  the  entire  price,  but  exclasively  for  non- 
pay  men  t  of  that  portion  represented  by  the  second  note. 

The  prescription  of  ten  years  is  pleaded,  and  the  question  presented 
is,  wliether  prescriptive  term  is  to  be  counted  from  the  maturity  of 
the  first  instalment;  of  the  price,  or  only  from  the  maturity  of  the 
second  instalment,  the  failure  to  pay  which  is  the  sole  breach  of  the 
resolutory  condition  alleged  as  the  basis  of  the  action. 

In  the  case  of  George  vs.  Knox,  23  An.  354,  which  was  a  snit  for 
resolution,  on  the  ground  of  non-payment  of  several  installments  of 
the  price,  the  Court  held  that  the  right  of  action  accrued  on  the  failure 
to  pay  the  earliest  instalment,  and-  that  the  prescriptive  term  dated 
from  that  moment. 

We  are  not  now  called  upon  to  pass  an  opinion  upon  the  correctness 
of  that  decision,  because  the  case  before  us  is  differeut  from  it.  In 
that  case,  Mr.  Justice  Wyly  delivered  a  vigoix>iis  dissenting  opinion,  in 
the  course  of  which  he  said :  '^  Suppose  the  plaintiff,  anticipating  the 
present  ruling,  had  made  a  voluntary  remission  of  the  note  maturing 
March  1st,  1858,  w^hich  would  have  discharged  it,  and  then  demanded 
the  rescission  on  the  other  notes  to  which  the  prescription  of  ten  years 
was  not  applicable,  could  the  action  have  been  defeated  by  the  plea  of 
prescription  f  Certainly  not."  This  is  the  precise  course  taken  by  the 
plaintiff  herein,  and  we  think  Juge  Wyly's  opinion  that,  in  such  case, 
the  prescription  is  only  counted  from  the  default  on  the  unextinguished 
note,  is  clearly  correct. 

What  is  the  resolutory  condition  implied  in  the  synallagmatic  con- 
tract of  sale  t  It  is,  that  if  either  party  shall  fail  to  comply  with  his 
obligations  under  the  contract,  the  other  has  the  option  of  claiming 
tlie  i^scissiou  of  the  contract.  The  obligation  of  the  vendee  in  this 
case  was  to  pay  $400  on  Ist  January,  1871,  and  $400  on  1st  January, 
1872.  On  failure  to  pay  the  first  instalment,  plaintiff^s  right  of 
action  to  rescind  undoubtedly  accrued,  but  he  was  not  bound 
to  exercise  it,  and  had  the  unquestioned  right  to  condone  that 
breach  of  obligation  and  to  renounce  the  right  of  action  arising 
therefrom ;  and  this  he  has  unquestionably  done  in  this  case. 
Pavment  of  that  instalment  bv  the  vendee,  at  anv  time,  would  uu- 
doubtedly  extinguish  plaintiff^s  right  of  action  for  breach  of  condition 
in  not  paying  it  when  due ;  and  so  the  extinguishment  of  the  obligation 
in  any  other  mode,  with  the  consent  of  the  vendor,  mast  have  the 
same  effect.  After  such  extinguishment,  no  right  of  action  to  rescind 
remains  in  the  vendor,  except  the  right  arising  from  the  £ulare  to  p«y 
the  second  instalment,  and  that  action  necesaarily  dates  from  the  date 
of  failure. 
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The  distinctioD  between  the  two  cases  is  siibstaotial.  Had  plaintiff 
not  remitted  the  first  note,  and  based  his  action  on  the  failure  to  pay 
both  instalments,  the  defendant  could  only  have  defeated  the  action 
(if  not  prescribed)  by  paying  the  whole  amount  of  the  unpaid  price. 
But  now,  by  paying  at  any  time  before  judgment,  the  last  instalment 
only,  he  could  have  put  an  end  to  the  action  of  plaintiff  and  perfected 
bis  title  to  the  property.  2  Delvincourt,  p.  17,  Not.  5  on  C.  N. 
Art.  1657. 

We  must  regard  the  present  action  as  arising  from,  and  based  ex- 
'  clusively  on  the  breach  of  condition,  resulting  from  default  in  payment 
of  the  last  instalment,  and  only  prescribed  by  ten  years  from  that 
date,  which  had  not  expired  when  this  suit  was  brought.  As  said 
before,  we  have  no  occasion  to  aflBrm  or  deny  the  correctness  of  the 
decisions  relied  on  by  defendant. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reveraed,  and  it  is  now  adjudged  and  decreed,  that  plain- 
tiff have  judgment  against  defendant  dissolving,  rescinding  and  setting 
aside  the  sale  of  the  land  described  in  the  petition,  and  decreeing  that 
plaintiff  is  entitled  to  the  possession  and  ownership  of  said  land,  and 
that  plaintiff^s  claim  for  fruits  be  dismissed  as  in  care  of  non-suit. 
Defendant  and  appellee  to  pay  costs  in  both  Courts. 


No.  1041. 

The  State  of  Louisiana  vs.  Ephraim  Welsch  and  Daniel 

Webster. 

The  District  Judge  has,  in  the  selection  of  jurors,  a  discretionary 
power,  which  should  be  trusted  to  a  great  extent,  and  his  ruling  in 
such  mattei-s  should  not  be  disturbed  unless  manifestly  erroneous. 

The  Judge  may  have  referred  to  a  witness  of  the  defendants  as  a 
icUling  witness,  in  ruling  over  a  point  of  evidence,  in  the  trial  of  the 
case,'  witliout  thereby  violating  the  principle  that  the  Court  must  not 
comment  upon  the  facts  before  the  jury. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Richland.    Bich- 
ardson,  J. 

F.  G,  Hudson,  District  Attorney,  for  the  State,  Appellee. 

W.  N,  Potts  and  C,  J.  Boatner,  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by  Todd,  J. 
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No.  10C6. 
W.  B.  Thompson  &  Co.  vs.  T.  J.  Freeman  et  al. 

i.  The  Articles  of  the  Code,  establinhiog  a  preaamptton  of  fraad  agaiost  contracts  entered 
into  between  an  insolvent  debtor  and  his  creditor,  or  other  person  having  knowledj;e  of  his 
insolvent  circumstauoes,  do  not  constitute  such  insolvency  and  knotrLedge,  as  the  onlif 
grounds  upon  which  contracts  in  fraud  of  creditors  may  be  revoked,  and  do  not  exclude 
other  evidence  of  fraud  and  collusion,  and  do  not  control  the  broad  principle  established 
by  the  Code,  that  every  contract  may  be  the  object  of  the  revocatory  action,  which  was 
made  with  the  common  purpose,  on  the  part  of  both  parties  thereto,  of  defrauding  creditors, 
and  which  actually  does  injure  and  defraud  them. 

a  Transfers  made  by  the  husband,  in  satisfoction  of  genuine  paraphernal  claims  of  the  wife, 
are  excepted  from  the  general  rules  governing  the  revocatory  action.  Aflirming  33  An.  538; 
30  An.  745  ;  8  An.  485. 

APPEAL  from  the  Third  District  Court,   Parish  of  Union.     Gra- 
ham»    J. 


Ramsey  iSs  Everett,  for  Plaintiffs  and  Appellees. 
Butland  <&  Kilgore,  for  Defendants  and  Appellants : 

A  sale  made  to  one  not  a  creditor,  by  an  insolvent  debtor,  is  not  presumed  to  be  frandotont. 

and  in  an  action  to  annul  it,  the  burthen  of  proof  is  on  the  party  attacking  it.   6  N.  538. 
A  merchant  in  failing  circnmstanoes  and  under  protest  may  sell  his  property  to  a  bona  fide 

purchaser.    93  L.  360. 
A  debtor  on  the  eve  of  insolTency  may  make  a  cash  sale  of  movables.    13  L.  306. 
A  debtor  may  intend  ftaud  to  his  creditors  by  selling  his  property,  yet  his  vendee  must  be  a 

party  to  the  fraud  to  set  the  sale  aside.    86  An.  467. 
But  fraud  is  never  presumed — ^it  must  be  proved  with  legal  certainty.    18  An.  133. 
Good  fdith  in  contracts  is  always  presumed^the  omuot  proof  is  on  him  who  allagee  bad  ditb. 

84  An.  399. 
To  annul  a  sale  on  the  ground  that  it  was  made  in  fraud  of  creditors,  it  must  appear  that  the 

purchaser  knew  of  the  insolvency  of  the  seller  and  bought  with  the  intent  to  asaist  him  to 

defraud  his  creditors  when  the  sale  was  made  for  an  adequate  price,  which  was  paid  in 

whole  or  in  part.    Chas.  and  Wm.  Baatian  vs.  L.  H.  Christesen  et  al— lately  decided  la 

New  Orleans. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  is  an  action  by  plaintiffs,  creditors  of  T.  J.  Free- 
man, to  recover  judgment  against  him  for  their  debt,  and  at  the  same 
time,  to  revoke  certain  contracts  by  which  his  property  was  conveye«l 
to  his  son-in-law,  J.  C.  Pryor,  and  to  his  wife,  who  are  both  made 
parties  defendant. 

There  was  judgment  in  the  lower  court,  iu  favor  of  plaintiffs,  against 
the  defendant  for  a  less  amount  than  was  claimed,  and  revoking  the 
conveyance  of  property  to  Pryor,  but  rejecting  the  demand  in  revoca- 
tion of  the  conveyance  to  the  wife,  Mrs.  Freeman. 

Plaintiffs,  Pryor  and  Freeman,  have  all  appealed. 


MONROE,  JUNE,  1882.  993 


Thompsou  &>  Co.  vs.  Frpeman  et4d. 


I. 

Plaintiffs  complain  of  the  reduction  made  in  tlieir  claim  against 
defendant.  Plaintiffs  held  two  notes  of  defendant,  and  also  an  open 
account  against  him,  arising  out  of  transactions  prior  to  1881.  Defendant 
shipped  them  certain  produce,  the  proceeds  of  which  were  applied  by 
plaintiffs  to  the  liquidation  of  the  account,  and  the  surplus  was  credited 
on  the  notes.  They  sued  in  this  action,  on  the  notes,  for  the  balance 
due  thereon. 

• 

The  answer  was  a  general  denial. 

The  Judge  held  that  the  credits  due  defendant  should  have  been 
imputed  first  to  the  notes,  as  the  most  onerous  debt.  This  decision 
might  have  been  correct,  had  such  defense  been  pleaded.  But  under 
the  general  denial,  and  in  absence  of  special  plea,  defendant  could  not 
claim  that  the  notes  had  been  extinguished  by  payment.  The  plaintiffs 
were  entitled  to  judgment  for  the  amount  claimed  as  due  on  the  notes, 
with  interest  thereon  at  8  per  cent.,  as  stipulated  in  said  notes,  and  the 
judgment  must  be  amended  accordingly. 

II. 

Plaintiffs  complain  of  the  judgment,  in  so  far  as  it  rejects  their 
demand  to  revoke  the  conveyance  to  Mrs.  Freeman  ;  and  Freeman  and 
Pryor  complain  of  the  revocation  of  the  conveyance  to  the  latter. 

The  conveyances  are  attacked  as  having  been  made  in  fraud  of 
creditors.    The  facts  are  as  follows : 

Freeman  was  conducting  a  planting  and  mercuntile  business  in  the 
Parish  of  Union.  Pryor  had  married  his  only  daughter  about  three 
years  previously,  and,  from  the  date  of  his  marriage,  had  lived  with 
his  father-in-law,  and  had  acted  as  his  clerk  in  his  store,  and  had 
assisted  him  on  the  farm. 

Freeman  had,  for  several  years,  been  doing  business  with  plaintiffs, 
as  his  commission  merchants ;  and,  at  the  end  of  the  year  1880,  was 
considerably  in  arrears  to  them.  lu  the  spring  of  1881,  he  visited  them 
in  New  Orleans,  for  the  purpose  of  securing  advances  for  the  current 
year.  Although  plaintiffs  were  reluctant  to  grant  them,  yet  upon 
Freeman^s  representations  as  to  his  property,  and  as  to  his  crop  pros- 
pects, and  especially  upon  his  assurance  that  he  was  free  from  debt 
and  owed  not  a  dollar  to  any  one  except  plaintiffs,  the  latter  consented, 
and  Freeman  immediately  received  from  them  advances  and  supplies 
to  a  large  amount. 

Very  shortly  after  his  return  home,  he  executed  a  donation  tnffrnro« 
in  favor  of  his  daughter,  Mrs.  Pryor,  of  nearly  the  whole  of  his  tangible 
property,  except  about  160  acres  of  land  and  some  personal  propei*ty, 
which,  on  the  same  day,  he  set  apart  and  recorded  as  a  homestead 
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claim.  Directly  afterwards,  he  sold  out  to  Pryor  the  goods  and  mer- 
chandise of  his  store,  together  with  a  lot  of  notes  and  accounts,  for 
$1400.  He  subsequently  transferred  to  Pryor  another  lot  of  notes  and 
accounts,  and  seven  horses  and  mules,  for  $800  :  and,  then,  to  complete 
all,  transferred  to  Pryor  his  entire  crop  of  1881,  in  consideration  of 
Pryor's  giving  himself  and  wife  a  living  during  the  year. 

Yale  &  Bowling,  creditors  of  Freeman,  getting  wind  of  these  trans- 
actions, brought  suit  to  annul  the  donation  to  his  daughter.  Judg- 
ment was  rendered  annulling  the  same,  and,  on  appeal  to  the  Circuit 
Court,  was  affirmed. 

Immediately  on  tlie  rendition  of  this  last  judgment,  Mrj*.  Pryor,  aided 
by  her  husband,  executed  a  notarial  retrocession  to  Freeman  of  all  the 
property  which  had  been  donated  to  her  ;  and,  on  the  same  day,  Free- 
niau  executed,  in  favor  of  liis  wife,  a  transfer  of  that  property,  (or  most 
of  it)  together  with  the  property  which  he  had  previously  set  apart  sm 
a  homestead,  in  settlement,  as  claimed,  of  a  debt  due  her  on  account 
of  her  paraphernal  funds  received  and  used  by  him. 

As  a  result  of  these  flagitious  transactions,  Freeman  stood  before  the 
world  stripped  of  all  his  valuable  property,  worth  not  less  than  $8,000, 
'with  only  $2,200  in  money  supposed  to  have  been  received  from  Pryor, 
which,  if  it  had  been  paid  and  had  not  been  spent,  was  in  his  pocket 
and  beyond  the  reach  of  his  creditors,  while  the  whole  of  his  property 
remains  in  the  possession  of  his  own  family.  Even  counting  the 
$2,290  as  paid  and  remaining  in  his  possession,  he  is  left  an  undoubted 
insolvent,  and  without  means  sufficient  to  pay  his  debts. 

We  will  not  waste  breath  in  detailing  the  consideration  (forcibly 
stated  in  the  opinion  of  the  Judge  a  quo)  supporting  the  self-evident 
conclusion  from  the  above  facts,  that  these  transac'tions,  from  l>egin- 
ning  to  end,  were  conceived  and  executed  with  the  sole  and  obvious 
purpose  of  committing  a  fraud  upon  the  rights  of  creditors;  that  both 
Pryor  and  Mrs.  Freeman  must  have  been  cognizant  of  this  transparent 
purpose ;  and,  indeed,  that  it  was  a  collusive  scheme  in  which  all  the 
parties  participated  to  effect  this  unlawful  imrpoae. 

Pryor's  defense  is  confined  to  faint  denials  that  he  knew  of  the  insol- 
vency of  Freeman.  He  does  not  expressly  deny  that  he  knew  of  the 
purpose  to  defeat  Freeman's  creditors.  The  question  of  FreenianV 
anterior  insolvency  rel  non  is  of  minor  consi'quence.  It  is  sufficient  to 
know  that  the  effect  of  these  transactions  is  to  make  him  insolvent,  and 
to  defraud  his  creditors. 

It  is  a  mistake  to  suppose  that  insolvency  of  the  debtor  and  knowl- 
edge thereof  by  the  party  with  whom  he  contracts,  constitute  the  sole 
ground  upon  which  contracts  can  be  annulled  for  fraud  upon  therighta 
of  creditors.    General  (licta  to  that  elBfect,  found  in  decisions,  are  appH- 
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cable  to  the  cases  in  which  they  are  uttered,  when  the  parties  are 
merelj'  preferred  creditors,  or  where  insolvency  and  knowledge  thereof 
were  the  grounds  upon  which  the  charge  of  fraud  was  based.  In  such 
cases,  of  course,  the  insolvency  and  knowledge  .are  essential  elements 
of  proof.  But  it  is  well  settled,  that  "the  debtor's  property  being  the 
common  pledge  of  his  creditors,  every  act,  device  or  machination,  by 
which  they  are  prejudiced,  may  form  the  subject  of  the  revocatory 
action,"  referring,  of  course,  to  "  acts,  devices  and  machinations,"  to 
the  fraudulent  purpose  of  which  the  third  persons  were  parties.  Fen- 
nessey  vs.  Gonsouliu,  11  La.  424;  Hempkiu  vs.  Bowman,  16  La.  367^ 
Barker  vs.  Phillips,  11  Rob.  190 ;  Stone  vs.  Kidder,  6  An.  552. 

In  another  case,  the  correct  principle,  patent  on  the  face  of  the 
Articles  of  the  Code,  was  more  distinctly  announced,  as  follows  : 

"  It  is  contended  that  the  defendant,  Beamau,  was  not  a  creditor, 
and  that  he  is  not  shown  to  have  had  knowledge  of  the  failing  circum- 
stances of  the  vendors.  We  consider  this  Article  1979,  (Rev.  C.  1985) 
as  merely  establishing  a  presumption  against  the  contract,  whenever  it 
is  first  shown  that  the  obligee  knew  of  the  discomfiture  of  the  obligor, 
and  when,  being  a  creditor,  he  gains  an  advantage  over  other  creditors. 
But  it  does  not  exclude  other  evidence  of  fraud  and  collusion,  and  does 
not  control  the  broad  principle  established  by  the  Code,  that  every 
contract  may  be  an  object  of  the  revocatory  action  which  was  made  in 
fraud  of  the  lights  of  creditors."    Rhodes  vs.  Beaman,  10  La.  369. 

Therefore,  when  satisfied,  as  we  are  in  the  present  case,  that  the 
contract  was  made  in  execution  of  a  collusive  purpose  between  the 
parties  to  defraud  and  defeat  creditors,  and  when  the  direct  result  of 
the  contract  is  to  leave  the  obligor  insolvent,  and  actually  to  defeat 
creditors,  we  will  not  hesitate  to  frustrate  such  schemes  by  annulling 
the  contract. 

We  confirm  the  conclusions  reached  by  the  District  Judge,  that  the 
contracts  with  Pryor  were  fraudulent,  within  the  spirit  and  meaning  of 
the  Articles,  and  that  plaintiifs  were  entitled  to  have  them  revoked. 

The  case  of  Mrs.  Freeman,  however,  presents  different  features. 

The  transfer  to  her  purports  to  have  been  made  in  satisfaction  of  her 
paraphernal  claims,  and  the  jurisprudence  is  settled  that  such  transfers 
are  not  subject  to  the  ordinary  rules  governing  the  revocatory  action, 
and  that  neither  the  pecuniary  embarrassment  nor  the  actual  insol- 
vency of  the  husband,  nor  injury  to  the  rights  of  creditors,  present  any 
obstacle  to  bona  fide  transfers  in  satisfaction  of  such  claims,  when  shown, 
to  be  real  and  genuine.  The  reasons  for  this  distinction  are  well 
stated  in  the  following  cases ;  Levi  vs.  Morgan,  33  An.  536 ;  Lehman  vs. 
Levy,  30  An.  745:  Judice  vs.  Neda,  8  An.  485. 
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And,  although  we  believe  tliat  the  purpose  of  the  traDsfer,  at  the 
time  when  made,  wns  to  give  her  a  preference  over  other  creditor»,  yet 
if  the  parties  had  the  legal  right  to  make  the  transfer,  the  injury  to 
creditors  is  damnum  absque  injuria. 

It  devolved,  however,  on  the  defendants  to  establish  the  reality  of 
the  paraphernal  claims  alleged  to  have  been  satisfied  by  the  transfer. 

For  this  purpose  they  oifered  to  introduce  in  evidence  what  pur- 
ported to  be  the  original  record  in  the  succession  of  Isaac  and  Sarah 
Cole,  which  belonged  to  the  Court  of  the  Parish  of  Ouachita,  outside 
of  the  District  presided  over  by  the  Judge  a  quo.  Counsel  for  plaintiff 
objected  to  the  introduction  of  these  papers,  on  the  ground  that  they 
were  not  authenticated,  and  that  there  was  no  proof  that  they  were  the 
originals  which  they  were  claimed  to  be.  The  Judge  overruled  this 
objection.  We  find  no  proof  in  the  record  to  establish  the  genuineness 
of  the  papers,  and  we  think,  under  the  circumstances,  the  Judge  erred 
in  overruling  the  objection.  Certified  copies  of  tlie  record  should  have 
been  produced,  or,  at  least,  some  official  certificate  or  other  proof,  to 
establish  that  the  papers  were  what  they  purported  to  be.  A  contrary 
rule  would  open  the  door  to  fraudulent  substitution  of  papers.  See 
Act  No.  43,  E.  S.  1870  5  1  Greenleaf  Ev.  *  502. 

We  do  not  feel  justified,  however,  on  this  ground,  to  decide  the  case 
against  Mts.  Freeman.  Nonconstut,  that  the  Judge,  if  he  had  decided 
this  record  to  be  inadmissible,  might  not  have  afforded  the  defendant 
time  to  produce  proper  evidence. 

The  case,  as  to  Mrs.  Freeman,  must  be  remanded. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
f^om  be  amended  as  to  the  amount  which  defendant,  T.  J.  Freeman,  is 
condemned  to  pay  to  plaintiffs,  so  as  to  make  said  amount  as  follows, 
to-wit:  the  sum  of  $1,214.12,  with  interest  at  8  per  cent,  per  annum 
thereon,  from  June  7th,  1881,  and  the  further  sum  of  $1,785.51,  with  five 
per  cent,  per  annum  interest  on  $1,649.46,  from  July  1st,  1881,  and  on 
$122.10  from  January  4th,  1882;  that  so  much  of  said  judgment  as 
rejects  the  demand  of  plaintiffs  to  have  the  transfer  fromT.  J.  Freeman 
to  his  wife  declared  null,  be  annulled,  avoided  and  reversed.  That 
said  judgment,  in  all  other  respects,  and  as  amended  hereby,  be 
affirmed ;  and  that  as  to  the  claim  for  nullity  of  the  transfer  from  Free- 
man to  his  wife,  the  cause  be  remanded  to  the  lower  court  for  further 
proceedings  according  to  law  ]  costs  of  this  appeal  to  be  paid  by 
defendants. 
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Bracey  va.  McGuire,  Sheriff;  et  al     Toler  ts.  Baneh. 


No.  1053. 

Mrs.  Louisa  C.  Bracey  a'sd  Husband  vs.  J.  E.  McGuire, 

Sheriff,  et  al. 

A  party  6ip:ninj;  a  twelve  months'  bond  is  not  i>emiitted,  when  ex- 
ecution issues  thereon,  under  Article  720,  C.  P.,  to  arrest  the  writ,  on 
the  ground  that  there  was  no  seizure,  advertisement  and  sale  of  the 
property  in  the  case  in  which  the  bond  was  furnished,  the  bond  re- 
citing that  all  the  requirements  of  the  law  had  been  complied  with. 
By  signing  the  bond,  such  party  has  cured  all  the  irregularities,  if  any 
existed.    7  An.  542 ;  12  Rob.  209 ;  9  Rob.  185 ;  34  An.  205. 

Oral  testimony  is  not  admissible  to  contradict  a  written  contract  by 
the  parties  thereto,  unless  under  charges  of  error,  fraud,  want  of  con- 
sideration, and  the  like.    C.  C.  2276,  1819 ;  Greenleaf,  Vol.  I,  $  284. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.    Bich- 
ardson,  J. 


B.  G.  Cobb,  for  Plaintiffs  and  Appellants. 

B.  Bichardson  and  Tho9,  O,  JBenton,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by  Bermudez,  C.  J. 


34a  9071  P 
46  12SS\ 


No.  1038. 

P.  n.  Toler  vs.  Mrs.  M.  D.  Bunch  and  Husband. 

A  joint  proprietor  is  not  liable  to  his  co-owner  for  rent,  on  account 
of  the  occupancy  of  the  land,  in  the  absence  of  any  contract  of  lease, 
and  where  such  proprietor  cultivates  not  more  than  his  interest  of  the 
land,  without  objection  from  the  other  co-owner.  But  such  co-owner 
is  not  liable  for  improvements  made  by  the  other  prt>prietor,  except 
such  as  are  necessary  for  repairs  or  the  preservation  of  the  property. 
23  An.  150;  33  An.  297. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Richland.    Bich- 
ardson f  J. 


Pott8  <&  Hudsofij  for  Plaintiff  and  Appellee. 

B,  Bay  and  Boatner  db  Liddelly  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by  Todd,  J. 
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Mitchell,  Tutor,  et  al.  va.  Loi^an,  Sheriff,  et  al. 

J.  H.  Mitchell,  Tutor,  et  al.  vs.  W.  S.  Logan,  Sheriff,  et  al. 

Notes  ezecated  by  a  stockholder  of  the  Citizens*  Baok  to  represeot  a  stock  loan,  IdentiBed 
by  authentic  act  with  the  orijs^nal  stock  mortgage,  are  full^*  secured  by  the  stock  mort- 
gage, -9  hlch  is  biudiog  as  a  loan  mortgage,  even  on  third  partiest  without  an  inscriptioa  of 
the  new  act  in  the  proper  office. 

The  faUure,  neglect  or  refusal  of  a  stockholder  of  that  Bank  to  pay  the  stipulated  instalment 
and  interest  ou  his  loan  when  due,  operates  of  itself  a  forfeiture  of  his  right  to  renew  hi^ 
stock  loan  note,  which  thence  becomes  due  and  exigible,  according  to  law,  in  capital  and 
interest  of  ten  per  cent. 

An  order  of  seisure  and  sale  is  not  a  judgment  in  the  legal  sense  of  the  term. 

Its  only  element,  in  common  with  a  judgment,  is  the  fact  of  its  being  liable  to  be  reviewed  on 
appeal. 


A  PPEAL  from  tbe  Fifth  District  Court,  Parish  of  Ouachita.    Eich- 
ardson,  J. 


A 


B,  O.  Cobb  and  E.  Ekliardson,  for  Plaiutiffs  and  Appellants : 

1.  The  clerk  has  no  power  to  vary  or  change  the  terms  of  an  order  of  the  Judge,  in  an  order 
of  seizure  and  sale,  in  the  wiit  issued  by  him  to  the  sheriff,  under  such  order,  directing  tbe 
sale  of  the  mortgaged  property.  He  can  neither  iucniase  or  diminish  the  quantity  of  land 
or  other  property  ordered  to  be  sold ,  nor  amount  of  money  decreed  to  be  due  by  the  Judge. 
The  clerk  is  merely  a  ministerial  officer. 

8.  An  order  of  seizure  and  sale  granted  by  the  Judge,  directing  the  sale  of  property,  described 
as  1340  and  46-100  acres,  on  O.  river,  raortgagfid  by  D.,  and  otherlaud  situated  at  joncticn 
of  bayous  B.  aud  DeS.,  15  miles  distant,  mortgaged  by  D.  &  B.,  a  planting  partnership 
owning  and  working  land  and  slaves,  for  a  different  and  unconnected  matters  aud  purposes, 
in  globo,  to  pay  different  debts,  is  illegal. 

3.  That  where  there  are  two  mortgagOH  executed,  one  by  an  individuail  and  the  other  by  a 
partnership,  of  whom  said  individual  is  a  member,  to  the  Citizens'  Bank,  to  secure  stock 
subscriptions,  said  mortgage,  being  entirely  independent  of  and  unconnected  with  each 
other,  the  Bank  cannot  consolidate  the  indebtedness  resulting  from  loans  made  under 
separate  pledges  of  stock  issued  to  the  individual  and  partnership,  in  a  proceeding  against 
the  individual.  Different  orders  of  sale  must  issue  on  the  different  mortgages.  C  P. 
732,  et  seq. 

4.  Prescription  of  10  years  runs  againt^t  n  judgment  in  farofof  theCiiizens*  Bank,  resulting 
from  an  order  of  seizure  and  sale  duly  signed  and  notice  served,  granted  on  petition  with 
notes  attached,  and  if  said  period  elapse  without  executing  or  reviving  the  jud2ment,no 
new  order  or  judgment  can  be  rendered  on  same  notes  for  same  debt.  C.  C  3547 ;  13  M. 
696 ;  6  An.  447. 

5.  There  is  nothing  in  the  charter  of  the  Citizens'  Bank,  or  acts  amendatory  th«'reof,  that 
exempts  them  from  pursuing  the  same  formalities  in  obtaining  and  executing  orders  of 
sale  on  the  mortgaged  property  of  their  subscribers,  that  others  are  compelled  to  follow. 

6.  When  notes  are  given  to  the  B.uik  for  lt>aus  under  a  mortgage  given  for  stock  subscription, 
but  at  subsequent  dates,  and  said  notes  or  obligations  are  not  recorded  in  the  pari«h  where 
the  property  is  situated,  nor  any  authentic  act  showing  the  amount  of  loans,  third  posses- 
sors and  owners  of  the  mortgaged  property  will  only  be  affected  by  the>tock  mftrtgnge  for 
contributions  on  stock. 

7.  Where  the  stock  subscriber  and  loan  debtor  was  a  resident  within  the  Confeilerate  line« 

from  1H61  till  cessation  of  hostilities,  the  Bank  could  not  capitalize  the  wholt^  debt  and 
charge  interest  aC  10  per  cent,  flrom  last  payment,  under  11th  Section  of  Charter.  Such 
capitalization  can  only  take  place  after  Judicial  demand  by  the  Bank  for  payment. 
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F.  F.  Stuhhs,  for  Defendants  and  Appellees : 

1.  Under  the  charter  of  the  Citizens'  Bank  and  the  mortgage  contracts,  the  failure  to  meet 
the  instalments  of  stock  notes  as  they  matured,  places  the  debt^ir  in  default,  and  the 
whole  loan  becomes  exigible,  with  10  per  cent,  intei^est  from  that  date.    Sec  24,  11. 

S.  Any  payments  thereafter  made  ai-e  imput:ible  to  the  interest,  and  nothing  to  the  principal, 
until  the  entire  interest  is  dirtcharged. 

3.  Two  distinct  tracts  being  mortgaged  to  seenie  the  stock  notes,  one  for  all  of  them  and  the 
other  for  only  a  portion,  that  bound  for  the  whole  may  be  first  seized  and  sold  for  the  debt 
and  without  m^izing  the  (>ther.  The  mortgngor  cannot  complain  that  only  a  part  of  the 
mortgiiged  propeity  was  seized.    3  La.  KM. 

4.  Executory  procens  is  not  properly  a  suit,  but  merely  the  aid  of  Judicial  power  to  give  force 
and  effect  to  what  is  I'quivalent  to  a  judgment  confessed,  and  an  order  of  seizure  and  sale 
is  not  a  Judgment  in  the  true  and  legul  sense  of  the  term.  16  La.  354;  13  An.  256;  18 
An.  186. 


Tlie  opinion  of  the  Court  was  delivered  by 

Pocii£,  J.  Plaintiffs,  as  third  ponsessors  of  several  tracts  of  land, 
formerly  part  of  a  larger  tract  owned  by  S.  W.  Downs,  are  seeking,  by 
injunction,  to  arrest  the  sale  of  their  property,  seized  under  executory 
process  at  the  instance  of  the  Citizens*  B<ink,  under  a  stock  loan  mort- 
E^S^j  granted  by  said  Downs,  when  he  Avas  the  owner  of  said  large 
tract  of  land. 

In  the  case  of  the  Citizens'  Bank  vs.  S.  \V.  Downs  et  al.,  in  which 
the  order  of  seizure  and  sale  complained  of  issued  in  March,  1879,  the 
plaintiffs  in  this  suit,  defendants  in  the  other,  had  taken  an  appeal  to 
this  Court,  which  maintained  the  executory  process,  in  an  elaborate 
opinion,  in  wMiich  is  found  a  full  and  complete  statement  of  facts,  and 
a  history  of  the  claim  urged  by  the  Citizens'  Bank,  under  the  law  which 
incorporated  that  institution,  and  endowed  it  with  unusual  powers  and 
prerogatives. 

That  opinion,  rendered  in  1879,  by  our  immediate  predecessors,  to 
be  found  in  the  Opinion  Book  of  the  Court  at  this  place,  p.  53(5,  has 
been  of  great  assistance  to  us  in  the  consideration  and  determination 
of  the  numerous  points  raised  in  the  present  case,  whicli  are  ten  in 
number,  and  are  substantially  as  follows  : 

1.  That  there  were  two  tracts  mortgaged,  viz :  that  owned  by  them, 
the  original  Downs'  Home  Place  and  tlie  Island  Place  j  that  both  were 
describexl  in  the  Bank's  petition  for  the  order  of  seizure  and  sale,  and 
227  shares  of  stock,  alleged  to  be  pledged,  and  that  the  clerk,  in  the 
writ,  had  only  directed  the  seizure  and  sale  of  the  Downs'  Home  Place, 
and  170  shares  of  the  stock. 

2.  They  deny  that  there  is  or  ever  has  been  any  mortgage  to  secure 
the  six  notes,  bonds  or  obligations,  or  that  said  mortgage  has  ever  been 
registered  in  Outachita;  and  that  if  any  such  mortgage  exists,  they  are 
third  possessors  without  notice,  and  not  bound. 

3.  That  the  notes  are  only  an  ordinary  debt  of  Gen.  Downs. 
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4.  No  writ  of  seizure  and  sale  can  issue  on  a  stock  morti^agc. 

5.  By  permitting  the  sale  of  the  Arpen  Tract,  a  part  of  the  Island 
property  originally  mortgaged,  they  released  all  the  other  property 
from  liability  for  their  claims. 

G.  That  one-half  the  loan  was  secured  by  the  mortgages  on  the 
Downs^  Home  propei*ty,  and  that  has  been  long  since  extinguished  by 
Downs'  payments. 

7.  That  the  Bank  had  no  right  to  declare  Downs  in  default,  and 
charge  him  with  ten  per  cent.,  etc. ;  that  Downs  was  iR  the  Confederate 
lines,  etc. 

8.  That  it  was  merged  into  judgment  in  1863,  and  prescribed  by  ten 
years. 

9.  That  the  clerk  had  no  right  to  change  the  terms  of  the  writ  from 
the  order  of  seizure  and  sale,  and  direct  less  to  be  seized  than  the  Judge 
had  ordered. 

10.  Prescription  against  the  calls  due  in  1873, 1876  and  1878,  of  three, 
five  and  ten  years. 

First  and  Ninth.  The  first  and  ninth  grounds,  presenting  one  and  the 
same  point,  will  be  considered  together. 

The  record  shows,  that  by  means  of  two  different  contracts.  Dowds 
acquired  two  hundred  and  twenty-five  shares  of  the  Citizens'  Bank 
stock,  and  that  in  another  act,  by  himself  and  his  planting  partner,  he 
acquired  seventy-five  more  shares ;  that  the  stock  purchased  by  him 
individually,  was  secured  by  mortgage  on  the  property  now  owned  by 
plaintiffs  in  this  suit,  and  the  other  stock  was  secured  on  other  lands 
owned  by  the  partnership.  Aftor  the  dissolution  of  the  partnership, 
Downs  remained  the  owner  of  300  shares,  of  which  225  were  secured  oo 
his  Home  Place,  and  the  balance,  (75)  on  the  former  partnership 
property,  known  as  the  Island  property. 

Under  the  charter  of  the  Bank,  and  as  amended  by  subsequent  legis- 
lation, his  shares  were  reduced  to  227,  affecting  his  property  in  the 
proportion  of  one-fourth  on  the  Island  Place,  and  three-fourths  on  the 
Home  Place. 

During  the  years  1837,  183Sand  1839,  while  Downs  owned  243  shares 
of  stock,  he  exercised  his  right,  under  the  charter,  of  obtaining  loaos 
from  the  Bank,  which  loans  aggregated  the  sum  of  $11,190,  representeti 
by  six  notes  of  various  amounts,  and  which  were,  by  payments,  con- 
formably to  the  charter,  reduced  to  $5,818.60,  to  enforce  the  payment 
of  which  balance  the  executory  process  herein  enjoined  was  resorted  to 
by  the  Bank. 

Under  the  law,  the  contract  and  the  charter,  the  Bank  was  entitled 
to  the  seizure  of  all  the  tract*  of  land  subject  to  its  mortgage,  w 
ordered  in  the  order  of  seizure  and  sale,  and  as  decided  by  our  inioie- 
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diate  predecessors,  in  the  decision  on  the  appeal  above  referred  to. 
Holding  such  an  order,  a  seizing  creditor  has  the  undoubted  legal  right 
to  direct  and  control  its  execution,  and  to  restrict  the  first  levy  to  a 
portion  only  of  the  lands  ordered  to  be  seized  by  the  order  of  the  Judge. 

If  Downs  were  living,  and  yet  the  owner  of  these  several  tracts  of 
land,  he  certainly  could  not  complain  that  all  of  the  mortgaged  prop- 
erty had  not  been  seized.    Gaiennie  vs.  Questi,  3  La.  434. 

It  is  difficult  to  conceive  what  greater  rights  have  been  acquired  by 
the  present  owners,  holding  under  his  titles,  subject  to  the  mortgages 
existing  previous  to  their  purchase. 

The  objection  that  the  seized  debtors  are  not  given  all  the  credits  to 
which  they  claim  to  be  entitled,  cannot  justify  an  injunction  of  the 
entire  seizure,  especially  as  the  evidence  f»\ils  to  show,  to  our  satisfac* 
tion,  that  the  seizing  creditor  had  failed  to  allow  them  credit  for  all 
sums  paid  by  their  vendor  and  his  author. 

The  act  of  the  clerk,  in  compliance  with  the  seizing  creditor's  request, 
in  directing  the  sheriif  to  seize  less  property  than  the  order  of  seizure 
and  sale  called  for,  cannot  be  considered  as  an  attempt  to  alter  or 
change  the  order  of  the  Judge,  and  is  far  from  presenting  an  instance 
of  ^' a  mo}isirou8  usurpation  of  authority,'*'*  as  charged  by  plaintiffs' 
counsel.  In  so  doing,  the  clerk  merely  carried  out  the  legal  intention 
of  the  seizing  creditor. 

Second,  Under  the  chnHer  of  the  Bank,  it  is  specially  stipulated  that 
the  stock  m<ytgage  required  of  all  the  shareholders,  shall  stand  as  full 
security  for  the  loan  or  loans,  and  the  interest  thereon,  which  stock- 
holders may  obtain  from  the  institution ;  and  hence,  it  required  no 
special  act  of  mortgage  to  create  the  contemrlated  security  for  stock 
loan  notes,  which  were,  by  notarial  act,  identified  with  the  original  act 
of  stock  mortgage. 

It  is  now  judicially  settled,  that  the  inscription  of  the  act  or  acts  of 
mortgage,  in  which  it  was  stipulated  that  the  stockholder  shall  be 
entitled  to  a  credit  equal  to  one-half  of  the  total  amount  of  his  stock, 
is  sufficient  to  create  the  loan  mortgage,  even  »is  to  third  parties. 
Charter,  Sec.  11  j  2  An.  249;  3  An.  112,  GG3. 

Third.  The  notes  executed  by  Downs,  under  those  circumstances, 
became,  for  those  reasons,  stock  loan  notes,  and  are  secured  by  the 
mortgage  stipulated  in  the  charter ;  and  it  is,  therefore,  erroneous  to 
charge  that  they  were  ordinary  debts  of  Downs. 

Fourth.  We  know  of  no  law  which  deprives  the  corporation  holding 
stock,  or  stock  loan  mortgages,  represented  by  notes,  identified  by 
authentic  acts,  wMth  a  previous  authentic  act  of  mortgage,  of  the 
benefit  of  the  law  authorizing  executory  process,  in  the  enforcement  of 
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•a  claim  seciu'ed  by  an  act  importing  a  confession  of  judgment.    Hence, 
"vee  see  no  merit  in  this  objection. 

Fifth  It  appears  from  the  record,  that  the  "  Arpen  Tract "  was  for- 
merly owned  by  the  planting  partnership  of  Downs  &  Brigham,  and 
that  it  was  included  in  the  mortgage  to  secure  the  stock  purchased  by 
said  partnership. 

In  the  cases  of  Rind  vs.  Fluker,  22  An.  482, and  of  the  Citizens^  Bank 
vs.  Fluker,  23  An.  567,  we  are  informed  that  the  stock  loan  mortgage 
of  181^,  affecting  this  tract  of  land,  was  extinguished  quoad  this 
tract,  by  a  judicial  sale  made  a^t  the  instance  of  the  Bank,  at  which  sale 
the  property  brought  a  price  exceeding  the  amount  of  the  loan  as  it 
then  stood.  We  are  at  a  loss,  4:herefore,  to  conceive  how  the  Bank,  in 
renouncing  a  claim  extinguished  under  the  law,  could  be  construed 
as  thus  releasing  all  the  other  property  mortgaged  in  its  favor  for  the 
security  of  its  claims.  This  point  is  reviewed  and  fully  disposed  of  in 
the  case  quoted  from  Opinion  Book,  p.  536. 

Sixth.  A  mere  inspection  of  the  notes  in  suit,  discloses  the  fact  that 
the  .payment  of  all  six  was  secured  by  mortgage  on  Downs'  Home 
Place,  and  that  three  of  them  were  additionally  secured  by  mortgage 
on  the  Island  Place.  Hence,  plaintiffs  are  manifestly  in  error  in 
asserting  that  only  half  of  the  loan  was  secured  on  the  lands  which  they 
now  hold. 

Seventh,  Under  the  charter  of  the  Bank,  Sec.  11,  it  was  expressly 
provided,  that  if  any  debtor,  under  a  stock  1oan,^hould  J^H,  or  neglect, 
or  refuse  to  pay  the  proportion  of  the  capital  and  interest,  as  the 
same  should  become  due  and  payable,  then  and  in  that  case,  the 
whole  debt,  capital  and  interest,  may  be  considered  as  due,  and  pay- 
ment thereof  demanded  and  enforced  according  to  law  j  and  by  Section 
24,  ten  per  cent,  on  the  loan  w^as  the  rate  of  interest  fixed  j  and  it  is 
elementary  that  this  law  was  a  part  of  Downs'  contract  with  the  corpo- 
ration. Hence,  on  the  first  of  January,  1862,  at  the  maturity  of  his 
loan  notes,  his  fjiiluve  to  pay  the  stipulated  instalment  and  interest, 
operated,  of  itself,  a  forfeiture  of  his  riglit  to  renew  under  the  charter. 

The  argument  that,  by  reason  of  the  possession  of  New  Orleans  by 
•the  United  States  military  authorities,  which,  as  history  informs  h», 
occurred  only  at  the  end  of  April,  1862,  cutoff  communication  between 
that  city  and  the  Parish  of  Ouachita,  then  under  Confederate  occupa- 
tion, is  evidently  not  serious,  and  is  refuted  by  a  mere  statement  of  the 
proposition. 

Eighth,  The  objection,  that  by  executory  process  issued  on  this  claim 
in  September,  1868,  not  followed  by  execution  until  the  jji-esent  onler 
was  granted  in  March,  1879,  the  stock  loan  was  merged  into  a  judgment, 
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br  reason  of  whicli  it  was  extinguished  bj'  the  prescription  of  ten 
years,  involves  the  proposition  that  an  order  of  seizure  and  sale  is  a 
judgment  in  tlie  full  and  legal  sense  of  the  t«rm.  It  would  be  difficult 
to  conceive  of  a  more  absolute  legal  fallacy,  and  an  examination  of  the 
authorities  cited  in  its  support  by  plaintiffs^  counsel,  satisfies  ns  that 
this  legal  heresy  finds  no  foundation  in  our  jurisprudence.  12  M.  695 ; 
2  N.  S.  32 ;  6  An.  446. 

To  the  assertion  that  "  every  element  of  a  jucUptievt  enters  into  the 
executory  process,^'*  the  legal  mind  suggests  a  ready  and  easy  answer : 
that  the  executory  process  lacks  the  following  elements  of  a  judgment: 

1.  It  is  not  preceded  by  citation,  the  foundation  of  a  judgment. 

2.  It  creates  no  issue. 

3.  It  decides  no  issue,  and  requires  no  answer  or  no  default. 

4.  It  adjudicates  to  the  plaintiff  no  right  which  is  not  secured  by* 
his  notarial  act,  nor  deprives  him  of  any  thus  secured. 

5.  Its  inscription  in  the  mortgage  office  will,  therefore,  operate  no 
judicial  mortgage. 

6.  If  the  property  mortgaged,  and  seized  and  sold  under  it,  does  not 
bring  a  price  sufficient  to  satisfy  the  amount  of  the  claim,  the  creditor 
cannot  issue  execution  on  such  balance  without  first  obtaining  Judgment 
thereon y  contradictorily  with  his  debtor. 

7.  It  cannot  support  the  plea  of  ree  Judicata  or  lis  pendens. 

Other  differences  could  be  enumerated,  but  it  would  be  an  idle  task, 
as  we  consider  the  point  well  settled  in  our  jurisprudence,  which  recog- 
nizes  in  such  orders  but  one  element  of  a  judgment,  namely,  the  right 
of  appeal,  which  can  be  taken  either  from  the  order  of  the  Judge  or 
from  his  refusal  to  grant  the  process.  16  La.  254,  Harvard  vs.  Voor- 
hies;  13  An.  256,  Riley  vs.  Christie;  28  An.  186,  Rousseau  vs.  Bour- 
geois ;  32  An.  977,  State  ex  rel.  Wise  vs.  Taylor,  Judge. 

We,  therefore,  conclude  that  the  ten  year  prescription  on  judgments 
cannot  avail  plaintiffs  in  this  case. 

The  plea  of  prescription  of  three  and  five  years  to  the  contributions 
called  for  under  act*  of  the  legislature,  seems  to  be  abandoned  on 
appeal,  and  is  absolutely  untenable,  under  the  amendments  to  the 
charter. 

After  an  exhaustive  investigation  of  the  evidence,  and  a  mature  con- 
sideration of  the  numerous  obstacles  interposed  by  plaintiffs  to  the 
collection  by  the  Bank  of  a  just  and  valid  claim,  protected  by  equity 
as  well  as  law,  we  reach  the  conclusion  that  the  judgment  of  the 
District  Court,  dissolving  the  injunction  sued  out  by  plaintiffs  in  this 
case,  is  righteous,  legal  and  correct. 

Judgment  affirmed. 
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On  Application  for  Rehearing. 

Todd,  J.  The  objection  to  the  alt'eration  bj'  the  clerk  of  the  order 
of  seizure  and  sale,  in  the  particular  of  allowing  the  taxes  in  diminu- 
tion of  the  credits  admitted  in  the  order,  cannot  be  considered  under 
the  pleadings,  which  do  not  set  up  this  objection  as  a  ground  of 
injunction. 

The  complaint  in  the  petition  to  the  action  of  the  clerk,  under  the 
instruction  of  the  Bank^s  attorney,  was  in  reducing  the  amount  of 
property'  to  be  seized.  This  point,  too,  was  barely  and  obscurely 
referred  to,  even  in  tfie  original  brief  of  plaintiffs,  and  not  at  all  in  the 
brief  of  defendants,  which  indicates  that  it  had  not  been  asserted  or 
relied  on  in  the  lower  court. 

All  other  points,  referred  to  in  this  application,  were  disposed  of  in 
eur  original  opinion,  which  we  see  no  reason  to  change. 

Rehearing  refused. 
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No.  io;^7. 
Heirs  of  Thomas  Nesom  vs.  Julius  Weis  kt  al. 

A  sale  of  snooession  property,  prayed  for  in  order  to  pay  the  debts  and  to  settle  the  varioiit 
olaims  against  the  estate,  by  the  administrator  of  a  soccession  in  which  there  are  minora, 
and  ordered  by  the  coart  for  the  purpose  of  paying  the  debts,  for  the  settlement  of 
which  the  administrator  has  no  available  funds,  is  a  sale  to  pay  debta,  and  is  valid  as  saeh. 

17,  at  sach  a  sale,  the  tutrix  being  inntructed  by  a  family  meeting  to  purchase  for  the  mioors 
property  to  the  extent  of  their  interests,  buys  property,  which  is  adjudicated  to  her 
peisonally,  without  reference  to  her  capacity,  the  property  will  be  held  not  to  have  been 
purchased  for  the  minors,  even  if  the  auctioneer's  return  is  signed  by  the  tutrix  in  her 
cspaclty  as  such. 

As  the  proee*  verbal  is  evidence  of  the  sale,  its  recitals  must  control,  and  not  the  signatures  of 
parties,  which  are  unnecessary  in  law,  and  will,  in  such  a  case,  be  cousidered  as  snrplosage. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Richland.    Bieh- 
ariUon,  J. 


Cohb  &  Gunhy  and  P.  JET.  ToUvj  for  Plaintiffs  and  Appellees. 

Boatner    dc   LUlilell  and  E.   C.  MonUjonienj,  for    DefondanU    and 
Appellants : 

1.  Minora  claiming  restltntion  in  integrum  must  place  matters  in  ttolu  ^uo,  and  cannot 
recover  the  property  in  kind  without  refunding  the  price  applied  for  their  beoeftu  €  X. 
S.  684 ;  8  N.  8.  310  ;  3  La.  544  ;  9  La.  305. 

S.  Under  the  Constitution  of  1852  and  the  laws,  the  cleric  of  the  District  Court  had  no  power 
to  grant  orders  for  the  sale  of  succession  property  to  effect  a  partition  between  minors. 

S.  Our  whole  system  of  administration  of  the  estates  of  minors  is  opposed  to  an  anticipation 
of  their  means  by  purchases  on  credit.    11  An.  347. 

4.  'When  a  family  meeting  authorizes  the  tutrix  to  purchase  land  and  slaves  at  a  successioa 
sale  in  which  the  minors  were  interested,  up  to  the  amount  oftheir  interests  In  the  »ncoe»- 
sion,  and  the  tutrix  buys  property  in  her  own  name  to  uearly  three  times  the  intt^-rest  <rf 
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the  miunr*.  the  purchase  will,  aa  to  the  mioon,  be  aach  a  nnlUty  aa  U  not  aaaoeptlble  of 
being  ratided  by  them  to  the  pr^adice  of  righta  of  third  persona  previooalj  acquired. 
1 1  An.  847  ;  8  An.  44i ;  VZ  R.  .3t5 ;  8  La.  3S1. 

5.  When  the  funds  of  the  minors  to  be  inveated  is  th«ir  residuary  interest  in  a  ancoeasion 
which  owes  lar^^e  debts,  and  can  not  be  ascertained  before  the  sale  of  the  succession 
property,  the  advice  of  the  family  meeting,  that  the  tutrix  be  iustmctedto  buy  at  aaid  sale 
land  and  slaves,  to  an  amount  equal  to  the  interest  of  the  minors  in  said  succt^ssion,  is  too 
Tague  and  indefinite  to  be  carried  into  effect,  and  is  an  absolute  nullity.    5  La.  21. 

6.  Any  material  variation  from  the  instructions  and  advices  of  the  family  meeting  by  the 
tutor,  in  investin<:  the  funda  of  the  minor,  such  as  investing  more  money  than  advised,  or 
purchasing  on  terms  of  credit,  when  the  family  meeting  directs  the  purchase  to  be  made 
for  cash,  or  making  a  joint  purchase  with  others  when  not  advisied,  will  be,  so  far  as  the 
minors  are  concerned,  an  absolute  nullity;  and  the  pun-hase  will  be  considered  as  having 
been  made  for  the  tutor  individually.  ,4  An.  85;  5  R.  287;  11  An.  247. 

7.  A  transaction  purporting  to  be  an  investment  of  minors'  funds,  but  absolutely  null  on  the 
face  of  the  papers,  is  no  more  subject  to  ratification  than  an  illegal  eale  of  his  property  by 
the  tutor,  when  the  effect  of  such  ratification  is  to  destroy  or  impair  the  rights  ot  third 
persons  previously  acquired.    8  An  442. 

e.  When  the  tutrix  ia  instructed  to  buy  "  land  and  slaves  at  a  succession  sale  for  her  minor 
children,  to  the  extent  of  their  interest  in  that  succession,"  (which,  after  the  aettlement  of 
the  anccession,  is  ascertained  to  be  |7,500)  and  she  buys  at  that  sale  in  her  own  name,  land 
and  slaves,  to  the  amount  of  S10,903,  satisfying  the  difference  by  what  is  due  her  from  the 
succession,  the  miuors  seeking  to  recover  the' land  must  tender  their  tutrix  or  her  assignee 
the  amount  of  her  money  which  was  expended  in  the  acquisition. 

9,  Where  the  adroiuiMtrator  executed  no  title  to  property  sold  by  him,  but  in  his  proeet  verbal 
of  the  sale  made  under  order  of  court  to  pay  debts,  recites  in  express  language  thAt  certadn 
described  property  was  adjudicated  to  Mrs.  Delana  Rebecca  Jane  Burt,  and  she  afterwards 
signs  the  proeet  verbal  as  tutrix,  the  recitals  in  the  proeet  verbal  will  control  the  alguature, 
and  third  fiersoua  who  treat  with  her  as  owner  will  be  protected.  Greenleaf,  $  23;  5  N.  S. 
4 ;  C.  C.  2623. 


The  opinion  of  the  Court  was  delivered  by 

Pociit^,  J.  Pbiintilfs  claim,  in  a  petitory  action,  the  ownership  of  a 
tract  of  land  alleged  to  be  in  the  illegal  possession  of  the  defendants. 

A  statement  of  the  salient  facts  which  led  to  this  controversy,  is  a 
necessary  pi^erequisite  to  a  proper  understanding  of  the  issues  pre- 
sented under  the  pleadings. 

Abraham  Nesom  died  in  1849,  leaving  some  property,  and'  three 
minor  children,  (one  of  whom  died  yet  a  minor,)  issue  of  his  marriage 
with  Rebecca  D.  Jane  Albertson,  who  survived  him,  and  was  qualified 
HS  natural  tutrix  of  snid  minors. 

Thomas  Nesom,  a  brother  of  the  deceased,  was  appointed  as  ad- 
ministrator of  the  succession,  and  in  an  account  of  his  administration, 
presented  in  1852,  it  appeared  that  the  succession  funds  in  his  hands 
amounted  to  $5,454.  At  the  death  of  his  wife,  Mary  Van  Hook^ 
Thomas  Xesom  w«is  qualified  as  natural  tutor  of  their  only  child,  Lu- 
enza  Nesom,  (who  died  without  issue,  at  the  age  of  eight'een  years)f 
and  Thomas  Nesom  then  married  his  brother  Abraham's  widow,  from 
whom  he  had  two  children,  Thomas  and  Martha,  the  plaintiffs  in  this 
case.     He  died  in  1853,  and  his  widow  married  Henry  A.  Burt,  who 
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became  her  co-tiitor,  in  her  double  tutorship,  of  the  minor  children  of 
Abraham  and  of  Thomas  Nesom,  by  hia  marriage  with  her. 

In  1854,  James  Nesom,  who  had  been  appointed  administrator  of  his 
brother  Thomas  Nesom's  succession,  and  tutor  of  his  minor  child,  Lu- 
enza,  presented  to  the  probate  court  a  petition,  in  which  he  recited  the 
debts  due  by  said  succession,  including  the  sum  of  $5,454  due  to  the 
succession  of  Abraham  Nesom,  another  debt  due  to  a  merchant,  and. 
the  claims  of  the  minor,  Luenza,  in  right  of  her  mother^s  separate 
estate,  and  of  her  share  in  the  community;  and  in  which  he  averred 
that  a  sale  of  the  succession  property  was  necessary,  for  the  purpose 
of  paying  the  debts  and  of  effecting  a  partition,  and  he  concluded,  by 
praying  for  an  order  of  sale  of  the  succession  property,  for  the  "  pur- 
pose of  paying  the  debts  and  settling  the  various  claims  against  the 
estate/' 

On  this  petition,  the  following  order  was  rendered  :  *'  It  is  ordered, 
adjudged  and  decreed  by  the  Court,  there  appearing  a  large  amount 
of  debts  against  the  estate  of  Thomas  Nesom,  and  no  money  on  hand 
to  satisfy  the  same,  that  the  property  comprising  said  estate  and  suc- 
cession, both  real  and  personal,  be  sold  after  due  and  legal  advertise- 
ment, according  to  Articles  990,  991  and  992  of  the  Code  of  Practice." 

At  the  sale  made  in  obedience  to  that  decree,  property,  coosisting 
of  lands,  slaves  and  movables,  amounting  to  $19,303.^  was  adjudi- 
cated to  Mrs.  Rebecca  Jane  Burt,  and  property  of  like  description, 
amounting  to  $3,750,  was  adjudicated  to  James  Nesom,  as  tutor  of 
Luenza  Nesom.  A  day  or  two  before  the  sale,  family  meetings,  held  in 
behalf  of  the  minor  children  of  Abraham  and  of  Thomas  Nesom,  and 
in  behalf  of  Luenza  Nesom,  had  authorized  and  instructed  the  I'espec- 
tive  tutors  of  these  children  to  purchase  at  the  sale,  for  said  minors, 
property  to  the  extent  of  their  respective  interests  and  claims  in  and 
to  the  proceeds  of  said  sale. 

In  hif^proces  verbal  of  sale,  the  administrator  does  not  state  that  the 
adjudications  made  to  Mrs.  Burt  were  made  in  her  capacity  of  tutrix, 
but  the  proces  verbal  is  signed  by  herself  and  husband,  as  tutrix  and 
CO -tutor. 

She  then  remained  in  possession  of  the  lands  claimed  by  plaintiffs, 
which  she  improved  and  cultivated,  until  the  year  1863,  when  she  sold 
them,  as  her  individual  property,  to  G.  &  H.  King,  who  subsequently 
mortgaged  that  property  to  Meyer,  Weis  &  Co. 

At  the  suit  of  the  latter,  in  executorj'  process,  in  1877,  these  lands 
were  adjudicated  to  Julius  Weis,  who  sold  them,  in  1878,  to  H.  D. 
King,  but  the  latter's  titles  were  recorded  only  after  the  institution  of 
this  suit  against  Weis,  and  H.  D.  King  was  then  made  a  party  herein, 
by  an  amended  petition. 
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Now,  plaintifTs,  in  urging  that  the  Bale  of  December,  1854,  was  a 
partition  Hale,  and  that  the  lands  in  suit  were  purchased  by  their 
mother  and  tntrix,  for  their  account  and  benefit,  under  the  advice  of 
the  family  meeting  above  referred  to,  allege  the  nullity  of  the  sale  to 
tlie  Kings  by  their  mother,  in  1863,  of  the  sheriff's  sale  in  1877,  and  of 
the  sale  by  Weis  to  King  in  1878. 

They  contend,  that  if  the  sale  of  1854  is  held  to  be  null  as  a  partition 
sale,  they  own  the  lands  in  tlieir  right  of  inheritance  from  their  father, 
Thomas  Nesom,  and  from  their  sister,  Luenza. 

Defendants  contend,  that  the  sale  of  December,  1854,  was  a  succes-^ 
sion  sale  to  pay  debts,  and  is  legal  and  valid  as,  such,  and  that  the 
lands  in  suit  were  adjudicated  to  Mrs.  Rebecca  Jane  Burt,  in  her  own 
right,  and  not  as  tutrix,  and  they  urge  the  validity  of  the  subsequent 
sales  made  under  her  purchase. 

They  make  other  defenses,  and  urge  other  claims,  which  we  deem  it 
unnecessary  to  enumerate  and  consider,  under  the  views  which  we  have 
taken  of  this  case. 

Plaintiffs  were  recognized  as  owners  of  the  lands  claimed  by  them  by 
the  judgment  of  the  lower  court,  from  which  defendants  have  appealed. 

The  pivotal  point  of  this  case,  as  suggested  by  the  foregoing  stated 
ment  of  the  facts  and  pleadings,  turns  upon  the  construction  of  the 
succession  sale  of  December  23,  1854,  and  will  tind  its  solution  in  the 
consideration  of  the  two  following  propositions : 

1.  Whether  the  sale  of  December,  1854,  was  a  partition  sale,  or  a 
sale  to  pay  debtH. 

2.  Wliether  the  purchases  of  Mrs.  Rebecca  Jane  Burt  were  made  in 
her  own  right  and  account,  or  for,  and  for  the  benefit  of  the  minor 
children  of  Abraham  and  of  Thomas  Xesom,  by  his  second  marriage. 

1.  Under  the  unequivocal  rules  of  our  law  regulating  successions, 
it  is  ch*ar  that  the  proceedings  provoked  by  the  administrator  have 
none  of  the  elements  of  a  partition  sale,  and  that  if  his  proceedings 
were  intended  to  o|>erate  such  a  sale,  they  are  absolutely  null,  and  no 
sale  took  eftect  thereunder. 

In  the  first  place,  the  administrator  bus  no  right,  assucli,  to  provoke 
a  sale  of  the  edects  of  the  succession  in  an  action  for  partition.  22 
An.  30!),  Hebert  vs.  Hebert. 

The  proceedings  were  not  carried  on  contradictorily  between  the 
owners  of  the  property  held  in  indivision  ;  the  minor,  Luenza,  was  not 
a  party  ;  the  administrator,  if  considered  aR  party  plaintitf,  having  no 
interest  of  ownership  in  the  property  to  be  partitioned  ;  there  was  no 
prayer  for  the  appointment  of  experts  to  report  upon  the  possibility  or 
impossibility  of  a  partition  in  kind,  and   no   suggestion   of  family 
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meetiugd,  for  the  purpose  of  fixing  the  terms  and  conditions  of  sale  in 
behalf  of  the  minors. 

It  is  elementary,  that  the  character  or  nature  of  the  sale  roast  be 
tested  by  the  prayer  of  the  petition,  and  by  the  decree  rendered 
thereon.  The  administrator  prayed  for  a  sale  to  pay  debts  and  to  settie 
tfie  various  claims  against  the  estate^  under  which  language  we  fail  to 
discover  any  reference  to  a  sale  for  the  purpose  of  effecting  a  partition 
among  the  heirs. 

The  debts  due  by  the  succession  consisted  of  the  amount  due  to  the 
succession  of  Abraham  Nesom,  to  the  New  Orleans  merchant,  and  to 
Luenza  Nesom,  in  the  right  of  her  mother's  separate  property ;  the 
claims  against  the  estate  consisted  of  the  share  of  Luenza  in  the  com- 
munity between  Thomas  Nesom  and  Mary  Van  Hook.  The  interest  of 
the  present  plaintiffs  was  merely  residuary. 

For  the  purpose  of  settling  such  claims  and  of  paying  these  debts,  it 
was  perfectly  regular  in  the  administrator  to  provoke  a  sale  of  sac- 
cession  property ;  and  it  was  equally  legal  for  the  court  to  order  such 
a  sale.  That  such  was  the  purport,  the  meaning  and  the  eff^^ct  of  the 
order  granted  by  the  court,  and  quoted  hereinabove,  is  manifest  from 
the  mere  reading  of  the  decree^  and  is  too  plain  for  comment  or 
discussion. 

We  are,  therefore,  clear,  that  the  sale  ordered  by  the  court,  and 
effected  in  December,  1854,  was  obtained,  and  was  made  for  the  par- 
pose  of  paying  the  debts  of  the  succession,  and  that,  as  sach,  it  was  a 
valid  ^ale. 

2.  In  our  opinion,  the  record  is  almost  as  clear  on  the  second  prop- 
osition, as  to  the  nature  of  the  purchases  made  at  that  sale  by  Mrs. 
Rebecca  Jane  Burt. 

In  his  jproce«  verbal  of  sale,  the  administrator  is  very  particular  in  bis 
recital  of  his  various  ad^judications. 

Touching  all  the  purchases  made  for  the  minor,  Luenza  Nesom,  the 
instrument  mentions,  with  gi*eat  care  and  caution,  that  the  af^udica- 
tions  are  made  to  James  Nesom,  as  tutor  of  the  minora  Lurma  Xesom ; 
whereas,  no  qualification  is  added  to  the  capacity  of  Mrs.  Hurt,  in  tbe 
several  adjudications  made  to  her.  This  very  significant  circumstance, 
coupled  with  the  fact  that  Mrs.  Burt  represented,  aM  tutrix,  two  sets 
of  minors,  whose  respective  rights  differed  in  amount,  as  well  as  in 
character,  and  that  no  purchases,  even  if  any  were  made  in  her  capacity 
of  tutrix,  were  stipulated  to  be  in  the  name  or  account  of  either  set  of 
minors,  leaves  no  doubt  in  our  minds  as  to  the  intention  of  Mrs.  Bart 
to  buy  the  property  in  her  own  right.  This  circumstance  may  account 
for  her  failure  to  carry  out  the  instructions  of  the  family  meeting,  or 
in  keeping  with  the  advice  of  the  family  meeting,  and  she  may  hare 
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discovered  that  the  parchase  which  she  was  making  would  far  exceed 
the  interest  of  said  minors.  But,  be  that  as  it  may,  lier  violation  of  the 
instructions  of  the  family  meeting,  and  her  responsibility  tlierefor, 
cannot  be  inquired  into  in  tliis  suit,  and  cannot  affect  the  rights  of 
third  parties.  This  intention  also  appears  from  the  manner  in  which 
she  improved,  at  great  expense,  and  cultivated  the  land  in  question, 
and  from  the  sale  which  she  made  of  it  in  1863,  as  her  individual 
property. 

Jurisprudence,  in  keeping  with  the  textual  provisions  of  our  law, 
has  estiiblished  the  rule,  that  the  adjudication  at  a  succession  sale,  by 
the  sheriff,  auctioneer,  or  representative  of  the  succession,  is  the  com- 
pletion of  the  sale  j  and  it  needs  not  be  followed  by  an  act  passed 
before  a  notary  5  the  purchaser  becomes  the  owner  of  the  article  ad- 
judged, and  the  contract  is  from  that  time  subjected  to  the  same  rules 
which  govern  the  ordinary  contract  of  sale.     C.  C.  Arts.  2608,  2623. 

The  proces  verbal  of  the  auctioneer  or  representative  of  the  succes- 
sion, made  in  pursuance  of  his  adjudications,  and  recorded,  makes 
proof  of  itself,  is  evidence  of  the  sale,  and  no  act  under  the  signatures 
of  the  parties  is  necessary  to  perfect  it.  7  La.  468 ;  6  R.  2t] ;  3  Aii. 
150  5  12  An.  164. 

Hence,  the  signatures  of  Mrs.  Burt  and  of  her  husband,  being  un- 
necessary to  complete  her  titles  under  the  proves  verbal,  could  not,  in 
law,  add  to,  or  detract  any  force  or  effect  from  the  clear  legal  meaning 
of  that  instrument,  and  can  and  must  be  considered  as  mere  sur- 
plusage. 

In  the  case  of  Carroll  vs.  Sheen,  recently  decided,  34  An.  p.  ,  Mrs. 
Carroll  had  purchased  at  a  sheriff's  sale,  property  sold  in  execution  of 
a  claim  belonging  to  the  community  between  her  deceased  husband 
and  herself,  and  had  signed  the  sheriff's  proces  verbal  or  deed  of  sale 
in  her  capacity  of  tutrix,  but  had  not  been  thus  described  as  adjudi- 
catee  in  the  body  of  the  deed.  To  the  claim  of  her  children,  that  the 
])roperty  thus  purchased  belonged  to  them,  we  answered  that  the  re- 
cital of  the  sheriff,  and  not  the  unnecessary  signature  of  the  adjudi- 
catee,  was  the  test  of  the  nature  of  the  sale  and  of  the  purchaser's  title. 

Plaintiffs'  argument,  that  Mrs.  Burt,  having  purchased,  under  the 
regime  of  the  community,  proper-ty  exceeding  by  some  $1,300  the  ag- 
gregate amount  of  her  various  claims,  personal  and  as  tutrix,  against 
the  estate  of  Thonms  Nesom,  her  purchases  fell  into  the  community, 
and  were  not  her  separate  estate,  is  not  pertinent  to  the  issue  raised 
in  the  pleadings  under  the  petitory'  action.  Plaintiff's'  recovery  de- 
pends upon  the  alleged  adjudication  to  themselves  through  their 
tutrix.  Having  failed  to  show  such  an  adjudication,  they  cannot  raise 
the  question  as  to  the  nature  of  another  party's  purchase. 
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It  is  immaterial  to  the  validity  of  title  which  they  set  up,  to  inquire 
into  the  question  as  to  whether  the  purchase  made  by  Mrs.  Burt,  enured 
to  her  separate  benefit,  and  thus  became  her  separate  property,  or  not. 

But  conceding,  for  the  sake  of  argument,  that  the  property  thus 
purchased  had  fallen  into  the  community,  and  that  defendants*  title 
could  be  affected  thereby,  the  record  shows  that  J.  A.  Burt  joined  his 
wife  in  the  sale  to  the  Kings,  in  1863,  and  this  would  have  operated  a 
divestiture  of  the  community's  title  to  the  property. 

Whether  it  be  true,  as  urged  by  plaintiffs,  that  the  sale  of  all  the 
property  was  not  necessary  to  the  payment  of  the  debt^  of  the  suc- 
eession  ;  that  less  was  due  to  the  succession  of  Abraham  Nesom  and  to 
the  minor,  Lnenza  Nesom,  than  was  stated  by  the  administrator;  that 
Mrs.  Burt  has  never  settled  for  the  purchase  price  of  her  purchases, 
are  all  questions  of  no  concern  to  third  persons  purchasing  from  her. 

It  is  now  no  longer  an  open  question,  that  a  purchaser  at  a  sale 
under  the  order  of  a  probate  court,  which  is  a  judicial  sale,  is  not 
bound  to  look  beyond  the  decree  recognizing  its  necessity.  He  must 
look  to  the  jurisdiction  of  the  court ;  but  the  truth  of  the  record  con- 
cerning matters  within  its  jurisdiction  cannot  be  disputed.  Hennen's 
Digest,  p.  1494,  No.  5,  and  authorities  cited. 

There  is  no  question  as  to  the  jurisdiction  of  the  court  which 
rendered  the  order  of  sale  in  this  case. 

It  was  Incumbent  on  plaintiffs,  as  a  condition  of  success,  to  make  out 
•a  clear  legal  title  to  the  property  which  they  claim ;  they  have  not 
even  succeeded  to  throw  a  reasonable  doubt  on  that  of  their  opponents, 
and  hence,  they  must  be  defeated. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed ;  and  it  is  now  or- 
dered, that  x>lain tiffs'  demand  be  rejected,  and  their  action  dismissed 
at  their  costs,  in  both  Courts. 


On  Application  for  Rrheauino. 

Todd,  J.  The  application  for  a  rehearing  treats  the  action  as  if  it 
were  one  to  annul  the  sale  made  in  the  succession  of  Thomas  Nesom 
to  Mrs.  Burt.  Far  from  this  being  the  fact,  the  plaintiffs,  in  their 
pleadings,  distinctly  assert  the  validity  of  that  sale,  and  claim  that 
they  are  the  beneficiaries  thereof,  because  Mrs.  Burt  bought  for  them, 
and  as  their  tutrix.  It  was  needless,  in  the  original  opinion,  to  state 
that  they  could  not  set  up  the  nullity*  of  the  very  title  of  which  they 
claimed  the  benefit,  and  of  which  they  were  demanding  the  enforcement 
in  their  own  favor. 

The  issues  they  seek  to  raise  in  this  application  were  not  raised  by 
the  pleadings.    Their  effort  is  now  directed  to  show  tbat  their  claim  id 
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mainly  based  on  the  rights  derived  by  inheritance  from  Luenza  Nesoni, 
when  the  record  shows  that,  at  the  sale  in  question,  the  tutor  of 
Luenza  Nesom  purchased  for  her,  property  to  the  full  extent  of  her  in- 
terest; and  it  is  not  pretended  that  any  part  of  the  property  so  pur- 
chased for  her  was  disposed  of  in  the  sale  to  King,  and  is  involved  in 
this  suit.  On  the  contrary,  it  is  stat^^d  in  the  brief  of  plaintiffs^  counsel, 
"  that  the  property  sued  for  is  part  of  the  land  adjudicated  to  plain- 
tiffs' mother  and  tutrix,  and  laud  their  father  owned  before  his  marriage 
with  her." 

The  rights  that  Luenza  Nesoni  may  have  acquired,  by  inheritance, 
from  her  mother,  Mary  Van  Hook,  or  in  the  first  community  between 
her  father  and  mother,  is  in  no  manner  involved  in  this  suit,  the  vital 
issue  of  which  relates  to  the  construction  of  the  proces  verbal  of  the 
succession  sale,  regarding  which  we  see  no  reason  to  change  our 
views.  We  say  this  much  to  relieve  the  Court  from  the  charge  of  ruling 
anything  in  this  case  inconsistent  with  our  previous  decision,  and 
particularly  with  the  one  cited  in  this  application.  The  charge  is 
unfounded. 

Rehearing  refused. 


No.  1050. 
H.  T.  Smith  vs.  J.  G.  Huby  and  R.  H.  Joxes,  Sheriff. 

1.  The  tax  for  the  satisfaction  of  judgments,  under  R.  S.  Sec.  3354, 
is  not  taxation  by  judicial  authority.  The  tax  is  to  be  assessed  by  the 
parish  officers  named  in  the  Statute^  upon  whom  the  legislature 
confers  the  power  and  imposes  the  duty  to  assess  such  tax,  and  the 
function  confided  to  the  court  is  the  purely  judicial  one  of  directing 
said  officers  to  execute  the  legislative  will.  Affirming  Plaquemines 
vs.  Packard,  28  An.  199. 

2.  In  absence  of  special  legislative  provision,  taxes  are  not  subject 
to  the  prescription  of  three  and  five  years. 


A 


PPEAL  from  the  Justice  of  the  Peace  Court,  Parish  of  Jackson. 


E.  E,  Kidd,  for  Plaintiff  and  Appellee. 

J.  B.  Hohtead,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by  Fenner,  J. 
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No.  1032. 
The  State  of  Louisiana  vs.  Thomas  Edwards. 

1.  Evidence  of  piior  acts,  deolaration  and  tlireata  of  aocused,  thoiijeh  not  part  of  the  rtt  getttt^ 
in  adniisMible,  when  they  le^tiraately  tend  to  eHtabli$ih  motive  or  intention  in  the  aocQied 
to  commit  the  crime  with  which  he  Ia  cIiarKed,  and  for  that  purpone  only. 

2.  KeftiHal  of  the  Jud^e  a  quo  to  giant  a  new  trial,  on  the  gn>und  of  newl^'  diacovered  evidener, 
Bupx>orted  only  by  the  affidavit  of  the  accused,  will  not  bo  distarbed  in  this  Conti.  Piior 
authorities  aftinued. 


A 


PPEAL  from  the  Tontli  District  Court,  Parish  of  Red  River.    Lo- 
gan, J. 


F.  G.  Hudson,  District  Attorney,  for  the  State,  Appellee. 

L,  B,  Walkins  and  J,  1).  Roach,  for  Defendant  and  Ai)pellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Two  grounds  are  urged  in  this  Court  for  the  reversal 
of  the  judgment,  viz  : 

1.  Error,  alleged  on  bill  of  exceptions,  in  a  ruling  of  the  Court 
admitting  the  testimony  of  certain  witnesses. 

Defendant  was  charged  with  burning  an  outhouse,  used  and  occupied 
as  a  kit^'hen  by  one  E.  W.  Jackson.  The  purport  of  tlie  evidence 
object<Hl  to  was,  that  about  three  weeks  before  the  burning,  defendant 
had  a  difficulty  with  Jackson,  in  the  course  of  which,  the  latter  struck 
him  ;  that  very  shortly  ai'terwards,  defendant  spoke  harshly  to  the  wit- 
nesses about  Jackson,  and  said,  in  substiince,  that  he  would  have 
revenge  on  him  ;  that  he  allowed  no  man,  black  or  white,  to  strike  hini ; 
that  one  man  in  DeSoto  Parish  had  struck  him  once,  and  he  burnt  him 
out ;  and  that  he  would  do  likewise  by  Jackson  in  less  than  six  months, 
etc. 

The  evidence  was  objected  to,  on  the  ground  that  it  was  not  part  of 
the  res  (jestw,  and  not  pertinent  to  the  issue. 

The  bill  shows  that  it  was  not  offered  or  received  as  part  of  the  re$ 
gcstfc,  but  to  prove  motive  and  malice  on  the  part  of  the  accused  towards 
Jackson,  whose  kitchen  he  was  charged  with  burning. 

The  ruling  was  clearly  correct. 

As  the  absence  of  motive  to  commit  a  crime  weakens  the  force  of 
circumstantial  evidence  in  support  of  guilt,  so  the  existence  of  positive 
and  strong  motive  is  always  a  proper  and  powerful  factor  in  a  case  of 
circumstantial  proof.  By  itself  it  may  be  nothing,  but  in  connection 
with  other  circumstances,  it  may  exercise  legitimate  probative  effect. 

*^  Declarations  of  intention  and  threats,"  says  Mr.  Wharton, '•  ore 
admissible  in  evidence,  not  because  they  give  rise  to  a  presumption  of 
law  as  to  guilt,  but  because  from  them,  in  connection  with  other  circani- 
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stances,  and  on  proof  of  tlie  corpus  delicti ,  guilt  maybe  logically  inferred. 
Evidence  of  this  kind,  for  tliis  purpose,  is  always  competent."  Citing 
numerous  autliorities.  Whar.  Crim.  Ev.  $  756,  784  j  Waterman's  Grim. 
Dig.  p.  158,  No.  306. 

2.  Refusal  of  a  new  trial,  applied  for  on  the  ground  of  newly  discov- 
ered evidence. 

Notliing  is  presented  except  the  affidavit  of  the  prisoner  as  to  the 
existence  and  new  discovery  of  the  evidence. 

It  is  perfectly  settled  in  our  jurisprudence  that  the  ruling  of  the 
District  Judge,  in  such  a  case,  w^ill  not  be  disturbed  by  this  Court.  21 
An.  473;  22  An.  468;  14An.  79,  40;  7An.  284,  532;  4  An.  433,  441. 

A  contrary  rule  would  render  the  granting  of  new  trials,  on  the 
remanding  of  cases  on  the  ground  of  refusal,  dependent  simply  upon 
the  skill  of  counsel  in  preparing  sufficient  affidavits,  and  the  consci- 
ences of  convicted  criminals  iu  swearing  to  them. 

Judgment  affirmed. 


No.  1034. 

Succession  of  B.  F.  Furniss.    Oppositions  of  John  Locke  and 

M.  Levy. 

1.  Under  the  liomentend  proYisions  of  the  Constitntlon  of  1879,  the  exemptiona  therein  pro- 
vided only  take  ettect  from  the  date  of  re^^atry,  a«  provided  by  law,  and  are  inoperative 
af^ainnt  di-bta  contnict<*d  prior  to  such  registry. 

S.  TVhou  a  thin;;  ba.s  hven  exchanged  for  another  thing  and  a  anni  of  money,  the  contract  is 
a  sale  to  the  extent  of  the  money  consideration,  and  when  credit  is  given  for  the  latter,  the 
creditor  U  entitled  to  a  vendor's  piivUege. 


A 


PPEAL  from  the  Sixth  District  Court,  Parish  of  Morehouse.    Brig- 
lunn,  J. 


Newton  c£*  Hall,  for  Opponents  and  Appellees. 
Bussey  c£*  Najf,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Locke  and  Levy,  creditors  of  decedent,  oppose  the  final 
account  filed  by  the  widow,  as  administratrix  of  his  succession,  on  two 
grounds,  which  will  be  separately  considered. 

I. 

The  administratrix  claims,  as  surviving  spouse  and  tutrix  of  the 
minor  chiUlren  of  the  deceased,  left  in  necessitous  circumstances,  and 
credits  herself  with  certain  immovable  property  occupied  as  a  home- 
atead,  and  certain  other  property,  the  whole  valued  at  about  two 
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thousaud  dollars,  which  elie  daims  as  exempt  from  Ihibility  for  the 
debts  of  the  deceased,  uuder  the  provisions  of  Articles  219  and  22<l 
of  the  Constitution  of  1879. 

The  opponents  object  to  tliis  claim  and  credit,  on  various  grounds, 
of  which  we  find  it  necessary  to  notice  but  one,  whidi  is  visceral  and 
conclusive,  viz  :  that  the  exemptions  claimed  had  not  been  "  set  apart 
and  registered "  at  the  date  when  their  debts  were  contracted,  nor, 
indeed,  at  anj-  time  by  B.  F.  Furniss  during  his  life,  but  were  only  so 
registered  by  the  widow  and  tutrix  after  his  death. 

This  objection  is  fatal  t.o  the  claim  of  the  widow  and  tutrix. 

After  much  reflection  and  attentive  consideration  of  the  arguments 
advanced  by  their  counsel,  wo  fail  to  find  any  solidity  in  the  contention 
supported  by  them. 

The  Constitution  is  lu^ie  clarior  on  the  subject,  and  when  its 
provisions  are  quoted,  their  meaning  is  so  plain  that  comment  seems 
superfluous. 

The  Constitution,  after  defining  the  exemptions,  says :  **  Such 
exemptions,  to  be  valid,  shall  be  set  apart  and  registered,  as  shall  be 
provided  by  law." 

Then,  until  set  apart  and  registered,  there  is  no  valid  exemptioo. 
which  means,  practically,  no  exemption  at  all.  If  there  existed  no 
valid  exemption  at  the  time  when  the  debt  was  contracted,  certainly 
the  Constitution  did  not  intend  to  leave  it  in  the  pow^er  of  the  debtor 
to  create  such  an  exemption  thereafter,  to  the  prejudice  of  antecedent 
creditors. 

What  is  the  object  of  registry  t  Notice.  To  whomt  To  thii-d  per- 
sons dealing  with  the  debtor.  What  would  be  the  use  of  such  notice, 
given  only  after  the  debts  have  been  contract-ed  t 

The  object  of  the  convention  was  transparent  and,  it  seems  to  as,  a 
very  wise  one.    It  saw  that  the  effect  of  the  homestead,  provision, 
coupled,  as  it  was,  with  the  prohibition  of  the  conventional  waiver 
thereof,  would  be  to  cripple  tlie  credit  and  resources  of  the  beneficiariets 
which,  under  many  circumstances,  would  be  more  ii\jurious  than  bene- 
ficial to  them.    It,  therefore,  gave  them  the  option  of  availing  them- 
selves or  not  of  the  privilege,  as  their  interests  might  require.     It  said 
to  them :  if  you  desire  to  secure  your  homestead  from  the  risks  and 
chances  of  business,  you  may  do  so  by  registering  your  exemptions  as 
required  by  law.     If,  on  the  contrary,  you  desire  to  retain  your  whole 
property  in  a  situation  to  serve  as  a  basis  of  credit,  for  the  purpose  of 
conducting  or  extending  your  business  operations,  we  leave  yon  the 
option  of  doing  so,  by  simply  abstaining  from  registry.     It  never  meant 
to  say :  you  may  abstain  from  registry  until  you  have  obtained  credit, 
and  you  may  then  defeat  your  creditors  by  subsequent  registry. 
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The  language  of  the  Constitution  leaves  no  doubt  that  the  sole,  direct 
**  beneficiary"  of  the  homestead  provision,  was  the  original  "  debtor," 
or  "  head  of  a  family."  The  clause  extending  the  benefit  to  the  surviv- 
ing spouse  or  minor  children,  is  in  these  words :  **  The  benefit  of  this 
provision  may  be  claimed  by  the  surviving  spouse  or  minor  children 
of  a  deceased  henejieianjf  if  in  .indigent  circumstances." 

This  shows  that  the  deceased  was  the  beneficiary,  that  the  widow  and 
minors  only^  succeeded  to  his  rights.  If  he,  at  his  death,  had  the  right 
to  the  exemptions,  they  might  claim  them  ;  otherwise,  not. 

Furniss,  at  his  death,  was  entitled  to  no  exemptions  under  the  Con- 
fttitutiou  of  1879,  and  his  widow  and  children  could,  therefore,  acquire 
none,  to  the  prejudice  of  his  creditors. 

We  have  no  occasion  to  discuses  the  exemptions  to  which  Furniss 
might  have  been  entitled  under  the  prior  Homestead  Act  of  1865,  as 
against  that  portion  of  opponents^  debts  contracted  before  the  Consti- 
tution of  1879,  because  it  is  conceded  that  those  exemptions  did  not 
survive  him. 

The  only  claim  of  the  widow  is  to  the  $1,000,  under  the  Act  of  1852, 
which  was  properly  allowed  her  by  the  Judge  a  quo,  who  sustained  the 
opposition  on  the  point  just  considered  by  us. 

II. 

We  think  the  Judge  erred  in  rejecting  the  claim  of  opponents,  asking 
an  amendment  of  the  account,  by  charging  the  administratrix  with  the 
sum  of  $100,  t)ie  admitted  value  of  a  mule  disposed  of  by  her  after  her 
liusband^s  death.  A  mule  had  been  purchased  by  Furniss  from  Lacy, 
for  which  he  gave  the  latter  his  note  for  $110.  Furniss  then  traded 
the  mule  to  Bass,  giving  the  latter  $S0  additional,  for  which  Furniss 
also  gave  his  note.  After  Furniss^  death.  Lacy  and  Bass  agreed  with 
the  widow  to  give  up  both  the  notes  and  take  back  the  mule,  witli  the 
intention  of  exchanging  mules  between  themselves,  and  thus  placing 
h\\  parties  in  their  original  position.  Although  this  was  an  equitable 
arrangement,  we  can  discover  no  principle  of  law  to  sustain  the 
widow^s  action,  and  we  are  bound  to  decide  according  to  law.  The  mule 
obtained  from  Bass  unquestionably  belonged  to  the  succession.  Lacy 
was  a  mere  ordinary  creditor  for  his  note  of  $110,  the  mule  bought 
from  him  having  passed  oat  of  the  ownership  of  his  vendee,  and  his 
vendor's  privilege  being  thereby  lost.  The  only  privileged  claim  on 
the  mule,  held  by  the  succession,  was  the  $30  note  of  Bass.  His  right 
to  a  privilege  depends  upon  whether  the  contract  between  him  and 
Furniss  could  be  considered  as,  in  any  sense,  a  sale.  The  question 
seems  to  be  new  to  our  jurisprudence,  but  we  find  it  solved  by  the 
French  authorities: 
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"  Si  une  chose  a  etc  c^de  k  la  fois  centre  une  autre  chose  et  unc 
Boiume  (Vargent,  il  y  a  vente  jusqu'ii  concurrence  de  cette  somme." 
Holland,  Echange,  No.  19. 

Pothier  holds  that  when,  in  sucli  a  transaction,  the  sum  of  money 
exeeeds  in  value  the  thing  given  witli  k.,  the  latter  is  but  an  accessory 
of  the  price,  which  consists  principally  of  a  sum  of  money,  and  the 
contract  is  to  be  treated  entirely  and  completely  as  a  contract  of  sale. 
Pothier,  des  Retraits,  No.  92. 

The  widow,  having  taken  up  this  privileged  note,  is  entitled  to  retain 
its  amount  out  of  the  value  of  the  mule,  but  she  is  unquestionably 
bound  to  restore  the  remaining  $70,  to  be  distributed  among  the  succes- 
sion creditors,  including  the  Lacy  note,  being  herself  entitled,  as 
holder  thereof,  to  her  dividend  thereon. 

The  appellees  are  entitled  to  an  amendment  of  the  judgment  in  this 
respect,  as  prayed  for  in  their  answer. 

It  is,  tlierefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  amended,  by  charging  the  administratrix  with  $100, 
the  value  of  the  mule  disposed  of  by  her,  less  the  amount  of  the  note 
for  $30  taken  up  by  her  from  Bass,  and  privileged  on  the  mule,  and 
reserving  her  right  to  claim  as  an  ordinary  creditor,  as  holder  of  the 
note  for  $110,  taken  up  by  her  from  Lacy,  and  that,  as  thus  amended, 
the  judgment  be  affirmed,  appellant  to  pay  the  costs  of  this  appeal. 


34  10161 
45  1443 

84  10161  No.  1068. 

47^523  ^ 

M  12i?        The  Statr  of  Louisiana  ex  rel.  Cupples  vs.  The  Judges  of 

THE  Second  Circuit  Court  op  Appeals. 

A  mandamus  does  not  lie  to  compel  Judges  to  reverse  their  judg- 
ments, and  render  specific  judgments  in  place  thereof.  It  would  bo 
substituting  the  judgment  of  the  appellate  court  to  theirs,  in  an 
unauthorized  proceeding. 


A 


PPLICATION  for  Mandamus. 


TT.  W»  Farmer,  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by  Bermudez,  C.  J. 
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John  Chaffe,  Administrator,  vs.  W.  W.  Farmer.  ,^J^ 

51    645 
iatrator  of  aach  succesaiun,  even  though  he  be  competent  to  bay  at  the  aale,  cannot  law*       34^1017 

fully  make  an  agreement  with  another  peraon,  who  intended  bidding  at  the  sale,  that  if  he     ^^    ^^^ 

will  not  do  so,  he,  the  adminlnlstrator.  in  case  the  property  is   ac^udicated    to  bin,      ^  ^^17 

Will  sell  to  such  person  a  part  of  the  property  for  a  stipulated  price.    A  purchase  by  the 

administrator  under  such  circnmstancea  is  a  nullity,  and  the  title  to  the  property  will  not 

pass  from  the  succession.    The  buyer  in  such  case  is  not  a  possessor  in  good  faith,  bat 

owes  rent  for  the  property  from  the  sale. 

Ho  Is,  however,  entitled  to  reimbursement  for  taxes  paid  on  property,  for  repairs,  insurance, 
and  such  necessary  expenses,  also  to  be  reimbursed  the  price  paid  by  him  that  went  to 
extinguish  charges  against  the  succesnion  and  interest  thereon ;  but  the  settlement  of  his 
claims  must  be  made  contradictorily  with  the  creditors  and  by  the  proper  proceeding  in 
the  probate  court 

It  is  an  administrator's  duty  to  obtain  the  highest  price  for  the  succession  property,  and  not  to 
depress  it  b}'  preventing  competition  at  the  sale  in  order  to  buy  himself. 

When,  after  such  purchase  by  the  administrator,  he  mortgages  a  part  of  the  property  to  a 
person  who  is  in  good  faith,  haa  no  notice  of  the  vice  iu  the  title,  the  mortgage*)  will  be 
protected,  and  the  property,  upon  the  annulling  of  the  sale,  returns  to  the  succession 
charged  with  the  mortgage. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.    D.  C. 
Morgan,  Judge,  ad  Jioc» 


Boatner  dc  Lkldell  and  B,  BichardMon,  for  Plaintiff  and  Appellant. 
W,  W.  Fannery  in  propria  persona. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff,  as  administrator  of  the  snccession  of  Charles 
H.  Morrison,  deceased,  sues  to  annul  the  shenff's  sale  and  adjudication 
of  the  property',  described  in  tlie  petition,  to  the  defendant,  W.  W. 
Farmer,  and  t-o  have  the  said  property  returned  to  the  succession,  and 
recover  the  rents  theiTof  from  t}:e  date  of  said  sale. 

Tlie  grounds  of  nullity  alleged  are,  substantially,  as  follows: 

1.  That  at  the  time  of  said  sale  and  adjudication,  the  defendant  was 
the  administratoi'of  the  succession  of  Morrison,  to  which  the  property 
in  question  belonged  at  the  time,  and,  as  such  administrator,  he  was 
prohibited  by  law  from  purchasing  said  property  at  the  judicial  sale. 

2.  That  before  the  sale  in  question,  the  defendant  entered  into  an 
illegal  combination  with  Sigismund  Meyer,  to  prevent  his  bidding  at  the 
sale  of  said  property,  which  he  intended  to  do,  promising,  as  the  in- 
ducement therefor,  that  he  would  convey  to  said  Meyer  a  part  of  the 
property  sold.  That  the  effect  of  this  combination  was  to  prevent 
competition,  whereby  the  propert?  was  purchased  by  the  defendant 
far  below  its  real  value. 

1*28 
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Til*  defendant  filed  peremptory  exceptions,  raainly  to  the  effect  that 
an  offer  to  refund  the  money  paid  by  him  at  the  sale  attacked  was  a 
prerequisite  to  the  institution  of  the  suit,  wljich  had.  not  been  doue, 
and  that  the  action  was  {irescribed,  pleading  the  prescription  of  one 
year. 

.  The  exceptions  were  voluntarily  withdrawn  by  the  defendant, 
without  prejudice  to  his  right  to  insist  on  reimbursement  of  the 
amounts  expended  by  him  in  the  purcliase  of  the  property,  and  to  have 
said  right  recognized  in  the  judgment  to  be  rendered,  the  defendant  de- 
claring himself  willing  to  waive  all  such  exceptions  and  put  the  case 
squarely  before  the  court  on  its  merits.  The  answer  of  the  defendant, 
besides  many  other  things,  cout^iins  averments  substantially  to  the 
effect,  that  he  bought  the  property  in  question ;  that  he  had  the  right 
to  buy,  because  it  was  not  under  his  administration  when  sold.  That 
it  was  seized  and  sold  by  the  sheriff  under  executory  process,  and  by 
its  seizure  was  taken  from  his  possession  and  control  as  administrator, 
and  for  the  further  reason,  that  he  was  an  ordinary  partner  of  C.  H. 
Morrison,  which  excepted  him  from  the  inhibition  of  the  Code,  relative 
to  purchases  made  of  succession  property  by  administrators.  He  ad- 
mitted an  understanding  with  Meyer,  relative  to  the  sale  of  the  prop- 
erty and  bidding  thereat,  but  denies  that  it  was  an  illegal  combi- 
nation, tliat  it  prevented  bidding  at  the  sale,  or  was  intended  to  do 
so,  or  that  it  caused  the  property  to  sell  for  less  than  it  would  other- 
wise have  sold  for.  He  denies  being  liable  for  rent,  in  any  event,  before 
the  institution  of  the  suit ;  avers  that  he  paid  out  moneys  for  taxes, 
repairs,  insurance,  et«.,  which  he  pleads  in  compensation  to  rent,  should 
the  sale  be  annulled,  and  further  claims,  in  that  event,  to  be  re- 
imbursed the  price  paid  for  the  property,  with  interest,  and  that  such 
payment  be  made  a  condition  precedent  to  the  annulling  of  the  sale. 

W.  N.  Potts  intervened  in  the  case,  alleging  that  part  of  the  prop- 
erty in  question  had  been  mortgaged  to  him  by  the  defendant;  tlist 
the  mortgage  was  consented  on  his  part  in  good  faith,  without 
knowledge  of  any  defects  in  the  title  of  mortgagor  j  and  in  the  event 
that  the  sale  is  annulled,  claims  to  be  protected,  etc. 

The  case  was  tried  by  a  jury,  and  from  a  judgment  on  their  verdict 
in  favor  of  defendant,  the  plaintiff  has  appealed. 

The  property  was  sold  under  executory  process,  taken  out  by  a 
creditor  of  the  snccesBion,  to  enforce  a  special  mortgage. 

It  was  purchased  by  the  defendant,  who,  at  the  time  of  the  sale,  wa«  - 
administrator  of  the  succession  of  C.  H.  Morrison,  deceased,  to  which 
the  property  belonged,  the  mortgage  having  been  given  thereon  by 
the  deceased.    It  was  bid  off  for  two-thirds  of  the  appraisement— the 
amount  bid  being  $7,333),  the  defendant  being  the  sole  bidder.    It 
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had  been  iDventoried  at  $12,CKK),  and  was  appraised  before  the  Bale  at 
$11,000.  Shortly  after  the  sale,  a  part  of  the  property  purchased  was 
conveyed,  by  the  defendant,  to  Sigismund  Meyer. 

1 .  The  first  ground  of  nullity  touching  the  capacity  of  the  defendant 
to  purchase,  under  the  conclusion  we  have  reached,  it  is  unnecessary 
to  decide. 

Tlie  evidence  respecting  the  alleged  agreement  between  the  defendant 
and  Meyer,  is  substantially  to  the  effect: 

That  a  short  time  before  the  sale  took  place,  and  on  the  same  day, 
the  defendant  learned  that  Meyer  intended  bidding  for  the  property. 
The  parties  met  and  had  a  conversation  on  the  subject.  Tlie  defendant 
stated,  as  a  reason  for  wishing  to  buy  the  property,  that  he  desired  to 
purchase  it  for  the  minor  child  of  Charles  Morrison,  and  nejihew  of 
defendant.  Meyer  at  first  persisted  in  declaring  his  intention  to  bid 
on  the  propei-ty,  but  finally.  Fanner  having  promised  to  sell  him  the 
"  King  Place"  for  $4,000,  Meyer  consented  not  to  bid,  absented  him- 
self from  the  sale,  and  Farmer,  being  the  only  bidder,  the  property  was 
adjudicated  to  him  at  two- thirds  of  its  appraised  value.  Subsequently, 
as  agreed  on,  he  made  the  conveyance  to  Meyer. 

Even  if  the  defendant  had  the  right  to  bid  for  and  buy  the  property, 
as  he  claims,  his  i)roposition  that  he  had  the  right  to  make  any  agree- 
ment with  another  person  that  any  one  else  could  have  made,  and  that 
he  was  in  no  manner  trammelled  about  bidding,  or  in  making  agree- 
ments about  the  bidding  or  purchase  of  the  property,  by  the  fact  of 
being  administrator  of  the  succession,  is  not  logical  or  correct.  Even 
could  he  have  bought  at  the  sale,  his  duties  as  administrator  and  fidu- 
ciary, were  binding  upon  him  in  aU  respects,  and  required  him  to  do 
nothing  adverse  to  the  interests  of  the  creditors,  whose  interests  he 
represented  and  was  bound  to  protect.  As  administrator,  his  first  duty 
was  to  the  creditors.  And  wliatever  may  have  been  his  relations  and 
duties  to  others,  and  however  great  his  appreciation  of  them,  and 
though  his  faithful  discharge  of  such  duties,  his  fidelity  and  devotion 
may  and  do  illustrate  the  best  and  holiest  of  human  virtues,  yet  it  still 
remains  true,  that  under  the  law  defining  and  regulating  his  official 
duties,  his  first  obligation  was  to  the  creditors.  Instead  of  doing  any- 
thing, or  consenting  to  anything  that  might  lessen  the  chances  of  a 
6ale  for  a  full  price,  he  should  have  done  all  that  was  legitimate  to 
cause  the  property  to  bring  the  very  highest  price.  It  is  true,  that  he 
was  not  bound  to  appear  at  the  sale  and  bid,  but  the  inference  that  if 
he  had  not  appeared  and  bid,  Meyer  would  have  obtained  the  property 
at  the  same  price  at  which  he  bought,  cannot  be  sustained.  Although 
there  were  no  higher  bids  against  him,  the  uncle  and  tutor  of  the  minor 
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child  of  Charles  MorrisoD,  it  does  by  no  meang  follow  there  would  uot 
have  been  bidders  against  Meyer,  a  mere  stranger. 

Nor  can  we  accept  as  a  fact,  that  in  the  absence  of  any  agreement 
between  the  defendant  and  Meyer,  neither  of  them  would  have  bid 
more  than  two- thirds  of  the  appraised  value  of  the  property.  Meyer 
8<ay8,  he  would  have  done  so.  Defendant  says,  he  would  not,  but  that 
is  merely  declaratory  of  his  purpose  and  intention,  no  doubt,  honestly 
made,  but  no  num  can  tell  wiiat  would  have  been  his  conduct  under 
circumstances  which  never  occurred.  It  is  not  certain  and  cannot  be 
made  certain,  that  be  and  Meyer,  bidding  against  each  other,  would 
not  have  run  the  property  up  to  its  full  appraised  value.  But  it  is  not 
by  /iny  particular  result  that  tlie  principle  underlying  this  whole 
matter  is  to  be  measured  or  applied. 

The  general  rules  of  law,  on  any  subject,  are  not  to  be  abrogated, 
evaded  or  impaired,  by  showing,  that  in  a  special  case,  no  injury  re- 
sulted from  their  violation.  The  Mise  purpose  of  the  law  is  to  prevent 
all  tendencies  to  wrong  or  injury.  The  bargain  in  tliis  instance  was 
wrong,  and  even  could  we  consider  the  question  whether  it  wait,  in 
fact,  injurious,  the  absence  of  injury  is  not  susceptible  of  demonsti*ation. 

The  defendant  argues,  that  if  the  agreement  had  never  been  made, 
the  property  would  have  brought  the  same  amount.  What  we  just 
said  will  apply  to  this  reasoning;  but  we  may  inquire  what  was  the 
object  or  purpose  of  the  agreement,  if  either  party,  b^-  bidding  one 
dollar  or  one  cent  over  the  two-thirds,  would  have  gotten  the  property. 
Neither  could  have  gotten  it  for  less,  and  the  sole  purpose  of  the 
agreement  was  to  prevent  its  being  run  up  higher. 

Under  principles  of  law,  firmly  imbedded  in  every  known  system  of 
jurisprudence,  the  sale  must  be  annulled.  These  principles  are  best 
described  by  an  eminent  law  writer,  in  the  following  words : 

**  Agreements,  whereby  parties  engage  not  to  bid  against  each  other 
at  public  auction,  especially  in  cases  where  such  auctions  are  lequired 
or  directed  by  law,  as  in  case  of  sales  of  chattels,  or  other  property 
under  execution,  are  held  voidj  for  they  are  unconscientious  and 
against  public  policy,  and  have  a  tendency  to  injuriously  aflfect  the 
character  of  public  sales  at  auction,  and  to  mislead  private  confidence. 
They  operate  virtually  as  a  fraud  upon  the  sale."  Story  Eq.  Juris. 
J  290  J  C.  C.  J847,  12  par,;  9  R.  486;  21  Wall.  448;  3  Johnson,  29. 

The  next  question  that  presents  itself  is  in  regard  to  the  liability  of 
the  defendant  for  rents.    The  rent  is  shown  to  be  worth  fifty  dollars 

■ 

per  month.    For  this  he  is  liable  from  the  date  of  the  sale,  dd  of  March, 
\  1877.    He  cannot  be  regarded  as  a  possessor  in  good  faith.    He  was 

bound  to  know  that  his  title  was  "  vicious  or  defective."    C.  C.  3452. 
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Whatever,  in  point  of  fact,  he  may  have  believed,  the  law  will  pre- 
sume that  he  kuew  of  tlie  defect  in  his  title,  even  without  regard  to 
the  fact  that  he  contributed  to  create  that  defect. 

Whatever  may  be  the  claims  of  the  defendant  for  reimbursement  of 
the  sums  applied  to  extinguish  succession  debts,  and  of  expenses  in- 

■ 

<*urred  for  the  preservation  of  the  property  and  for  improvements,  etc., 
the  succession  cannot  now  be  properly  condemned  to  return  the  same, 
although  the  .defendant  is  entitled  to  the  payment  of  claims  which  may 
\m  established  on  these  account-s,  out  of  the  proceeds  of  the  sale  of  the 
property.  Such  settlement  and  reimburscnient  can  only  take  place  in 
due  course  of  administration.  It  will  be  time  enough  for  the  defendant 
to  urge  those  claims  and  enforce  the  privilege  to  which  he  is  entitled, 
in  proper  proceedings  for  the  distribution  of  the  proceeds  of  the  prop- 
erty. Such  sale  and  account,  within  a  reasonable  delay,  he  has  a  right 
to  provoke. 

We  have  recognized  the  right  of  the  succession  to  recover  rents,  but 
we  will  restrain  their  collection  until  after  the  ac^ustment  of  defend- 
ant's claims  already  mentioned. 

The  intervenor  was  no  party  in  the  proceedings  between  the  de- 
fendant and  Meyer,  and  is  not  shown  to  have  known  of  the  defect  or 
vice  in  the  title.  There  was  nothing  to  iudicat>e  such  vice  in  the 
records.  He  acted,  in  taking  the  mortgage,  upon  the  faith  of  a  judi- 
cial sale  translative  of  the  property,  was,  therefore,  in  good  faith  and 
4*ntitled  to  protection.  11  La.  401;  4  An.  286;  16  An.  436;  29  An. 
604  ;  31  An.  795;  :i2  An.  420. 

It  is,  therefore,  order<^d,  adjudged  and  decreed,  that  the  verdict  of 
the  jury  be  set  aside,  and  the  judgment  thereon  be  annulled  ;  and  it  is 
now  ordered,  adjudged  and  decreed,  that  the  adjudication  made  on  the 
third  of  March,  1877,  at  the  sheriff  ^s  sale,  in  the  case  of  Godfrey  vs. 
the  succession  of  Morrison,  of  the  property  described  in  the  petition, 
and  the  nullity  of  which  is  claimed  herein,  be  annulled ;  that  said 
property  be  declared  still  to  belong  to  the  succession  of  C.  H.  Morrison  ; 
that  said  succession  recover  of  the  defendant  rent,  at  the  rate  of  fifty 
dollars  per  month,  from  the  date  of  adjudication  to  that  of  delivery  of 
j'ossession  of  said  jiroperty,  but  that  the  execution  of  tliis  part  of  the 
decree  for  rents  be  stayed  till  the  adjustment,  of  defendant's  claims 
against  tlie  succession,  herein  referred  to,  in  due  course  of  adminis- 
tration :  it  is  further  ordered,  the  right  to  assert  which  is  hereby 
recognized  and  reserved. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  right  of  the  in- 
tervenor to  the  special  mortgage  claimed  on  part  of  the  property,  as 
described  in  his  petition,  be  and  the  same  is  recognized,  and  the  said 
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State  Ts.  McNeely. 

<  — ~~ 

property  returns  to  the  saccesdion,  subject  to  the  interveiior's  said 
mortgage.  The  costs  of  both  Courts  to  be  paid  by  defendant  and 
appellee. 

The  Chief  Justice  concurs  in  the  opinion  and  decree,  without  ex- 
pressing any  views  on  the  claim  of  the  intervcnor. 


No.  1031. 
The  State  of  Louisiana  vs.  Alex  McNeely. 

In  a  trial  on  a  charge  of  mnrder,  the  aocimed  has  the  right  to  show  and  prove  proTlona  threatt 
of  the  deceased  against  him,  and  the  dangoroas  chaiacterof  the  deceased,  as  evideiice 
tending  to  rebut  the  presaraption  of  malice,  and  to  mitigate  the  offense  charged-  Held, 
that  after  sach  evidence  had  been  introduced,  the  District  Judge  erred  in  giring  the 
following  special  charge : 

"  That  if  you  find  the  accused  made  the  first  assault  at  the  time  of  Uie  killing,  then  ^fou  sAouM 
dian^rd  the  evidence  of  previous  threats  arui  <if  the  dangenms  character  nf  the  deceased" 

APPEAL  from  the  Tenth  District  Court,  Parish  of  Red  River.     Lo- 
(jan,  J. 


W.  P.  Hall^  District  Attorney,  for  the  Stat>e,  Appellee. 
J,  B,  Watkins  and  9,  A,  Hall,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Pociit,  J.  The  complaint  of  the  defendant,  presented  b}*  a  bill  ol 
exceptions,  charges  error  in  the  following  special  charge  given  to  the 
jury,  at  his  trial  on  a  charge  of  murder : 

^*  That  if  you  find  the  accused  made  the  first  assault  at  the  time  of 
the  killing,  then  you  should  disregard  the  evidence  of  previous  threats  and 
of  the  dangerous  character  of  the  deceased,''^ 

Tlie  bill  informs  us  that  the  evidence  excluded  from  the  consideration 
of  the  jury  had  beeu  introduced  by  the  accused,  not  to  prove  justifica- 
tion, but  to  rebut  the  presumption  of  malice,  which  could  have  been 
drawn  from  the  evidence  of  the  State,  showing  that  on  the  morning  of  the 
day  on  which  the  homicide  occurred,  the  accused  had  gone  to  the  house 
of  the  deceased  and  had  deliberately  t^hot  at  him.  The  State  had 
objected  to  the  introduction  of  the  evidence  of  previous  threats,  etc., 
which  objection  had  been  overruled  by  the  Judge,  \nth  the  understand- 
ing, that  in  case  it  would  appear  from  the  testimony  that  the  accused 
had  been  the  aggressor  in  the  fatal  difficulty,  the  jury  would  be  charged 
to  disregard  the  evidence  of  previous  threats,  and  of  the  dangerous 
character  of  the  deceased. 
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As  the  State  had  reserved  no  bill  of  exceptions  to  the  ruling  of  the 
Judge,  in  ndniitting  the  testimony  in  question,  we  are  at  a  loss  to 
appreciate  the  binding  or  legal  effect  of  the  understanding  referred  to 
by  the  Judge.  To  our  minds,  it  appears  that  the  Judge  should  have 
ruled  absolutely  that  the  evidence  was  admissible  or  not,  and  that  a 
conditional  ruling  on  such  an  important  question  is  not  sanctioned  by 
either  law  or  authority.  And  in  this  connection,  we  note  with  no  small 
degree  of  surprise  and  regret,  that  in  a  suit  of  this  magnitude,  we  have 
not  been  assisted  by  the  Staters  representative,  either  by  oral  argument 
or  brief. 

Under  the  circumstances  surrounding  the  introduction  of  the  evidence 
of  previous  threats,  we  think  that  there  is  error,  to  the  pre<yudice  of 
the  accused,  in  the  special  charge  which  he  complains  of. 

Conceding  that  such  evidence  could  not  justify  the  homicide,  it  is 
clear  that  it  was  admissible  in  rebuttal  of  the  presumption  of  malice, 
and  its  consideration  by  the  jury  might  possibly  have  reduced  their 
verdict  from  murder  to  manslaughter. 

In  the  case  of  the  State  vs.  Kicks,  32  An.  1100,  we  held  that  the 
accused  was  entitled  to  have  the  jury  to  consider  the  dangerous 
character  of  the  deceased,  in  connection  with  previous  threats  made  by 
him  against  the  accused,  as  evidence  to  show  that  from  such  circum- 
stances, the  accused  had  reasonable  grounds  to  believe,  or  to  fear  and 
apprehend  that  he  was  in  danger.    Wharton,  $641. 

The  same  doctrine  was  laid  down  in  the  case  of  the  Stafe  vs.  Cooper, 
32  An.  1085. 

If  such  t-estimony  is  admissible  to  show  that  the  accused  had  grounds 
toUTear  that  he  was  in  danger,  a  fortiori  should  it  be  admissible  to  rebut 
malice  or  premeditation,  and  to  thus  mitigate  the  offense. 

We  wish  it  understood  that  our  ruling  herein  is  confined  to  the 
admissibility  of  the  evidence  under  the  circumstances  of  this  case, 
to-wit:  in  connection  with  the  evidence  of  prior  acts,  introduced  by 
the  State  to  prove  malice,  and  to  rebut  the  inference  of  malice  from 
such  evidence. 

The  verdict  of  the  jury,  and  the  sentence  of  the  court  of  imprison- 
ment at  hard  labor  for  life,  are,  therefore,  erroneous. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  verdict  of 
the  jury  be  set  aside,  and  the  judgment  of  the  lower  court  annulled, 
avoided  and  reversed }  and  it  is  now  ordered,  that  this  case  be 
remanded  to  the  lower  court  for  trial,  according  to  law  and  to  the 
views  herein  expressed. 
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Eudom  vs.  Ladeling. 


No.  1047. 
Fred.  Endom  vs.  J.  T.  Lcdeling. 

The  Supreme  Court  is  without  J  arisdiction,  where  the  suit  is  to  eo  force  a  mortj^ge  for  MOO  and 
intereat  against  a  third  poeseseor,  though  the  land  auVgect  to  the  mortgage  maj  he  wotth 
more  thau  one  thousand  dollars. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.    Bieh- 
ard8on,  J. 


i?.  G.  Cohbj  for  Plaintiff  and  Appellee. 
John  T.  Ludeling,  in  propria  persona, 
J.  H.  Dinkgrave,  on  the  same  side. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  is  appellant  from  a  judgment,  which  i-ecog- 
nizes  a  judicial  mortgage  on  a  tract  of  land  belonging  to  him,  for  four 
hundred  dollars  and  interest. 

Defendant's  ownership  of  the  land  is  not  controverted,  but^the  sole 
question  we  are  asked  to  decide  is,  whether  the  land  in  question  is  subject 
to  a  debt  of  $400  and  interest.  The  mere  statement  of  the  question 
makes  it  apparent  that  this  Court  is  without  jurisdiction  to  determine 
it.  If  the  suit  was  to  condemn  the  defendant  personally  to  pay  a  debt, 
for  the  amount  stated,  of  a  third  person,  assumed  by  him,  of  course,  no 
one  would  pretend  that  this  Court  would  have  jurisdiction  of  such  a 
demand,  and  the  fact  that  the  claim  is  asserted,  not  against  the 
defendant  personally,  but  against  his  property,  does  not  alter  the  case 
and  confer  jurisdiction. 

This  case  comes  clearly  within  the  principle  of  our  decision  in  the 
case  of  Loeb  and  Bloom  vs.  Areiit  et  al.,  33  An.  1085,  which  we  have 
since  had  occasion  to  re-afilrm.    34  An. 

It  cannot  be  likened  to  the  case  of  a  party  who  asserts  title  to  property 
seized  for  the  debt  of  another,  and  where  such  title  is  put  at  issue.  In 
such  a  case  the  value  of  property  determines  the  jurisdiction.  Here, 
there  is  no  dispute  about  the  title  of  the  property,  but  simply  whether 
the  property  was,  or  is  subject  to  a  debt  of  $400  and  interest. 

Appeal  dismissed. 
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Kelly  TR.  Bernstein.    Givens  vs.  Cftudle. 

No.  1046. 

J.  F.  Kelly  vs.  M.  Bkrnstein. 

An  appeal  taken  in  a  case  where  ])laint.iff  seeks  to  enjoin  a  retail 
merchant  from  selling  drugs  and  medicines,  within  certain  prescribed 
limits  fcom  plaintiff's  drug  store,  and  for  damages  in  the  sum  of  $175, 
does  not  involve  an  amount  sufficient  to  give  jurisdiction  to  the  Supreme 
Court,  and  will  be  dismissed,  if  the  defendant,  who  claims  that  he  has 
been  damaged  by  plaintiff's  injunction,  does  not  allege,  ask  for,  and 
show  damages  exceeding  one  thousand  dollars. 

APPEAL  from  the  Fourth  District  Court,  Parish  of  Winn.    Brid- 
ger,  J. 


TFrn.  A.  Little,  for  Plaintiff  and  Appellee. 

WatkiM  &  Scarborough,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by  Pociii^,  J. 


No.  1056. 
E.  A.  GivENs  Sr.  vs.  S.  T.  Caudle. 

1.  Where  a  suit  is  commenced  by  attachment,  which  is  dissolved  on 
motion,  and  no  appeal  taken  therefrom  by  the  plaintiff,  and  a  judgment 
is  subseqently  rendered  in  favor  of  the  plaintiff  on  the  merits,  in  which 
no  mention  is  made  of  the  attachment,  plaintiff  and  appellee  cannot 
ask  to  have  the  judgment  amended,  by  reinstating  the  attachment. 

2.  Where  the  lessor  furnished  the  lessee  with  corn,  to  be  returned 
out  of  the  crop  to  be  made  before  the  expiration  of  the  lease,  and  the 
lessee  binds  himself  to  make  certain  improvements  in  part  cousidera- 
tion  of  the  rent,  no  action  lies  for  the  value  of  the  corn  and  of  the 
work  to  be  done,  so  long  as  sufficient  time  remains  within  the  term  of 
the  lease  to  deliver  the  one  and  perform  the  other. 

APPEAL  from  the  Third  District  Court,  Parish  of  Lincoln.    J.  A. 
Ramsey,  Judge,  ad  hoc. 


A.  Barlcsdale  dc  O.  X.  Oaskins,  for  Plaintiff  and  Appellee. 
J.  B,  Holstead,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by  Todd,  J. 

120 


1026  SUPREME  COURT  OF  LOUISIANA, 

H<*yei-B  Ys.  Brighftm.    Brown  vs.  Ragland. 

No.  1043. 

Mrs.  S.  E.  Myers,  Administratrix,  and  C.  W.  Eason,  Hcsbakd. 
Co- Administrator,  vs.  T.  G.  &  F.  E.  Brighau. 

1.  After  the  dissolution  of  the  conimuuity  by  the  death  of  the  wife, 
the  husband,  as  its  former  head,  has  no  power  to  convey  title  to  aoy 
greater  part  of  community  property  than  his  undivided  part  thereof, 
and  his  vendee  becomes  simply  a  co- proprietor  with  the  heirs  or  ^acces- 
sion of  the  wife.  Affirming  29  An.  663;  32  An.  848;  33  An.  584,  and 
prior  cases. 

2.  In  a  petitory  action,  by  the  legal  representatives  of  the  wife,  to 
recover  her  share  in  such  property,  the  citation  on  the  tenants  in 
possession  will  interrupt  prescription,  although  the  principal  defendaots 
be  not  cited,  and  do  not  appear  until  after  ten  years. 

3.  The  purchasers  under  such  sale  are  entitled  to  restitution  of  so 
much  of  the  price  as  may  have  been  used  in  satisfaction  of  comiuunity 
debts,  but  prior  tender  of  such  amount,  in  case  of  a  private  sale,  is  not 
essential. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Morehouse.    Brig- 
ham,  J. 


Todd  &  Todd^  for  Plaintiffs  and  Appellees. 
D.  (7.  Morgan,  for  Defendants  and  Appellants. 
TT.  W.  Farmer,  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  by  Fenner,  J. 


No.  1064. 
D.  C.  Brown  vs.  E.  M.  Ragland. 

As  the  amount  in  dispute,  shown  by  the  pleadings,  does  not  exceed 
one  thousand  dollars,  this  Court  has  no  jurisdiction,  and  the  appeal  is 
dismissed. 

The  amount  claimed  is  $1413,  subject  to  credits,  amounting  to  $670. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.   Skk- 
ardaon,  J. 


r.  O,  Benton,  for  Plaintiff  and  Appellant. 

D,  C.  Morgan  and  JR.  Bay,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by  PocHlfe,  J. 
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State  ex  rel.  Boyd  rs.  Green. 


No.  1044. 

The  State  of  Louisiana  ex  rel.  Boyd  vs.  Austin  Green,  Clerk 

OF  Fifth  District  Court. 

The  cleric  of  a  District  Court  has  no  power,  in  the  absence  of  the  Jndj^e,  to  malce  a  decree 
accepting  the  cesiiion  of  an  insolvent  debtor  for  the  benefit  of  bis  creditors,  and  stayinjc 
proceedings  against  his  person  and  property.  It  is  a  Judicial  act,  equivalent  to 
a  jadgtnent— which  can  be  exercised  by  the  Judge  only.  The  Constitution  did  not  author- 
ize the  legiHlature  to  confer  on  such  clerks  the  power  of  rendering  Judgments,  and  the 
legislature  has  not  done  so.    Prohibition  issued  and  made  perpetual. 


A 


PPLICATION  for  a  Prohibition. 


T.  Stillmany  W.  W.  Farmer  and  F.  Garrett,  for  the  Relator. 
B.  Bay,  for  the  ReBpondent. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    This  is  an  application  for  a  Prohibition. 

The  Relator,  alleging  himself  an  attaching  creditor  of  M.  J.  Wal- 
denberg,  complains  that  the  latter,  desirous  of  taking  the  benefit  of 
the  insolvent  laws,  has  applied  to  the  District  Court  in  Ouachita 
Parish,  for  an  acceptance  of  the  surrender*  of  his  property  for  the 
benefit  of  his  creditors,  and  for  a  stay  of  all  judicial  proceedings 
against  his  person  and  property ;  that,  in  the  absence  of  the  Judge  of 
said  Court,  tlie  clerk  thereof  has  assumed  to  act  in  the  place  of  said 
Judge,  and  without  any  warrant  has  granted  the  relief  sought ',  that 
the  effect  of  the  decrees  made  by  said  clerk  will  be  to  arrest  the  sale 
ordered  by  said  Court,  of  the  goods  attached,  to  the  injury  of  Relator ; 
that  said  clerk  has  usurped  a  jurisdiction  not  conferred  upon  bini,  and 
that  he  should  be  prohibited  from  taking  cognizance  of  the  cause,  and 
that  said  Waldenberg  should  be  forbidden  from  taking  advantage  of 
such  action  of  the  clerk. 

The  clerk  and  Waldenberg  make  return  that  the  orders  accepting 
the  surrender  and  staying  further  proceedings  are  authorized  by  law, 
and,  therefore,  valid  and  binding. 

It  is  no  objection  to  this  proceeding  that  the  orders  had  already 
been  made  when  this  application  was  submitted. 

The  Code  of  Practice,  853,  provides  that,  if  an  inferior  Judge  has 
rendered  judgment  in  a  case  where  he  had  no  jurisdiction,  and  the 
execution  has  issued,  the  court  may  direct  its  order,  as  well  to  the 
party  prosecuting,  as  to  the  ofiicer  charged  with  the  execution,  forbid- 
ding them  to  proceed  in  the  execution,  in  the  same  manner  as  if  the 
prohibition  had  been  addressed  to  -the  Judge  before  issuing  the  order 
of  execution. 
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Orders  granted  by  a  clerk,  acting  judicially,  have  the  Bame  effect  as 
though  made  by  the  Judge  of  the  court,  under  like  circumstances,  and 
are  reviewable  in  the  same  manner,  and  to  the  same  extent.  12  An. 
612.  This  is  so  true,  that  where  such  orders  have  Wen  properly 
granted,  the  Judge  cannot  rescind  those  which  could  be  set  aside  on 
appeal,  or  by  action  in  nullity.     14  An.  424 ;  15  An.  19;  18  An.  687. 

Indeed,  a  prohibition  lies  to  an  inferior  Judge  only  after  he  has,  by 
doing  some  act,  exceeded  the  bounds  of  his  jurisdiction,  and  usurped 
the  exercise  of  powers  with  which  he  was  not  vested. 

When  the  case  was  submitted,  Waldenburg  applied  for  an  order  to 
arrest  the  sale  of  his  effects  then  about  to  take  place,  but  we  declined 
the  relief,  as  the  restraining  order  made  herein,  was  an  obstruction  to 
the  effect  and  execution  of  the  order  to  stay,  made  by  the  clerk,  by 
virtue  of  which  only,  the  sheriff  could  have  been  enjoined  from 
executing  the  order  of  sale  in  the  attachment  suit. 

The  proceeding  being  authorized,  the  question  to  l>e  solved  is 
simply : 

Whether  the  clerk  of  the  District  Court  had  the  right  and  power  to 
act  judicially  in  the  matter,  as  he  has  assumed  to  do,  during  the 
absence  of  the  District  Judge  from  the  parish. 

By  Article  122  of  the  Constitution,  which  is  similar  to  those  in  pre- 
vious Constitutions  which  have  received  judicial  construction,  it  is 
provided,  that  the  legislature  shall  have  power  to  vest  in  clerks  of 
courts  authority  to  grant  such  orders,  and  to  do  such  acts  as  may  be 
deemed  necessary  for  the  furtherance  of  justice,  and  in  all  cases 
powers  thus  vested  shall  be  specified  and  determined. 

This  Article  does  not  confer  upon  the  legislature  the  jwwer  of 
vesting  in  such  clerks  any  authority  to  render  judgments;  that  is  to 
exercise  the  powers  of  a  Judge,  which  consist  in  determining  contested 
issues  presented. 

The  difference  between  an  order  and  a  judgment  is  elementary.  33 
An.  1425. 

In  furtheranc-e  of  the  power  conferred  on  it,  the  legislature  adopted 
Act  106  of  1880,  p.  IJM,  by  the  4th  Section  whereof,  **  clerks  of  the 
District  Courts  are  authorized,  in  the  absence  of  the  District  Judge 
from  the  parish,  to  convoke  meetings  of  creditors  of  insolvent  debtors." 

The  argument  made  in  support  of  the  validity  of  the  orders  com- 
plained of,  is  that  the  right  to  accept  the  surrender  is  implied  in  that 
of  ordering  a  meeting  of  the  creditors,  and  that  the  law  provides  that, 
w^hen  such  meeting  is  called,  the  order  to  st>ay  proceedings  shall  issue. 

The  requirement  of  the  Constitution  that,  in  all  cases,  powers  vested 

'in  clerks  by  the  General  Assembly  shall  be  specified  and  determined^ 

leaves  no  room  for  inferences  or  conjectures  of  any  kind.    The  powers 
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state  rx  rel.  Boyd  vt.  Green. 


not  expressly  delegated  to  the  clerk   are  formally  retained,  to  be 
exercised  exclusively  bj^  the  Judge. 

In  2  An.  784,  which  arose  under  the  Constitution  of  1845,  and  under 
the  Act  of  May  26, 1846,  No.  96,  conferring  certaiu  judicial  powers  on 
clerks,  among  which  was  not  included  that  of  homologating  the  delib- 
enitions  of  creditors,  it  was  urged,  that  where  no  opposition  had  been 
made,  the  power  to  homologate  was  incidental  to  that  of  ordering  the 
sale  of  succession  property,  but  the  Court  refused  to  recognize  the 
doctrine,  holding  that  the  homologation  was  a  Judicial  act.  See  also, 
5  An.  245;  10  An.  496. 

The  acceptance  of  a  sun-ender,  and  the  important  decree  staying 
proceedings,  are  not  routine  or  ministerial  orders,  which  are  to  be 
granted,  as  a  matter  of  course,  because  they  can  wrong  nobody.  They 
require  the  application  of  legal  knowledge  and  the  exercise  of  a  judicial 
discretion,  such  as  a  Judge  alone  possesses. 

Sees.  1789  and  1790,  R.  S.,  provide  that :  Whenever  the  Judge 
shall  be  convinced  that  the  debtor  who  wants  to  surrender  his  property 
has  complied  with  all  the  formalities  prescribed,  he  shall  endorse  on 
the  schedule  that  the  cession  of  all  the  property  of  the  insolvent  is 
accepted  for  the  benefit  of  his  creditors,  and  shall  order  that  a  meeting 
of  the  creditors  be  called,  and  that  all  proceedings  against  the  person 
and  property  of  the  debtor  be  stayed. 

The  word  ^*  convinced,^''  was  not  used  without  deliberation.  It  means, 
that  it  is  only  after  the  Judge  will  have  examined  and  satisfied  himself 
that  the  exigenci€»8  of  the  law  have*  been  fulfilled,  that  he  will  grant  the 
relief  sought.  It  assumes  in  the  Judge  an  extensive  knowledge  of  the 
law,  which  it  does  not  presume  in  clerks  of  courts,  who  are  ministerial 
officers  only,  not  required  to  possess  the  qualifications  of  a  lawyer,  or 
of  a  magiHtrato,  who  are  clothed  with  powers,  the  exercise  of  which 
can  harm  no  one. 

Tlie  legislature  could  not  have  intended  and  did  not  propose  to 
confer  upon  clerks  of  District  Courts  the  power  of  calling  that  first 
meeting  of  creditors,  which  can  be  convened  by  the  Judge,  unless  after 
accepting  the  cession  and  staying  proceedings  the  Judge  had  inad- 
vertently omitted  to  convene  the  creditors.  The  meetings  which 
the  clerks  are  authorized  to  convoke  are,  for  instance,  such  as  may  bo 
necessary  to  elect  a  syndic,  to  advise  upon  the  propriety  of  a  sale,  to 
fix  the  terms  and  conditions  thereof,  or  such  other  meeting  which  may 
become  proper  after  the  cession  of  property  has  been  accepted  and 
proceedings  against  tJie  insolvent  have  been  arrested. 

The  order  accepting  a  cession  and  staying  proceedings,  is,  indeed  a 
judgment  which   demands  the  exercise  of  legal  discrimination,  lind 
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>vhich,  when  granted,  can  be  set  aside  only  by  appeal,  or  action  in 
nullity.     15  An.  19 ;  18  An.  687  j  14  An.  424  ;  7  La.  62 ;  12  M.  32. 

In  granting  it,  the  clerk,  in  this  instance,  has  unlawfully  ezerciaed  a 
jurisdiction  which  is  vested  in  liim  only  who  has  the  right  of  jadgin|[, 
that  is,  of  hearing  and  determining  contentions.  C.  P.  76.  The  con> 
sequence  is  the  absolute  nullity  of  his  action,  however  honest  it  may 
have  been. 

It  is,  therefore,  ordered  and  decreed,  that  the  preliminary  restraiQing 
order  herein  made  be  maintained,  and  that  the  prohibition  asked  issoet 
and  be  made  perpetual,  with  costs. 


No.  1067. 

E.  A.  Sterling  vs.  Heirs  of  J.  T.  Sterling.     Cobb  &  Guxbt, 

Intervenors. 

An  order  extending  time  for  the  filing  of  a  transcript,  granted  with 
the  reserve  of  the  rights  of  the  appellees,  if  any,  to  move  for  the 
appeal  on  proper  grounds,  will  be  rescinded  on  a  motion  to  dismi^ies 
when  it  is  proved  that  the  ground  on  which  time  was  asked  war 
insufficient.  It  is  no  excuse  that  appellants  could  not,  on  account  of 
pecuniary  embarrassment,  have  furnished  an  appeal  bond  before  the 
second  judicial  day  following  the  return  day.  It  is  not  an  event  not 
within  his  control. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita.    l?i>A- 
ardson,  J. 

W.  W,  Farmery  Cobb  <&  Gutiby  and  F.  P.  Stuhha,  for  PlaintiflGs  and 
Appellees. 

R.  Ray,  M.  J.  lAddell  and  D.  C,  Margan,  for  Defendants  and 
Appellants. 


The  opinion  of  the  Court  was  delivered  by  Bermudkz^  C.  J. 
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No.  1061.  34  106\ 

_4»  1484 

John  Chaffe,  Administrator,  vs.  S.  Meyer. 

Where  a  person  intending  to  bid  at  a  sale  of  succession  property  is 
induced  by  the  administrator  of  the  succession  not  to  do  so,  by  an  offer 
to  convey  to  him  that  part  of  the  property  desired  by  him,  in  case  the 
administrator  liimself  succeeds  in  buying  the  property,  and  the  admin- 
istrator does  buy,  and  though  he  may  otherwise  have  been  competent 
to  buy,  and  after  his  purchase  conveys  the  part  promised  to  the  person 
with  wliora  he  made  the  agreement,  the  title  to  the  latter  will  be  null, 
and  he  will  be  liable  for  rents  to  the  succession  from  the  sale  to  him. 

APPEAL  from  the  Fifth  District  Court,  Parish  of.  Ouachita.    />.  (7. 
Margq,n,  Judge,  ad  hoe. 


li,  Bichardson  and  JBoatner  d  Liddell^  for  Plaintiff  and  Appellant. 
R.  G,  Cobb  and  B.  Bay,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by  Todd,  J. 


On  Application  for  Rehearing  by  Fenner,  J, 


ARGUED  AND  DETERMINED 

IN  THE 


SUPREME  COURT  OP  LOUISIANA 


AT 

E]Xj 


9 

IN 


JULY,  1882. 


JUDGES  OF  THE  COURT: 

Hon.  EdWard  Bekmudez,  Chief  Justice. 

Hon.  F.  P.  PocH^, 

Hon.  R.  B.  TonD,  ,        .  .    ^    .. 

,-        ,-.      ^,    ^         ^      r  Associate  Justu'es. 
Hon.  Wm.  M.  Levy,* 

Hon.  C.  E.  Fenner, 


No.  1155. 
J.  S.  Copes  vs.  Guillebeau,  Sheriff,  et  al.  and  A.  DKCLorET 

ET  AL.   vs.   GriLLEBEAU,    SHERIFF,    ET   AL.        CUMULATED. 

Sales  of  property  made  in  violation  of  Aot  No.  3,  of  1878,  are  not  of  abaolate,  but  only  ol 
relative  nullity;  and  when  the  holder  of  a  concurrent  mortj^af^e  bays  the  mortj^aged  pmp- 
erty  at  private  sale,  pending  proceeding  for  the  sMznre  and  sale  of  such  property  by  the 
other  concurrent  mortgage  creditors,  the  qualities  of  creditor  and  owner  become  united  in 
said  purchaser  and  his  mortgage  is  extinguished  by  ooofusion. 

APPEAL  from  the  Twenty-First  District  Court,  Parish  of  St.  Martin. 
FontelieUf  J. 

JL  K,  Ogderij  for  J.  S.  Copes,  Plaintiff  and  Appellant : 

The  power  to  buy  a  mortgage  note  does  not  convey  the  power  to  postpone  the  payment  of  that 

note  to  others  of  the  same  series. 
The  power  to  "  pay  debts  and  adjust  accounts  "  does  carry,  as  necessarily  involved  in  it,  the 

right  to  acknowledge  debts  and  notes. 

*  Mr.  Justice  Levy  was  absent  on  account  of  illness  during  the  whole  of  this  tenn. 
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Act  No.  3  of  1878  forbids  the  sale  of  property,  pending  proceedings  to  enforce  a  mortgage  upon 
it,  and  any  sale  made  in  violation  of  that  Act  is  an  absolute  nullity,  and  can  produce  no 
effects. 

When  one  holding  a  mortgage  note  of  a  series  buys  the  property,  his  mortgage  is  only  sos* 
pended,  not  destroyed.  It  will  revive  when  the  cause  of  confuftiou  is  removed  by  a  forced 
sale  of  the  propert3'  to  pay  coucurrent  notes,  and  must  be  allowed  to  participate  with  them 
in  the  proceeds.    See  Millaudoii*vB  AlUrd,  3  La.  547. 

The  purpose  to  novate  a  debt  must  be  clearly  ezpresi«ed. 

A,  E,  DeBlanc  and  B,  S,  Pern/,  for  A.  Declouet  and  the  Heirs  of 
Mrs.  Delhomme,  Plaintiffs  and  Appellants  : 

When  novation  takes  place  by  the  substitution  of  a  new  debtor,  the  privileges  and  mortgages 

securing  the  former  claim  are  not  transferred  to  that  which  In  substituted  to  it,  unless 

the  creditor  has  expressly  reserveil  them.    C  C  2195  (8491);  Harcade,  Vol.  4,  583,  587. 
When  prescription  has  already  run,  parol  evidence  cannot  be  received  to  prove  any  ackuowl* 

edgnient  or  promise  to  pay  any  debt  or  liability  contracted  in  wnting.    C.  C.  2S278-4. 
An  already  acquired  prescription  cannot  be  renounced  so  as  to  affect  the  rights  of  others.    1 

An.  330;  2  An.  546,  927 ;  8  An  503 ;  C  C.  3466  (3344^. 
A  mortgage  and  privilege  may  be  extinguished  as  to  one  of  the  creditors,  and  continue  to  exist 

as  to  the  others.    35  An.  559. 
Mortgages  and  privileges  are  extinguished  when  the  creditor  acquires  the  ownership  of  the 

thing  subject  to  the  mortgage  and  privilege.    C.  C.  3411,  (3374),  3277,  (3244);  IS  An.  407 ; 

85  An.  559,  560. 
The  ovei'seer's  privilege  on  the  crops  and  proceeds,  for  services  by  him  rendered,  do  not 

affect  the  laud,  nor  the  vendor's  lien  and  mortgage     24  An.  pp.  281,  282. 
The  proceeding  by  rule  is  the  proper  proceeding  to  compel  the  Sheriff  to  either  give  or 

complete  a  title.    1  An.  330 ;  24  An.  250;  25  An.  146,  147. 
The  Sheriff,  in  his  capacity  as  such,  cannot  control  the  execution  of  a  Judgment,  and  seize  and 

offer  for  sale,  under  the  Judjpmont,  In  spite  of  the  Judgment  creditor's  protest.    5  N.  S. 

p.  707. 
The  a4.judicatee  at  a  Sheriff's  sale  is  bound  for  only  the  excess  over  the  amount  of  prior 

mortgages  and  privileges.    C.  P.  679,  683.  718;  25  An.  146,  147. 
The  Sheriff  can  himself  iontitute  a  proceeding  to  compel  adverse  claimants  of  the  proceeds  of 

a  sale  made  by  him  to  litigate  their  rights.    1  An.  144. 
The  action  of  overseers,  for  their  salaries,  is  prescribed  by  three  years.    C.  C.  3538  (3503). 
Act  No  3  of  the  Leginlature  of  1878,  was  passed  for  the  exchuice  benefit  of  successful  plain- 
tiffs in  action,  to  recover  possession  of  lands,  or  subject  them  to  existing  mortgages,  and 

not  to  abridge  the  right  of  disposing  of  one's  property,  except  in  so  far  as  the  disposal 

prejudices  an  already  acquired  risht. 

A.  Simon,  for  the  Sheriff. 


The  opinion  of  the  Conrt  was  delivered  by 

Bermudez,  C.  J.  The  object  of  controversy  in  these  two  cases^ 
which  are  to  be  determined  t<»gether,  by  consent  of  parties  concerned, 
involves  a  distribution  of  the  proceeds  of  a  jiidi^l  sale  in  the  hands  of 
a  seizing  creditor,  and  the  right  of  the  latter  to  a  sheriff's  deed,  in 
furtherance  of  the  adjudication  made  to  them  of  the  property. 

From  a  judgment  allowing  the  proceeds  of  sale  exclusively  to  the 
seizing  creditors,  whose  demand  for  damages  was  reserved,  and 
directing  the   Sheriff  to  make  and  deliver  to  them  a  deed  to  the 
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property,  this  appeal  is  taken.    The  appellees  pray  that  the  judgment 
be  amended  by  allowing  tbe  damages  asked. 

The  record  discloses  the  following  facts: 

On  the  5th  of  March,  1870,  Mrs.  Charles  Delhomrae  sold  theMagcDta 
Plantation  to  W.  H.  Seward,  Jr.,  for  $31,000,  part  cash,  part  on  time, 
for  notes  maturing  in  1870,  1871,  1872  and  1873. 

In  1875,  executory  process  having  issued  on  a  note  maturing  in  1873, 
an  injunction  was  obtained  to  arrest  the  sale  of  the  propeitv.    The 
case  was  removed  to  the  Federal  Court,  whose  judgment  in  favor  of 
the  seizing  creditors  was  affirmed  by  the  U.  S.  Supreme  Court  in  1881. 
On  the  return  of  the  mandate  of  that  Court,  the  seizure  and  sale  pro- 
ceedings took  their  course ;    the   property  was  offered  for  sale,  and 
adjudicated  to  the  seizing  creditors  for  less  than  their  claim.    J.  S. 
Copes  having  filed  a  third  opposition,  claiming  to  hold  a  note  secured 
concurrently  with  the  plaintiffs,  by  vendor's  privilege  and  speeiid 
mortgage,  and  other  claims  secured  by  privilege,  obtained  an  order 
directing  the  Sheriff  to  retain  the  proceeds  of  sale,  and  prayed  to  bp 
paid  pari  passu  with  the  seizing  creditors,  out  of  the  amount  of  sale 
retained  by  them.    The  adjudicatees  having  failed  to  pay  to  the  Sheriff 
the  amount  of  their  bid,  that  officer  proceeded  to  readvertise  the  prop- 
erty, but  was  enjoined  from  offering  it  for  sale  by  the  purchasers,  who 
ask  that  they  be  declared  the  owners  thereof,  and  that  the  Sheriff  be 
commanded   to  make  and  deliver  a  deed  to  them  as  such,  and  be 
condemned  to  pay  them  certain  damages. 

The  seizing  creditors  resist  the  third  opposition  of  Copes  on  several 
grounds.  They  deny  that  lie  ever  acquired  the  note  with  concurrent 
security,  privilege  and  mortgage,  and  charge  that  the  note  passed  to 
him  with  the  express  understanding  that  the  privilege  and  mortgage, 
by  which  it  was  originally  secured,  would  rank  next.  They  aver 
further,  that  if  it  ever  was  transferred  with  the  security  claimed,  the 
debt  which  it  once  evidenced,  together  with  the  assert4?d  privilege  and 
mortgage,  has  been  extinguished  by  prescription,  by  novation  and  bv 
confusion.  They  allege  tortious  acts  against  Copes,  and  claim  dama£:eft 
from  him. 

Of  these  defenses,  we  propose  to  examine,  presently,  the  latter  only, 
and  will  consider  the  claim  for  damages  further  on. 

On  the  trial  of  the  differences  of  the  litigants,  it  was  established  that, 
during  the  pendency  of  the  injunction  suit  before  the  Federal  Courts, 
the  property  changed  hands. 

In  May,  1877,  Geo.  F.  Seward,  who  had  previously  acquired  it  from 
W.  H.  Seward,  Jr.,  sold  it  to  Charles  Starr,  who,  in  March,  1879,  in  turn 
sold  it  to  J.  S.  Copes,  the  third  opponent.  The  first  sale  was  for 
$10,000.    The  second  was  for  $15,387.57,  out  of  which  the  purchaser 
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retAincd  $8,300,  ^*  to  pay,  whenever  exigible,  the  Delhoiume  mort- 
gage claim  to  whom  soever  may  lawfully  demand  the  said  sum,  as  the 
said  claim  is  now  in  litigation  and  undecided  in  the  U.  S.  District 
Court  in  New  Orleans  j"  and,  for  the  remainder  of  the  price,  the  sum  of 
$7,087,  the  purchaser  furnished  three  promissory  notes,  which  were  to 
be  delivered  to  Dr.  Copes,  in  payment  of  his  mortgage  claim,  in  accord- 
ance with  special  instructions  contained  in  a  powder  of  attorney.  The 
third  sale  by  Starr  to  Copes  was  for  $8,220,  the  amount  then  due  to 
the  seizing  creditors,  A.  Declouet  and  Mrs.  Delhomme. 

The  act  of  sale  to  Copes  refers  to  the  vendor's  title,  and  contains  an 
express  stipulation  that  Copes  did  not  assume,  and  would  not  be  liable 
for,  any  mortgage  claim  whatever  on  the  property  (beyond  that  sum). 

It  is  insisted  that,  from  the  very  instant  that  Copes  acquired  the  real 
estate  on  which  he  claims  to  have  a  privilege  and  mortgage  to  secure 
the  purchase  uot«  which  he  lield,  the  security  on  which  he  rests  his 
actual  pretension  to  a  concurrent  participation  in  the  proceeds  of  the 
judicial  sale  was  completely  extinguished.  Indeed,  the  Code  expressly 
provides  for  such  extinction  by  the  creditor  acquiring  the  ownership  of 
the  property  encumbered;  R.  C.  C.  3277,  3411  j  and  the  jurisprudence 
is  well  settled,  that  the  qualities  of  mortgagee  and  owner  of  the  thing 
mortgaged  cannot  be  united  in  the  same  person  at  the  same  time.  15 
An.  407;  25  An.  559;  V.  Pothier  Hyp.  177;  Troplong  Hyp.  4,  861 ; 
Dalloz  Hyp.,  Ch.  2,  Sec.  9,  N.  35;  C.  N.  2180. 

But  the  third  opx)onent  contends  that,  as  tlie  purchase  wliich  he 
made  is  violative  of  a  prohibitory  law,  Act  3  of  1878,  which  forbids 
the  sale  of  property  pending  proceedings  to  enforce  a  mortgage  upon  it, 
it  is  an  absolute  nullity  which  has  produced  no  effect.  He  insists, 
further,  that  even  if  the  property  has  passed  to  him,  his  mortgage  was 
onl3'  suspended,  and  was  not  destroyed ;  that  it  has  revived  the  moment 
that  the  cause  of  the  confusion  was  removed  by  a  forced  sale  of  the 
property  to  pay  concurrent  not«s,  and  because  of  such  revival,  he  must 
be  allowed  to  participate  in  the  proceeds. 

The  fallacy  of  the  proposition  is  the  result  of  the  erroneous  assump- 
tion that  such  sales  are  absolute  nullities,  established  for  the  preser- 
vation of  public  order  and  good  morals,  and  not  for  the  benefit  of 
individuals,  and  are  not  susceptible  of  ratification,  which  is  not  so.  See 
33  An.  659,  1429. 

A  further  ready  answer  is,  that  the  Act  mentioned  was  passed  for 
the  protection  and  advantage  of  successful  plaintiffs  in  actions  to  recover 
lands,  or  to  subject  them  to  existing  mortgages. 

That  Act  was  not  designed  to  abridge  the  right  of  disposing  of 
one's  property,  unless  in  so  far  as  it  sought,  prejudicially,  to  affect 
previously  acquired  rights  thereon. 
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The  authority  relied  upou,  in  2  La.  547,  can  have  no  application  toa 
case  like  the  present  one,  in  which  it  appears,  that  the  purchase  price, 
the  agreed  value  of  the  property  sold  and  purchased,  was  compute  m 
as  to  be  sufficient  to  meet,  dollar  for  dollar,  the  debt  of  the  seizing 
creditor,  whose  ])rivilege  and  mortgage  were  recognized,  as  the  same 
could  not  be  and  were  not  disputed. 

It  is  patent  to  our  mind,  that  Copes  could  not  continue  to  have  a 
privilege  and  a  mortgage  on  the  property  after  he  acquired  it,  and 
that  while  the  securitv  which  he  once  thus  had  has  ceased  to  exist  in 
his  favor,  the  guarantee  has  continued  in  all  its  vigor  for  the  benefit 
of  the  other  privilege  and  mortgage  creditors.    25  An.  559. 

The  otlier  claims,  which  Copes  asserts  as  entitled  to  he  paid  out  of 
the  proceeds  of  the  real  estate,  apparently  amount  to  $18,7^.12,  and 
embrace  alleged  advances,  keepers'  fees,  overseers'  wages,  hire  of  mule*, 
said  to  have  been  due  Charles  Starr,  by  whom  they,  it  is  said,  were 
transferred  to  the  third  opponent,  who  now  asks  payment  in  his  riglit«. 
The  bill  runs  from  January,  1876  to  1878.  It  was  reduced  in  the  oppo; 
sition  to  $10,886.93,  and  appears  to  have  been  acquired  for  the  nominal 
sum  of  one  doll  an 

The  objections  to  that  claim  are:  that  it  is  not  due  and  not  proved; 
that  it  is  prescribed ;  that  it  is  extinguished  by  a  counter  larger  claim 
for  damages,  for  which  Starr  is  liable,  in  not  having  kept  the  buildings 
insured,  which  were  destroyed  by  fire  ^  that  he  has  not  accounted  for 
his  administration  of  the  plantntion  while  under  his  custody,  et^?. 

Starr  acquired  the  place  on  the  2d  of  May,  1877.  From  that  day 
prescription  began  to  run  against  whatever  claim,  if  any,  he  then  had, 
and  which  then  ceased  to  increase,  as  he  can  set  up  no  such  claim 
against  property  belonging  to  himself. 

We  find  no  evidence  that  Starr's  claim  was  transferred  to  Copes  with 
a  subrogation  to  the  privilege  by  which  it  is  alleged  to  lie  secured. 
Were  it  so,  however,  Copes  could  have  no  greater  rights  than  Starr 
himself,  against  whom  the  prescription  of  one  and  three  years  most 
prevail.  The  latter  is  a  bar  to  all  open  accounts.  The  claim,  if  it  ever 
existed,  was  due  and  exigible  on  the  2d  of  May,  1877,  and  the  third 
opposition,  in  which  the  sum  is  asked  to  be  paid,  was  filed  on  the  15th 
of  July,  1881.    R.  C.  C.  a538. 

In  their  answer  to  Copes'  opposition,  the  seizing  creditors  charge 
that  he  coalesced  with  Seward  in  keeping  them  out  of  the  exercise  of 
their  rights  by  frivolous  and  wrongful  protracted  litigation,  and  that 
he  has  thereby  inflicted  upon  them  damages  to  the  extent  of  five 
thousand  dollars. 

We  are  not  satisfied  that  the  averments  of  the  answer  are  such  as 
can  prima  facie  fasten  a  responsibility  on  Copes.     The  evidence  under 
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them  is  unsatiHfactory  and  iDBuffieieut  to  award  any  damages  against 
him.  The  District  Judge  appears  to  have  »<o  viewed  the  claim,  and 
properly  reserved  the  rights,  if  any,  of  the  seizing  creditors,  to  claim 
such  damnges  in  another  i>roceeding. 

It  remains  to  be  said,  on  the  last  branch  of  this  litigation,  that  the 
adjudication  of  the  property  to  the  seizing  creditors  by  the  Sheriff  was 
legal  and  binding.  It  has,  consequently,  vested  title  in  them  to  the 
land.    C.  P.  690. 

While  the  Sheriff  cannot  be  blamed  for  refusing,  as  he  did,  to  deliver 
a  deed  to  the  adjudicatees,  and  for  readvertisiug  the  property  at  the 
time,  and  cannot  be  held  responsible  in  damnges,  C.  P.  689,  it  is  no 
less  true  that  the  plaintiffs,  as  seizing  creditors,  having  a  privilege  and 
a  conventional  mortgage  first  in  rank,  had  a  right  to  withhold  the 
amount  of  their  bid,  which  was  inferior  to  their  claim.  C.  P.  679,  683, 
718;  1  An.  144;  25  An.  146. 

We  find  no  error  iu  the  judgment  appealed  from,  which  is  affirmed, 
with  costs  in  both  Courts. 


No.  1145. 
The  State  of  Louisiana  vs.  Charles  B.  Stewart. 

Section  7  of  Art  No.  44  of  1877,  does  not  repe«l  or  conflict  with  Section  992  of  the  Revised 
Statutes,  re()uiriDf;,  in  certain  criminal  cases,  the  service  on  the  accused  of  the  list  of  the 
Jory  which  are  1o  pass  on  his  trial,  two  entire  days  before  bis  trial. 

The  list  of  jurors  ordered  to  be  drawn  by  the  Judge,  in  the  exercise  of  the  discretion  vested  by 
Act  44,  Section  7,  must  be  served  on  the  accused  in  accordance  with  Section  992,  Revised 
Statutes. 

In  a  preliminary  examination,  the  accused  has  the  rif^bt  of  having  the  testimpny 
of  witneHHes  in  bi^  behalf,  taken  down  in  writiit|£.  cortiried  and  preserved,  and 
the  testimony  of  a  witness  thus  taken  will  be  admitted  in  evidence  at  the  Jury  trial,  if  the 
witness  is  shown  to  be  absent,  a  nou-resideut  of  the  State,  and  not  obtainable ;  without 
any  fault  of  the  accuned. 


A 
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S4  1087 
46  1169] 

84  1037 
04_  239 

84  1037 
109  621 


34  1037 
112  854 


E,  G,  Hunter y  District  Attorney,  for  the  State,  Appellee: 

Tbe  law  does  not  require  that  the  list  of  tales  Jurors  be  served  on  the  accused  two  days  before 
trial.  15  An.  297;  30  An  536;  State  vs.  Gunter,  14  An.  461 ;  11  An.  685.  Evidence  taken 
without  aothorit}-  of  law  is  ez  parte— binds  no  one  and  cannot  be  used,  unless  by  consent 
of  all  parties. 

The  law  which  permits  the  Introduction  of  the  testimony,  taken  on  preliminary  trial  contra- 
dictorily with  the  accused,  refers  to  the  testimony  of  the  State.  The  State  cannot  oae 
this  testimony  without  first  showing  that  due  diligence  to  procure  the  attendance  of  the 
witness  had  been  used.  28  An.  105.  State  vs.  Moses  Harvey.  The  policy  of  our  law  is 
to  have  the  w  itnessee  testify  in  the  presence  of  the  Jnr}',  and  it  is  only  under  extraordinary 
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circTiiuBtaiicea,  and  when  all  of  tbe  forms  of  the  law  have  been  compliM  with,  tint  ma 
the  State,  whotue  teatimony  has  been  redaced  to  writing,  in  confomitT  to  Uw.  vUl  Ik 
excused  or  permitted  to  deviate  from  this  requirement.  The  Iaw  relatiug  to  tbe  intni» 
tion  of  testimony  of  a  witness  who  is  dead  has  no  application  when  tbe  wttaea»i«UTi^ 
There  is  no  law  aathorlzinjt  tbe  taking  in  writing  by  the  committing  roagiatnte  tbetertjnirr 
of  the  defense,  and  evidence  thus  taken,  without  authority  of  law  and  against  tbe  pvlMt 
of  the  State,  binds  neither  the  accused  nor  State.    K.  S.  Seo.  1010. 

W.  F,  Blackman  and  J.  G.  White,  for  Defeodant  and  Appellant: 

Where,  as  in  this  case,  the  accused  had  been  served  with  a  copy  of  the  indictment  aadTwite; 
had  been  arrainged,  had  pleafi,  and  his  case  Set  for  trial,  for  a  particular  day,  «ad  tke 
District  Judge  ordered  the  Jury  Commissioners  to  draw  forty  additiunal  Jorore.  to  tarre 
as  talesmen  for  the  third  week,  and  foity  more  to  serve  as  r^ular  jurors  f«>r  tbsfaezA 
week  of  his  court,  the  accused  is  entitled  to  the  service  and  the  delay  of  the  listof  jarm 
so  drawn.    Revised  Statutes  1870,  Pec.  992 ;  Act  44,  Sec.  7,  1877. 

The  committing  magistrate,  on  a  preliminary  trial,  ought  to  take  and  certify  the  depontiau 
in  favor  of  the  accused,  as  well  as  those  in  &vor  of  the  State.  Chitty'a  Criniiial  !•«. 
Vol.  1.  p.  64. 

"  The  method  of  trial,  the  rules  of  evidence,  and  aU  other  proceedings  whatsoever,  Id  ibe 
prosecution  of  crimes,,  offenses  and  misdemeanors,"  in  Louisiana,  shall  be  aooordinsfei 
the  common  law  of  England,  as  it  existed  in  1805.    Revised  Statutes,  Sec  976. 

Depositions  of  witnesses  taken  on  a  preliminary  trial,  either  for  the  State  or  the  acoMBi  m 
admissible  in  evidence  for  either  party,  where  the  witness  is  absent  from  tbe  State,  iuk 
or  unobtainable.  Wharton's  Criminal  Evidence,  paragraphs,  2<!9,  230  ;  Bishop's  CiiBiid 
Procedure,  Vol.  1,  p.  1083;  28  An.  105;  33  An.  1333. 


The  opinion  of  the  Court  was  delivered  by 

Pociiifi,  J.  The  defendi\jit  urges  two  errors  to  his  pi-ejndice,  during 
the  progress  of  his  trial,  under  an  indictment  for  murder: 

1.  He  complains  that  he  was  forced  to  trial  over  his  objection, 
without  legal  service  on  him  of  the  full  list  of  the  jury  which  were  to 
pass  on  his  case. 

2.  He  charges  error  to  the  ruling  of  the  Judge,  in  excluding  tbe 
written  testimony  of  a  witness  who  had  testified  in  his  behalf  at  tbe 
l)reliminary  examination,  and  whose  attendance  could  not  be  obtained 
at  the  trial  by  the  jury. 

1.  The  record  shows,  that  a  few  daj's  previous  to  the  trial  of  this 
case,  the  court  ordered  the  Jury  Commissioners  to  draw  forty  addi- 
tional jurors,  to  serve  as  talesmen  for  the  third  week  of  the  term ;  that 
the  list  of  jurors  thus  drawn  was  served  on  the  accused  on  the  <iay  of 
his  trial  only,  and  that  after  exhausting  the  regular  panel,  four  of  ih^ 
jurors,  thus  drawn,  were  sworn  and  served  in  the  jury  which  tried  the 
case.  The  order  of  the  Judge  was  predicated  on  Section  7  of  Act  Xo. 
44  of  1877,  which  reads  as  follows  : 

"  Whenever  the  District  Judge  thinks  proper,  he  shall  require  the 
Jury  Commission  to  draw  additional  jurors  for  service,  either  as  regular 
jurors,  or  as  talesmen,  and  they  shall  be  summoned  without  delay,  or 
within  the  time  the  said  Judge  requires ;  but  nothing  herein  shall  be 
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construed  so  as  to  limit  the  right  of  the  Judge  to  order  the  summoning 
of  talesmen  from  among  the  bystanders,  or  persons  in  proximity  to  the 
courthouse." 

The  question  presented  is,  therefore,  whether  the  list  of  jurors  drawn 
as  t-alesmen,  under  tlie  Section  just  quoted,  is  to  be  governed  by  Section 
992  of  the  Revised  Statutes,  which  ii^peratively  requires,  that  in  all 
cases  where  the  punishment  may  be  death,  or  imprisonment  at  hard 
labor  for  seven  years  or  upwards,  a  list  of  tlie  jurors  which  are  to  pass 
on  the  trial  of  the  accused,  shall  be  served  on  him  at  least  two  entire 
days  l»efore  the  trial. 

As  the  title  of  Act  No.  44  of  1877  contains  no  reference  to  Section 
992,  it  is  clear  that  the  legislator  did  not  purport,  as  lie  could  not 
constitutionally  pretend,  to  amend  that  Section,  which  therefore  remains 
in  full  force,  and  hence,  the  accused  was  entitled  to  legal  service  of  the 
list  or  lists  of  jurors  drawn,  and  which  were  to  pass  on  his  case.  As 
the  legislature  had  directed  in  other  Sections  of  Act  44  of  1877,  that 
the  regular  jury  should  be  drawn  at  least  fifty  days  previous  to  the 
next  term  of  the  court,  the  object  in  enacting  Section  7  was  to  provide 
for  the  possibility  of  the  need  of  additional  jurors,  which  could  not 
have  been  foreseen  before  the  opening  of  the  term,  and  previous  to  the 
action  of  the  Grand  Jury.  Hence,  the  Judge,  after  considering  the 
number  and  cliaracter  of  criminal  cases  to  be  tried,  the  number  of  the 
regular  jurors,  absent  or  not  found,  or  excused,  was  vested  with  the 
discretionar}'  power  to  provide  for  the  deficit  by  di*awing  additional 
of  jurors  or  talesmen,  without  the  delay  prescribed  for  the  drawing 
the  regular  panel. 

But  we  see  nothing  in  the  enactment  which  excepts  jurors,  so  drawn, 
from  the  operation  of  Section  992,  R.  S.,  which  secures  to  the  accused 
a  valuable  and  very  imxiortant  right. 

The  fact  tliat  the  jurors  drawn  under  that  Statute  are  designated  as 
talesmen,  does  not  assimilate  them  to  the  talesmen  who  are  called 
from  among  tlie  bystanders,  a  list  of  whom  is  not,  and  cannot  be  made 
In  advance,  and  cannot,  therefore,  be  served  on  the  accused. 

The  very  Section  which  authorizes  the  drawing  of  such  jurors, 
expressly  recognizes  the  wide  difference  between  such  talesmen  jurors, 
and  the  talesmen  from  the  bystanders,  or  persons  in  proximity  to  the 
courthouse.  We  think,  therefore,  that  the  District  Judge  erred  in 
forcing  the  accused  to  trial,  without  legal  service  on  him  of  the  list  of 
talesmen  jurors  which  were  to  pass  on  his  trial. 

2.  The  second  bill  of  exceptions  presented  by  the  defendant  shows, 
that  at  his  preliminary  examination,  under  the  charge  for  which  he 
was  subsequently  indicted  and  convicted  of  manslaughter,  he  intro- 
duced a  witness  who  was  shown  to  be  afflicted  with  a  disease  of  the 
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langs,  incurable  in  its  character,  aud  who  was  a  non-resident  of  the 
State  J  and  that  for  tliose  reasons,  his  counsel  requested  the  District 
Judge  to  order  his  testimony  to  be  taken  down  in  writing  and  properly 
certified.  The  order  was  given,  and  the  testimony  in  chief  was 
written  and  duly  certified  j  but  his  cross-examination  was  not  written, 
on  objections  made  thereto  by  the  District  Attorney. 

At  the  trial,  the  witness  was  shown  to  be  absent  from  the  State,  and 
to  be  in  the  State  of  Florida,  where  he  resided ;  whereupon  the  accused 
offered  his  testimony,  as  written  at  the  preliminary  examination,  which 
testimony  was  excluded  on  the  objection  of  the  District  Attoraey. 

We  think  that  the  reasons  advanced  by  the  Judge,  in  support  of  his 
ruling,  are  untenable,  and  that  he  erred  in  excluding  the  testimony. 
It  is  true,  as  contended  by  the  District  Judge,  that  Section  1010,  R.  S., 
directs  that  in  preliminary  examinations,  the  depositions  of  the  State 
witnesses  alone  are  to  be  t4iken  down  in  writing ;  but  it  is  equally  true, 
that  in  this  State,  the  forms  of  indictment,  the  method  of  trial,  rules  of 
evidence,  and  all  other  proceedings  in  the  prosecution  of  crimes,  must 
be  acccordiug  to  the  common  law  of  England,  as  it  existed  in  1805, 
unless  otherwise  provided.  33  An.  1332,  State  vs.  McNeil.  Now, 
under  the  common  law,  criminal  jurisprudence  has  firmly  established 
the  right  of  the  accused  to  be  defended  by  counsel,  and  to  have  bis 
witnesses  heard  at  the  preliminary  examination  of  the  offense  chargnl 
against  him.  And  under  provisions  of  the  law  of  England,  directing 
that  the  testimony  of  witnesses  against  the  accused  at  a  preliminary 
examination,  be  reduced  to  waiting,  it  has  been  held  that  the  "Justice 
ought  to  take,  and  certify  as  well  the  information,  proof  and  evidence, 
which  tend  in  favor  of  the  prisoner,  as  those  which  are  brought  forward 
against  him."     Chitty's  Criminal  Law,  Vol.  1,  pp.  60  and  64. 

lu  keeping  with  these  rules,  this  Court  admitted  in  evidence  the 
testimony  of  a  witness  taken  in  writing  at  the  coroner^s  inquest,  in 
favor  of  the  accused  ;  the  witness  liaving  died  before  the  trial  before 
the  jury.     St4ite  vs.  McNeil,  33  An.  i;i32,  and  authorities  therein  cited. 

In  the  present  case,  the  witness  being  shown  to  be  out  of  the  State, 
and,  therefore,  not  within  the  process  of  the  Court,  the  same  reason 
existetl  for  the  admissibility  of  the  testimony  of  the  witness  taken  down 
in  writing  at  the  preliminary  examination. 

The  accused  had  foreseen  the  possibility  of  the  death,  or  of  the 
absence  of  that  witness,  at  the  time  of  his  trial,  and  had  given  full  and 
fair  knowledge  of  the  fact«,  which  made  his  anticipated  absence  prob- 
able, to  the  State's  Attorney;  and  had,  in  view  of  such  emergency, 
moved  that  his  testimony  be  taken  in  writing  aud  preserved. 

No  attempt  was  made  by  the  State  to  show  that  the  accused  could, 
by  due  diligence,  have  procured  the  attendance  of  his  non-resident 
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witness ;  and  it  is  well  settled,  that  the  absence  of  such  a  witness 
would  not  have  been  a  good  ground  for  a  continuance.  State  vs. 
Nicholson,  14  An.  798.  We  find  no  force  in  the  reason  of  the  District 
Judge,  that  the  testimony  should  have  been  excluded,  because  the 
cross-examination  had  not  been  reduced  to  writing.  It  was  within  the 
power,  and  it  was  manifestly  the  duty  of  the  Judge,  to  have  over- 
ruled the  unfounded  t)bjection  of  the  District  Attorney  to  the  writing 
of  the  witness'  testimony  under  the  cross-examination,  and  the  accused 
cannot  be  deprived  of  his  legal  testimony  by  the  course  pursued  by 
the  District  Attorney  and  by  the  Judge. 

Under  the  peculiar  circumstances  of  this  case,  t4ie  excluded  testimony 
was  undoubtedly  admissible,  and  the  accused  has  been  injured  by  its 
rejection. 

It  is,  therefore,  ordered,  that  the  verdict  of  the  jury  be  set  aside,  and 
the  judgment  appealed  from  annulled  and  reversed ;  and  it  is  now 
ordered,  that  this  cause  be  remanded  to  the  District  Court  for  trial 
according  to  law,  and  to  the  view»  herein  expressed. 


No.  1 1(52. 

LUDGER  LeMELLE  ET  AL.  VS.  J  AMES  M.  THOMPSON.      J.  I.  BeAUCHAMP, 

Testamentary  Executor,  et  al.,  Third  Opponents. 

Where  proi»erty  lias  been  sold  under  an  hypothecary  proceeding  against  a  third  possessor, 
the  party  procuring  the  sale  is  not  entitled  to  claim  the  proceeds,  iu  preference  to  the 
mortgage  creditors  of  such  third  possessor,  by  denying  hhi  ownership  thereof^  where,  iu 
the  petition  for  its  sale,  his  title  is  acknowledged,  and  if  the  mortgage  of  the  seizing  creditor 
has  perempted,  the  opposing  creditors  of  the  third  possessor  are  entitled  to  the  proceeds. 

An  inscription  of  a  minor's  mortgage  preserves  the  mortgage  during  the  tutorship,  though  it 
should  continue  for  more  than  ten  years ;  but  if  not  re-inscribed  in  ten  years  after  its  terrain* 
ation,  the  mortgage  will  perempt.  Nor  does  it  matter  if  the  mortgage  is  eTidenced  by  a 
Judgment  recognizing  it,  and  fixing  its  amount    Art.33<i9  C.  C.  construed. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Hudgpeth,  J. 


jP.  X.  Bichardson,  K,  JBailUo  and  J.  A,  Breavx,  for  Plaintiffs  and 
Appellants : 

1.    Creditors  cannot  chdm  more  than  their  debtor  could.    If  their  debtor  had  any  rights,  they 

date  from  1878. 
S.    Purchasers  having  assumed  the  payment  of  the  mortgage  due  minon,  no  further  recordation 

was  necessary,  as  to  them. 
3.    In  addition  to  the  assumpsit  of  these  purchasers,  the  minors'  mortgage  had  been  legally 

recoi-ded,  and  in  time,  (as  against  opiK)nent«,  whose  rights  date  from  1878)  by  recording 

the  Judgment  T«cognizing  the  minors*  mortgage.    Mathilde  Morrison  ts.  Citisens'  Bank, 

37  An.  401. 
131 


84  IMl 
46  1405 
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4.  The  Court  of  Appeals  has  heretofore  decided  that  the  iDinors'  mortgage  vaa  aev«r 
eztinguiahed  by  the  pretended  ule.  The  property  i-*,  therefore,  in  effect,  still  owaeiliy 
thoae  who  aaanmed  the  inoilgage.    McGloin's  Circuit  Court  Reports,  p.  iM6. 

5.  By  claiming  the  proceeds  of  the  sale,  opponents  admit  the  validity  of  the  sale.  The  obI; 
question  is,  therefore,  one  of  rank.    16  An.  3b3 ;  84  An  2^ ;  99  An.  874. 

H,  L.  Garland  and  J,  N.  Ogden,  for  Third  Opponents  and  Appellees: 

Where  a  Judgment  once  recorded  is  not  reiuscrilied  within  the  ten  years  prescribed  by  hw.it 
perempts,  and  other  Judgment  or  mortgage  creditors  whose  claims  were  recorded  eiibae- 
qaently,  outrank  the  Judgment  which  has  thus  become  perempted.  See  9  An.  lOtt,  530; 
30  An.  8  and  11 ;  84  An.  811 ;  3}  Au.  5d7 ;  80  An.  224,  4S6,  SOS;  16  An.  S^;  89  An.  »i 
83  An.  875 ;  81  An.  304 ;  20  An.  816 ;  84  An.  193 ;  23  An.  861.  Hennen,  p.  1895.  No.  12;  pi 
1896  Ko.  14.    Lonqne'8  Digest,  p.  613.  N^os.  3-3-4.1;  p  614,  Xos.  8-18. 

Where  a  minor  has  elected  to  merge  his  claim  against  his  tutor  into  a  Judgment,  and  has  kad 
the  same  recorded,  which  tvom  that  moment  becomes  a  Judicial  mortgage  in  fiinff  of  nd 
minor,  the  said  Judgment  and  judicial  mortgage  become  subject  to  the  laws  of  reriTsl  nd 
reinscription.    84  An.  811 ;  S3  An.  ."Sg?;  30  An.  3,  11 ;  83  An.  861. 

The  pendency  of  a  suit  to  enforce  a  moilgage  does  not  obviate  the  necessity  of  reinscrtptks. 
30  An.  8.  11. 

When  a  person  reaches  the  age  of  mnjority,  the  laws  of  prescription  which  prOTides  for  kb 
protection  during  his  minority  cease  to  govern  his  actions  and  rights,  and  be  is  sul^^  ta 
the  same  laws  of  prescription  as  other  persons.  The  laws  which  suspended  praKriptm 
during  times  of  war  did  not  apply  the  moment  hostilities  ceased;  so  it  is  with  minors,  ti« 
law  excepting  their  tacit  mortgage  fVom  registry  ceased  to  protect  them  the  moment  ttacy 
reached  the  age  of  majority.    Troplong  de  la  Prescription,  Vol.  2,  Section  706. 


The  opinion  of  the  Court  waft  delivered  bjr 

Todd,  J.  This  case  presents  a  contest  over  the  proceeds  of  the  sale 
of  certain  immovable  property  described  in  the  pleadings. 

The  property  was  sold  at  sheriff's  sale  on  the  16th  of  April,  18^1, 
under  executory  proceedings  instituted  by  the  plaintiffs  ap^inst  Jam^ 
M.  Thompson,  as  the  third  possessor  thereof,  to  satisfy  a  judgment  in 
their  favor  against  Francois  Lemelle,  signed  on  the  12th  of  July,  1870, 
and  recorded  on  the  30th  of  same  month,  in  which  judgment  an  alleged 
legal  mortgage  on  the  property,  sold  for  $«'),00C),  and  iuteiest,  was 
recognized. 

Before  the  sale  in  question  was  made,  third  oppositions  were  taken 
out  by  George  Willard  and  wife,  and  J.  I.  Beauchamp,  testamentai? 
executor,  mortgage  creditors  of  Thompson,  who  claimed  to  be  entitled 
to  the  funds  in  preference  to  plaintiffs,  the  seizing  creditors,  wh<»e 
mortgage  against  the  property,  it  was  alleged,  if  it  ever  existed,  had 
not  been  reinscribed  within  ten  years  from  the  first  inscription. 

From  a  judgment  in  favor  of  the  third  opponents,  giving  tJiem  tlte 
proceeds  in  question,  the  plaintiffs  have  appealed. 

They  advance  three  reasons  why  the  judgment  appealed  from  should 
be  reversed : 

1.  Because  Thompson  was  not  the  owner  of  the  property  sold,  and 
his  creditors  could,  therefore,  have  no  mortgage  thereon. 
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2.  That  tlie  peremption  of  plaiiitififs'  mortgage,  and  prescription  of 
tbeir  judgment,  had  not  been  pleaded;  and, 

3.  That  their  mortgage,  being  a  legal  mortgage,  originally  of  minors 
against  their  tutor,  recognized  by  a  judgment,  and  its  amount  fixed 
therein,  and  seasonably  recorded,  no  reinscription  was  necessary  for 
the  preservation  of  the  mortgage. 

First  In  the  petition  of  the  plaintiffs  for  the  order  of  seizure  and 
sale,  under  which  the  property  was  sold,  it  was  alleged  that  Thompson 
bad  purchased  the  property  on  the  25th  of  June,  1878,  under  an  act 
duly  witnessed  and  authenticated.  Thompson  being  sued  as  third 
possessor,  such  an  allegation  was  certainly  a  distinct  and  positive 
recognition  of  his  title  to  the  property. 

Second,  The  vital  question  in  this  case  is  not  one  of  prescription,. 
but  of  peremption.  It  is  not  whether  the  judgment  of  plaintiffs  has 
prescribed,  but  whether  their  mortgage  ceased  t^  have  effect,  or  at  least 
bad  lost  its  precedence  over  those  of  the  third  opponents,  for  want  of 
reinscription  within  ten  years.  As  will  be  seen  from  our  statement 
of  the  pleadings,  it  was  substantially  charged  that  plaintiffs'  mortgage 
bad  perempted,  or  ceased  to  have  effect,  for  want  of  reinscription 
within  the  prescribed  time.    This  was  certainly  sufficient.  - 

Third.  The  most  serious  question  presented  is,  whether  the  plain- 
tlff^*  legal  mortgage  against  their  tutor  having  been  once  inscribed,  a 
reinscription  was  necessary  to  preserve  its  effect ;  or,  in  other  words, 
whether  it  was  subject  to  the  general  requirement  relating  to  the 
inscription  and  reinscription  of  mortgages. 

Art.  3369  of  the  Civil  Code  declares : 

**  The  registry  preserves  the  evidence  of  mortgages  and  privileges 
during  ten  years,  reckoning  from  the  day  of  its  date  ;  it-s  effect  ceases, 
even  against  the  contracting  parties,  if  the  inscriptions  have  not  been 
renewed  before  the  expiration  of  this  time,  in  the  manner  in  which  they 
were  first  made. 

*'  But  this  rule  does  not  obtain  with  regard  to  the  mortgages  to  which 
husbands  are  subjected  for  the  dowry  and  other  claims  of  wives,  and 
tutors  and  curators  towards  minors,  interdicted  and  absent  persons, 
whose  estates  they  administer.^' 

It  is  claimed  by  plaintiffs,  that  the  last  paragraph  of  this  Article 
dispenses  with  the  necessity  of  a  reinscription  of  their  mortgage }  that 
they  come  within  the  exception  therein  declared. 

To  our  minds,  it  seems  clear  that  the  dispensation  provided  in  that 
paragraph  was  out  of  consideration  for  the  incapacities  of  the  persons 
mentioned  therein — married  women  and  minors — and  was  only  opera- 
tive whilst  those  incapacities  continued.  There  was  a  good  rea3on  why 
those  *th  us  incapacitated  should  not  be  subjected  to  the  rigorous  rule 
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requiring  the  reineciiption  of  their  mortgages,  when  they  \vere  snbject 
to  the  authority  of  those  who  had  a  direct  interest  to  prevent  a  com- 
pliance with  such  requirement.  The  very  words  of  tlie  clause  "  towards 
minors,"  **  whose  estate  they  administer,"  place  its  meaning  beyond 
doubt.  It  is  equivalent  t^  saying  that  sucli  reinscription  is  not  neces- 
sary, whilst  the  estate  of  the  minor  is  under  the  administration  of  the 
tutor,  or  in  ether  words,  during  the  existence  of  the  tutorship. 

In  this  case,  the  tutorsliip  had  ceased  long  before  the  time  required 
for  the  reinscription  of  the  mortgage. 

We  have  been  referred  to  the  case  of  Morrison  vs.  Citizens'  Bank,  27 
An.  401,  as  announcing  a  different  doctrine. 

We  do  not  so  construe  that  decision.  The  question  there  decided 
was,  whether  a  judgment  fixing  the  liability  of  a  tutor  to  a  minor,  and 
recognizing  his  legal  mortgage,  obtained  and  recorded  in  186d,  was 
sufficient  to  preserve  the  minor's  mortgage,  in  view  of  the  constitutional 
requirement  and  the  laws  under  it,  relating  to  the  registry  of  such 
claims ;  and  it  was  held  that  it  w^as  sufficient.  This  decision  of  the 
Supreme  Court,  so  adjudicating,  was  rendered  within  less  than  ten 
years  from  the  recordation  of  tliis  judgment  and,  therefore,  could  not 
have  related  to  the  question  of  its  reinscription. 

The  plaintiffs'  mortgage,  under  which  the  property  in  this  case  was 
sold)  had  not  been  reinscnbed  prior  to  the  sale,  and  bad,  therefore, 
ceased  to  have  effect  under  the  express  provisions  of  the  Code  cited. 
The  existence  of  the  mortgages  of  the  third  opponents  against  Thomp- 
son are  not  disputed,  the  only  question  being  that  they  did  not  operate 
on  the  property.  We  think  they  did,  and  took  precedence  over  the 
claim  of  the  plaintiffs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  affirmed  with  costs. 


No.  1157. 

Celestine  Vavasseur,  Widow,  etc.  vs.  Sidney  Moutoh, 

Administrator. 

1.  The  foandfttion  of  the  right  to  bring  a  direct  action  against  the  adminiatrator  of  a  ancce*- 
sion  under  adminlstratioD,  is  the  rofuaal  of  the  administrator  to  acknowledge  the  debt  and 
to  place  it  on  his  tableau. 

S.  Property  a^ndicated  to  a  xnarried  heir  at  a  anccesalon  sale  and  paid  fbr  oat  of  ber  herit- 
able share,  becomea  her  separate  propert}%  and  does  not  fall  into  the  commanity  betireen 
her  and  her  husband.   Affirming  Troxler  vs.  Colley,  33  An.  425. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Martin. 
Fontelieu,  J. 
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DeBlanc  <&  Perry  and  B.  DeBlanc,  for  Plaintiff  and  Appellant. 
E,  Voorhies  and  M.  E,  Girardj  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiff,  Riirviviug  widow  of  J.  Sosthene  Moaton, 
brings  this  action  against  his  administrator,  averring  that  his  succes- 
sion is  indebted  to  her  in  the  sum  of  $12,821.92,  of  which  '*  $500  were 
donated  to  her,  and  paid  to  her  husband  in  1848,  and  $500  in  18.50,  by 
her  father,  and  the  balance  was  received  by  her  husband  before  the  end 
of  July,  1860,  from  the  successions  of  her  parents.^^ 

The  petition  contains  no  other  specifications  of  the  nature,  origin, 
date,  or  particulars  of  this  large  claim. 

Further  alleging  that  the  administrator  has  *'  but  partly  recognized 
her  claim,  and  refuses  to  class  it  as  it  should  be  classed  in  the  account 
by  him  filed  of  his  administration,*^  she  prays  for  judgment  recognizing 
her  claim,  with  legal  mortgage,  and  ordering  the  administrator  to  class 
and  pay  the  same  according  to  rank,  etc. 

The  essential  foundation  for  such  an  action  is  the  administrator's 
refusal  to  acknowledge  and  place  upon  his  account  the  claim  sued  on. 

The  only  amounts  shown  or  claimed  to  have  been  received  by  plain- 
tiff's husband  from  her  parents  or  their  successions  for  her  account,  are : 

1 .  The  two  donations  of  $500,  in  1848  and  1850 $1 ,000.00 

2.  The  cash  received  by  him  from  the  successions  of  her 

father  and  mother 3,817.26 

4.  The  amount  of  the  purchase  price  of  certain  slaves  bought 
at  the  succession  sale  of  her  parents,  and  paid  for  out  of 
her  heritiible  share,  say 3,600.00 

As  to  the  first  two  items,  the  record  shows  that  they  Are  not  disputed 
by  the  administrator,  but,  on  the  contrary,  are  duly  placed  upon  his 
account  as  debts  secured  by  legal  mortgage. 

The  last  item  is  disputed  by  the  administrator,  who  claims  that  the 
slaves  referred  to  were  adjudicated  to  her,  and  not  to  her  husband, 
and  that  they  thereby  became  her  paraphernal  property. 

The  onl3'  evidence  of  the  purchase  is  a  notarial  act  of  partition, 
between  the  heirs  of  Jean  Vavasseur  and  wife,  from  which  it  appears 
that  the  slaves  were  adjudicated  to  her,  and  paid  for  out  of  her  heritable 
share. 

This  act  of  partition  was  offered  in  evidence  by  plaintiff,  without 
reservation.  It  is  the  only  evidence  of  the  purchase  of  and  payment 
for  the  slaves  found  in  the  record. 

She  claims  that  she  is  not  bound  by  the  recital  contained  therein, 
that  the  slaves  were  atljudicated  to  her,  and  that  theproces  verbal  of 
the  adjudication  should  have  been  produced,  because  the  only  appear- 
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aDce  made  in  the  act,  in  her  behalf,  was  by  her  husband,  who  alone 
signed  the  same  for  her. 

That  she  might  have  cohtradictod  that  recital,  it  is  not  necessary  to 
dispute.  But  having  ottered  the  entire  instrument  without  reserve, 
and  not  having  contradicted  it,  we  think  it  very  clear  she  is  bound  by 
all  its  recitals,  and  cannot  dissever  them,  so  as  to  take  advantage  of 
those  in  her  favor,  and  repudiate  those  wliich  are  against  her. 

It  is  now  well  settled,  that  property  so  purchased  by  an  heir,  and 
paid  for  out  of  her  heritable  share,  becomes  separate  property,  and  does 

m 

not  fall  into  the  community  of  acquets  and  gains  as  property  acquired 
during  marriage.  Troxler  vs.  CoUey,  33  An.  425,  and  auUiorities 
there  cited. 

It  follows  that  this  claim  of  her's  is  not  sustained,  and  the  first 
mentioned  claims  being  fully  acknowledged,  and  properly  ranked  on 
the  administrator's  tableau,  there  is  nothing  to  support  the  present 
action. 

As  to  the  allowances  claimed  by  her,  on  account  of  discount  on 
Confederate  money  paid  to  her  by  the  administrator,  and  on  account 
of  funds  of  the  community  existing  between  her  and  her  husband,  and 
charged  to  have  been  appropriated  to  the  settlement  of  his  ante-nuptial 
debts,  the  mere  reading  of  the  petition  shows  that  they  are  utterly 
foreign  to  the  allegations  thereof,  and  cannot  be  considered  in  this 
action. 

Many  other  legal  objections  are  .urged  against  the  plaintiff-s 
action  of  a  serious  character,  but  it  is  disposed  of  by  the  foregoing 
considerations. 

Judgment  affirmed  at  appellant's  co^t, . 


No.  1154. 
The  State  of  Louisiana  ex  rkl.  Wm.  E.  Seymour,  Liq.,  vs.  The 

Judges  of  the  Third  Circuit  Court. 

In  a  contest  over  a  fund  in  the  bands  of  the  shieriff,  realised  nnder  execntion,  the  Circott 
Courts  have  no  Jurisdiction  if  the  demand  of  plaintiff  exceeded  one  tbonsand  dollars, 
althongh  the  amount  claimed  on  intervention  or  third  opposition  be  less  than  one  thousand 
dollars. 

In  such  cases,  the  Jurisdiction  of  the  appellate  tribunal  must  be  tested  by  the  amount  claimed 
by  plaintiff,  and  not  by  the  claim  of  third  opponent  or  intervener.  31  An.  4£3 ;  30  An. 
635;  8  La.  164.    Reaffirmed. 


A 


PPLICATION  fox  a  Mandamus. 


K.  JBaillioj  for  the  Relator. 
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E.  T,  Lewis,  Judge,  ad  hoc,  and  A.  B,  Irion,  Judge  of  Third  Circuit 
Court,  RespoudeDt-s,  in  pro.  per. 


The  opinion  of  the  Court  was  delivered  by 

PocHi^,  J.  Relator  neeks,  by  mandamas,  to  compel  the  defendants, 
Judges,  to  take  jurisdiction  of  an  appeal  brought  by  him  from  a  judg- 
ment of  the  District  Court  of  St.  Landry,  in  a  cause  predicated  on  the 
following  pleadings  and  facts : 

In  the  suit  of  Thomas  C.  Anderson  vs.  Mary  Ann  Petit,  wife  et  al., 
based  on  a  claim  of  $3,750,  defendant's  property,  sold  under  seizure, 
realized  $2,347,  out  of  which,  Alcus,  Scherck  &  Autey  claimed,  by 
third  opposition,  to  be  paid,  by  preference  over  the  seizing  creditort 
the  sum  of  $750  due  to  them  by  the  defendant,  their  common  debtor. 
Their  third  opposition  having  been  sustained.  Relator  herein,  who  had 
in  the  meantime  been  subrogated  to  the  rights  of  Anderson,  the 
original  plaintiff,  took  an  appeal  from  the  judgment  of  the  District 
Court,  returnable  to  the  Circuit  Court,  where,  after  hearing,  it  was 
dismissed  by  the  latter  Court,  on  the  ground  that  the  amount  in  dis- 
pute  exceeded  $1,000,  and  was  not  within  the  jurisdiction  of  that 
tribunal. 

The  Circuit  Court  Judges  held  very  coiTectly  that,  in  such  cases,  the 
jurisdiction  of  the  ax^pellate  court  is  to  be  tested  under  the  amount 
claimed'  by  the  original  plaintiff,  and  not  by  the  amount  claimed  by 
the  third  opponent  or  intervenor. 

-  This  is  no  longer  an  open  question  ;  it  was  settled  in  the  earlier  de- 
cisions of  this  Court,  Hart  vs.  Ludwick,  8  La.  164.  It  has  been  re- 
cently re-examined,  and  the  doctrine  was  reaffirmed  bj'  our  immediate 
predecessors.  30  An.  625,  Picard  &  Weil  vs.  Wade;  31  An.  452, 
Alber  vs.  O'Brien. 

In  the  case  of  Renshaw  vs.  Stafford,  recently  decided  by  us  in  New 
Orleans,  we  had  occasion  to  i*e-examine  the  subject  matter,  and  we 
therein  reaffiimed  the  doctrine  established  in  the  cases  above  referred* 
to,  and  we  may  now  consider  the  question  as  finally  settled. 

In  this  case,  both  the  amount  of  the  seizing  creditor's  claim,  and  the 
funds  realized  under  execution,  exceed  one  thousand  dollars,  exclusive 
of  interests,  and  the  Circuit  Court  was  clearlj'  without  jurisdiction. 

It  is,  therefore,  ordered,  that  the  writ  of  mandamus  herein  prayed 
for  be  refused,  at  Relator's  costs. 
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34  1048  

461W6 

irnna  No.  1159. 

49J*)7 

Zuberbier  &  Behan  vs.  Louisa  Prudhomme,  Wife,  et  als. 

1.  Where  wholesale  dealers  sell  to  a  married  woman,  separated  in  property  and  tnc««etiB([ 
basinese  as  a  public  merchant,  floods  appropriate  to  ber  trade,  npon  the  orden  of  hendf 
or  of  her  basband  acting  as  ber  agent  ander  express  written  procuiation,  they  are  not 
bound  to  follow  the  goods,  and  see  that  they  are  actually  nsed  in  the  bustnc^ss  of  the  vife. 

8.  In  a  suit  against  a  married  woman,  where  both  she  and  her  basband  are  ciied,  and  defaiiit 
is  taken  against  both,  althoagb  she  alone  afterwards  appeared  and  answered,  the  aatfaor 
ization  of  her  husband  will  be  presumed. 

3.  Where  a  defendant  dies  pendente  lite,  in  absence  of  administration,  salt  is  properly  rerirri 
and  continued  by  making  the  faeirs  parties,  and  if  tbe  heirs  are  minors  and  have  no  qimfi- 
fied  tutor,  they  may  be  made  parties  through  a  curator  ad  hoc  duly  appointed  (orespreseil 
them. 

4.  In  such  case,  citation  eo  nomine  to  the  curator  is  not  essential.  Service  of  the  petition  fv, 
and  order  of^  appointment  specifying  the  object  and  pnrpose  thereof  is  suffidest 
especiaUy  when  [the  suit  proceeds  without  objection,  contradictorily  with  atUmejt 
presumed  to  be  authorized  to  represent  him. 

APPEAL  from  the  Thirteeuth  District  Court,  Parish  of  St.  Landry. 
Hudapeth,  J. 

Lewis  i&Bro.,  for  Plaintiffs  and  Appellees. 

H,  L.  Garland,  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    The  record  satisfies  us  on  the  following  points : 

1.  That  the  defendant,  Louisa  Prudhomme,  was  personally  liable 
for  the  claim  of  plaintiffs,  as  her  separate  debt.  She  had  been  judi- 
cially separated  in  property,  and  was  granted,  in  the  judgment  of 
separation,  **  the  separate  control  and  administration  of  her  paraph- 
ernal property  and  also  of  all  the  property  she  may  hereafter  acquirei 
free  from  the  control  of  defendant,"  her  husband.  After  the  separation, 
she  conducted  business  as  a  public  merchant,  in  her  own  name,  with 
her  own  means,  and  for  her  own  account.    The  business  wa«  that  of  a 

* 

grocery  store.  The  goods  purchased  from  plaintiffs  were  all  good? 
appropriate  to  her  line  of  business,  and  were  bought  either  by  herself 
personally,  or  by  her  husband,  acting  as  her  agent,  under  an  ample 
notarial  power  of  attorney.  A  merchant  who  thus  deals  with  a  mamed 
woman  doing  business  as  a  public  merchant,  is  not  concerned  with  tbf 
disposition  which  she  or  her  agent  may  make  of  the  goods.  To  hold 
otherwise  would  place  it  in  her  power  to  commit  unlimited  fraodju 

2.  That  there  was  proper  ground  for  the  attachment  issued.  She 
had  already  disposed  of  some  of  her  real  estate  under  suspicious  cir- 
cumstances ;  and  that  she  had  the  fraudulent  design  of  making  way 
with  her  stock  of  goods  is  apparent  from  the  fact  that  she  did  actually 
and  successfully  make  way  with  them  before  the  attachment  issued 
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could  be  executed.  Although  this  disposition  took  place  only  after  the 
issuance  of  the  attachment,  this  cannot  prevent  the  inference  that  the 
fraudulent  design  existed  prior  thereto. 

3.  The  return  of  the  sheriff  shows  that  an  actual  seizure  was  made 
under  the  writ,  and  there  is  no  allegation  iu  the  pleadings,  or  sufficient 
evidence  to  impeach  that  return. 

4.  She  and  her  husband,  for  the  purpose  of  authorizing  her,  were 
both  duly  cited,  and  a  default  was  taken  against  both.  Afterwards, 
she  alone  appeared  and  filed  answer.  It  is  well  settled  that,  in  such 
stat-e  of  case,  the  husband's  authorization  is  presumed.  Gilmore  vs. 
Gilmore,  9  An.  197;  Hall  vs.  Carroll,  10  An.  412  j  Stone  vs.  Tew,  9 
R.  194  ;  Francois  vs.  Martin,  28  An.  403. 

5.  After  answer  filed,  and,  indeed,  after  the  case  had  been  partly 
tried,  Louisa  Prudhomme  died.  Plaintiffs,  thereupon,  suggesting  the 
death,  and  representing  that  her  minor  children  were  her  sole  heirs 
and  that  they  had  no  qualified  tutor,  provoked  the  ai^pointment  of  the 
father  of  the  minors  as  their  curator  ad  hoc,  who  was  dui}'  notified,  and 
contradictorily  with  whom  the  suit  proceeded  to  the  judgment.  This 
proceeding  was  in  precise  accord  with  the  provisions  of  the  Code  of 
Practice,  Art«.  120,  116,  113,  361.  It  was  not  necessary  ^'  to  recom- 
mence the  action,^'  (C.  P.  361)  and  citation  eo  nomine  to  the  curator 
was  not  essential.  It  was  sufficient  to  serve  him  with  the  petition  and 
order  appointing  him,  and  directing  that  the  suit  be  continued  against 
the  heirs  through  him  as  curator  ad  hoe.  The  counsel  who  had  repre- 
sented Mrs.  Prudhomme  prior  to  her  death,  continued  to  act  in  the 
proceedings  had  after  the  appointment  of  the  curator,  and,  as  they 
took  this  appeal  in  his  behalf,  it  must  fairly  be  presumed  that  they 
represented  him  in  those  proceedings. 

Articles  1036,  1037  and  1038  of  the  Civil  Code,  relative  to  the  benefit 
of  inventory  and  delays  for  deliberating  in  succession  proceedings, 
have,  in  our  opinion,  no  application  here. 

t  The  theory  of  counsel  for  defendant,  that  this  judgment  is  absolute 
against  the  minors  and  would  affect  their  whole  estate,  is  utterly  un^ 
founded.  It  is  a  judgment  against  them  simply  in  their  capacity  of 
heirs  of  their  mother,  and  necessarily  as  beneficiary  heirs,  and  could 
not  possibly  affect  anything  but  their  beneficiary  interest  in  her  estate. 

6.  We  agree  with  the  District  Judge,  that  the  exception  to  the 
plaintiffs'  petition  came  too  late,  and  was  properly  disallowed. 

Judgment  affirmed,  at  appellant's  cost. 

13S 
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Delcambre  vs.  Clere. 

No.  1158. 
Louis  Delcambre  vs.  Charles  Clere. 

A  charge  of  a  epeoifleii  amonnt  for  the  daily  privilege  of  keeping  a  private  bntcher's  stand  it 
a  lioenae  or  tax.  Tlie  power  of  municipal  corporations  to  tax  or  license  callings  or  occnpa- 
tions  must  be  expressly  conferred  by  law.  Such  corporations  may,  under  its  polioe  power, 
regulate  or  suppress  such  private  markets,  but  cannot  under  such  power  impose  a  tax  for 
revenue. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  Iberia. 
Fontelmij  J. 

B,  8,  Pei-ry,  for  Plaintiif  and  Appellee. 

J,  A.  Breaux,  for  Defendant  and  Appellant: 

It  is  a  well  settled  rule  of  construction,  of  grants  by  the  legislature  to  corporations,  that  only 
such  powers  or  rights  can  be  exercised  by  them,  or  under  them,  as  are  clearly  compre- 
hended within  the  words  of  the  Act.  Mayor  of  Plaquemine  vs.  Both,  29  An.  96;  Mayor 
of  St.  Martinsville  vs.  Str.  "  Mary  Lewis,"  32  An.  1293 ;  Mayor  of  New  Iberia  vs.  Miguea, 
32  An.  983 ;  Cooley,  Const.  Lim.  p.  191. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  appeals  from  a  judgment  against  liim  for 
$141.25.  This  judgment  was  recovered  by  the  jilaintiff,  as  the  lessee 
of  the  public  market  of  the  Town  of  New  Iberia  and  owner  of  the  pri- 
vileges and  franchises  pertaining  thereto;  among  which,  he  claimed, 
was  the  right  to  recover  from  the  defendant  twenty-five  cents  per  day, 
termed  a  tariff  or  fee  for  keeping  a  privat-e  butcher  stand  witliin  the 
corporate  limits  of  said  town.  The  amount  of  the  judgment  represents 
tlie  aggregate  of  such  daily  charges  for  the  term  of  tlie  lease. 

The  right  of  the  town  to  impose  such  charge  is  put  at  issue  by  the 
pleadings. 

There  is  no  motion  to  dismiss  the  appeal,  but  the  appellee's  counsel 
urges  that  it  our  duty  to  do  so,  for  want  of  jurisdiction  raiione  maferik. 
He  contends  that  the  contest  does  not  involve  the  question  of  the 
constitutionality  or  legality  of  any  tax  or  license,  or  other  charge  em- 
brneed  in  Article  81  of  the  State  Constitution,  that  can  impart  to  it  an 
appealable  character.  That  Article  confers  jurisdiction  in  all  cases  in 
which  the  constitutionality  or  legality  of  any  tax,  toll,  or  impost  what- 
ever, or  of  any  fine,  foifeiture  or  penalty,  imposed  by  a  municipal  cor- 
poration, shall  be  in  contestation. 

We  think  this  language  is  broad  enough  to  include  the  charge  in 
question  in  this  case. 

*^  The  name  *  tax'  means  a  burden,  charge  or  imposition  for  public 
uses."  Addison,  verbo  Tax.  Same,  verbo  Impost.  7  Wall.  433;  9 
R.  325. 

We  regard  the  charge  in  this  instance  as  a  tax  or  license  imposed 
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upon  the  calling  or  oecupatioD  of  the  defendaDt,  which  was  that  of 
a  butcher. 

Cod  ceding  that  tlie  tax  was  imposed  by  the  town  authorities,  and  the 
right  of  the  plaintiff  to  collect  the  same  under  his  alleged  lease,  the 
first  question  we  must  consider  is,  whether  the  town  possessed  the  au- 
thority to  impose  such  tax^.  It  could  derive  such  authority  solely  from 
a  grant  of  the  legislature  in  ite  chaiter  or  other  act.  Cooley,  Con. 
Lini.,  pp.  191,  387  :  29  An.  21 ;  HH  An.  92^i,  1293. 

Act.  107  of  1868,  p.  134,  amending  the  charter  of  said  town,  confers 
the  power  to  raise  money  (quoting)  "  by  taxing  merchants,  retailers, 
grog  shops,  billiard  tables,  hawkers,  peddlers,  shows,  circuses,  menag- 
eries, concerts,  etc." 

\Vc  had  occasion  to  construe  this  same  Act  in  one  of  the  cases  above 
referred  to,  Mayor  of  New  Ibena  vs.  Migues,  32  An.  923,  which  was  a 
suit  to  recover  a  tax  or  license  against  a  drayman  pursuing  his  falling 
in  said  town.  We  held  in  that  case,  that  the  language  of  the  charter 
quoted  alH>ve  did  not  include  draymen  among  the  classes  of  persons  or 
callings  authorized  by  the  terras  of  the  Act  to  be  taxed. 

And  it  is  evident  that  neither  does  it  name  butchers,  or  those  keeping 
butcher  stands.  And  for  like  reasons  assigned  in  that  case,  the  town 
cannot  claim  the  right  to  impose  the  tax  now  in  question,  from  the 
clause  in  the  Act  cited.  We  held  also,  that  the  w^ords  or  phrase,  et 
Vetera,  in  the  Section  cited,  only  referre<l  to  others  pursuing  like  or 
kindred  callings  to  those  named  therein.  This  '^  enlargement  ^'  fails  to 
embnice  in  this  instance,  as  it  did  in  that,  the  class  of  persons  or 
occupations  now  sought  to  be  taxed. 

There  being  no  express  delegation  of  power  to  the  corporation  or 
town,  to  impose  a  tax  or  license  on  butchers  keeping  private  stands  or 
markets,  no  authority  existed,  under  the  Section  referred  to,  to  collect 
the  tax  or  license  in  question,  or  to  authorize  its  collection  by  the 
lessee  of  the  public  market  or  any  one  else. 

It  is,  however,  contended  that  the  corporation  possessed  this  authority 
under  the  5th  Section  of  said  Act,  which  authorized  the  passing  of  such 
ordinances  and  by-laws  as  might  be  deemed  proper,  in  relation  to  the 
public  markets  in  said  town. 

Whilst  this  Section  conferred  authority,  incident  to  police  powers,  to 
regulate  private  markets,  or  the  selling  at  private  stands  of  meats,  etc., 
and  the  right  even  to  supi)re8s  the  same,  and  to  impose  fines  and  pen- 
alties to  enforce  its  ordinances  on  the  subject,  and  punish  their  viola- 
tion, it  conferred  no  power  to  levy  a  tax  or  license,  or  fee,  tariff,  or  rate, 
as  it  is  tei-med  in  this  case,  on  butchers  or  other  persons.  There  is  a 
recognized  distinction  between  the  taxing  power  and  the  police  power, 
conferred  on  corporations ;  licenses  or  taxes  may  be  imposed  on  certain 
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brauelies  as  a  regulation  under  the  exerciae  of  the  latter  power,  but  it 
roust  phiinly  appear  that  they  are  impoBed  strictly  and  exclusively  in 
aid  of  suoli  power,  and  not  for  the  pui*po8es  of  revenue.  The  rule  is, 
timt  mere  police  power  and  the  right  to  make  all  needful  reflations 
under  it,  gives  no  right  to  tax  for  revenue.  Dillon  on  Corp.  2  Vol.,  pp. 
709,  710,  Sec.  609  ;  33  N.  J.  Law,  280 ;  7  Ire.  406. 

The  power  of  municipal. corporations  to  tax,  must  be  plainly  and 
unmistakably  conferred.    lb.  Sec.  605,  606. 

A  careful  study  of  the  Act  incorporating  the  Town  of  New  Iberia, 
and  the  Act  amendatory  thereof,  fails  to  satisfy  us  that  the  town 
possessed  an}*^  power  to  impose  the  instant  tax,  or  charge,  or  to  transfer 
the  asserted  right  to  another,  as  is  pretended,  with  the  authority  to 
enforce  its  collection,  as  is  now  attempted. 

We  are  not  to  be  understood  as  holding  that  other  municipal  corpo- 
rations do  not  possess  the  right  to  require  such  a  license  or  tax,  where 
the  power  to  demand  one  is  delegated  and  is  exercised  as  the  law 
provides.  Nor  do  we  deny,  in  the  present  case,  the  power  to  collect 
dues  for  the  use  of  stalls  or  stftnds  in  the  public  markets,  from  occupants 
thereof,  which  the  corporation  certainly  possesses. 

We  leave  out  of  view,  in  our  consideration  of  the  subject,  the  amend- 
ments to  the  charter  proclaimed  in  1881,  by  the  Mayor,  to  have  been 
adopted.  They  could  have  no  bearing  in  matters  resulting  from 
proceedings  that  transpired  long  previous  to  such  adoption. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  there  be 
judgment  rejecting  plaintiff's  demand,  with  costs  in  both  Courts. 


No.  1163. 

Vincent  Boagni  et  al.  vs.  Lizzie  Gordon,  Wife,  et  al. 

Interest,  although  accrued  at  date  of  suit,  cannot  be  counted  in 
estimating  the  '^  matter  in  dispute,^'  as  to  its  appealable  character. 

APPEAL  from  the  Tliirteenth  District  Court,  Parish  of  St.  Landry. 
Hudspeth,  J. 


Leicis  &  Bro.,  for  Plaintiffs  and  Appellees. 
K.  BailUOt  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by  Fknner^  J. 
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|ll6   569 

Michel  Sallabah  and  Wife  vs.  John  B.  Marsh. 

T1ic«  plaintiffs  in  tliU  ca^e  are,  under  the  title  exhibited  by  tbeni,  unly  "  tenants  at  will,"  and 
AS  such  cannot  institute  the  possesttory  action. 

APPEAL  from  the  Ninetecuth  District  Court,  Parish  of  St.  Mary. 
Goode,  J. 


C.  Debaillon,  for  Plaintiffs  and  Appellees. 
J>.  Coffer t/f  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  injunctiou  suit  coupled  with  a  prayer 
for  damages. 

The  plaintiffs  substantially  allege  that  they  have  been  in  the  peace- 
able and  undisturbed  possession,  use  and  enjoyment  of  a  certain 
parcel  of  ground  for  more  than  five  years  previous  to  the  institution  of 
their  action  ;  that  they  have  the  right  so  to  continue,. for  the  term  of 
their  life,  by  virtue  of  a  certain  titlej  attached  as  part  of  the  petition, 
which  emanates  from  the  owner  of  the  land,  and  which  confers  on 
them  a  '*  life  estate ;  ^^  that  said  title  was  duly  and  seasonably  recorded ; 
that  they  have  been  recently  disturbed  in  such  possession,  use  and 
enjoyment,  by  the  defendant,  who  threatens  to  eject  them  by  force ; 
that  he  has  done  acts  which  have  inflicted  severe  injury  upon  them, 
and  that  they  fear  he  will  further  wrong  them,  unless  prevented. 
They  prayed  for  an  injunction,  which  was  allowed.  The^'^  further 
asked  to  be  quieted  in  their  possession,  and  claimed  $5,250  as  damages 
sustained. 

The  defendant  answers  by  a  general  denial,  charges*  the  nullity  of 
plaintiffs^  averred  title,  alleges  possession  of  the  property  in  himself, 
and  sets  up  title  of  absolute  or  perfect  ownership.  He  prays  that  the 
injunction  be  dissolved,  that  plaintiffs'  demand  be  rejected,  that  he  be 
quieted,  etc. 

From  a  judgment  in  favor  of  plaintiffs,  without  damages,  this  appeal 
is  taken  by  defendant. 

The  deed  mentioned  in  plaintiffs'  petition  reads  as  follows  : 

"  Bayou  Sal£,  Parish  of  St  Mary,  June  24th,  1875. 

''  I  do  hereby  grant  to  Michel  Salabah  and  his  wife,  Lucy  Salabah, 
the  privilege  of  living  to  the  end  of  their  days,  free  of  rent,  on  a  certain 
piece  of  ground,  known  as  the  Point  Field,  containing  about  seventeen 
arpents.  The  said  Michel  Salabah  is  to  enclose  the  same  at  his 
expense.  The  said  tract  of  land  is  to  return  to  me,  or  to  my  heirs,  at 
the  death  of  the  said  Michel  Salabah  and  his  wife. 

[Signed]  J.  0.  Cablin." 
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It  was  subsequently  recorded  in  the  proper  conveyance  book. 
The  questions  presented  are,  simply  : 

1.  Whether  this  is  a  possessory,  or  petitory  action. 

2.  Whether  the  plaintiffs  have  made  out  a  case. 
We  will  dispose  of  them  together. 

The  plaintiffs  aver  a  title  in  their  petition,  which,  they  claim,  haft 
conferred  upon  them  a  "  life  estate.  This  they  did  for  the  obvious  pur- 
pose of  showing  that  they  claimed  possession  in  their  own  right,  as 
owners,  and  not  through  another.  C.  P.  46,  47  ;  4  An.  525.  They  do 
not  ask  in  the  prayer  of  their  petition  to  be  recognized  as  owners,  but 
merely  to  be  quieted  in  their  possession. 

It  was  not  necessary  for  them  to  allege  by  what  title  tliey  were  in 
possession,  C.  P.  53  j  3  An.  342?  13L.  396j  2  L.  227;  4  An.  515;  19  L. 
484;  6  An.  66;  but  they  had  a  right  to  do  so,  without  thereby  im- 
pressing upon  their  action  the  character  of  a  X)etitory  one.  16  L.  44. 
In  an  action  recitperandw  possessionis,  the  fact  of  possession  alone  is 
at  issue.  However,  where  a  plaintiff  himself  puts  at  issue  his  right 
of  possession,  exhibiting  his  title  in  his  petition,  he  does  so  at  his  risk 
and  peril.  4  M.  625.  In  such  a  case,  if  the  title  invoked  be  not  on  its 
face  such  as  confers  a  right  to  the  possession,  the  defendant  has  the 
undoubted  right  of  assailing  it  and  having  it  so  declared,  although  he 
have  not  that  of  setting  up  title  in  himself,  a^  owner,  in  the  same  suit. 
C.  P.  55;  7N.  S.  488;  10  L.  140;  7  L.  415  ;  6  L.  50 ;  5  An.  690  ;  JO  An. 
508;  11  An.  512. 

The  title  is,  however,  admissible  in  a  mixed  action,  in  mitigation  of 
damages.     12  L.  415. 

If,  for  instance,  the  title  propounded  be  a  lease,  it  is  manifest,  that  as 
tenants  are  not  entitled  to  bring  the  possessory  action,  the  plaintiff 
could  not  recover.     C.  P.  48. 

This  is  what  occurs  in  this  case.  The  act  relied  upon  to  establish 
title  to  possession  is  neither  a  sale  nor  a  donation.  It  is  not  even  a 
lease.  It  is  simply  a  permission  or  privilege  to  occupy  gratuitously, 
which  constitutes  the  plaintiffs  "  tenants  at  wilV^  The  clause  touching 
the  fencing  in  of  the  laud  was  not  inserted  as  a  consideration,  but  as  a 
release  from  obligation,  in  favor  of  the  grantor.  Jt  is  not  a  sale  or  a 
lease,  as  no  price  is  fixed.  R.  C.  C.  2439,  2670.  It  is  not  a  donation, 
because,  as  its  object  would  be  a  real  right,  an  imperfect  ownership  of 
immovable  property,  II.  C.  C.  490,  492,  494,  496,  it  should  be  in  the 
authentic  form.  R.  C.  C.  470,  471,  1530,  628;  23  An.  243 :  27  An.  SiU  ; 
32  An.  8.'59;  7  An.  103. 

It  has  been  held,  that  where  such  permission  has  been  given,  whether 
orally  or  in  writing,  under  private  signature,  is  immaterial ;  it  does 
not  constitute  a  title  to  an  usufruct  or  to  the  right  of  use  and  enjoyment. 
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but  niei*ely  makes  the  grantees  tenants  at  will,  occupying  for  account 
of  the  owner.    ;t2  An.  840. 

The  law  is  clear,  that  those  who  possess  in  the  name  of  another,  who 
hold  by  a  precarious  title,  such  as  tenants,  are  not  entitled  to  the 
possessory  action  when  disturbed  in  the  enjoyment  of  the  real  estate 
which  they  possess  in  that  quality,  or  even  when  they  are  expelled. 
C.  P.  48. 

Our  conclusion  is,  therefore,  that  although  the  character  of  the 
action,  as  determined  by  the  prayer  of  the  petition,  be  possessory  in 
appearance,  yet  the  plaintiffs,  by  their  own  averments,  have  shown 
tliat  they  are  not  entitled  to  the  relief  which  they  seek.  An  exception 
of  no  cause  of  action  would  have  justified  the  dismissal  of  the  suit. 

The  right  of  the  defendant  to  assert  ownership  and  to  recover  solely 
on  that  ground,  could  not  be  averred  in  the  present  action.  His  right 
to  do  so,  in  a  difterent  suit,  is  recognized  and  reserved.  C.  P.  55  ;  7 
L.  4l5j  10  L.  140. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  reversed.  It  is  now  ordered,  adjudged  and  decreed,  that  the 
injunction  issued  be  dissolved,  and  that  there  be  judgment  rejecting 
plain tiflV  demand,  with  costs  in  both  Courts. 


Concurring  Opinion. 

Fenneu,  J.  lender  the  Code  of  Practice,  the  only  persons  entitled 
to  bring  the  possessory  action,  are  those  who  possess  real  estate  as 
owners,  or  are  entitled  to  the  usufruct  or  use,  or  other  real  right 
thereupon. 

Those  who  possess  in  the  name  of  another,  such  as  tenants,  are  not 
entitled  to  the  ]iossessory  action.     C.  P.  47,  48. 

The  isHues  in  a  possessory  action  nmy  be  two-fold;  1st,  the  fact  of 
possession  ;  2d,  the  nature  of  tlie  possession. 

In  this  case,  plaintitfs,  in  their  original  petition,  averred  that  they 
held  possession  under  a  "  liTe-lease,"  and  they  filed  with  their  petition 
the  document  described  in  the  opinion  just  read,  which  is  itself  headed 
by  the  caption  **  lease." 

Subset|uently,  after  answer  filed  by  defendant,  they  filed  an  amended 
petition,  in  which  they  averred  that  the  terra  **  life -lease,"  used  by 
them  in  their  original  petition,  was  erroneous,  and  should  have  been 
"  life  estate." 

It  is  perfectly  apparent,  on  the  face  of  plaintififs'  pleadings,  that 
their  jmssession  is  exclusively  under  and  by  virtue  of  the  document 
filed  by  them  with  their  petition,  and  afterwards  introduced  in  evidence 
by  them. 
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The  inquiry  is,  therefore,  perfectly  legitimate  and  necessary,  whether 
such  possession  is  that  of  an  owner  or  of  one  entitled  to  an  usafruct  or 
use,  or  real  right,  or  whether  it  is  a  possession  in  the  name  of  another, 
such  as  that  of  a  tenant.  In  the  latter  case,  manifestly,  it  is  not 
sufficient  to  maintain  the  action. 

The  instrument,  under  which  the  XK>s8ession  is  held,  is  a  mere  permis- 
sion to  occupy  the  premises  during  life,  constituting  simply  a  tenancy 
at  will. 

We  have,  heretofore,  held  that  such  a  gratuitous  verbal  permission 
had  such  effect  onl3\    33  An.  897. 

The  case  is  not  different  where  the  permission  is  gratuitously  given 
by  writing  "  sous  seing  prive."    C.  C.  1536,  2015. 

The  terms  of  the  instrument  and  the  evidence  satisfy  us  that  the 
permission  was  entirely  gratuitous,  and  that  the  phrase  therein — '*  the 
said  Salabah  is  to  enclose  the  same  at  his  own  expense  ^' — was  not 
intended  to  impose  an  obligation  on  Salabah,  but  was  simply  designed 
to  relieve  the  donor  from  any  duty  to  enclose,  and  from  any  liability 
for  injury  resulting  to  the  tenant  from  non-inclosure,  suggested,  no 
doubt,  by  the  fact  that  the  "  Point  Field  "  lay  in  the  middle  of  the 
grantor's  property. 

The  possession  of  a  tenant  at  will  is  not  such  as  to  support  a 
possessory  action. 

For  these  reasons  I  concur. 


No.  1160. 
Succession  of  V^ronique  Carri^^re. 

No  appeal  lies  from  an  order  of  coart  oommandiDg  the  administrator  of  a  sacoewdon  to  present 
his  acoonnt. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry, 
Hudtpeth,  J. 


K,  Baillio,  for  the  Appellee. 

jB.  a.  Martel  and  jET.  L,  Garland,  for  the  Appellant. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  From  an  order  made  in  open  court  on  an  appli' 
cation  for  an  account  by  one  claiming  to  be  an  heir,  directing  the 
administrator  to  render  an  account,  the  succession  representative  lia3 
taken  a  suspensive  appeal^  of  which  the  appellee  asks  the  dismissal. 
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It  is  weU  settled  that  an  appeal  does  not  lie  from  such  a  de- 
cree, which  cannot  cause  an  irreparable  injury.  If  an  error  was 
committed  by  the  Judge,  it  can  be  reviewed  and  corrected  when  the 
whole  matter  will  be  brought  up  for  final  decision.  Au  appeal  does 
not  lie  even  from  an  order  imprisoning  an  administrator  for  refusing 
to  obey  a  peremptory  mandate  to  file  an  account  within  a  stated  delay* 
10  L.  499;  12  An.  248;  4  M.  422  ;  28  An.  392;  31  An.  116. 

Tlie  motion  to  dismiss  must  prevail. 

It  is,  therefore,  ordered,  that  the  appeal  herein  be  dismissed,  with, 
costs. 


No.  1149. 
Amelia  E.  Gallic; a r  vs.  Jacob  U,  Payne  kt  al. 

A  person  cannot  cLiim  the  benefit  of  the  home«te«d  laws,  on  the  ground  that  nhe  ha«  bronght 
up  and  is  siippuiting  in  her  house  orphan  children,  who  consUtnte  her  famfly  and  are 
dependent  upon  her  for  such  support. 

Homestead  laws  are  to  be  strictly  oonstnied. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St  Landry. 
HutUpethf  J.. 


3/.  J),  Karanagh  and  J.  X  Ogden.  for  Plaintiff  and  Appellee. 
H.  L.  Garlandj  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bkrxudez,  C.  J.  This  is  an  injunction  suit  to  prevent  the  defendant 
f^om  executing  a  judgment  rendered  on  a  conventional  mortgage  con- 
sented in  1870  and  1871.  It  rests  on  the  ground,  that  the  land  seized 
constitutes  a  homestead  qnder  the  Act  of  18(i5,  £.  S.;     R.  S.  161)1. 

From  a  judgment  in  favor  of  plaintiff,  this  appeal  is  taken. 

It  is  unnecessary  to  pans  upon  all  the  defenses  raised  by  the  appel- 
lant. It  suffices  to  inquire  and  determine  whether  tlie  appellee  htis 
proved  herself  to  be,  in  every  respect,  in  the  situation  which  the  law 
contemplates,  regarding  the  beneficiaries  to  the  class  of  which  she 
claims  to  belong,  viz:  whether  she  had  ^'persons  dependent  on  her  for 
BupportJ" 

At  the  institution  of  this  suit,  the  plaintiff  had  two  daughters,  one 
:who  had  married  several  years  previous,  and  another  who  married 
during  the  pendency  of  this  controversy.  By  the  change  in  her  condi- 
tion since  the  suit,  the  latter,  like  the  former,  has  ceased  to  be  dependent 
on  the  plaintiff  for  support.    Gessante  raHome^  cessat  lex* 
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But  it  is  claimed  that  the  evidence  shows  the  plaintiff  bad,  bfsides, 
at  that  time,  and  still  has  two  minor  children,  respectively  aged  dgb- 
teen  and  nine  years,  dependent  npon  her,  whom  she  has  raised  from 
their  infancy,  the  last  of  whom  being  still  young  and  delicate. 

It  is  not  shown  that  those  children  have  any  sort  of  natural  or  legal 
claim  for  support  against  the  plaintiff,  as  part  of  her  family,  within  the 
intent  and  meaning  of  the  law.    3^)  An.  320. 

In  its  limited  sense,  the  word  family  signifies  the  father,  motberand 
children ;  in  its  ordinary  acceptation,  it  means  all  the  relatives  who 
descend  from  a  common  root ;  in  its  most  extensive  scope,  it  compre- 
hends all  the  individuals  who  live  under  the  authority  of  another, 
including  even  servants.    R.  C.  C.  3556,  ^  12. 

In  the  application  of  a  Statute  in  derogation  of  common  rights  ve 
cannot  arrogate  the  authority  to  give  of  the  word  family,  found  in  the 
law  relied  upon,  such  an  enlarged  definition  as  would  make  it  ro  far 
reaching,  as  to  put  in  the  power  of  any  dishonest  or  unscrupuloas 
debtor  to  avail  himself,  at  his  whim  and  caprice,  of  the  protective 
provisions  of  a  law  of  grace  and  benevolence.  That  law  was  intended 
solely  for  the  relief  of  a  few  meritorious  persons  in  necessitous  circnm- 
stances,  bound  by  nature,  conscience  or  the  law,  to  support  persons 
incapable  of  earning  a  living,  and  necessarily,  wholly  dependent  npon 
them  for  maintenance. 

We  think  we  are  forbidden  from  straining  the  law,  and  that  it  is  onr 
duty  to  restrict  its  humane  provisions  to  those  persons  only  as  are 
within  its  contemplation,  and  as  are  bound  by  some  naturalor  legal 
obligation  to  support  others,  unable  to  provide  for  themselves,  an:l 
who  have,  by  their  blood  or  the  law,  a  claim  against  them  for  snbais^ 
tence,  which  conscience  or  a  court  of  justice  would  recognize  and 
enforce. 

Were  we  to  give  to  the  word  family  even  its  ordinary  acceptation, 
that  interpretation  would  not  relieve  the  plaintiff.  The  children  are 
not  shown  to  be  related  to,  or  connected  with,  the  plaintiff  in  any  way. 
It  appears,  on  the  contrary,  that  they  are  strangers  to  the  plaintiff  and 
are  the  orphans  of  persons  who  died  in  her  service,  or  that  of  some 
member  of  her  family.   ■ 

Parties  invoking  the  protection  of  the  homestead  laws,  which  are  in 
derogation  of  common  right  and  must  be  strictly  construed,  are  reqnired 
to  prove  that  they  come  within  both  their  spirit  and  letter.  21  An.  696 ; 
28  An.  667,  594  j  26  An.  610 ;  29  An.  64  ;  32  An.  805. 

In  such  cases,  it  is  essential  that  they  should,  among  other  facts, 
establish  that  the  persons  dependent  on  them  are  such  a3  cannot  and 
do  not  earn  a  living,  and  have  a  natural  or  legal  claim  for  actual  and 
necessary  support.    Husband,  wife,  ascendant,  descendant,  adopted 
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child,  donee,  and  possibly,  destitute  and  afflicted  relatives,  appear  to 
us,  as  at  present  advised,  to  be  the  only  persons  who  could  come 
within  the  compass  of  the  law.  £.  S.  1691 ;  Act  52  1865,  £.  R. ;  11.  C. 
C.  119,  229,  2J4,  1559,  3556,  $12 ;   33  An.  320. 

It  is  no  doubt  a  laudable  act  of  charity  on  the  part  of  plaintifif  to 
minister  unto  the  wants  and  necessities  of  the  children  for  whom  she 
has  assumed  t«o  provide ;  but,  however  praiseworthy  her  conduct  may 
be,  the  law,  in  it<s  justice  and  Wisdom,  will  not  permit  her  to  impose 
upon  her  honest  creditors  the  burden  of  her  bounty.  She  must  be  just 
before  she  can  be  generous. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  reversed,  and  it  is  now  ordered,  a^udged  and  decreed,  that 
the  injunction  issued  be  dissolved,  and  that  plaintiff's  demand  be 
rejected,  with  costs  in  both  Courts. 

Mr.  Justice  Feuner  recuses  himself,  on  account  of  affinity. 

Mr.  Justice  Todd  dissents. 


Note. — Mr.  Justice  Fenner  having  recused  himself,  and  Mr.  Justice 
Levy  being  absent,  (on  leave)  and  the  remaining  three  members  of  the 
Court  not  concurring — Mr.  Justice  Todd  dissenting — the  Hon.  John 
^^^f^gf  Judge  of  the  District  Court  for  the  Twenty -fifth  Judicial 
District,  was  called  upon  by  the  Judges  not  recused,  to  sit  in  the  place 
of  the  Judge  recused,  and  to  aid  in  the  detenuination  of  the  case,  under 
the  provisions  of  Article  85  of  the  Constitutioa;  and  he  has  done  so, 
concurring  with  the  Chief  Justice  and  Mr.  Justice  Poche  in  the  foregoing 
opinion  and  decree. 


Dissenting  Opinion. 

Todd,  J.  The  exemption  in  this  case  is  claimed  under  the  Act  of 
1865.  That  Act  exempts,  quoting  its  language,  ^'  one  hundred  and 
sixty  acres  of  ground,  and  the  buildings  and  improvements  thereon, 
occupied  as  a  residence,  and  bona  fide  owned  by  the  debtor,  having  a 
family,  mother  or  father,  or  person  or  persons  dependent  on  him  for 
support.'' 

The  claimant  in  this  case  is  a  widow,  the  head  of  a  family,  consisting 
at  the  time  of  the  institution  of  her  suit,  of  three  minor  children,  one 
of  them  her  own  daughter,  and  two  orphan  girls  whom  she  had  raised 
from  infancy,  and  who,  from  that  period  of  their  existence,  had  been 
members  of  her  household,  and  the  youngest  of  whom  was  only  nine 
years  of  age.  Whether  we  view  the  plaintiff  as  the  head  of  this  depend- 
ent family,  or  view  her  as  one  having  a,  person  ot  persons  dependent  on 
her  for  support,  I  am  convinced  that  she  comes  strictly  within  the 
scope  and  benevolent  design  of  the  law  she  invokes,  and  not  only 
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within  the  spirit  of  that  law,  but  within  the  strictest  letter  of  it  To 
my  mind,  it  needs  only  a  recurrence  to  the  policy  of  the  law  and  the 
wise  and  humane  purposes  of  its  enactment,  to  induce  the  codcIquoh 
that  this  case  comes  peculiarly  within  its  principle  and  intent. 

The  policy  of  this  law,  I  take  it  to  be,  was  to  afford  the  shelter  of  a 
home  to  every  family  strnggliug  with  the  adversities  of  life,  a  penna- 
hent  home,  because  secured  against  the  vicissitudes  of  fortune  and  the 
results  of  improvidence.  And  this  idea  of  permanency  and  seeuritj 
was  wisely  designed  to  foster  a  desire  to  establish  homes,  and  to 
elevate  the  family  by  encouraging  the  love  of  home,  enhanced  by  the 
safeguards  and  protection  that  the  law  throws  around  it,  and  so  well 
calculated  to  promote  the  aifectiohs  and  virtues  that  are  natunUlT 
associated  with  home  and  family.  The  object  of  the  law  was  thai 
broad  and  far-reaching,  designed  to  affect  the  very  structure  of  society 
and  advance  its  highest  and  best  interests.  Considering  this  object,  I 
think  the  law  is  entitled  to  a  construction  as  lil>eral  as  its  aims  and 
purposes  are  broad  and  humane.  It  is  a  law,  however,  that  may  be  so 
narrowly  construed  as  to  be  rendered  wholly  inoperative  to  accom- 
plish what  I  conceive  to  be  it-s  legitimate  ends.  It  may  be  made  the 
veriest  mockery. 

'  The  family  blessed  with  a  strong  and  vigorous  protection  in  the 
father,  and  which  is  meritorious  from  the  industry  and  working  capacity 
of  its  members,  may  be  told,  you  have  no  need  to  claim  the  protectiog 
of  the  law,  you  are  self-supporting. 

And  the  weak  and  the  helpless,  with  no  protection  but  the  mother, 
may  be  told  tliat  they  might  work,  or  are  capable  of  supporting  them- 
selves, and  that  members  of  the  family,  though  orphans,  and  maybe  of 
tender  yeJir;*,  hava  no  claim  to  memb?r4hip  therein,  bat  in  the  charity 
and  humanity  of  the  widowed  head  of  that  fSamily,  and  that  tlie  exercise 
of  such  humanity  and  charity,  in  the  support  of  orphan  children,  vai 
not  only  an  impediment,  but  an  absolute  barrier  to  the  benefits  of  the 
law. 

From  a  careful  study  of  the  subject,  and  from  any  standpoint  that  I 
view  the  case,  I  think  the  plaintiff  is  entitled  to  the  exemption  claimed, 
and  that  the  judgment  of  the  lower  court  allowing  it  abonld  be 
affirmed.    I,  therefore,  dissent. 


On  Application  for  Rehearing. 

Bermudez,  0.  J.  In  this  case,  a  rehearing  having  been  applied  for, 
and  the  petition  therefor  having  been  duly  considered,  and  their 
Honors,  the  Chief  Justice,  and  Mr  .Justice  Poch6and  the  Hon.  John  Clegg, 
who  previously  concurred  in  the  opinion  and  decree  heretofore  ren- 
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dered,  seeing  do  reason  to  disturb  the  same,  it  is  ordered,  that  said 
petition  be  refused,  with  costs. 

Mr.  Justice  Todd  dissent-s,  thinking  that  a  rehearing  should  be 
granted. 


The  Honorable  John  Clegg,  Judge  of  the  District  Court  for  the  25th 
Judicial  District,  sat  for  the  trial  and  determination  of  the  application 
for  a  rehearing,  and  was  present  in  Court  when  the  opinion  and  decree 
refusing  the  same  was  announced,  acting  in  the  place  of  Mr.  Justice 
Fennerj  recused. 

'  It  is  ordered  that  the  sum  of  ten  dollars  be  taxed  among  the  costs 
herein,  to  l»e  paid  the  Hon.  John  Clegg,  for  disbursements  incurred 
by  him  as  travelling  expenses,  to  aid  in  the  determination  of  the 
case  on  its  merits,  and  on  the  application  for  a  rehearing. 


No.  1147. 
The  State  of  Louisiana  vs.  Platte. 

In  a  criDiinal  pro«ecatioo,  the  ftcooeed  has  a  ri^ht  to  object  to  the  admission  of  an  implied 
confession  resulting  from  an  offer  to  compromifle,  on  the  fcronnd  that  it  was  notvolontary, 
and  where  a  witness  has  testltied  that  the  confession  was  not  induced  by  promises  or 
threats,  the  accused  should  be  allowed  to  offer  rebutting  proof  going  to  show  that  he  wm 
forced  to  make  the  offer  in  question,  and  the  refusal  of  such  offer,  and  the  admission  of  the 
confession,  in  spite  of  it.  is  sufficient  to  vitiate  Uie  rerdiot  and  cause  the  remanding  of 
the  case. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Lafayette. 
Clegg,  J. 


J.  A,  Chargois,  District  Attorney,  for  the  State,  Appellee. 
C,  DebaiUoHf  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  is  appellant  from  a  sentence  of  ten  months' 
imprisonment,  at  hard  labor  in  the  State  penitentiary,  for  the  crime  of 
larceny. 

The  first  matter  presented  to  our  consideration  is  the  ruling  of  the 
Judge  a  quo,  refusing  to  hear  evidence  offered  by  the  accused  on  the 
trial  of  the  cause,  relating  to  the  character  of  the  alleged  confession  of 
the  accused,  implied  in  an  offer  to  compromise  the  offense* 

The  following  are  the  facts  on  this  point,  disclosed  by  the  bill  of 
exceptions  reserved  to  this  ruling : 
■  The  person  whose  property  was  charged  to  have  been  stolen,  w^ 
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sworn  as  a  witness^  and  asked  touching  the  alleged  confession  or  offer 
to  compromise.  It  was  suggested  by  the  defendant's  counsel,  that  the 
foundation  had  not  been  laid  for  the  admission  of  such  confession,  or 
offer  by  showing  that  it  was  free  and  voluntary.  The  witness  was  there- 
upon questioned  upon  the-  subje^^t,  and  stated  that  she  had  made  no 
thi^eats  or  promises  to  induce  the  confession  or  offer  on  the  part  of  the 
accused,  whereupon  the  counsel  for  the  accused  offered  to  prove  by 
persons  who  made  the  arrest,  among  whom  were  the  son-in-law  and 
the  grandsoB  of  the  witness,  the  alleged  owner  of  the  property,  as 
stated,  '^  that  (quoting  from  the  bill)  threats,  menaces,  and  promisee 
were  made  to  the  defendant,  and  undue  influences  brought  to  bear 
hpon  him,  to  induce  him  to  offer  a  compromise,  and  that  it  was  this 
mental  strain  and  pressure  upon  him  that  led  to  the  attempted 
compromise." 

The  court  ruled,  ^^  that  the  defendant  had  no  right,  in  law,  to  show 
said  facts,"  and  refused  to  hear  any  testimony  going  to  show  that  this 
offer  or  confession  was  forced  from  him,  and  not  free  and  voluntary. 

The  Judge,  in  so  ruling,  was  undoubtedly  in  error. 

It  is  elementary  that  the  confession  of  an  accused  is  not  admissible 

against  him,  unless  it  is  a  free  and  voluntary  confession,  and  its  char- 

• 

acter  as  such  must  l>e  first  shown,  as  a  prerequisite  to  it«  admission. 
When  the  State  offers  to  make  such  proof,  the  issue  as  to  the  character 
of  the  confession  is  properly  raised,  and  both  sides  have  the  right  to  be 
heard  on  tins  issue.  The  inquiry,  on  a  point  of  such  vital  importance 
to  an  accused,  should  be  free  and  full,  and  is  not  to  be  closed  at  the 
very  instant  that  the  State  manages  to  eke  out  from  the  prosecuting 
witness,  that  she,  the  witness,  had  made  no  threats  or  promises,  and 
all  opportunity  denied  to  the  other  party  to  be  heard. 

And  the  Judge  had  no  right  to  conclude,  as  he  says  in  the  bill  he  did 
do,  that  the  testimony  offered  by  the  accused  could  not  be  sufficient  to 
overthrow  the  effect  of  the  facts  shown  by  Mrs.  Granger,  the  witness 
in  question. 

It  might  be  very  true  that  this  witness  did  not,  by  violence  or 
threats,  Mghten  the  accused  into  a  confession,  nor  does  it  appear  that 
there  was  any  such  pretense,  but  it  was  unreasonable  to  hold  that 
others  might  not  have  done  so,  and  that  the  influence  of  such  violence 
or  threats  was  not  swaying  the  mind  of  the  accused  when  the  alleged 
offer  or  confession  was  made. 

Of  course,  the  prisoner's  confession,  thus  illegally  admitted,  must  have 
procured  his  conviction,  or  wa<s  calculated  to  do  so,  and  from  a  ruling 
so  pialpably  to  his  injury,  the  accused  is  entitled  to  relief.  This  conclu- 
sion dispenses  us  from  con  sideling  the  several  other  questions  raised 
by  the  appeal;  except  that  relating  to  the  legality  of  the  arraignment. 
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In  our  opinioD,  for  reasons  unnecessary  to  state,  we  think  the  accused 
^M  properly  arrnigned,  also,  that  the  minutes  were  properly  corrected 
to  show  that  the  information  was  filed,  and  th^  date  of  its  filing. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  sentence  and 
judgment  appealed  from  be  annulled,  avoided  and  reversed,  and  that 
the  case  be  remanded  to  the  lower  court,  to  be  proceeded  with  according 
to  law. 


No.  1156. 
SuccEssibN  OF  Susan  E.  Andbus.    Opposition  of  Vincent 

BOAGNI   ET  AL. 

The  UffH  reprenentatires  of  a  dooeaaed  married  woman  have  the  right  to  urge  the  noUity  of 
Jodgmenta  rendered  againat  her  for  the  enforoemeot  of  oontracta  entered  into  by  h«B 
daring  coTertnre. 

▲  married  woman  will  not  be  eetopped  or  preolnded,  under  Art.  619  G.  P.,  from  demanding 

the  nnUlty  of  a  Judgment,  beoanae  she  did  not  oppoee  the  execution  of  the  aame,  if  anch 
execution  iaaued  during  the  marriage,  while  ahe  waa  not  yet  m»  generii, 
A  purchase  made  ezclnaively  on  credit  by  a  married  woman,  who  la  not  ahown  to  have  been 
aep&rato  in  property  from  her  husband,  or  to  have  separate  property  yielding  parapbemnl 
revenue,  of  which  she  has  retained  the  administration,  will  be  held  as  a  purchase  by  Uie 
commnnlty,  for  which  the  wife  was  prohibited  from  binding  herself  or  her  property. 

▲  Judgment  rendered  against  her  on  promissory  notes  ezoated  by  her  for  anch  pnrohase  price, 

cannot  be  enforced,  if  resisted. 

APPEAL  from  the  Thirteenth  District  Conrt,  Parish  of  St  Landry, 
Hudspeth,  J. 


Lewis  dt  Bra.,  for  Opponents  and  Appellees. 
K,  Ballio,  for  Defendant  and  Appellant. 


Motion  to  Dismiss. 

Tlie  opinion  of  the  Court  was  delivered  by 

Pocii£,  J.  Opponents  and  appellees  have  moved  for  the  dismissal 
of  this  appeal,  on  the  ground  that  the  amount  in  dispute  does  not 
exceed  one  thousand  dollars,  exclusive  of  interests. 

The  contest  arose  over  a  tableau  of  classification  of  debts  presented 
by  the  administrator,  and  which  was  opposed  by  appellees,  who  com- 
plained that,  as  judgment  creditors  of  the  deceased  for  (786.66^  they 
had  been  omitted  from  said  tableau,  and  in  which  opposition  they 
sought  to  be  paid  by  preference  over  other  creditors  recognized  on  the 
account,  and  whose  claims  aggregated  the  sum  of  t59L59. 

The  amount  of  funds  in  the  hands  of  the  administrator  is  (2,270,  and 
the  judgment  appealed  from  sustained  the  opposition  pf  appellees. 
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ordered  the  payment  of  their  claim  by  preference  out  of  the  proceeds 
of  the  sale  of  the  immorable  property,  and  homologated  the  tableau  as 
thas  amended.  , 

From  thia  statement  it  appears  that  the  amount  of  the  fand  to  be 
distributed,  even  after  satiafaction  of  opponeata'  claim ,  would  yet  be 
$1,483.34,  and  that,  therefore,  the  fund  to  be  distributed  exceeds  one 
thousand  dollars }  which  is,  in  such  casea,  the  test  of  the  jurisdiction 
of  the  appellate  court,  under  the  provisions  of  Article  81  of  the 
Constitution. 

The  unappealed  portion  of  the  judgment  orders  the  payment  of 
$591.59,  after  the  deduction  of  which  from  the  total  amount  of  assets, 
the  administrator  would  have  in  his  hands,  subject  to  the  control  and 
order  of  the  Court,  the  sum  of  $1,678.41. 

.  It  is  thus  manifest,  that  in  either  hypothesis,  the  controversy  pre* 
#ents  an  issue  turning  upon  a  fund  to  be  distributed  in  an  amount 
sufficient  to  give  jurisdiction  to  this  Court. 

The  motion  to  dismiss  is,  therefore,  denied. 


On  the  Merits. 

The  controversy  arises  from  the  following  fact-s  : 

In  July,  1872,  the  deceased,  authorized  by  her  husband,  purchased 
fk'om  opiM>nent«  a  certain  tract  of  land  situated  in  tliis  parish,  for  three 
thousand  dollars,  for  the  purchase  price  of  winch  she  executed  her  six 
promissory  notes  of  $500  each,  two  of  which  were  made  payable  in 
each  of  the  years  1874,  1875  and  1876. 

In  1875,  opponents  took  judgment  against  her  on  four  of  the  notes, 
then  matured,  and  issued  execution  thereon',  under  which  the  property 
was  sold,  and  did  not  realize  euough  to  satisfy  the  mortgage  debt ;  and 
in  1877,  the  same  parties  obtained  a  personal  judgment  against  the 
deceased,  for  the  unpaid  balance  of  their  claim,  which  amounted  to 
$786.06,  and  it  is  for  that  amount  that  they  seek  to  be  recognized  as 
judicial  mortgage  creditors  of  the  succession. 

Among  other  grounds  of  resistance,  the  administrator  urges  tlie 
absolute  nullity  of  this  judgment,  on  the  ground  that  the  notes  on 
which  it  rests,  represented  a  debt  of  the  husband  or  of  the  commnnity, 
and  not  of  the  wife^  and  that  the  latter  was  prohibited  by  law  from 
binding  herself  or  her  property  for  the  payment  of  the  debts  of  her 
husband  or  of  the  community. 

This  defense  suggests  an  inquiry  into  the  nature  of  the  purchase 
made  by  the  deceased  in  1872. 

This  inquiry  is  resisted  by  opponents,  who  contend  that  the  nnlliiy 
of  the  judgment  could  be  demanded  only  in  a  direct  action  of  nullity, 
or  by  appeal. 
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It  is  now  well  settled,  that  the  nullity  of  a  jiidgnieut  predicated  upon 
a  contract  of  a  married  woman,  without  personal  service,  by  default, 
and  without  service  of  the  judgment  on  the  defendant,  can  be  urged 
by  her  whenever  an  execution  is  taken  against  her.  Baines  vs.  Bur- 
bridge,  15  An.  628;  Medort  vs.  Famach,  15  An.  651;  Bowman  vs. 
Kaufman,  30  An.  1021.     Such  is  the  condition  of  this  case. 

This  opposition  is  virtually  an  execution  of  opponents^  judgment, 
and  it  was  competent  for  the  administrator,  in  resisting  its  payment, 
to  urge  the  nullity  of  the  obligation  on  which  it  is  predicated. 

Opponents  further  contend  that  the  deceased,  having  snffered  the 
execution  of  the  judgment  against  her  property  without  opposing  the 
same,  could  not,  if  living,  and  her  legal  representatives  cannot  now  be 
allowed,  under  the  provisions  of  Art.  612  of  the  Code  of  Practice,  to 
urge  the  nullity  of  said  judgment.  Two  answers  are  suggested  at  once 
to  this  argnment. 

The  property  seized  was  that  covered  by  the  vendor's  privilege,  and 
whether  the  property  was  the  community's  or  the  wife's,  the  latter 
could  not  oppose  the  execution  of  the  judgment  recognizing  and 
enforcing  the  vendor's  privilege,  fts  a  proceeding  '*  in  rem,^^  and  not  as 
a  personal  obligation  of  the  wife. 

And  in  the  second  place,  the  record  shows  that  at  the  time  of  said 
execution,  the  deceased  was  yet  under  marital  inflaence,  and  hence,  the 
provisions  of  Art.  612  could  not  apply  to  her.  23  An.  313,  Darcy  vs. 
Martin,  Cobb  &  Co. ;  28  An.  758,  Bienvenu  vs.  Prienr. 

It  is  now  well  settled  that  the  wife  cannot  be  estopped  by  any  act  of 
recognition  or  ratification  of  her  contracts,  during  coverture,  or  even 
by  a  confession  of  judgment,  from  subsequently  urging  the  nullitj'^  of 
such  contracts.  14  An.  165;  16  An.  11;  29  An.  600,  Edwards  vs. 
Edwards,  and  authorities  therein  cited. 

We  now  reach  the  consideration  of  the  question  of  the  nature  of  the 
purchase  from  which  flows  the  obligation  now  sought  to  be  enforced 
against  the  purchasing  married  woman. 

Under  the  textual  provisions  of  our  Code,  all  purchases  made  during 
the  marriage,  even  when  made  only  in  the  name  of  one  of  the  two,  and 
not  of  both  spouses,  are  for  the  benefit  of  the  community ;  and  jurispru- 
dence has  settled,  beyond  the  domain  of  discussion,  that  the  wife, 
purchasing  in  her  name,  in  order  to  avoid  the  operation  of  that  rule, 
must  show  that  she  was  either  separate  in  property,  or  that  the  pur- 
chase was  made  with  her  own  paraphernal  funds,  which  she  administers 
without  the  assist>ance  of  her  husband,  or  in  case  of  a  purchase  on 
credit,  that  she  has  revenues  derived  from  her  paraphernal  property 
sufficient  to  pay  the  credit  portions  of  the  purchase  when  they  become 
due.    C.  C.  2402 ;  33  An.  160,  Miller  vs.  Handy. 
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Now,  in  this  case,  the  act  of  sale,  and  all  the  other  evidence  in  the 
record,  fails  to  show  that  the  deceased  was  separate  in  property  from 
her  husband,  or  tliat  she  iiad  any  paraphernal  funds,  or  separate 
I)roperty  yielding  revenues ;  it  is  not  even  alleged  or  pretended  by  the 
opponents  that  she  was  placed  in  any  of  the  conditions  which  are 
requisite  in  law  to  give  to  her  purchase  the  character  of  a  transaction 
for  her  separate  account  or  benefit. 

On  the  contrary,  the  record  shows  that  the  purchase  was  made 
exclusively  on  credit,  and  that  no  part  of  the  purchase  price  was  ever 
paid  or  satisfied,  otherwise  than  under  execution,  and  forces  the  con- 
clusion that  the  property  thus  purchased  fell  into  the  community,  and 
that  the  purchase  price  was  a  community  debt,  for  which  the  wife  could 
not  bind  herself.  It  follows,  therefore,  that  she  cannot  be  held  person- 
ally liable  for  the  notes  which  she  executed  under  those  circumstances, 
and  that  the  judgment  rendered  against  her,  havingtho  practical  effect 
of  enforcing  a  contract  entered  into  in  violation  of  a  prohibitory  law,  is 
a  nullity. 

In  the  case  of  Forbes  vs.  Lay  ton,  recently  decided  at  Monroe,  we 
had  occasion  to  review  our  jurisprudence  on  this  question,  and  we 
reaffirmed  this  well  established  doctrine  governing  purchases  made  by 
married  women  under  similar  circumstances. 

These  views  of  the  present  controvers}"^  preclude  the  necessity  of  an 
expression  of  opinion  on  other  questions  raised  and  discussed  by 
counsel  on  both  sides. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be 
amended,  in  so  far  as  it  recognizes  opponents'  claim,  which  is  rejected, 
and  whose  opposition  is  dismissed ;  and  that,  as  thus  amended,  said 
judgment  be  affirmed^  costs  of  appeal,  and  of  the  opposition  below,  to 
be  paid  by  opponents. 
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No.  1161. 

Succession  of  Agenor  Lessassxer.     Oppositions  of  Widow 
Victoria  Gonor  and  Marie  Josephine  Lessassier. 

The  righta  of  the  roinor  ohildren  or  of  the  widow  of  a  deceB«ecl  debtor,  claiming  nndor  th<) 
pi-ovision«  of  the  Homestead  law  of  1852,  roust  he  tested  ander  their  conditiim  or  situat'on 
as  existing  at  the  date  of  the  death  of  the  deceased,  aiid  not  at  the  date  of  the  settlement 
of  tho  Buooession.  If  the  widow,  or  any  one  of  the  minors,  even  though  the  latter  be  not 
the  issue  of  the  widow,  possess  in  his  or  her  own  right  $1000.  nothing  can  be  alloved 
under  the  homestead  law. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Hudspetht  J. 
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Lewis  d  Bro,,  for  Oppoucnts  and  Appellants. 
JET.  L,  Garland,  for  the  Administrator,  Appellee. 


Ox  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  The  motion  to  dismiss  this  appeal,  on  the  ground  that 
the  amount  in  dispute  does  not  exceed  one  thousand  dollars,  cannot 
prevail. 

The  assets  of  the  succession  amount  to  $1,045.20,  and  this  is  the 
^und  to  be  distributed,  the  whole  of  which  is  claime<l  by  Marie  Jose- 
phine  Lassassier,  in  part  satisfaction  of  her  mortgage  claim,  amounting 
to  $1,603.92,  and  $1,0(X)  of  which  is  claimed  by  the  other  opponent, 
thus  making  it  clear  that  the  case  is  witliin  our  appellate  jurisdiction. 

The  motion  to  dismiss  is,  tlierefore,  denied. 


On  the  Merits. 

At  his  death,  Agonor  Lessassier  left  an  orphan  child,  Marie  Josephine 
Lessassier,  one  of  the  opponents  herein,  issue  of  his  first  marriage,  and 
the  surviving  widow  of  his  second  marriage,  Victoria  Gonor,  the  other 
opponent. 

The  contest  is  between  these  two  parties,  the  first  of  whom,  Marie 
Josephine  Lessassier,  claims  to  be  a  mortgage  creditor  of  her  father^s 
succession,  in  the  sum  above  stated,  being  the  amount  of  her  mother's 
paraphernal  funds  received  by  her  father  and  former  tutor. 

The  widow  claims  the  sum  of  one  thousand  dollars,  as  a  widow  under 
n«^cessitous  circumstances,  under  the  provisions  of  the  Homestead  Act 
of  1852. 

Her  claim  was  resisted  by  the  administrator  and  rejected  by  the 
court,  on  the  ground  that  the  minor  child  of  the  deceased,  possessing 
in  her  own  right  property  to  the  amount  of  one  thousand  dollars,  the 
widow  can  be  allowed  nothing  under  the  homestead  law,  which  reads 
as  follows : 

'*  Whenever  the  widow  or  mhior  children  of  a  deceased  person  shall 
be  left  in  necessitous  circumstances,  and  not  possess  in  their  own  right 
property  to  the  amount  of  one  thousand  dollars,  the  widow,  or  the  legal 
represfntatives  of  the  children  shall  be  entitled  to  demand  and  receive 
from  the  succession  of  the  deceased  husband  or  father,  a  sum,  which 
added  to  the  amount  of  property  owned  by  them,  or  either  of  them,  in 
their  own  right,  will  make  up  the  sum  of  one  thousand  dollars.'' 

Our  jurisprudence  has  now  settled  beyond  controversy,  that  if  the 
widow  or  any  one  of  the  minors  possess,  in  his  or  her  own  right  $1,000, 
nothing  can  be  allowed  under  the  law  now  under  consideration ;  and 
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that  this  rule  applies  even  where  the  minor  or  minors  are  not  the 
issue  of  the  surviving  widow.  Succession  of  Elliott,  31  An.  31;  Succes- 
sion of  Melan9on,  25  An.  535;  Steward  vs.  Steward,  13  An.  398. 

AVi thou t  regard  to  the  conclusion  which  we  might  reach,  if  we  were 
to  interpret  this  Statute  as  "  res  nova,'*^  we  must  be  guided  and 
controlled  by  the  rule  of  "  stare  decisis,^ 

But  the  widow's  counsel  make  the  point,  that  since  the  institution  of 
those  proceedings,  Marie  Lessassier  having  been  emancipated,  her 
rights  of  property  cannot  be  dealt  with,  and  carry  the  same  effect  as 
that  of  a  minor,  as  contemplated  by  the  Statute. 

To  this  argument  our  courts  liave  already  answered,  that  the  rights 
of  the  minor  or  minors,  and  the  widow  in  necessitous  circumstances, 
must  be  tested  under  their  situation  or  condition,  at  the  dat«  of  the 
death  of  the  deceased,  and  not  at  the  date  of  the  settlement  of  the 
succession.  27  An.  99,  Succession  of  Marx ;  18  An.  38,  Succession  of 
Norton  ;  Gimble  vs.  Goode,  13  An.  352;  Succession  of  Wellmeyer,  34 
An.,  not  yet  reported. 

We,  therefore,  find  no  error  in  the  judgment  appealed  from,  which  is 
affirmed ;  costs  of  appeal  to  be  paid  by  opponent,  widow  Victoria 
Gonor. 


ARGUED  AND  DETERMINED 

IN   THE 


SUPREME  COURT  OF  LOUISIANA 


AT 


IK 

OCTOBEB,  1882. 


JUDGES  OP  THE  COURT; 

Hon.  Edward  Bermudez,  Chief  Justice. 
Hon.  F.  P.  Focnt, 
Hon.  R.  B.  Todd,* 
Hon.  C.  E.  Fenner, 
Hon.  Thos.  C.  Manning,! 


^  Asiociate  Justices. 


The  State  of  Louisiana  ex  rel.  Paul  Prinqle  vs.  John  Lake, 

Sheriff,  et  al. 

In  eiimloal  caaes,  it  la  not  neoeuary  that  the  Jadgmant  be  drawn  np  by  the  Jadjre  and  kept 

in  the  record  a«  a  separate  and  distinct  proceeding.    It  is  enongh  that  it  be  noted  and 

entered  in  the  minutea  l&y  the  clerk. 
Nor  are  the  words:  "  It  is  considered,"  aaoramental  and  essential  in  snoh  JndgmenL 
Kor  is  such  Jadgment  impaired  becaase  It  prorides  for  the  fixing  of  the  time  of  exeontion  by 

the  Grovernor. 
Kor  it  is  necessary  that  sacb  Judgment  shonld  contain  the  reasons  apon  which  it  is  founded, 

as  in  riiil  causes. 
Nor  is  it  necessary  that  snch  Jadgment  be  signed. 
Article  66  of  the  Constitution,  granting  to  the  Oovemor  the  power  of  repriering,  pardoning, 

commuting  sentences,  etc.,  i>i  not  designed  to  suspend  indefinitely  the  exeontion  of  the 

sentence  passed  upon  the  criminal. 


A 


PPLICATION  for  Writ  of  Habeas  Corpus. 


Hicks  d  HickSy  for  the  Petitioner. 


*  Absent  during  this  term. 

t  Appointed  to  fill  the  racancy  caused  by  the  death  of  Justice  Wm.  If.  Lbvt. 
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Btftte  ex  r«l.  Pi  ingle  vs.  Sheriff  et  «1. 

The  opiDion  of  the  Court  was  delivered  by 
.  Bermudez,  C.  J.     This  is  an  application  for  a  habeas  corpus.    It  was 
filed  yesterday,  argued  and  submitted  late  in  the  evening. 

The  Relator  complains  that  on  the  8th  of  October,  18S1,  a  year  ago, 
he  was  tried  for  a  capital  offense,  convicted  and  sentenced  to  be  hung, 
and  that  his  execution  is  fixed  for  the  VMh  October,  inst.,  three  days 
hence. 

» 

He  charges  that  the  sentence  passed  upon  him  is  an  absolute  nallity 
on  its  face,  for  the  following  reasons  : 

It  is  a  mere  entry  by  the  clerk  on  the  minutes. 

It  does  not  contain  the  essential  words  "  it  is  considered,'*^  which  are 
sacramental  to  a  common  law  judgment,  and  it  is  not  peremptory. 

It  does  not  include  the  reasons  upon  which  it  is  founded,  and  it  is 
not  signed  by  the  Judge. 

The  Relator  charges  further,  that  even  if  the  sentence  be  valid,  it 
cannot  be  carried  out,  as  the  execution  thereof  was  stayed  by  a  pe- 
tition which  he  has  filed  before  the  Board  of  Pardon,  for  a  commutation 
to  imprisonment  at  hard  labor  for  life ;  that  his  prayer  for  mercy  has 
been  neither  rejected  nor  granted;  that  there  being  no  Lieutenant 
Governor,  the  Board  is  incomplete,  composed  of  the  Attorney  Gen- 
eral and  the  Judge  who  passed  the  sentence,  and  that  these  have  failed 
to  agree;  that  the  Governor  has  no  authority  to  issue  the  death 
warrant,  which  he  has,  until  said  application  has  been  refused. 

The  Relator,  therefore,  concludes,  that  there  existing  no  valid  sen- 
tence of  conviction,  he  should  be  i^estored  to  liberty,  or  if  there  exist 
such,  it  should  not  be  executed  until  his  prayer  for  mercy  shall  have 
been  declined. 

Had  it  not  been  charged  and  argued  that  the  sentence  passed  apou 
the  prisoner  is  absolutely  null  on  its  face,  we  would  refrain  from  ex- 
pressing any  opinion  on  the  sufficiency  of  the  grounds  of  att-ack,  for  it 
is  well  settled,  that  the  habeas  corpus  proceedings  cannot  be  converted 
into  a  writ  of  error.    C.  P.  822,  (7). 

The  objections  made  to  the  regularity  and  validity  of  the  sentence 
are  untenable. 

It  is  not  required  that  such  judgments  be  drawn  up  by  the  Judge 
and  kept  in  the  record  as  a  separate  and  distinct  proceeding.  It  is 
enough  that  such  be  noted  or  entered  by  the  clerk  in  the  minutes  of 
the  court,  which  is  the  register  in  which  the  law  requires  that  all 
judgments  be  recorded. 

It  is  not  essential  that  the  words, ''  it  is  considered,'^^  be  included  in 
the  sentence. 

The  entry  made  in  the  minutes  is  in  the  words  following : 

'<  The  accused,  Paul  Pringle,  being  in  open  court,  was  aaked  by  the 
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court,  why  the  sentence  of  the  court  should  not  be  passed  against  him, 
and  having  answered,  the  sentence  of  the  court  was  pronounced  as 
follows :  That  you,  Paul  Pringle,  be  remanded  to  the  jail  from  whence 
you  came,  and  on  such  day  and  hour  as  the  Governor  of  the  Stat«  may 
fix,  that  you  be  hanged  by  the  sheriff  of  this  parish,  by  the  neck, 
until  you  be  dead !  dead  I !  dead ! ! ! 

It  is  manifest,  that  this  is  a  positive,  unequivocal,  unconditional 
decree  or  sentence  of  a  court  of  justice  exercising  criminal  jurisdiction. 

It  has  the  complexion  or  cliaracteristic  features  of  a  judgment  of 
the  greatest  solemnity.  It  is  as  absolute  and  peremptory  as  it  was 
possible  to  make  it. 

Prom  the  fact  that  it  provides  for  the  fixing  of  the  time  of  execution 
by  the  Governor  of  the  Stat«,  it  cannot  be  inferred  that  the  judgment 
is  vague  and  uncerttiin,  and,  therefore,  void  on  that  score. 

The  form  used  is  that  commonly  followed.  The  words  having 
reference  to  the  fixing  of  the  time  were  unnecessary,  and  may  be  con- 
sidered a  superfluity. 

It  is  made  the  duty  of  the  Governor  to  cause  to  be  curried  out  sen- 
tences of  death.  Had  not  the  words  been  used,  it  would  not  have  been 
the  less  his  duty  to  have  had  the  judgment  executed.  In  the  perform- 
ance of  that  stern  function  he  cannot  be  arrested,  unless  by  the 
granting  of  a  recommended  pardon. 

The  rules  prescribed  by  the  Code  of  Practice,  and  invoked  by  the 
petitioner,  for  the  rendition  and  form  of  judgments,  obtain  in  civil, 
but  not  in  criminal  cases. 

It  is  not  necessary  that  sentences  passed  upon  prisoners,  after  ver- 
dict, by  Judges  of  criminal  courts,  should  contain  the  reasons  upon 
which  they  are  founded.  The  constitutional  requirement,  in  this  par- 
ticular, applies  to  judgments  rendered  by  the  Judge  alone,  and  not  to 
those  rendered  by  him  upon  verdicts  of  juries,  specially  in  criminal 
cases.  It  is  snfiicient  that  it  appear  from  the  proceeding  that  a  legal 
verdict  was  rendered,  justifying  the  parsing  of  the  sentence.  Neither 
is  it  required  that  such  judgments  or  sentences  be  signed.  It  is  not 
customary  that  they  be.  At  common  law,  judgments  are  not  required 
to  be  signed.  The  judgments  of  this  Court,  either  in  civil  or  criminal 
cases,  require  no  signature. 

We,  therefore,  conclude,  that  the  sentence  is  valid  on  its  face,  and 
we  will  now  proceed  to  consider  and  determine  the  other  branch  of  the 
case,  namely,  whether  the  execution  of  the  sentence  is  suspended  by 
the  petition  for  commutation. 

Article  66  of  the  Constitution  reads  as  follows  : 

**  The  Governor  shall  have  power  to  grant  reprieves  for  all  offenses 
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against  the  State  and,  except  in  cases  of  impeachment  or  treasoD, 
shall,  upon  the  recommendation  in  writing  of  the  Lieutenant  Governor, 
Attorney  General  and  presiding  Judge  of  the  court  before  which  con- 
viction was  had,  or  any  two  of  them,  have  power  to  grant  pardons, 
commute  sentences,  and  remit  fines  and  forfeitures,  afber  conviction." 

The  Article  does  not  confer  on  prisoners  convicted  of  offenses  the 
right  of  petitioning  for  pardon  or  commutation.  That  right  was  not 
required  to  be  conferred.  It  is  an  inalienable  right,  which  can  neither 
be  abridged  nor  bartered  away.  The  Article  tacitly  recognizes  its 
existence  and  regulates  executive  action  over  it  when  it  is  exercised. 

The  Article  was  not  designed  te  give  to  the  exercise  of  that  right 
the  effect  of  suspending  indefinitely  the  execution  of  the  sentence 
against  the  supplicant  for  mercy.  It  was  intended  as  a  check  on  the 
prerogative  of  the  Executive  to  grant  pardons  or  commutations,  mere 
quia  sic  placet,  a  prerogative  the  abuse  of  which  has  been  previously 
most  keenly  felt  by  the  good  people  of  this  State. 

Where  judgments  are  rendered  and  become  final,  that  is,  sovereign, 
so  that  they  cannot  be  disturbed,  the  rule  is,  that  they  become 
executory  and  produce  their  effect. 

The  Governor's  duty  was  to  cause  to  be  executed  the  judgment  or 
sentence  passed  upon  the  petitioner,  without  unnecessary  haste,  after 
it  had  become  executory. 

The  record  unmistakably  shows  that  the  Governor,  in  the  exercise 
of  a  sound  discretion  and  animated  by  laudable  motives  of  charity, 
has  allowed  the  prisoner  most  ample  time  to  pray  for  mercy  before  the 
competent  authority.  He  has  already  granted  him  three  reprieves, 
and  it  is  only  after  waiting  nearly  a  year,  and  after  the  application  for 
commutation  had  been  practically  rejected,  that  he  has  determined  to 
issue  the  death  w^arrant,  under  which  the  life  of  the  Relat>or  is  to 
terminate. 

We  do  not  propose  to  determine  whether  there  is  or  is  not  a 
Lieutenant  Governor  of  the  State. 

Conceding  arguendo  that  there  is  no  such  officer  in  existence,  and 
that  the  Attorney  General  and  the  District  Judge  who  presided  over 
the  court  before  which  the  conviction  was  had,  have  agreed  for  mercy, 
the  Governor  was  under  no  legal  obligation  to  grant  a  pardon  or  com- 
mutation, and  had  legal  authority  to  sign  the  death  warrant  which  he 
has  issued. 

The  Article  of  the  Constitution  is  clearly  to  the  effect,  that  the  Gov- 
ernor shall  have  no  power  to  pardon  or  commute,  unless  the  Board  or 
a  majority  of  its  members  shall  recommend  the  same.  A  recommen- 
dation  would  not  have  been  binding  upon  him. 
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Tlie  people,  by  their  ConBtitation,  have  imposed  upon  him  the  moral 
obligation  and  grave  responsibility  of  deciding  for  himself,  before  God 
and  men,  what  the  cases  are  in  which  pardons  or  commutations  being 
recommended,  he  should  exercise  sovereign  clemency.  He  must  be 
left  untrammelled. 

For  those  reasons : 

It  is  ordered,  adjudged  and  decreed,  that  the  petition  for  a  hahea$ 
torpuB  be  refused,  and  that  the  prisoner  remain  in  legal  custody. 


No.  81. 
Ths  State  of  Louisiana  ts.  Lbr  Vixbs  et  al. 

TheproTiso  or  lasteUnae  in  Section  986,  Eevised  Stetotes,  which  reftds:  "  Nothing  herebi 
contained  shaU  extend  to  any  person  Absconding  or  fleeing  tram  Justice,"  is  intended  as  * 
means  of  interrupting  preeotlption,  when  pleaded  in  bar  of  »  prosecution  Unr  certain 
oflTenses;  and  is  not  intended  to  apply  to  the  status  of  the  accused  at  the  time  thai-it  is 
proposed  to  prosvcote,  try  or  punish  him. 

It  is  not  necessary  that  he  should  be  absconding  or  a  fugitive  from  justice  at  the  moment  of 
the  prosecution.  It  suffices  that  he  should  have  absconded  or  fled  after  the  com- 
mission of  the  deed  chatged  against  him. 

The  act  of  a  juror,  sitting  in  a  capital  case,  who  leaves  the  jury  box  during  »  recess  of  the 
court,  and  crosses  the  courthouse  for  the  purpose  of  consulting  a  physloiaa  about  his 
health,  said  juror  being  sick,  and  having  permission  for  such  consultation  under  the 
eyes  of  the  shorifl^  does  not  constitute  a  separation,  or  such  misoonduot  as  will  vitiate 
the  verdict. 

A  juror  who  swears  that  he  is  opposed  to  capital  punishment,  is  not  competent  to  sit  on  the 
trial  of  a  murder  case. 

▲Juror  who  swears  that  he  has  formed  an  opinion,  but  that  the  same  is  based  on  mere  rumor, 
and  that  it  will  readily  yield  to  the  evidence,  is  competent. 

APP£AL  from  the  Eleventh  District  Court,  Parish  of  Sabine.^    Pier^ 
9on^  J. 


2>.  8,  Scarhoroughf  District  Attorney,  for  the  State,  Appellee : 

Under  an  indictment  for  murder,  the  prisoner  may  be  oonvicted  of  manslaughter,  and  such 
conviction  wiU  be  good,  though  the  evidence  may  convince  the  Judge  that  the  crime 
amounted  to  murder,  otherwise  a  oonviotiou  of  manslaughter,  in  such  a  case,  would 
amount  in  efTect  to  an  acquittal,  for  a  conviction  of  manslaughter  is  an  acquittal  of  the 
graver  crime  of  murder.     T  An.  40  and  41. 

A  juror  who  has  formed  an  opinion,  whoUy  based  vpon  mmor,  which  will  readily  yield  to 
evidence,  who  has  no  prejudice  or  bias  in  the  case,  who  does  not  know  either  of  the 
parties,  is  a  competent  Juror.  34  An  186 ;  8  B.  53S;  4  An.  505;  6  An.  653 ;  14  An.  673 ;  14 
An.  651 ;  33  An.  43 ;  37  An.  683;  33  An.  148 ;  89  An.  643 ;  37  An.  375  ;  14  An.  648 ;  38  An. 
638 ;  33  An.  880. 

Proof  of  threats  is  not  admissible,  "unless  proof  first  be  given  that  there  was  an  overt  act  of 
attack,  and  that  the  defendantt  at  the  time  of  the  collision,  was  in  apparent  imminent 
danger."    W.  C.  E.,  Sees.  757 ;  33  An.  1087 ;  64  Mo.  356. 

A  momentary  stepping  aside,  by  one  of  the  Jurors,  but  remaining  in  the  court  room,  in  sight 
of  the  other  jurors  and  under  the  charge  of  the  deputy  aheiilT,  to  speak  to  a  physidan 
135 
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about  hi«  health,  after  having  been  specially  permitted  no  to  do  by  the  ooort,  is  not  a 
separation  in  law.  and  does  not  vitiate  the  verdict.    30  An.  931  ;  10  An.  501. 

A  Juror  who  has  oonsclentious  scruples  ajrainst  capital  punishment  is  nut  a  f^ood  Jnror:  and 
whore  he  is  so  ij^noraot  as  to  render  it  difficult  to  determlue  whether  he  has  scmplm  or 
noi,  he  is  not  a^ood  Juror,  for  want  of  intellectual  C|nallficatiaus.  Besides,  the  fxmsing 
of  a  Juror  is  a  matter  addressing  itself  to  the  sound  discretii>u  of  the  oourt,  and  cannot  be 
reviewed  by  the  Supreme  Court.  This  is  now  the  settled  law  of  Louintaua.  33  An.  1410 : 
State  vs.  Shields,  B.  C.  P.,  Seo.  996 ;  18  Mo.  435. 

The  principle,  asked  to  be  given  in  charge  by  the  counsel  for  ac^-nsed.  found  on  pages  52  and 
54  of  Transcript,  is  not  the  law  of  Louisi.ina,  but  the  law  is  given  and  found  in  the 
Judge's  written  charge.  W.  C.  Law,  Vol.  1,  Sec.  487;  30  An.  340,  679:  33  An.  1087;  9 
An.  490. 

Proof  of  desperate  character  of  deceased,  was  not  admissible,  under  the  fietcts  of  this  case,  as 
disclosed  from  T.,  pp  30  and  40,  W.  C.  N.,  Sec.  756 ;  33  An.  10d7. 

It  has  now  oeased  to  be  any  longer  an  open  question  that  a  court  has  the  right  to  have  Its 
minutes  corrected  to  correspond  with  the  facts.    33  An.  1018;  34  An.  3C9. 

Wm,  H,  Jack  and  J,  F,  Smith,  for  Defendant  and  Appellant : 

**No  perssQ  shall  be  prosecuted,  tried  or  punished  for  any  offense  (wilful  murder,  arson, 
robbery,  forgery  and  eounterff  iting  excepted)  unless  the  indictment  or  presentment  for 
the  same  be  found  or  exhibited  within  one  year  next  after  the  offense  shall  have  been 
made  known  to  a  public  officer  having  the  power  to  direct  the  investigation  or  prosecution, 
etc.  Nothing  herein  contained  shall  extend  to  any  person  absconding  or  fleeing  fh>m 
Justice."    B.  S.  986. 

The  voluntary  abandonment  of  an  original  prosecution  for  murder,  under  a  bill  containing  no 
averment  negativing  prescription,  and  which  has  pended  for  eight  year;*,  bars  a  conviction 
for  manslaughter  on  a  subsequent  bOl,  charging  only  in  general  terms  that  the  accused 
"  have  absconded  and  fled  from  Justice,"  Irrespective  of  the  fact  whether  the  first  biU  was 
void  or  valid.    31  An.  20;  30  An.  1134 ;  30  An.  3014,  and  other  authoritioa. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Lee  Vines  having  been  convicted  of  manslaughter  under 
a  charge  of  murder,  urges  on  appeal,  by  motion  for  new  trial  and  in 
arrest  and  bill  of  exceptions,  niimeroas  grounds  for  relief  from  the 
sentence  of  the  court,  condemning  him  to  hard  labor  for  twenty  years. 

I.  In  his  motion  ito  arrest  of  judgment  he  sets  u])  the  pk»a  of  prt^scrip- 
tion  of  one  year,  in  bar  of  the  prosecntion  under  whicli  he  was  con- 
victed, based  on  the  ground  that  the  indictment  under  which  he  was 
tried  was  found  on  January  19, 1882,  charging  an  offense  that  was  com- 
mitted on  June  6, 1873,  or  more  than  eight  years  preceding  the  date  of 
said  indictment. 

From  his  motion  and  the  bill  of  exceptions  taken  from  the  Judge-s 
ruling  we  gather  the  following  facts  bearing  on  this  point: 

On  the  28th  of  August,  1873,  the  defendant  was  indicted  for  murder, 
alleged  to  have  been  committed  on  June  6,  1873,  and  besides  the  is- 
suing of  a  bench  warrant,  no  proceedings  were  taken  until  the  19th  of 
January,  1882,  when  the  sheriff  returned,  that  he  had  on  tliat  day  ar- 
rested the  accuscMl,  who  had  voluntarily  surrendered  himself  to  that 
officer.    On  the  same  day  the  District  Attomi^y  entered  a  noLpros,  on 
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the  indictment  of  Augast  28,  1873,  and  on  the  same  day  he  presented 
the  indictment  of  January  If),  1882,  under  which  Vines  was  tried,  and 
convicted  of  manslaughter. 

Tlie  hist  indictment  contained  the  following  averment :  ''and  that 
the  said  Lee  Vines        *        *        had  a^bseonded  atid  fled  from  justice,^ 

The  first  gronnd  taken  by  the  defendant  is,  that  prescription  was  not 
interrupted  by  the  first  prosecution,  becanne  it  had  been  voluntarily 
abandoned  by  the  Stiite.  This  ground  must  be  readily  conceded  as 
resting  on  a  principle  sanctioned  by  several  decisions  of  this  Court* 
State  vs.  Thomas,  30  An.  301 ;  State  vs.  Baker,  lb.  1134;  State  vs. 
Curtis,  lb.  1166;  State  vs.  Morrison,  31  An.  211. 

As  a  defective  prosecution,  when  it  is  annulled,  or  a  prosecution 
voluntarily  abandoned  by  the  State,  must  be  considered  as  having 
never  taken  place,  as  an  absolute  nullity ;  and  as  such  a  prosecution 
cannot  be  invoked  or  used  by  the  State  as  an  element  for  the  inter- 
ruption of  prescription,  we  shall,  therefore,  eliminate  that  indictment 
from  discussion,  and  treat  the  question  as  thorigli  such  an  indictment 
bad  never  been  found  or  exhibited. 

This  course,  which  is  a  natui*al  consequence  of  the  theory  just 
adopted,  and  which  is  a  corollary  of  one  of  the  most  strenuous  argu- 
ments of  defendant's  counsel,  disposes  summarily  of  all  the  relief  which 
they  claim  under  that  indictment,  and  under  its  abandonment  by  the 
State.  It  is,  therefore,  perfectly  immaterial  for  the  purposes  of  this 
investigation  that  this  original  indictment  contained  no  averment  that 
the  accused  had  fled  from  justice,  and  that  in  abandoning  the  prose- 
cution for  murder  under  that  indictment,  the  State  had  also,  and  con- 
sequently, abandoned  the  prosecution  for  manslaughter,  which,  under 
our  criminal  jurisprudence  was  included,  and  could  be  considered  at 
the  trial  under  the  charge  of  the  greater  offense  of  murder,  resulting 
from  the  same  act.  Defendant's  counsel  contend  with  apparent 
earnestness,  that  tbe  last  sentence  of  Section  986,  Revised  Statutes, 
which  provides  for  a  bar  by  the  prescription  of  one  year  against  the 
prosecution,  trial  or  punishment  of  persons  for  certain  crimes  and 
offenses,  and  which  sentence  or  proviso  reads  as  follows :  "  Nothing 
herein  contained  shall  extend  to  any  person  absconding  or  fleeing  from 
justice,''  was  not  intended  as  an  element  of  interruption  of  the  pre- 
scription provided  for  in  the  statute,  but  because  the  words  are  not 
used  in  the  past  tense,  they  must  be  construed  as  referring  to  the 
accused  at  the  time  or  moment  that  it  is  proposed  to  prosecute,  try^ 
or  punish  him.    • 

Hence,  they  argue,  that  as  the  accused  was  not  a  fugitive  from- 
justice,  bnt  was,  on  the  contrary,  in  legal  custody,  and  present  in 
court  when  the  indictment  of  January,  1882,  was  presented  against 
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bim,  his  plea  of  prescription  could  not  be  defeated  or  met,  by  allegiof 
and  proving  that  he  had  absconded  and  fled  from  josdee,  and  hit 
confidently  asserted  that  any  other  construction  would  inTolTe  i 
**  murder  of  the  king's  English  in  cold  blood.'' 

A  careful  analysis  of  the  statute,  with  the  assistance  of  severa]  de- 
cisions of  our  predecessors,  compels  ua  to  undergo  that  risk.  While  it 
isr  true  that  a  person  may  be  indicted  while  he  was  abscooding  or 
fleeing  from  justice,  it  is  equally  true  that  he  cannot  be  arraigDed, 
tried  or  punished,  unless  he  be  present,  in  legal  cnst-ody.  Henee,  in 
drafting  this  statute,  the  law  maker  has  been  careful  to  use  the  dis^ 
junction,  in  providing  that  ''  no  person  shall  be  jpro9ecntedf  trkd  or 
punished,  for  any  offense,"  et«. 

Now,  what  is  meant  by  the  words,  that ''  nothing  herein  shall  extend 
to  any  person  absconding  or  fleeing  from  justice  f  "  and  what  is  bereia 
provided  f  It  is  provided  that  no  one  shall  be  prosecuted,  etc.,  for 
certain  offenses,  unless  the  charge  shall  be  made  against  him  witbin 
one  year  next  after  the  offense  shall  have  been  made  known  to  i 
public  officer  having  the  power  to  direct  the  investigation  or  proie- 
oution.  The  proviso,  therefore,  denies  that  protection  to  the  offender 
who  absconds  or  flees  from  justice,  or  in  other  words,  denies  him  the 
right  of  pleading  the  prescription  established  by  that  statute ;  hence, 
in  his  case  it  becomes  immaterial  to  consider  the  time  when  his  offense 
was  made  known  to  a  public  officer,  and  in  his  case  the  plea  of  pre- 
scription is  fully  met  by  averring  and  proving  that  he  had  absconded 
or  fled  from  justice. 

Such  was  the  construction  given  to  the  statute  by  this  Court  in 
several  cases,  as  conceded  by  defendant's  counsel,  when  they  say  ii 
their  brief:  ^' We  have  failed  to  find  a  single  case  when  this  {their) 
view  of  the  statute  has  been  directly  urged  on  the  Supreme  Coaft,aDd 
hence,  in  the  absence  of  all  questions  as  to  the  true  meaning  and  intent 
of  this  clause,  some  of  the  decisions  seem  to  favor  the  idea,  thRt 
absconding  or  fleeing  from  justice  is  a  cause  interrupting  prescription.^ 
State  vs.  Foster,  7  An.  255 ;  State  vs.  Same,  8  An.  290 ;  State  vs.  Bilbo, 
19  An.  96  ;  State  vs.  Morrison,  31  An.  211.  From  the  latter  opinion  tre 
quot<e  the  following  terse  and  significant  language :  "  And  in  sach 
prosecutions,  unless  the  State  shows  a  previous  indictment  of  the  same 
person  for  the  same  offense,  found  within  the  year,  or  cause  why  sncb 
indictment  was  not  found,  such  as  the  absconding  of  the  offender,  *  ' 
the  conviction  will  not  be  sustained." 

To  the  argument  that  the  averment  *'  that  the  said  Lee  Vines  had 
absconded  and  fled  flrom  justice  "  was  too  vague,  in  not  connecting  tite 
act  of  absconding  or  fleeing,  with  the  offense  charged,  or  specifying 
the  time  or  length  of  such  absconding,  we  answer  that  the  ohjectiM 
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eomes  too  late,  and  should  have  been  urged  at  the  trial  when  the  State 
offered  proof  in  support  of  the  averment.  But  even  a  timely  objection 
would  not  be  tenable,  for  the  averment  is  a  textual  compliance  with 
tlie  words  of  the  statute,  which  must  be  construed  as  meaning,  that 
tbe  absconding  or  fleeing  has  reference  to  the  charge  under  which  the 
party  is  prosecuted,  tried  or  punished.  Hence,  in  this  case,  we  hold 
that  the  averment  in  the  indictment  has  reference  to  a  flight  from 
Justice  by  the  accused,  in  view,  and  on  account  of  the  offense  com- 
mitted on  June  6,  1873.  While  it  would  have  been  more  satisfactory 
or  more  regular  for  the  indictment  to  have  mentioned  the  date  of  the 
flight  of  the  accused,  and  the  length  of  its  duration,  yet  we  find  nothing 
in  the  statute,  as  interpreted  in  onr  jurisprudence,  which  would  have 
nsqnired  that  provision  as  sacramental  to  the  binding  effect  of  the 
averment. 

If,  instead  of  chargingmurder,  which  is  an  imprescriptible  crime,  the 
District  Attorney  bad  merely  charged  manslaughter,  and  had  incorpo- 
rated this  identical  averment  and  no  more,  as  a  necessary  element  of 
pleading  to  admit  of  proof  of  interruption  of  prescription,  it  is  clear  to 
our  minds  that  a  motion  to  quash  the  indictment  on  such  a  ground 
could  not  have  prevailed.    19  An.  76,  State  vs.  Bilbo. 

The  record  shows  that  the  averment  was  established  by  the  evidence, 
and  our  conclusion  is,  that  the  motion  in  arrest  was  properly  over* 
ruled. 

2.  The  defendant  also  moved  for  a  new  trial,  on  the  ground  of  the 
alleged  misconduct  of  one  of  the  jurors,  who,  during  a  recess  of  tbe 
court,  left  the  jury  box,  and  crossing  over  through  an  aisle,  spoke  to  a 
physician,  whom  he  consulted  about  his  health,  as  he  was  tlien  sick. 
The  record  shows  that  special  permission  had  been  given  to  the  sheriff 
by  the  Judge,  to  allow  a  consultation  between  the  juror  and  his  phys- 
ician, in  the  presence  of  the  sheriff,  who  should  not  allow  the  two  to 
apeak  of  any  otlier  subject.  This  circumstance  does  not  present  a  case 
of  separation  or  misconduct,  as  contemplated  and  reprobated  by  the 
law.  This  is  now  well  settled  In  our  jurisprudence.  State  vs.  Turber, 
10  An.  M)l ;  State  vs.  Johnson,  30  An.  921. 

3.  The  juror  who  swore  on  his  voir  dire  that  he  was  opposed  to  the 
infliction  of  capital  punishment,  was  properly  rejected  as  a  juror  to  sit 
on  a  trial  for  murder.  This  is  elementary,  and  requires  no  support  at 
this  stage  of  our  jurisprudence,  either  bj*  argument  or  authority. 

4.  The  Judge  did  not  err  in  refusing  to  entertain  the  challenge  for 
cause  of  the  juror  who  stated  that  he  had  previously  formed  an  opinion 
as  to  the  guilt  or  innocence  of  the  accused ;  but  that  bis  opinion,  which 
vras  based  merely  on  rumor,  would  readily  yield  to  evidence,  and  that 
he  bad  no  bias  in  the  case. 
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This  point  haa  been  congidered  at  great  length,  and  finally  settled  in 
keeping  with  the  Judge^s  ruling  in  a  recent  case  by  this  Court.  Stat4* 
vs.  I)€>llunee,  34  An.  184,  and  authorities  there  cited. 

•  5.  We  find  no  eiTorin  the  Judge's  refusal  to  admit  the  evidence  of 
threats  of  the  deceased  against  the  accused,  and  of  the  contents  of 
anonymous  letters  written  by  the  deceased  to  the  accused,  and  dropped 
in  the  hitter's  yard. 

Such  evidence  is  not  admissible  in  justification  of  a  homicide,  unless 
the  threats  were  first  shown  to  have  been  followed,  at  the  time  of  the 
killing,  by  some  assault  or  hostile  demonstration  by  the  deceased.  The 
record  in  this  case  shows,  on  the  contrary,  that  when  killed,  the 
deceased  was  unarmed  and  in  the  custody  of  a  law-otficer,.to  the 
knowledge  of  the  accused,  wlio  was  one  of  the  parties  who  had  pro- 
cured his  arrest.  State  vs.  Jackson,  35  An.  1087,  and  authorities 
therein  cited ;  State  vs.  McNeeley,  decided  at  Monroe,  not  yet  reported. 

6.  We  have  carefully  examined  the  full,  exhaustive,  and  very  able 
eharge  of  the  District  Judge  to  the  jury,  and  his  impartial  exposition 
of  the  law  of  self-defense,  and  find  both  correct  and  sound  in  every 
particular  and,  therefore,  approve  of  his  refusal  to  give  the  charge 
requested  by  the  defendant's  counsel. 

7.  For  the  same  reasons  that  the  Judge  had  for  excluding  evidence 
of  previous  threats  of  the  deceased  against  the  accused,  he  was  justified 
in  excluding  evidence  of  the  desperate  character  of  John  Pyc,  the 
deceased. 

8.  The  objection  of  counsel  to  the  correction  of  the  minut«s,  so  as  to 
make  them  conform  with  the  true  state  of  facts  and  incident's  of  the 
trial,  must,  in  the  presence  of  recent  and  repeated  abjudications  of  this 
Court  on  that  point  of  jurisprudence,  be  considei*ed  as  trivial,  and  not 
worthy  of  serious  consideration. 

We  have  been  at  great  pains  to  closely  examine  and  carefully  weigh 
the  numerous  defenses  which  have  been  suggested  in  this  trial  by  the 
ingenuity  and  zeal  of  defendant's  very  able  counsel,  who  have  left  no 
stone  unturned  for  the  purpose  of  saving  the  life  and  the  liberty  of 
their  unfortunate  client,  and  we  have  no  hesitation  in  saying  that  he 
has  had  a  fair,  just  and  impartial  trial.  Hence,  we  can  afibrd  him  no 
relief. 

Judgment  affirmed. 


SHREVEPORT,  OCTOBER,  1882.         .1079 

*     ^  *  —        *  '  '■■<    ■         ■  —  —  —    ■  I.I.-..  ■■  p..  ^-  ■■--  --  m  ■■  .»■■■■  ■■■ 

SUto  vs.  Vines  et  al. 

^  ■  '•  ''  34  107» 

No    80  45    66S, 

The  State  of  Louisiana  vs.  Lee  Vines  et  al.  i  ^  ml 


"What  ideDtlty  of  the  offenses  charged  is  necessary  to  support  the  pleas  of  autr^ois  convict       m  I07tt 
and  of  autre/ois  acquit.  ^    ^^ 

Proof  of  a  different  crime  from  the  one  charged,  though  generally  objectionable,  is  ailmisaible       ^  ^g^ 
when  both  offenses  are  closely  linked  or  connected,  especially  in  the  ru  qentee,  and  also  ^j 

when  such  proof  is  pertinent  and  necessary  to  show  intent.  fl24    207] 

When  parties  are  engaged  in  the  commission  oi  a  crime  with  malicious  Intent,  and  in  the 
execution  thereof  perpetrate  another  criminal  act  not  orlglusUy  intended,  the  unintended 
act  derives  its  character  from  the  iutended  crime,  snd  the  original  maliciotis  intent  affects 
both  acts. 

APPEAL  from  the  Eleventh  District  Court,  Pariah  of  Sabine.    PiVr- 
son,  J. 

D.  C.  Scarhoroughy  District  Attorney,  for  the  State,  Appellee : 

Where  a  person,  or  two  persons,  acting  in  concert,  kill  two  persons  at  the  same  time, 
whether  by  one  aid  the  same,  or  two  distinct  acts,  the  two  killings  c<mstitnte  two 
different  crimes,  for  which  they  mast  be  prosecuted  in  two  different  indictments.  W.  P. 
P.,  Sec.  468. 

The  test  in  a  plea  otauhr^oU  iuquU  and  ronricf  is,  whether  proof  of  the  facts,  iu  tlie  second 
bill,  would  hare  sustained  a  conviction  on  the  trial  of  the  first ;  if  it  would,  the  plea  is 
good :  If  it  would  not,  the  plea  is  bad.  R.  Vol.  1.  Sees.  &11,  839 ;  W.  C.  P.  P.  Sec.  471 ;  W. 
C.  £.  Sec.  579 ;  W.  C.  P.  P.  Sec.  456;  B.  Vol.  1,  Sec.  836 ;  B  P.  £.  and  P.  Sec.  616 ;  Arch- 
bold.  VoL  1,  Sec  112. 

In  the  indiciment  in  No.  188,  four  prisoners  were  Jointlj*  indicted  for  the  murder  of  John  Pye. 

In  the  indictment  in  No.  187.  the  same  prisoners  were  indli-ted  for  the  murder  of  W.  T.  Smith, 
a  person  ki]k>d  at  the  same  time.  Now,  under  the  legal  test,  a  plea  in  bar  is  not  good,  for 
the  resson  that  on  triiil  of  the  prisoners,  in  No  188,  proof  of  the  killing  of  W.  T.  Smith 
would  not  have  supported  a  conviction,  for  the  reason  the  indictment  did  not  charge  th  « 
killing  or  Smith,  bnt  of  Pye,  a  difierent  person  ;  hence  the  proof  of  the  facts  alleged  in  187 
would  not  have  supported  a  conviction  on  the  trial  of  No.  188,  and  hence,  the  plea  is  not 

.  good.  R.  Vol.  1,  Sees.  831,  833 ;  W.  C.  P.  P.  Sec.  471 ;  W.  C  E.  Sec  579;  W.  C.  P.  P.  Se<j. 
456;  R.  Vol  1,  Sees.  112.  113. 

All  that  ocoars  at  the  time  of  the  killing,  in  homicide  cases,  is  admissible  as  a  part  of  tlie  res 
gntm,    W.  C.  Evideoce.  Sees  262,  263,263,  364,  265,  266. 

When  the'oommisHion  of  both  offenses  are  closely  linked  or  connected,  evidence  of  the  whole 
tranMa4;tlau  is  legal,  although  two  distinct  felonies  have  been  committed.  16  An.  379 ;  B. 
C.  £.  p.  82. 

Proof  may  be  administered  of  a  different  crime  than  the  one  f«ir  which  the  parties  are  being 
tried,  when  such  proof  becomes  necessary  to  show  intent.  16  An.  377;  3  An.  512  ;  12 
▲n.  382. 

I'udcr  the  state  offsets  disclo.'^od  by  the  T  ,  pp.  55,  56.  as  given  by  the  Judge,  in  his  reasons 
for  overniliug  the  obJevtionH  to  evidence,  it  was  competent  to  show  malice  against  Pye. 
16  An.  377  :•  3  An.  612;  12  An.  382. 

When  an  intent  exists  to  commit  a  crime,  and  an  iinintendeil  criminal  act  flows  fh>m  it,  the 
uniutfuded  criminal  act  derives  its  character  from  the  intended  criminal  act ;  on  this 
principle,  therefore,  it  was  competent  to  prove  malice  against  Pye,  and  that  the  prisi^ners 
laid  in  widt  to  murder  him.  and  that  in  order  to  do  so,  they  found  it  necess-iry  to  murder 
Smith,  his son-inlaw.    W.  C-  L.  Vol.  1,  Sec  120. 

The  proof  admitted  of  the  time  at  which  the  case  was  fixed  for  trial,  was  admiHsible,  for  the 
reasons  assigned  by  the  Judge,  T.  p.  28,  the  proof  previously  introduced  showing  a 
conspiracy  between  Lee  and  Ci  eo.  L.  Vines. 
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When  two  peraona  are  Jointly  indicted  for  a  crinie.  both  being  preaeat,  aiding  and  abetting  rt 
the  time,  it  is  competent,  on  ti  iai,  to  prore  any  fiict  going  to  ahoir  malice  on  the  pari  d 
one,  as  it  was  in  this  case,  competent  to  show  that  Lee  Tines  bad,  on  the  day  preriaaB, 
made  aa  attdarit  against  Pye,  and  it  was  also  oompetoit  to  show  that  at  the  hoar  tui 
for  the  trial,  that  Lee  Vines,  instead  of  .going  to  the  office  of  the  Jnstioe.  bad  gone  aerenl 
miles  in  an  opposite  direction,  and  at  the  hour  set  for  the  trial,  he  and  bis  son,  Geo.  L 
Tines,  were  laying  in  wait  on  the  aide  of  the  road  along  which  the  prisoner  woold  hsTv  to 
pass,  in  going  horn  his  home  to  the  office  of  the  Justice,  and  that  while  so  laying  ia  vait, 
they  both  acting  in  concert  and  in  furtheran(*e  of  a  common  criminal  design,  mmdered  tte 
deceased.  Geo.  L.  Tines  waa  not  convicted,  because  of  his  having  been  one  of  the  oaa^ 
fatora,  but  for  the  fact  that  he  was  present  at  the  time  of  the  killing,  and  was  one  af  Um 
principal  actors ;  he  was  conxicted  on  what  he  did  himself!^  and  not  on  what  others  did, 
by  reason  of  his  lieing  bound  by  their  acts  as  a  conapirator.  19  An.  390 ;  7  An.  531;  II 
An.  743. 

Wm,  R.  Jnclc  and  J,  F,  Smithy  for  DefendaDts  and  Appellants : 

It  is  a  principle  of  the  common  law  that  no  person  is  to  be  brought  in  Jeopardy  more  than  oaee 
for  the  same  offense,  and  this  principle  is  expressly  embodied  as  a  provisiott  in  the  Fedenl 
Constitution  and  in  the  Constitution  of  our  own  State.  (Con.  U.  S.,  AaMmhnemtto  Ait  5; 
Con.  of  La.,  Art.  5) 
'*  One  trial  and  rerdict  must  protect  the  accused  against  a  subsequent  accusation  Ibr  the  msia 
oObnse,  whether  the  rerdict  be  for  or  against  him,  and  whether  the  courts  are  satisfied  vitk 
the  rerdict  or  not.    Whan  the  legal  bar  has  once  attached,  the  Goremment  cannot  argil 
it  by  rarying  the  form  of  the  charge  In  a  new  accusation :— if  the  first  IndietaMBt  «r 
information  were  such  that  the  accused  might  hare  been  convicted  under  it,  on  pmaf  of 
the  facts  by  which  the  second  is  sought  to  be  sustained,  tlien  the  Jeopardy  yh&A 
attached  on  the  first  must  constitute  a  protection  against  a  trial  on  the  seooDd.**    (Csoky 
Con.  Limitation,  Sec.  335.) 
TTnder  our  Jurisprudence  the  plea  of  autr^foit  aoquU  and  mutr^oit  convtel  preaeuta  a  wkad 
aspect— it  blends  with  an  imperatire  and  inhibitory  Constttntional  ptorision,  dechalBf 
that  no  person  shall  be  twice  put  in  Jeopardy  of  life  or  liberty  for  the  same  oflEense;  sal 
consequently,  should  a  case  arise  where  the  plea  should  prove  nnaraUing  fsr  panly 
technical  reasons,  a  court  should  not  hesitate  to  oppose  its  authority  to  such  a  riolitias 
and  grant  the  relief  intended  by  the  Constitution. 
An  acquittal  or  a  conrlction  for  an  ofBmse,  which,  in  its  nature  and  effect,  faivolres  emj 
element  and  part  of  one  continuous  and  entire  transaction,  Is  an  effectual  bar  to  anotiitf 
and  subsequent  prosecution  for  any  of  its  constitnent  parts  or  cognate  incidents.  Wharton^ 
Cr.  P.  St,  P.,  Sees.  473  and  474. 
Conspiracy,  whether  it  be  the  whole  offense  or  onTy  an  element  of  the  crime,  has  the  logal  eCMt 
of  making  all  the  individuals  one  person  and  all  acts  common  to  each,  as  regards  tka 
ol^ectsof  the  common  design.    Greenleaf,  Tol.  3,  Sec.  91 ;  Ibid.  94,  95 and  V7.    Whaxtaa^ 
Or.  P.  Sc  P.  Sees.  30t  and  313 ;  Wharton's  Cr.  Bv.  8th  Ed.  Sees.  700-1. 
In  a  case  involving  the  pnnoipal  and  culminating  act  of  a  conspiracy  on  the  part  of  two  psnona 
should  the  rerdict  be  several  and  of  a  natare  to  repel  malice,  it  would  stand  as  fuU  pmf 
as  against  conspiracy  in  the  prosecution  of  an  ancillary  or  incidental  act  growing  oat  af 
that  transaction.    Greenleaf,  Toi.  3.  Sec.  97. 
In  a  conspiracy,  where  malice  is  conceived  and  directed  against  one  alone,  whose  death  tbaf 
compassed  creates  and  consummates  a  transaction  in  which  another  la  incidentally  ani 
simultaneously  killed,  there  is  qwxid  the  conspiracy,  but  one  oflbnse  in  law,  althoogk 
compounded  in  fact  with  another  that  would  othenrise  be  separately  actionable,  and  eea- 
sequently  a  verdict  in  the  case  involving  the  eon^iiracy  and  particular  malice  condades 
the  State  on  the  whole  transaction.     Wharton's  P.  &  P.  Sees.  473^,  and  otiier  anthsridea 
In  every  such  case,  it  would  be  perfectly  competent  to  cumulate  both  acts  in  ttie  same  bOl.  vrf 
even  better,  to  charge  them  in  the  same  count :  tiiey  are  equally  unified  in  law  and  ia  ibet. 
▲rchbold,  6th  Ed.  Tol.  1,  Sees.  95  and  M ;  Boaooe,  314s  Bishop,  P.  F.  Jt  P.  ToL  1,  p.  W, 
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8eo.  437 ;  St«te  vs.  MaUy,  30  An.  61 ;  State  vs.  Depaaa  e(  al.,  31  An.  487 ;  State  vs.  Caseau 
et  al.,  8  Aa.  109. 

"  Whenever  an  nnlawf ol  act  has  two  aspects,  nnder  either  of  which  it  is  indictable,  and  the 
evidence  of  either  of  which  would  sustain  an  indictment  for  the  other,  then  an  indictment 
for  one  aspect  absorbs  the  case  and  there  can  be  no  further  prosecution  for  the  act.  In 
other  words,  where  the  evidence  necessary  to  support  the  second  indictment  would  have 
supported  the  first,  the  second  iM>arred  by  a  conviction  or  acquittal  on  the  first."  Wharton's 
Or.  Ev.,  8th  Ed.  Sec.  580. 

"  If  a  transaction  is  set  on  foot  1>y  a  single  impulse  and  operated  by  an  nnintennittent  force,  it 
forms  a  continuous  act,  no  matter  how  long  a  time  it  may  occupy.  And  when  inculpatory 
facts  rapidly  succeeding  each  other  are  put  in  evidence  in  one  case  by  the  prosecution,  it 
cannot  bring  a  second  indictment  for  a  part  of  these  facts,  relying  on  evidence  which  was 
introduced  on  the  first  trial."    Wharton's  Cr.  P.  &  P.  Sees.  473  and  474. 

WhUst  the  onus  is  on  the  defendant  to  show  the  identity  of  the  offense  tried  with  that  charged 
in  the  second  prosecution,  the  timHiter  will  be  assumed  where  there  is  no  replication  or 
countervailing  proof.    Wharton's  Cr.  P.  St  P.  Sec.  483. 

The  identity  of  the  offense  means  simply  and  purely  the  identity  of  the  matter  charged' in 
the  two  several  bills,  and  It  suflSces  in  all  cases  that  the  two  acts  be  substantially  the  same 
and  that  the  defendants  be  the  same  parties  in  each  case.  Bishop  P.  £.  &  P.  Vol.  1,  par. 
323.  Archbold,  vol.  1,  Sec.  114 ;  American  Kotes,  State  vs.  Cheevers,  7  An.  40 ;  State  vs. 
Honsby.  8  B.  584 ;  State  vs  Shaw,  5  An.  343 ;  SUte  vs.  James  Augustine  et  al.,  30  An.  119. 


The  opinion  of  the  Court  was  delivered  by 

Fennrr,  J.  Briefly  stated,  t<he  facts  essential  to  an  understanding 
of  the  points  of  law  raised,  are  the  following : 

The  defendants,  Lee  Vines  and  George  L.  Vines,  in  execution  of  a 
conspiracy  to  kill  one  John  Pye,  lay  in  wait  upon  a  road  along  which 
Pye,  who  had  been  arrested  upon  the  affidavit  of  one  of  them,  was 
conducted,  in  official  custody,  to  the  office  of  the  magistrate.  Pye  was 
accompanied  by  his  son-in-law,  W.  T.  Smith. 

^  On  the  approach  of  the  party,  Lee  Vines  shot  and  killed  John  Pye, 
and,  in  the  course  of  the  affair,  George  L.  Vines,  it  is  charged,  shot 
and  killed  W.  T.  Smith. 

Separate  indictments  were  filed  against  both :  one  charging  them 
with  the  murder  of  Pye ;  the  other,  with  the  murder  of  Smith. 

The  case  for  the  murder  of  Pye  was  fii-st  tried,  and  resulted  in  a 
verdict  convicting  Lee  Vines  of  manslaughter,  and  acquitting  George 
L.  Vines. 

The  case  now  before  us  is  for  the  murder  of  Smith. 
Jn  bar  of  the  prosecution,  the  defense  interposes  the  plea  of  autre- 
fois convict  in  behalf  of  Lee  Vines,  and  autrefois  acquit  in  behalf  of 
George  Vines. 

Error  is  assigned  in  the  ruling  of  the  court  setting  aside  these  pleas. 

The  principle  of  the  law  underlying  such  pleas  is,  that  the  law  will 
not  suffer  a  man  to  be  twice  put  in  jeopardy  for  the  same  offeuse.  1 
Archbold's  Cr.  Pr.  and  PI.  111. 
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The  piinciple  is  embodied  in  our  Constitation,  in  the  following 
language :  *'  nor  shall  any  person  be  twice  put  in  jeopardy  for  the 
same  offense.'' 

Identity  of  the  offense  charged  is  an  essential  element  in  support  of 
the  plea. 

By  this  is  not  meant,  formal,  technical,  absolute  identity,  but  only 
such  substantial  identity  that  the  evidence  necessary  to  support  the 
second  indictment  would  liave  been  sufficient  to  procure  a  legal  con- 
viction upon  the  first.  People  vs.  Barret,  1  Johns,  66;  Com.  vs. 
Cunningham,  13  Mass.  245 ;  Hite  vs.  State,  9  Yerger,  357  j  Wharton's 
Cr.  Pr.  and  PL,  M7I  ;  1  Archbold's  Cr.  Pr.  and  PI.,  p.  112. 

In  the  instAut  case,  it  is  clear  that  the  indictment  for  the  murder  of 
Smith  might  have  been  supported  by  evidence  not  including  proof, 
even  of  the  killing  of  Pye,  and,  therefore,  utterly  insufficient  to  sustain 
.an  indictment  for  the  murder  of  the  latter. 

.  The  conspiracy  and  the  malicious  intent  may  have  been  common 
elements  of  both  crimes,  but  this  is  not  sufficient  to  constitute  identity 
of  the  crimes  themselves,  which  comprise  not  only  those  elements,  but 
also  objective  acts. 

The  killing  of  Smith  by  George  Vines  is  a  totally  distinct  and 
different  offense  from  the  killing  of  Pye  by  Lee  Vines,  although  both 
acta  were  done  in  execution  of  the  same  conspiracy.  They  are  not 
different  grades  of  the  same  crime.  They  are  not  two  felonies  resulting 
from  the  same  identical  act.  They  are  not  different  aspects  of  the 
same  unlawful  act.  They  bear  no  relation  to  each  other,  in  which  one 
of  them  can  be  said  to  be  merged  in  the  other.  They  are  included  in 
none  of  the  hair-splitting  distinctions  which  have  involved  this  subject: 
in  the  language  of  Mr.  Wluirton,  ^*  in  a  labyrinth  of  subtleties." 

The  corpus  delicti  in  each  is,  in  every  respect,  distinct  and  inde- 
pendent. 

We  are  not  concerned,  and  it  is  not  necessary  to  reconcile  the  con- 
clusions of  the  juries  in  the  two  cases  on  the  fact  of  the  conspiracy. 
The  verdict  against  George  Vines,  at  least,  might  rest  without  any 
proof  whatever  of  conspiracy,  if  Smith  was  killed  by  his  hand ;  which 
is  alone  sufficient  to  show  the  unsoundness  of  the  plea,  so  far  as  based 
upon  the  element  of  conspiracy.  But  holding  that  tlie  pleas  of  twice 
in  jeopardy  were  properly  overruled,  the  jury  was  vested  with  ih^ 
power  of  deciding  all  questions  involved. 

Three  bills  of  exception  are  found  to  rulings  of  the  court  upon 
reception  of  evidence: 

1.  The  first  exception  was  to  permitting  the  State's  witness  to 
''  narrate  the  whole  occurrence,  as  it  took  place  at  the  time  of  the 
killing  of  Smith,"  the  objections  being  that  this  included  the  killing  of 
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Pje,  which,  being  a  distinct  felony,  was  not  admissible ;  and  because 
conspiracy  was  not  expressly  charged. 

The  court  overruled  the  objections,  because  the  evidence  was  ad- 
missible as  part  of  the  res  gestcB,  and  because  the  accused  were  all 
charged  as  piincipals. 

The  ruling  is  fully  sustained  by  authority.  As  a  general  rule,  all 
that  occurs  at  the  time  and  place  of  the  killing,  in  homicide  cases,  is' 
admitted  as  res  gesUe,    Wharton^s  Cr.  Ev.,  Sec.  262  ei  seq. 

Proof  of  a  different  crime  from  the  one  charged,  though  generally 
objectionable,  is  admissible  when  both  offenses  are  closely  linked  or 
connected,  especially  in  the  res  gestasj  and  also  when  such  proof  is  per- 
tinent and  necessary  to  show  intent.  State  vs.  Mulholland,  16  An. 
377 ;  State  vs.  Patza,  3  An.  512  ]  State  vs.  Rohfrischt,  12  An.  382 ; 
Wharton's  Cr.  Ev.,  Sec.  262  ei  seq. 

2.  Exception  was  taken  to  a  question  propounded  by  the  State  to  a 
witness,  asking  if  he  know  of  any  ill-feeling  existing  between  Vines 
and  Pye,  which  was  objected  to,  on  the  grounds  that  it  was  res  inter 
alios,  and  not  admissible  to  discover  malice  as  to  deceased,  Smith. 

The  Judge,  in  overruling  the  objection,  recites  that  the  evidence  had 
established  the  facts,  already  substantially  stated  by  us  in  the  be- 
ginning of  this  opinion,  and  admitted  the  evidence  as  tending  to  show 
upon  what  malice  the  accused  lay  in  wait  and  acted,  holding  that 
whether  the  malice  was  against  Pye  or  Smith,  was  immaterial,  if  the' 
killing  of  Smith  was  the  result  of  such  malice. 

This  is  sound  law ;  the  principle  being,  that  when  parties  are  en-  • 
gaged  in  the  commission  of  a  crime  with  malicious  intent,  and  in  the 
execution  thereof,  perpetrate  another  criminal  act  not  originally  in-' 
tended,  the  unintended  act  derives  its  character  from  the  intended 
crime,  and  the  original  malicious  intent  affects  both  acts.    I  Wharton's 
Cr.  L.,  Sec.  128. 

3.  The  last  bill  of  exceptions  as  to  the  admissibility  of  evidence 
showing  when  the  trial  of  Pye,  upon  the  charge  on  which  he  was 
under  arrest  at  the  time  of  the  killing,  was  fixed,  seems  to  us  imma- 
terial and  frivolous. 

Judgment  affirmed. 
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34  1(IH4|  - 
58    275j^ 

34  10841 
109    340| 

.  34"l084' 
113    730 

34    1064 
118     487 


No.  96. 
The  State  op  Louisiana  vs.  Levi  Thomas  et  als. 

It  ia  not  the  duty  of  the  ooart,  nor  is  it  proper  to  announoe  to  the  Jary^  abstract  piopodtioiit 

of  law  Dot  involved  in  the  pleadinj^s  or  evidence  of  the  case. 
There  is  no  reason  to  make  the  motion  for  a  new  trial,  when  overruled,  the  subject  of  a  bill  of 

exceptions. 
There  is  no  objection  to  the  Judge's  reading  from  the  book,  fh>m  which  he  is  qaotlDg,  in 

delivering  a  written  charge  to  the  jury. 
It  is  not  required  that  talesmen  should  be  summoned  only  fh>m  the  bVstanders. 
In  criminal  cases,  the  Judgment  needs  not  be  signed,  nor  need  reasons  be  given  for  it. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  DeSoto.     Lo- 
gan, J. 


W.  P.  ffalU  District  Attorney,  for  the  State,  Appellee. 
J,  C.  Pugh,  for  Defendants  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  Levi  Thomas,  Lewis  Thomas  and  Anthony  Woods 
were  convicted  of  murder  by  a  qualified  verdict,  *^  without  capital 
punishment,''  and  were  sentenced  to  hard  labor  for  life. 

There  are  six  bills  of  exception  : 

1.  The  Judge  refused  to  charge  an  abstract  principle  of  law,  which, 
though  correct  in  itself,  was  inapplicable  to  the  case.  The  charge  re- 
quested is  inserted  in  the  bill,  but  not  the  facts  to  which  it  whs  to  be 
applied.  The  Judge  assigns  as  reason  for  his  refusal,  that  it  wa«  in  no 
way  applicable.  It  is  not  the  duty  of  the  court,  nor  is  it  proper  to 
announce  to  the  jury  abstract  propositions  of  law  not  involved  in  the 
pleadings  and  evidence,  however  correct  those  propositions  may  be, 
and  the  defendants  have  not  enabled  us  to  judge  whether  the  charge 
requested  was  applicable.  Bishop's  Crim.  Proc,  J976j  Wharton's 
Crim.  PI.  and  Prac,  $  712 ;  State  vs.  Stouderman,  6  An.  287,  not  in 
the  svllabus. 

2.  The  defendants'  motion  for  a  new  trial  was  overruled,  the  ground 
of  the  motion  being  that  the  verdict  was  contrary  to  the  law  and  the 
evidence.  There  was  no  need  to  make  this  the  subject  of  a  bill.  The 
motion  was  the  usual  and  necessary  formality. 

3.  The  Judge  wrote  his  charge  as  requested,  and  read  from  the 
manuscript,  but  he  had  occasion  to  quote  from  Wharton,  and  read  the 
passage  from  the  book.  He  says  he  ^^  could  see  no  difference  between 
reading  from  the  printed  pages  of  Wharton,  and  copying  from  the 
book,  and  reading  the  copy." 

Nor  can  we. 
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4.  The  court  charged  that  '^  ODe  cannot  invoke  the  law  of  self- 
defense  in  a  case  where  malice  is  shown  to  have  existed  against  the 
party  killed  before  the  personal  difficulty  commenced,  even  though 
the  defendant  be  placed  in  the  attitude  of  great  personal  danger  by  the 
assaulted  party  after  the  defendant  had  made  the  first  attack/' 

I'he  charge  is  obscurely  worded,  but  could  scarcely  mislead  the 
jury.    As  we  interpret  it,  it  is  not  error. 

5.  This  is  similar  to  the  first  bill,  the  abstract  principle  to  be 
charged  being  different,  but  the  reason  of  refusal  the  same. 

6.  The  court  directed  the  clerk  to  transcribe  from  Wharton  the 
passage  read  to  the  jury,  and  incorporate  it  in  his  charge.  The  de- 
fendants appear  to  suppose  that  it  was  rigorously  sacramental  that 
the  Judge  should  transcribe  from  tUe  law  book,  and  read  the  passage 
from  his  manuscript,  and  not  having  transcribed  it,  but  having  read  it 
from  the  book,  that  neither  Judge  nor  clerk  could  then  insert  it  in  the 
charge. 

We  do  not  think  it  necessary  to  do  more  than  state  the  objection  to 
show  its  frivolonsness.  Without  the  incorporation  of  the  printed 
passage  in  the  transcribed  charge,  it  would  have  been  incomplete  in 
the  record. 

There  is  also  an  assignment  of  errors,  containing  two  points  of 
objection : 

1.  The  verbal  order  to  the  sheriff  to  summon  talesmen  did  not  in- 
struct him  specially  to  summon  them  from  the  bystanders  or  men 
present  in  the  court  room. 

It  is  not  required  that  talesmen  should  be  summoned  from  the  by- 
standers, and  sometimes  there  is  the  best  of  reasons  why  they  should 
not  be. 

2.  The  sentence  is  alleged  to  be  unconstitutional,  because  the  Judge 
refused  to  assign  any  reasons  for  his  judgment,  and  did  not  sign  it. 

Jndgments  in  criminal  proceedings  are  not  required  to  be  signed. 
We  do  not  understand  what  is  meant  by  the  Judge's  not  assigning 
reasons  for  lii$  judgment,  unless  the  defendants'  counsel  imagined  it 
was  needful  in  sentencing  a  criminal,  to  have  any  other  reason  than  a 
verdict  of  conviction  by  a  jury,  after  a  trial  regular  in  form. 

Judgment  affirmed. 
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34  1066 
45  1203 
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34  1066 
117    592 


No.  85. 

E.  J.  Woods  vs.  Jones,  Cowan  &  Knowlton  et  als. 

• 

Wfaen  an  injary  would  not  hare  happened,  except  for  the  culpable  neKliffence  of  the  patty 
iz^jnred,  oonctmiDS  with  that  of  the  other  party,  no  action  can  be  maintained. 

A  Sailitwd  Company  Is  not  liable  to  a  passenger  for  an  accident  whlcbhe  might  have  preTonted, , 
by  ordinary  attention  to  hia  gaiety,  even  though  the  agents  in  charge  of  the  train  are  also 
remiss  in  their  duty. 


A 


PPEAL  from  tbe  First  District  Court,  Parish  of  Caddo.     Taylor,  J., 


J,  L.  Rargrave  and  J.  8,  Young,  for  Plaintiff  and  Appellant: 

On  the  bill  of  ezoeptions  to  the  refusal  of  the  Hon.  Judge  a  quo  to  charge  as  requested.  T. 
85  Thomp.  on  Neg.  383 ;  M'ks  Und.  on  Torto,  98S,  S86,  SiH ;  Tbomp.  on  Catriers,  441,  Ml, 
943 ;  Bed.  on  Caniers,  336 ;  Pieroe  on  Railroads,  337. 

Alexander  dt  Blanchard,  J,  H,  Shepherd,  and  Wiee  ds  Herndan,  for 
Defendants  and  Appellees : 

When  contractors  are  engaged  In  bnUding  araUroad,  and  running  constraction  trains,  oonsent 
to  take  a  passenger  Ibr  hire,  on  their  train,  they  are  private  carriers  for  hire,  and  bonnd 
to  use  only  such  oare  and  skill  in  the  running  and  management  of  the  train,  as  prudent 
and  cautious  men  would  use  under  such  circumstances,  and  the  passenger  in  such  case 
takes  upon  himself  the  risk  of  such  conveyaqoe.    13  Wallace,  369. 

« 

The  evidence  shows  that  defendants  in  this  case  were  not  negligent  or  ttnskilfol  in  the  running 

and  management  of  the  train  at  the  time  complained  of. 
Eren  if  the  defendants  were  at  fdtult,  the  plaintiff  cannot  recover,  if  it  la  proved  that  the 

injured  party  was  negligent,  and  by  his  own  carelessness  contributed  to  the  disaster.    17 

L.  363;  18  L.  339;  1  An.  374;  3  An.  48,  441;  6  An.  495;  9  An.  441;  11  An.  393;  33  An.  364, 

463,  493^  739 ;  37  An.  53 ;  38  An.  .TiO,  710;  30  An.  15;  31  An.  490;  33  An.  615;  33  An.  154; 

S4  An.  180;  5  Otto  430,  697 ;  Angell  on  Carriers.  Sec.  556 ;  Bedfield  on  Railways,  VoL  3,  p. 

368 ;  13  Central  Law  Journal,  371 ;  14  Central  Law  Journal,  13  and  156 ;  15  Central  Law 

Journal,  171  and  154. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  by  a  mother,  to  recover  from 
the  defendants  ten  thousand  dollars  damages,  alleged  to  have  been 
sustained  by  her  son,  in  consequence  of  his  suffering  inexpressible 
agony  and  terror  at  the  prospect  of  his  impending  death,  which  occurred 
in  September,  1881,  by  the  gross  negligence  and  wanton  misconduct  of 
the  defendants. 

The  defense  is,  that  the  defendants  are  not  common  earners,  and 
that  even  were  they  such,  they  are  not  liable,  because  tbe  plaintiff's 
son  is  chargeable  with  contributory  negligence. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  for  the  defend- 
ants.   From  the  judgment  thereon,  the  plaintiff  has  appealed. 

Our  attention  is  called  to  a  bill  of  exception,  taken  to  the  charge  of 
the  District  Judge  to  the  jury,  which  is  attacked  as  illegal. 
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We  will  ignore  the  bill,  as,  even  if  the  charge  had  bceu  illegally 
giren,  we  would  not  remand  the  caae,  all  the  evidence  of  which  it  la 
susceptible  being  in  the  record. 

We  will  also  pretermit  deciding  whether  the  defendants  were  com- 
mon or  private  carriers,  as  that  issue  is  not  necessary  to  arrive  at  a 
conclusion  in  this  litigation. 

.  The  evidence  shows,  that  the  victim  of  the  unfortunate  accident  had 
considerable  experience  in  railroad  construction,  and  was  awnre  that 
the  road  in  charge  of  the  defendants  for  constructi'on,  and  on  which  he 
proposed  to  travel,  was  rough  and  unballasted,  and  that  trains  were 
apt  to  run  off  the  track.    The  evidence  shows  they  often  did  so. 

On  the  day  that  Woods,  the  victim,  took  passage  on  the  train,  the 
same  was  composed  of  the  epgine,  an  empty  coal  car  and  a  caboose,  iji 
which  seats  had  been  placed  for  train  men,  and  for  the  convenience  of 
persons  willing  and  allowed  to  travel  on  the  unfinished  and  dangerous 
road.  It  appears  that  Woodsy  instead  of  seating  himself  in  the  caboose, 
as  he  securely  could  have  done,  took  a  seat  on  the  coal  car. 

It  is  not  material  whether  or  not  he  did  so  oo  the  side  board,  or 
indulged  too  freely  in  copious  draughts  of  a  good  or  bad  intoxicating 
beverage.  The  fact  is,  that  at  a  given  point,  the  train  ran  off  the 
track,  Woods  was  dashed  from  the  car  on  which  he  stood,  and  was  run 
over;  that  his  head  was  crushed,  instant  death  probably  following. 
Persons  who  had  taken  seats  in  the  caboose,  escaped  uninjured. 

As  soon  as  the  car  had  jumped  the  track,  the  engineer  reversed  and 
plugged  his  engine,  sanded  the  track,  whistled  for  the  brakes,  the 
brakesmen  responding.  But,  however  promptly  and  efficiently  this 
was  done,  the  accident  had  happened,  and  no  human  aid  could  then 
have  repaired  the  injury  inflicted  on  the  reckless  and  adventurous 
traveller. 

It  is  clear,  that  had  Woods  taken  a  seat  in  the  caboose,  a^*  ordinary 
foresight  prescribed,  and  the  example  of  all  others  dictated,  the 
deplorable  occuiTence  would  not  have  made  him  the  victim  of  his 
audacity. 

As  he  could  not  have  ridden  Safely  on  the  coal  car,  he  was  bound  \o 
have  taken  a  seat  in  the  caboose. 

Even  if  some  negligence  could  be  imputed  to  the  defendants,  it  is 
diffi:cult  to  perceive  how  recovery  against  them  could  be  had  in  this 
case. 

The  equitable  rule  by  which  liability  in  such  cases  is  to  be  t-ested,  is 
80  universally  recognized  and  applied,  that  there  can  be  no  escape 
from  its  operation. 

That  rule  is,  that :  where  one  of  two  persons,  either  innocent  or 
mutually  negligent,  must  suffer,  the  one  who  knew  of  the  cause  which* 
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'  conld  have  occasioned  and  did  occasion  the  injury,  and  who  conld  have 
avoided  it,  and  did  not  do  so,  mast  bear  the  loss.  34  An.  180;  33  An. 
155;  5  Otto,  441 ;  6  McLean,  242,  and  aathorities  in  the  cases. 

In  R.  R.  Co.  vs.  Aspell,  23  Pa.,  the  Coart  distinctly  held:  that  where 
it  can  be  shown  that  an  injary  would  not  have  happened,  except  for 
the  culpable  negligence  of  the  party  injured  concurring  with  that  of 
the  other  party,  no  action  can  be  maintained.  A  railroad  company  is 
not  liable  to  a  passenger  for  an  accident  which  the  passenger  might 
have  prevented  by  ordinary  attention  to  his  safety,  even  though  the 
agents  in  charge  of  the  train  are  also  remiss  in  their  duty. 

In  such  raling  we  formally  concur. 

The  jury  did  not  err  in  finding  for  the  defendants,  and  the  Judge 
was  right  in  giving  judgment  accordingly. 

Judgment  affirmed,  with  costs. 

Fenner,  J.,  takes  no  part  in  this  decision. 


84  10681 
•111  860, 
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No.  83. 
The  State  of  Louisiana  vs  Sam.  Granville  et  al. 

• 

1.  It  is  not  necessary  that  an  iDdiotment  should  show,  on  its  face,  that  it  was  found  dozing  s 
session  of  the  oonrt,  when  that  fact  appears  ftt>m  the  minntee  in  the  record. 

S.  Where  the  finding,  endorsed  on  the  indiotment,  is  signed  **  A.  Wartelle,  Foreman,"  and 
the  minutes  show  that  *'  Armand  Wartelle  "  was  appointed  foreman,  heldj  sufficient. 

3.  Sec.  1048,  Rev.  Stat,  dispensing  with  the  necessity  of  setting  forth  in  indictments  for 
murder  the  manner  and  means  in  and  by  which  the  death  was  caused,  is  not  inoonaistent 
with  Art.  8  of  Constitution  of  1879.   Affirming  State  vs.  Bartley,  34  An.  147. 

4.  Brldence  to  show  the  absence  and  sickness  of  the  witness  and  the  consequent  impossi- 
bility of  procuring  his  attendance,  is  admissible,  in  aid  of  the  sheriff's  return  of  non- 
service,  as  a  foundation  for  the  introduction  of  his  testimony  taken  on  preliminary  triaL 


j^  PPEAL  from  the  Thirteenth  District  Court,  Parish  of  St  Landry. 
Hudspeth,  J. 


A 


M.  S»  Grain,  District  Attorney,  for  the  State,  Appellee. 
Strotlier  dt  Fraaee,  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Defendant,  convicted  of  murder  without  capital  punish- 
ment, and  sentenced  to  the  penitentiary  for  life,  demands  reversal  on 
oUowing  grounds,  viz : 

1.  That  the  indictment  does  not  show,  on  its  face,  that  it  was 
found  during  a  session  of  the  court. 

This  was  unnecessary.  The  minutes  of  the  court,  forming  part  of 
the  record,  suflQciently  show  the  facts  as  to  the  sessions  of  the  court. 
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2.  That  the  findlDg,  endorsed  on  the  indictment,  is  signed,  *'  A. 
Wartelle,  Foreman  of  the  Grand  Jury,"  while  the  minutes  of  the  court 
show  that  Armand  Wartelle  was  appointed  as  such  foreman. 

In  presence  of  the  fact  that  the  record  shows  there  was  but  one  War- 
telle on  the  Grand  Jury,  and  in  absence  of  any  suggestion  of  fraud,  the 
objection  must  be  treated  as  frivolous. 

3.  That  the  indictment  does  not  set  forth  the  "nature  and  cause  of 
the  accusation,"  as  required  by  Article  8  of  the  present  Constitution. 

The  objection  is  founded  on  the  failure  of  the  indictment  to  set  forth 
"the  manner  in  which,  or  the  means  by  w^hich,  the  death  of  the 
deceased  was  caused." 

Such  setting  forth  is  expressly  dispensed  with  by  R.  S.  Sec.  1048,  and 
we  have  heretofore  held  that  this  Section  was  not  inconsistent  with 
Art.  8  of  the  Constitution,  disposing  of  all  the  arguments  now  urged 
against  the  position.     State  vs.  Bartley,  34  An.  147. 

4.  The  admission,  over  defendant's  objection,  of  the  testimony  of 
Bacon,  a  witness  for  the  State,  taken  at  a  preliminary  trial.  The 
sheriff's  return  on  the  summons  to  Bacon  was,  that  he  was  unable  to 
serve  it,  being  reliably  informed  that  the  said  Bacon  had  left  the 
parish. 

At  the  trial  the  State  offered,  and  the  court  received;  against  defend- 
ant's objection,  parol  evidence  establishing  that  Bacon  was  lying  sick 
in  hospital  in  New  Orleans. 

The  admissibility  of  this  last  mentioned  evidence,  and  its  sufficiency, 
in  connection  with  the  sheriff's  return,  to  authorize  the  reception  of 
Bacon's  testimony  at  the  preliminary  trial,  are  fully  sustained  by  the 
authority  of  Stat«  vs.  Harvey,  28  An.  105. 

The  case  of  State  vs.  Boitreaux,  31  An.  188,  relied  on  by  defendants' 
counsel,  rested  upon  the  insufficiency  of  the  return  on  the  subpoena, 
unaided  by  testimony  establishing  affirmatively  the  impossibility  of 
procuring  the  attendance  of  the  witness.  The  case,  therefore,  does  not 
apply. 

Other  errors  assigned  have  no  force,  and  are  not  even  supported  by 
argument. 

Judgment  affirmed. 
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No.  91. 

34  lOOO 

J 13  858  Angus  McNeil  et  al.  vs.  Hicks  &  Howell. 

The  dedication  of  property  to  pnblic  qm  needa  not  be  .made  in  expreas  tenna. 

In  caae  of  doubt  aa  to  the  extent  of  the  property  dedicated,  the  contemponuieeaa  ani  aa^ 
aeqnent  oontinnona  coaatraction  of  the  dedication,  pnt  npon  it.  or  accepted  by  bath  dw 
public  and  the  former  owners  of  the  property,  shoold  aerre  to  reoMtve  the  dovbC 

A  municipal  corporation  may  alienate,  or  chanj^e  the  use  and  dealioation  of  public 
when  authorized  to  do  ao  by  the  legislature,  in  view  of  the  public  intereat. 


A 


PPEAL  from  the  First  District  Court,  Parish  of  Caddo.     Taylor,  J. 


J.  W,  Jones  and  J.  B.  Slattery,  for  PlaintiflTs  and  Appellants : 

The  loetu  in  quo,  not  having  been  snbdi\ided  in  lota,  blocks,  streets  and  aUeya.  prior  to  the 

incorporation  of  Shreveport,   (Acts  of  1839,  p.  SOO)  did  not  form  part  ot  the  city  of 

Shreveport,  until  its  limita  ware  enlargf^  in  1871. 
If  not  within  the  city  limits,  the  city  could  exercise  no  control  over  it,  cTen  to  keep  it  fijr  the 

public  use. 
If  within  the  Qity  limits,  there  is  no  evidence  to  show  a  dedication.    The  affiiira  of  the  Tova 

Company  were  managed  by  ita  president.    T.  53.     He  could  not  dedicate  the 

property  without  a  special  authorisation.    C.  C.  733. 
The  individual  members  could  not  dedicate  the  common  property,  or  any  part,  umtil  it 

partitioned.    C.  C.  743. 
Some  of  the  ownera,  at  the  time  of  the  partition,  were  minors  and  married  women,  aod  could 
•    only  alienate  it  according  to  the  forms  prescrilied  for  the  alienation  of  their  property.    C- 

C.731. 
yo  use  by  the  city  for  pnblic  purposes  is  shown,  and  no  assent  by  the  owners  isahown  that  it 

should  be  used  for  6aid  purpose,  and  such  assent  is  absolutely  necessary. 
The  failure  of  the  owners  to  pay  taxes  is  no  evidence  of  a  dedication.    7  An.  497.  SOS. 
Tse  by  the  public  of  private  property  does  not  make  the  property  public.    96  An.  488. 
If  the  property  was  dedicated  to  pnblic  une,  it  reverted  to  the  oiiginal  owners  free  from  such 

use  by  the  abandonment  of  the  use.    C  C.  472;  15  An.  427;  17  An.  171. 
The  use  of  property  for  public  purposes  is  servitude.    C.  C.  658.  665 ;  N.  0.  &  Chattano<^a  B. 

R.  vs.  New  Orleans,  36  An.  .S23 ;  Mackeldj,  p  '^0 ;  Dillon  on  Incorporationa,  496;  Cooley'i 

Con.  Lim.  697,  et  nq. 
Servitudes  are  extinguished  by  abandonment,  by  renunciation,  and  by  expiration  of  time.    C. 

C  783. 
By  prescription  resulting  from  non-use.    C.  C.  3546  ;  20  An.  52. 
When  they  are  in  such  a  situation  that  they  can  no  longer  be  used.    C.  C.  784. 
Servitudes  are  also  extinguished  by  the  renunciation  or  voluntary  release  of  them  by  the  ovner 

of  the  estate  to  which  they  belong.    C-  C.  816. 
When  the  servitnde  is  extinguished  the  property  in  full  reverts  to  the  original  owners.  C  C* 

482.  658 ;  15  An-  428 ;  17  An.  281. 

Alexander  d;  Blancliard  and  Wise  &  Herndonj  for  Defendants  and 
Appellees : 

No  deed  or  act  of  conveyance  is  necesNiry  to  dedicate  land  to  public  use,  nor  does  it  require 

any  formality. 
All  that  is  required  is  the  assent  of  the  owner  of  the  Und,  and  the  fact  of  ita  being  used  for 

the  purposes  intended. 
The  dedication  of  property  for  public  uses  may  be  inferred  fh>m  facts  and  circumstances.   5 

L.  133;  13  L.  326  ;  18  L.  333,  286;  8  R.  93;  7  An.  359  ;  9  An.  844,  567;  18  An.  560;  31  Afl. 

244 ;  23  An.  536 ;  6  Peters.  431 ;  Angell  on  Highwaya,  para.  142,  149. 
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The  LegisLatore  has  at  all  times  a  right  to  change  the  destination  of  public  places.    5  L.  174 
and  194 ;  13  L.  351 ;  10  Peters,  733 ;  18  L.  192 ;  8  An.  145 ;  3  An.  230. 


The  opioioa  of  the  Court  was  delivered  by 

MANNING;  J.  Larkin  Edwards,  to  whom  a  grant  of  six  hundred  and 
forty  acres  of  land  had  been  made,  sold  it  to  Angus  McNeil  and  six 
others  in  1835,  and  they  divided  a  part  of  it  into  lots  and  streets,  formed 
a  company  for  its  sale  and  management,  which  they  called  the  Shreve- 
port  Town  Company,  and  obtained  an  act  of  incorporation  in  18i)9. 
The  present  town  of  Shreveport  is  situated  upon  and  within  that 
grant. 

A  map  or  plat  of  the  future  town  was  made  between  the  two  dates 
above,  upon  which  an  open  space  of  irregular  shape  and  width  is  left 
between  the  front  blocks  of  lots  and  the  river.  In  1871  tliis  open 
space  was  divided  into  fifty-three  lots,  and  these  lots  were  sold  by  the 
town  authorities,  and  purchased  by  a  number  of  pei*8ons,  among  whom 
are  the  present  defendants. 

The  plaintiffs  claim  title  to  this  open  space,  or  the  lots  into  which 
it  was  divided,  through  immediate  or  meme  conveyances  from  Larkin 
Edwards.  The  defendants  contend  that  this  open  space  wa«  dedicated 
to  the  public  when  the  town  was  laid  off  and  incorporated,  and  had 
been  used  for  public  purposes  more  than  thirty  years,  when  in  1871 
the  town  council,  by  authoritv  of  the  legislature,  sold  and  conveyed  it, 
or  such  parts  of  it  as  the  i^naintiffs  claim  in  this  suit,  to  them.  The 
prescription  of  thirty  years  and  res  adjudieaia  are  pleaded. 

The  act  of  incorporation  provides,  '^  that  all  the  tract  or  portion  of 
land  situate  in  the  Parish  of  Caddo,  on  the  southwest  bank  of  Red 
River,  laid  off  and  divided  into  lots  by  the  ^reveport  Company,  and 
known  as  the  reservation  made  by  the  Caddo  Indians  to  Larkin 
Edwards,  consisting  of  six  hundred  and  forty  acres,  shall  continue  to 
be  designated  and  known  as  the  Town  of  Shreveport,  etc."  Act«  of 
1839,  p.  200. 

The  plaintiffs  contend  that  only  such  part  of  this  tract  as  had  beetf 
then  laid  off  and  divided  into  lots  was  incorporated  as  a  town  by  this 
Act,  and  since  the  open  space  between  the  river  and  the  nearest  lots 
or  blocks  was  not  laid  off,  that  the  ownership  of  it  remained  in  the 
propiietors  of  the  Larkin  Edwards^  reservation,  and  that  it  was  not 
within  the  corporate  limits  of  Shreveport  prior  to  1871,  and  had  not 
been  dedicated  to,  or  used  by  the  town  for  public  purposes }  and  if  it 
had  been  so  dedicated,  it  was  afterwards  sold  to  private  individuals, 
for  private  purposes,  and,  in  conatiuence,  its  ownership  reverted  to  the 
original  proprietors  or  their  vendees. 

The  land  thus  incorporated  is  described  as  that  '*  known  as  the 
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reservation  made  by  the  Caddo  Indians  to  Larkin  Edwards,  congiRting 
of  six  hundred  and  forty  acres,"  and  also  as  *'  laid  oft*  and  divided  into 
lots  by  the  Shreveport  Company."  To  sustain  the  plain tifTs'  con- 
struction, this  last  sentence  must  alone  be  adopted  as  the  description 
of  the  area  incorporated,  and  the  larger  and  broader  descriptive  terms 
ninst  be  ignored.  This  is  not  in  accordance  with  the  accepted  canons 
of  construction.  The  draftsman  of  the  Act  first  recites  the  territory  to 
be  incorporated  as  the  laud  in  Caddo,  on  the  river  bank,  laid  off  into 
lots,  and  then  to  prevent  its  restriction  to  that  alone,  adds  its  det^ig- 
nation  as  the  Larkin  reservation,  and  its  extent  as  640  acres. 

The  plaintiffs'  counsel  ask,  "  what  reason  could  there  be,  at  that 
early  day,  to  include  so  much  rural  property  within  a  city  (sic)  and 
subject  it  to  taxation,  property  which  could  not  reasonably  be  ex- 
pected to  be  needed  for  urban  purposes  for  many  years."  He  need 
only  measure  the  extravagant  hopes  of  the  founders  of  Shreveport  by 
those  of  the  inhabitants  of  villages  and  towns  on  the  route  of  the 
railway  down  the  Red  River  valley,  at  this  moment,  to  nndei-stand 
what  visions  of  coming  greatness  agitated  their  breasts.  The  men  who 
incorporated  Slireveport  would  have  scornfully  smiled  at  the  incredu- 
lity and  want  of  confidence  of  him  who  doubted  that  the  whole  Larkin 
Edwards'  reservation  would  shortly  be  needed  for  the  rapidly  increasing 
population. 

If  the  extent  of  the  incorporated  area  were  in  doubt,  by  reason  of 
confusion  in  its  description,  the  contemporaneous  and  subsequent  con- 
tinuous construction,  accepted  by  the  public  and  by  the  Larkin 
Edwards'  vendees,  sliows  that  it  was  not  considered  as  confined  to  the 
laid-off  lots. 

These  vendees,  as  X\\%  Shreveport  Town  Company,  sold  as  many 
lots  as  were  in  demand,  and  in  184.S  divided  among  themselves 
whatever  property  was  then  unsold.  The  notarial  act  of  partition  is 
drawn  with  great  minuteness  of  detail,  and  in  the  opening  sentence 
announces  that  they  ''  proceeded  to  make  a  partition  and  distribution 
in  kind  of  the  property  belonging  to  the  Shreveport  Company,  re- 
maining unsold  in  the  town  of  Shreveport,  among  and  between  the 
owners  and  proprietors  thereof."  No  part  of  this  "  open  space  "  is  in- 
cluded in  this  partition,  and  it  is  thus  apparent  that  the  members  of 
the  Company  did  not  then  suppose  they  had  retained  the  proprietorship 
of  it.  This  partition  was  manifestl3'  intended  to  be  final  and  complete, 
and  the  failure  to  include  this  open  space  in  it  negatives  the  plaintiffs' 
theory  that  it  was  treated  as  their  private  property.  Sarpy  vs. 
Municipality,  9  An.  597. 

If  it  was  not  their  property  in  the  same  sense  as  the  lots  which  they 
partitioned;  it  must  have  been  the  property  of  the  public,  and  must 


J 


SHREVEPORT,  OCTOBER,  1882.  1003 

—  ----'■  , 

Jones  V8.  Carrie  et  al. 

have  been  considered  by  tlieinselves  as  dedicated  to  public  uses,  as  tlie 
spaces  between  the  blocks  were  thus  dedicated  for  streets.  In  neither 
case  was  there  an  express  dedication  in  totidem  rerbiSf  nor  was  it  neces- 
sary.    City  of  Lafayette  vs.  Holland,  18  La.  287. 

From  1839,  the  date  of  incorporation,  to  1861  when  a  claim  was  first 
set  up  to  this  open  space,  neither  the  plaintiffs  nor  their  vendors  ever 
exercised  any  act  of  ownership  over  it,  nor  is  there  any  evidence  to 
raise  a  presumption  that  they  ever  intended  to  interpose  any  claim  to 
it.  This  claim  was  first  made  in  18C1,  and  was  not  successful.  Pickett 
vs.  Brown,  18  An.  560.  The  same  question  was  again  presented,  and 
adjudicated  adversely  to  the  claimants.  Shreveport  vs.  Walpole,  22 
An.  526.  We  do  not  propose  to  go  over  the  ground  covered  by  the 
opinions  in  those  cases.  They  form  the  basis  of  the  plea  of  res  adjudi-^ 
caia.  Strictly  and  technically  they  do  not  sustain  it,  but  they  decide 
the  identical  question  in  this  suit,  and  w^e  see  no  reason  to  induce  ub 
to  reach  a  different  conclusion. 

The  doctrine  was  early  declared  by  this  Court,  that  a  municipal  cor- 
poration may  alienate,  or  change  the  use  and  destination  of  public 
places  with  the  consent  and  by  the  authorization  of  the  sovereign 
power  first  obtained,  whenever  the  public  interest  may  require  it. 
De  Armas  vs.  Mayor,  5  La.  132;  Mayor  vs.  Hopkins,  13  La.  326;  Mayor 
vs.  Leverich,  Ibid,  332.. 

Such  authorization  was  given  the  Town  of  Shreveport  by  the  legis- 
lature of  the  State  in  1871,  and  tlf^  title  of  the  defendants  is  thus  pro- 
tected from  successful  attack.  The  two  adjudications,  tliat  the  open 
space  upon  which  the  defendants  have  built,  had  been  and  was 
dedicated  to  public  uses,  and  that  the  title  thereto  was  vested  in  the 
municipal  corporation  for  such  purposes,  ought  not  lightly  to  be  dis- 
turbed, even  if  they  were  erroneous ;  but  we  are  satisfied  of  their 
correctness. 

The  lower  court  so  adjudged. 

Judgment  aflirmed. 


No.  92. 
Virginia  Jones,  Administratrix,  vs.  A.  Gurrie  et  al. 

In  order  to  recover  against  pnblio  officers  having  the  control  and  distribution  of  public  monies, 
for  non-pay niont  of  a  debt  liquidated  by  a  judgment  again.'*t  the  corporation,  to  force 
wliich  a  mandamut  was  granted  and  which  was  placed  on  the  budget  of  expenditures,  it 
is  necessary  to  prove  that  the  fund  required  to  pay  was  raised,  that  it  was  diverted,  «xtd 
that  the  creditor  has  sustained  loss  and  injury. 
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c7.  Tr.  Jones,  for  Plaintiff  and  Appellant : 

1.  Article  909  of  the  Constitution  of  1879,  which  limits  the  powers  of  municipal  Untkato 
ten  mUls  on  the  dollar,  cannot  affect  the  rij^hts  of  antecedent  contracts  of  the  citjof 
Shreveport.  They  are  protected  by  the  Constitntion  of  the  United  States,  wbieh  fntiii 
States  to  pasM  laws  impairing  the  obligations  of  contracts.  This  is  no  lou«;er  as  epn 
question  in  the  Jarispmdenoe  of  this  State.  31  An.  765;  39  An.  409.  72S,  «B4:  S  As. 
79,  1179. 

8.  Municipal  corporations  have  no  inherent  powers  of  taxation,  bat  can  tax  only  as  the  Sok 
has  thought  proper  to  permit.    33  An.  1179. 

3.  Uuder  the  city  charter  of  1871,  as  well  as  the  charter  of  1878,  the  city  had  power  teleTj 
taxes  not  exceeding  1}  per  cent.,  which  can  only  be  levied  in  one  year  for  the  essaai 
year.    33  An.  1180,  and  the  charters  there  referred  to. 

4*  The  revenoes  of  the  city  thus  raised  for  the  ensuing  year  mast  be  applied  to  meet  the 
expenditures  and  liabilities  as  set  down  in  the  budget.  City  charter  of  1878,  p  8664,  Sk. 
12;  33  An.  1181. 

5.  The  defendants,  in  disbarsing  the  taxes  gathered  from  the  people  otherwise  than  the  UsbiS- 
ties  specified  in  the  budget,  were  wrougdoer^and  in  fault,  and  thereby  damaged  plsintif 
and  are  liable  for  same.  C.  C  3315-16.  And  mistakes  and  honest  intentiuns  will  imI 
excnse  the  offenders  for  torts.  Dillon  on  Mnn.  Cor.  par.  176,  and  note  to  saons  u  t» 
liability  for  torts,  p.  999,  par.  691.    Cooley's  Con.  lim.  p.  259. 

6.  The  measure  of  damages,  is  the  amount  collected  by  taxation  and  otherwise  by  tb 
defendants  from  the  people  and  misapplied,  which  is  the  sum  as  claimed  by  plaintifll  Tbe 
defendants  having  exercUied  the  right  once,  cannot  force  the  payment  a  second  tlBft- 
Cooley  on  Lim.  p.  SS9. 

Wm.  A,  Seajfy  for  Defendants  and  Appellees : 

1.  In  order  to  render  the  officers  of  a  municipal  corporation  liable  personal! v  it  moat  be 
shown  that  they  refused  to  obey  a  peremptory  mandamus  to  levy  a  special  tax.  DiDosM 
Municipal  Corporations,  §  691 ;  11  Wall.  136. 

2.  The  placing  of  a  part  of  plaintiff 's  Judgment  on  the  annual  city  budget  is  not  the  levyiiK 
of  a  special  t^x,  or  a  contract  binding  the  city  to  devote  the  proceeds  of  the  tax  of  tlut 
year  to  its  full  payment 

3.  A  peremptory  mandamus  on  one  class  of  officers,  under  one  form  of  the  city  govenuBeDt 
cannot  be  extended  so  as  to  operate  another  class,  under  a  different  form,  two  yean  tfto' 
its  issuance. 

4.  All  the  creditors  of  a  municipal  corporation  have  an  equal  right  to  be  placed  on  the  aninnl 
bndget  and  be  paid  in  eoneunu.  33  An.  1183.  If,  after  paying  the  greater  partof  ttr 
plaintiff's  .ludgment.  the  city  officers  should  wait  until  the  other  creditors  idioold  Iiit« 
received  their  fair  proportion,  they  would  be  exercising  a  sound  discretion  and  conld  sol 
be  compelled  by  mandamus  to  pursue  a  different  course. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  to  hold  personally  responsible 
the  defendants,  who  are  the  Mayor  and  Trustees  of  the  City  of  Shreve- 
port, for  an  alleged  diversion  of  funds  raised  to  satisfy  a  Judgmeot 
which  plaintiff  represents  against  the  corporation,  and  on  which  |2,350 
remain  due. 

The  defense  is,  that  the  taxes,  etc.,  were  not  levied  for  the  speeiol 
purpose  of  paying  the  judgment,  but  with  a  view  to  satisfy,  as  far  as 
the  same  could  justify,  all  the  budgeted  debts  and  liabilities  of  the  city 
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after  provision  made  for  its  alimony,  and  that  what  taxes,  etc.,  were 
thus  realized,  were  accordingly  applied. 

From  a  judgment  in  favor  of  the  defendants,  the  plaintiff  has 
appealed. 

It  appears  that,  in  order  to  secure  a  satisfaction  of  the  judgment,  a 
mandamus  had  been  obtained  in  Sept.,  1875,  directing  the  then  munic- 
ipal autliorities  t^  ^*  forthwith  proceed  and  collect  a  sufficient  tax  and 
discharge  the  judgment  of  plaintiff  and  all  costs."  This  order  was 
served  in  August,  187t>. 

The  defendants  were  inducted  into  office  in  1878.  Finding  the  judg- 
ment unsatisfied,  they  placed  it  on  the  budget  of  that  year,  with  other 
debts,  to  be  paid  in  1879;  but  passed  no  ordinance  to  levy  a  special 
tax  and  made  no  special  provision  for  it. 

The  evideuce  shows  that  the  funds  proceeding  from  taxes,  licenses 
and  fines,  after  being  applied  to  the  alimony  of  the  city,  were  distrib- 
uted pro  rata  among  the  city  creditors  recognized  on  the  budget,  and 
that  the  amount  accruing  on  the  judgment  in  question  was  actually 
applied  to  it,  reducing  it,  as  stated,  to  $2,350. 

The  plaintiff  claims  that  part  of  the  funds,  which  should  have  been 
applied  to  a  further  satisfaction  of  the  judgment,  was  diverted  and  used 
to  pay  liabilities  not  in  the  budget. 

We  have  looked  through  the  transcript,  and  specially  the  Comp- 
troller's report  for  1875,  and  although  we  find  that  a  saving  of  some 
$3,0(X)  was  made,  we  have  failed  to  discover  any  accounted  misappro- 
priation of  the  same  to  such  liabilities  or  otherwise,  as  charged  by 
plaintiff. 

Surely  there  was  no  diversion  of  funds  for  private  purposes.  If  the 
amount  was  used  to  extinguish  corporate  debts,  the  plaintiff  has  not 
sustained  such  injury  thereby  as  demands  that  the  defendants,  who 
are  not  charged  with  bad  faith,  should  be  mulcted  personally  to  pay 
the  balance  due,  when  the  corjwration  is  well  able  to  pay  her  debts, 
particularly  that  represented  by  the  plaintiff.  The  only  injury  which 
can  be  complained  of  is  the  deprivation  of  the  enjoyment  of  the  money  ; 
but  for  such  deprivation,  the  very  judgment  allows  eight  per  cent, 
interest.    Dillon,  M.  C,  $  691  and  note. 

Had  the  diversion  charged  taken  place,  and  had  the  plaintiff  thereby 
sustained  loss  and  injury,  there  can  be  no  doubt  that  the  defendants 
would  have  been  liable. 

Judgment  affirmed,  with  costs. 
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No.  93. 
I  34 1096  M.  D.  i*.  Cane  vs.  F.  E.  Sewall  et  al. 
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Where  a  Judgment  creditor,  adjadicatera  and  sherifTs  are  joined  in  a  unit  to  annnl  the  Judg- 
ment and  the  sales  and  to  recover  damages  in  tolidOf  there  is  a  mij>Joiiider  and  an  excep> 
tlon  setting  up  the  same  should  be  sustained. 

Whe:  e  it  apitearM  that  a  Judgment  was  rendered  after  answer,  and  was  subsequently  acquieeced 
in  by  the  defendant,  by  payment  of  interest  and  pronjise  to  pay  such,  and  the  party  against 
whom  it  was  rendered  was  present  in  the  parish  and  yet  suffered  it  to  be  executed, 
without  opposing  its  execution  by  suit,  such  party  is  considered  as  estopjied  and  cannot 
attack  the  Judgment,  or  what  was  legally  done  under  it. 


A 


PPEAL  from  the  First  District  Court,  Parish  of  Caddo.     Taylor^  J. 


R.  J.  Looney,  for  Plaintiff  and  Appellant. 

Alexander  &  Blanchard  and  Samh  Landrum,  for  Defendantfi  and 
Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Bermltdez,  C.  J.  This  suit  is  brought  to  annul  a  judgment,  two 
sales  of  real  estate  made  under  it  to  different  purchasers,  and  situate 
in  difi'erent  parishes,  and  to  claim  damages  from  the  judgment  creditor, 
the  adjudicatees  and  the  sheriffs  who  officiated  at  the  sales. 

The  purchasers  of  the  property  in  Bossier  Parish,  and  the  sheriff 
there  pleaded  misjoinder  of  parties,  and  were  sustained.  The  suit 
remained  between  the  plaintiff,  the  judgment  creditor,  the  adjudicat«e 
of  the  property  in  Caddo  Parish,  and  the  sheriff. 

On  the  trial  of  the  case  on  its  merits,  the  court  found,  under  the 
defense,  that  the  judgment  attacked,  had  been,  in  divers  ways,  impli- 
edly and  expressly  acquiesced  in  by  the  defendant  therein,  and  that 
the  defense  of  estoppel  should  prevail. 

From  the  judgment  susUuning  the  exception  of  misjoinder,  and  that 
rejecting  plaintiff's  demand,  the  plaintiff  has  appealed. 

It  is  impossible  to  conceive  how  the  numerous  defendiints  could  have 
been  legally  brought  together,  to  defend  an  action  which  is  not  the 
same,  as  to  each  and  every  one  of  them,  and  which  contemplates  ./birr 
distinct  objects. 

The  purchasers  of  the  property  in  Bossier  Parish  surely  have  no 
interest  in  having  the  sjile  of  that  in  Caddo  Parish  maintained. 
Although  it  may  seem  that  the  adjudicatee  of  the  latter  property  may 
have  an  interest  in  maintaining  the  sale  of  the  property  in  the  first 
parish,  the  truth  is,  this  interest  originates,  not  in  the  fact  of  the  par- 
chase,  but  because  the  purchaser  is  the  judgment  creditor  warranting 
the  sale. 
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How  can  the  purchasers  of  the  property  in  Bossier  be  made  answer- 
able in  damages  alleged  to  have  been  perpetrated  by  another  party 
more  than  six  years  previous  to  the  sale  f  How  can  the  sheriff  of 
Caddo  be  held  accountable  for  the  frauds  said  to  have  been  committed 
by  the  purchasers  of  the  Bossier  Parish  property,  with  which  he  had 
nothing  at  all  to  do  f  14  An.  181 ;  12  An.  74 }  15  An.  311,  502 ;  24  An. 
614. 

The  judgment  sustaining  the  exception  is  correct. 

On  the  merits  of  the  suit  for  the  nullity  of  the  judgment,  contradic- 
torily with  the  judgment  creditor,  who  was  the  a^judicatee  of  the 
property  in  the  Parish  of  Caddo,  it  is  apparent,  from  the  evidence,  that 
although  the  present  plaintiff  was  not  cited,  an  answer  was  filed  in  her 
name  by  her  counsel,  who  were  also  her  agents,  And  that  the  judgment 
was  rendered  upon  a  proper  showing.  It  recites  that  the  law  and  the 
evidence  were  in  favor  of  the  plaintiff. 

The  evidence  expressly  establishes  that  the  defendant  in  the  ca^o 
knew  that  the  judgment  had  been  rendered,  that  interest  had  been 
paid  thereon,  aud  that  she  was  willing  to  continue  paying  such  until 
the  debt  could  be  satisfied  or  a  settlement  made. 

It  is  also  proved  that  the  defendant  in  the  case  was  present  in  the 
parish,  which  was  the  place  of  her  domicil,  and  yet  suffered  the  judg- 
ment to  be  executed  without  opposing  the  same. 

The  law  on  the  subject  of  nullity  of  judgment  is  unambiguous. 

Article  612,  C.  P.,  provides:  '^ The  nullity  of  a  judgment  rendered 
against  a  party  without  his  having  been  cited,  or  by  an  incompetent 
Judge,  even  if  all  the  formalities  of  the  law  have  been  observed,  may 
be  demanded  at  any  time,  unless  the  defendant  were  present  in  the 
parish,  and  yet  suffered  the  judgment  to  be  executed,  without  opposing 
the  same." 

The  announcement  or  protest  made  at  the  time  of  sale^  is  not  the 
opposition  contemplated  by  law.  It  should  have  been  made  in  the 
shape  of  a  suit.  In  this  respect,  parties  defendants  are  held  to  the  same 
formalities  as  are  required  from  third  persons.    C.  P.  395,  et  seq. 

We  have  given  due  consideration  to  the  elaborate  written  opinions 
of  our  learned  and  painstaking  brother  of  the  District  Court,  and  are 
satisfied  that  justice  has  been  done  to  the  litigants. 

Judgment  affirmed,  with  costs. 

138 


n 


1008  SUPREME  COUBT  OF  LOUISIANA, 

Beall  Ta.  SdommIoii  of  Elder. 

No.  88. 
Mrs.  Ank  M.  Beall  vs.  Succession  of  D.  J.  Elder. 

▲  suit  to  roTlTe  a  Jadgment  against  a  defoDdant  ainoe  deoeaaed,  ia  pro|ieTl  j  Inonght  i 

the  legal  repraaentatlTea  of  hla  aacoeaaion. 

▲  citation  addreaaed  to  the  meeeut&r  of  a  aaoceaaton  ia  anbatantiaHj  a  oompUanee  with  apiays 

for  citation  on  the  legal  repreaentatire  of  aaid  ancoeaaioD,  and  ia  addreaaed  to  the  4b' 
fendant  in  the  oapadty  aet  forth  in  the  petition. 
ITnder  the  reqnlrementa  of  Art  318,  Code  of  Praotioe,  the  plaintiff;  in  aeekittg  to  rsTlTe  a  jadg- 
ment bj  citation  on  the  legal  repreaentativea  of  a  anooeasloii,  moat  prore  tho  capad^  rf 
the  alleged  legal  repreaentatiTea. 


A 


PPE AL  from  the  First  District  Coart,  Parish  of  Ca^do.    Ta^,  J. 


T,  F.  Bellf  for  PlainCifPand  Appellee. 

Land  dt  Land,  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.    This  is  a  suit  for  the  revival  of  a  judgment  originaUj 
rendered  against  D.  J.  Elder,  alleged  to  have  since  died. 

Plaintiff  alleges  the  rendition  of  the  judgment  sought  to  be  revived; 
the  subsequent  death  of  her  jadgment  debtor;  the  opening  of  his 
succession,  and  the  appointment  of  Toiukiss  and  White  as  his  legal 
representatives,  and  the  petition  concludes  with  a  prayer  for  citation 
on  the  succession,  through  it«  legal  representatives,  and  for  revival  of 
the  judgment  described  in  the  petition. 

Citation  was  issued,  addressed  to  White  and  Tomkiss,  exeeuio-n  of  D. 
J.  Elder's  succession. 

Defendants  excepted,  urging,  in  substance,  that  a  suit  to  revive  a 
Judgment  against  Elder  could  not  be  brought  against  his  successios, 
which  is  not  the  representative  of  the  deceased ;  denying  that  thej 
were  legal  representatives  of  Elder,  who  had  left  heirs  of  age,  and 
present  in  the  State,  and  urging  that  the  citation  was  not  addressed  to 
them  in  the  capacity  set  forth  in  the  petition. 

This  exception  being  overruled,  and  defendants  having  filed  no 
answer,  judgment  was  rendered  against  them  by  default,  and  they  have 
appealed. 

There  is  no  force  in  the  position  of  defendants  that  the  suit  was 
erroneously  brought  against  the  succession.  The  allegations  of  the 
X>etition  show  clearly  that  the  object  of  the  action  was  to  revive  a  judg- 
ment rendered  against  Elder,  alleged  to  have  subsequently  died ;  and 
under  the  statute,  the  only  mode  of  proceeding  was  to  cite  the  succes- 
sion through  its  legal  representative. 

The  pleadings  substantially  comply  with  the  requirements  of  the 
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law,  which  provides  a  mode  of  reviving  jadgments,  which  directs  the 
sait  to  be  filed  against  the  original  defendant  or  his  representative. 
And  we  are  clear  in  our  conclasion,  that  in  cases  where  the  succession 
of  the  deceased  defendant  is  under  administration,  the  cnrator,  executor 
or  administrator  of  such  succession  is  the  identical  and  only  ^*  repre- 
sentative ''  con t-eni plated  by  the  statute  under  consideration. 

It  is  well  settled  in  our  jurisprudence,  that  the  word  ^'representa- 
tive,^ as  used  in  this  statute,  *'  simply  means  the  agent  or  attorney  in 
fact,  if  the  defendant  be  living,  or  the  executor,  curaior  or  adminis- 
trator or  heir,  as  the  case  may  be,  if  he  be  dead.^  Chapman  vs.  Nelson 
et  al.,  31  An.  34:1. 

It  is  also  settled,  and  can  now  be  considered  as  elementary,  that  all 
suit's  by  or  against  a  succession  under  administration,  mqi»t  be  brought 
in  the  name  off  or  through  the  curator,  executor  or  administrator,  or 
other  person  entrusted  with  the  administration  of  the  succession. 

Hence,  it  has  been  held  that  an  appeal  from  a  judgment  rendered 
against  a  succession  under  administration,  taken  by  one  of  the  heirs  of 
said  succession,  without  the  aid  or  concurrence  of  the  administrator, 
could  not  be  maintained.  West  vs.  Davis,  34  An.  358  ^  Audot  vs.  Gilly, 
12  R.  325  J  Prcjean  vs.  Robin,  14  An.  788. 

A  citation  issued  to  a  defendant  as  executor  is  a  substantial  com- 
pliance with  a  prayer  for  service  of  ciUition  on  the  legal  representative 
of  a  succession. 

The  word  legal  representative  is  a  generic  term,  and  an  executor  is 
one  of  the  species  of  legal  representatives. 

We  are  at  a  loss  to  discover  a  di£ference  or  variance  between  the 
capacities  of  legal  representative  and  executor  of  a  deceased  person. 

We,  therefore,  conclude,  that  the  suit  was  properly  brought;  that  the 
citation  was  correctly  issued,  and  that  the  District  Judge  did  not  err 
in  overruling  defendants'  exception. 

But  an  inspection  of  the  record  shows  that  the  only  evidence  intro- 
duced by  plaintiff,  in  the  confirmation  of  her  default,  was  the  original 
judgment  rendered  against  Elder ;  and  that  she  offered  no  proof  of  the 
death  of  Elder,  or  of  the  appointment  and  qualification  of  White  and 
Tomkiss,  asthe  alleged  legal  representatives  of  his  succession. 

The  textual  provisions  of  our  Code  of  Practice  require,  that  in  taking 
a  judgment  by  default,  the  plaintiff  must  prove  his  demand,  and  that 
this  proof  is  required  in  all  cases.    C.  P.  Art.  312. 

Under  these  plain  requirements  it  was  unquestionally  incumbent  on 
plaintiff  to  prove  the  appointment  and  qualification  of  his  executors  or 
other  legal  representatives.  Nothing  in  the  record  shows  the  appoint- 
ment of  legal  representatives  to  his  succession.  Mechanics'  Bank  va. 
Walton,  7  R.  451. 
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In  default  of  such  proof,  the  demand  of  plaintiff  ha^  not  been  proved, 
and  the  judgment  by  default  waa,  therefore,  not  confirmed  according 
to  law,  and  ia  a  nullity. 

For  these  reasons,  onr  duty  ia  to  remand  the  cause. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  bereversed 
and  set  aside,  and  that  this  cause  be  remanded  to  the  lower  court,  to  be 
proceeded  with  according  to  law;  all  costs  in  both  Courts,  incurred 
after  the  overruling  of  defendanta'  exception,  to  be  paid  by  plaintiiL 

Fenner,  J.,  absent  when  the  case  was  argued,  takes  no  part. 


No.  87. 
[if^^iog  '      J^HN  J.  Dillon  vs.  V.  L.  Porieb. 

The  iMsor  who  takes  s  i»rovleioDal  eelxiire  before  the  rent  b  due,  when  he  aeU  wltiioiit  meUee 
■ad  in  the  honect  belief  or  feer  that  the  leeaee  will  remore  hie  property  firom  the  teawd 
premisea,  doea  not  thereby  render  himself  lUble  in  damagea,  even  if  the  leeeee  did  net 
have  any  fkuadolent  intent  of  saving  his  property  from  the  lessor's  privUege  for  rent. 


A 


PPEAL  from  the  First  District  Court,  Parish  of  Caddo.    Taylor,  J. 


Alexander  dt  Blanchard,  for  Plaintiff  and  Appellee: 

1.  A  leeonventionsl  demand  for  damages  for  the  wrongful  suing  out  of  a  writ  of  proTisieiMl 
seizure,  eaonot  be  aet  up  by  defendant  in  his  answer,  where  both  parties  reside  in  tiie 
same  palish.    C  P.373,37tt;  5An.848;  12  An.  114  ;  94  An.  SOS. 

8.  The  writ  of  provisional  seisure,  unlike  all  other  conservatory  writs  known  to  tlie  law,  is 
not  based  upon  any  uniaviftU  or  /raudtdant  intent  on  the  part  of  defendant.  It  is  the  fad 
of  the  removal,  or  intended  removal,  of  the  property,  and  not  the  intent  with  which  Itta 
done,  or  contemplated  to  be  done,  that  gives  ground  for  its  issuance  The  lesaor'a  privi- 
lege  can  only  be  maintained  by  keeping  the  property  on  the  leased  premises,  and  it  is  jnst 
aa  effeotuslly  destroyed  by  an  honeet  as  by  Afiraudvlent  removal. 

S.  The  lesaor  is  entitled  to  the  writ  whenever  "  he  has  good  reasons  to  belteve  that  the  lesM« 
wlU  remove  the  property  out  of  the  premises,  and  that  he  may  thereby  be  deprived  of  his 
lien."  He  is  not  required  to  swear  or  prove  th*t  the  lessee  inUndi  by  such  removal  w 
defbaud  him,  or  to  avoid  payment  of  the  rent.    C  P-  387. 

4.  "  The  Ihots  or  acts  which  constitute  reasonable  ground  in  snob  eases,  are  not  required  to 
be  so  complete  and  oonvincing  aa  are  necessary  to  support  a  conviction  in  a  crlmljiil 
eharge.  They  need  only  be  snfficiont  to  rebut  any  presumption  of  mslioe  or  wantonneM 
in  suing  out  the  writ."    31  An.  184. 

Land  dt  Land,  for  Defendant  and  Appellant : 

1.  There  are  only  three  causes,  reasons,  or  grounds,  on  which  the  law  permiU  a  lessor  to 
obtHin  the  provisional  seizure  of  the  property  of  his  lenseo  before  the  rent  is  due;  and 
they  are  as  follows :  1st  When  there  has  been  an  actual  removal.  Sd.  When  there  hss 
been  an  attempt  to  remove.  3d.  When  there  haa  been  an  intention  to  remove  tlie 
property  out  of  the  leased  premises,  in  order  to  deprive  the  lessor  of  his  lien  on  the  same. 

C.  P.  9&7.  ^ 

5.  When  one  and  all  of  these  reasons  have  no  exietenee  in  fact,  a  provisional  eeizure  fiff  rest 

W<^  it  it  due,  iB  wrongful,  illegal  and  maUoious,  and  the  hiw  obliges  the  lessor,  by  who» 
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Mi  dM&age  ia  oanoed  to  hU  lessee,  to  repair  it.  B.  C.  C.  SI315 ;  C.  P.  995.  This  Article  of 
tlie  Code  of  Practice  makes  the  plaintiff  responsible  for  all  damage  snifered  by  the 
defendant  by  a  wrongful  seizure  of  his  property  without  nuUiee. 

3.  When  the  nncorroborated  testimony  of  a  lessor,  in  a  suit  fbr  rent  before  it  is  due,  is  oon- 
trsdicted  by  the  testimony  of  the  lessee,  the  defendant  in  the  soit.  and  the  testimony  of 
the  lessee  is  corroborated  by  two  credible  witnesses,  who.  had  a  knowledge  of  the  foots, 
then  there  is  no  evidence  before  the  oonrt  on  which  a  Judgment  can  be  rendered  sustaining 
the  legality  of  the  lessor's  seizure,  or  his  right  of  action  when  the  suit  was' Instituted. 
Borden  vs.  Hope,  91  An.  581. 

4.  A  part  payment  or  dlsclkarge  of  rent  by  the  lessee,  before  it  is  due,  is  not  a  novation  of 
the  contract  of  lease,  nor  a  trailer  of  the  rights  of  the  lessee  to  pay  the  rent  at  the  periods 
stipulated  in  the  lease.    R.  C.  C.  9190. 

5.  A  payment  of  rent  to  an  agent  aathorized  to  receive  it,  is  a  payment  to  the  lessor  himself. 
B.  C.  G.  9985. 

6.  An  agent  is  bound  to  restore  to  his  principal  whatever  be  has  received,  by  virtue  of  his 
procuration,  even  should  he  have  received  it  unduly.    B.  C.  C.  9005. 

He  is  obliged  to  render  an  account  of  his  management  to  his  principal,  and  is  answerable  for 
the  interest  of  any  sum  of  money  he  has  employed  to  his  own  use,  fix>m  the  time  he  has 
so  employed  it,  and  for  that  of  any  sums  remaining  in  his  bands,  ficmn  the  day  he  becomes 
a  defonlter  by  delaying  to  pay  It  over.    B.  C.  C.  3004,  3015. 

An  agent  cannot  appl^*  the  money  of  his  principal  to  the  payment  of  his  own  debts,  nor  to  the 
debts  due  by  thiid  persons.    6  An.  40 ;  19  An.  300. 

The  agent  of  the  plaintiff  in  this  case  was  as  much  bound  to  pay  him  the  proceeds  of  the  rent 
cotton,  as  if  he  had  given  his  bond,  or  his  written  acceptance  to  him  for  the  payment.  19 
B.  481 ;  9  An.  93. 

7.  The  new  doctrine  of  iuppogitiont^  or  otpoMibiHtUa  in  human  affairs,  as  to  what  an  agent  or 

a  lessee  might  possibly  do,  has  no  resting  place,  or  recognition  in  our  Jurisprudence,  for, 
if  it  had,  then  every  debtor  in  the  State  would  be  subject  to  arrest,  attachment,  seques- 
tration, and  iqj  unction,  and  every  lessee  to  provirional  seizure,  cm  the  mere  affidavit  of 
his  creditor,  or  of  his  lessor,  however  falf>e,  malicious,  or  injurious  It  might  be  Xn  him. 
The  law  does  not  prexume  hadfaOh^  dithonetty,  or  frauds  in  past,  present  or  future  time.  The 
aUegation  mast  be  proved  by  l^^al  evidence  in  all  eases.    B.  C.  C.  184B. 

8.  The  defendant  had  the  right  to  reconvene  in  Ms.  answer,  by  way  qf  exeeption,  fir  the 
damages  which  he  had  suifered  by  the  illegal  seizure  of  bis  property.  C  P.  90;  Solomon 
vs.  Cavalier,  4  An.  136. 

His  demand  is  connected  with  and  incidental  to  the  teizurt,  which  is  not  otUyn  part,  but  the 

foundation  of  this  suit. 
There  was  no  bond  and  security  given  by  the  plaintiflT  on  which  a  suit  for  damages  could  be 

instituted ;  there  is  no  security  or  third  person  who  could  be  affected  by  a  Judgment 

against  the  plaiutiff  fur  damages. 
It  is  only  in  case  of  arrest,  attachments  sequestration,  and  injunction,  that  the  plaintiff  is 

required  to  give  bond  and  security,  on  which  the  defendant  may  institute  suit  for  damages ; 

but  in  cases  of  provisional  seizure,  no  bond  and  security  are  required,  or  given,  and  the 

lessee's  claim  for  damages  is  by  penonal  action  against  the  lessor,  or  by  reconvention  when 

eued,  by  way  of  exception.    C.  P  90,  995,  3T7. 
The  law  abhors  a  multiplicity  of  suits. 
The  plaintiff  objected  to  the  introduction  of  evidence  to  prove  damages,  but  he  did  not  stats 

specially  his  ol!ti<^tions,  nor  did  he  take  any  bill  of  exceptions.    Heiss  vs   Corcoran,  15 

An.  094 ;  Stewart  vs.  Harper,  16  An.  181. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.    The  defendant,  Porier,  leased  a  part  of  a  plantation 
from  Mrs.  Hart  for  the  years  1881  and  1882,  the  stipulated  rent  being 
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sixty  baleg  cotton  of  a  specified  weight  and  grade ,  of  which  forty  were 
to  be  delivered  to  the  lessor,  at  the  gin  iionse  of  the  plantation,  daring 
October^  November  and  December  of  the  first  year,  and  the  residae  at 
the  same  place  and  time  of  the  second  year.  Mrs.  Hart  sold  and  trans- 
ferred this  lease  t^)  the  plaintiff,  Dillou,  with  snbrogation  to&lllier 
rights  as  lessor.  J.  C.  Soape  was  her  commission  merchant,  and  Dillon 
agreed  that  he  should  have  the  selling  of  this  rent  cotton. 

On  October  3, 188J,  Dillon  instituted  this  suit,  and  obt4iined  a  writ  of 
provisional  seizure,  under  which  twenty  seven  bales  of  pressed  cotton 
and  five  in  seed  and  five  in  lint,  and  four  mules,  their  harness,  and  a 
wagon,  were  seized,  the  appraised  value  of  the  whole  being  S2,27Si 
The  property  was  released  on  bond,  with  Soape  as  surety,  aad  in 
answer  to  the  suit,  the  seizure  was  alleged  to  have  been  malicious,  and 
it  was  denied  that  the  plaintiff  h^ul  reason  to  believe  or  fear  a  removal 
of  the  cotton.  The  defendant  also  averred  that  no  part  of  the  rent  wa» 
due  when  the  suit  was  instituted,  and  prayed  for  $2,250  as  damages. 

Lessors  can  use  the  writ  of  provisional  seizure  to  secure  the  payment 
of  rent  not  due,  as  well  as  that  which  is  due,  the  only  difference  beinj; 
in  contingent  liability  for  costs  in  certain  events.  Code  of  Practictf. 
Art.  287.  The  question  here  is,  whether  the  plaintiff  had  good  reason 
to  believe  that  the  lessee  would  remove  the  property  from  the  leased 
premises,  and  was  thus  justified  in  using  the  writ. 

Failure  to  pay  the  rent  has  been  held  to  eotistitnte  good  grounds  for 
believing  that  the  tenant  will  not  pay,  and  will  remove  tJie  property. 
Heirs  of  Lalaurie  vs.  Woods,  8  An.  366 ;  Shiff  vs.  Ezekiel,  23  An.  38:1 

About  the  time  Dillon  was  contemplating  the  probable  necessity  for 
seizure,  nine  bales  of  cotton  were  sent  by  Porier  to  Soape,  for  Dillon's 
account.  He  seems  t-o  have  apprehended  that  was  all  that  would  he 
sent.  The  suit  was  filed,  and  Dillon  accompanied  the  sheriff  to  tbe 
plantation,  for  the  purpose  of  ascertaining  with  reasonable  certaintT 
whether  the  quantity  of  cotton  necessary  to  pay  the  rent  was  to  be 
sent  to  Soape  for  him.  He  could  get  no  satisfaction.  Porier  waa 
sullen  and  angry.  Dillon  directed  tbe  sheriff  to  execute  his  proceisa. 
Porier,  as  a  witness,  swears  he  intended  to  deliver  enough  cotton  to 
pay  his  rent,  and  Soape  knows  of  no  reason  for  Dillon  to  believe  or 
think  or  fear  the  contrary.  Soape  was  the  factor  of  Porier,  and  hi» 
creditor  for  supplies,  and  would  have  held  the  latter'a  cotton  for 
Dillon's  account,  if"  so  instructed  by  Porier  specially  ;  but  otherwise, 
would  have  placed  proceeds  of  its  sale  to  his  own  account  against  the 
defendant.  This  was  just  what  Dillon  feared.  It  was  not  at  aU  nn- 
reasonable  or  unnatural  for  Dillon  to  belieye.  that  Porier,  in  sending 
the  cotton  to  Soape,  as  all  agreed  was  to  be  done,  should  either  ne^i- 
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gently  or  purposely  omit  any  instruction  as  to  its  destination,  and  in 
that  event,  Soape  says  he  should  have  looked  after  his  own  interest. 

Dillon  and  Soape  had  each  a  privilege.  The  enforcement  of  Dillop's 
would  depend  on  the  non-amotion  of  the  cotton/  or  his  ability  to 
pursue  it  within  a  given  time.  He  was  not  obliged  to  run  any  risk. 
He  had  a  right  to  seize,  and  the  whole  testimony  negatives  the  charge 
of  malice. 

Our  law  wisely  provides  the  lessor  with  drastic  remedies  for  a 
lessee's  failure  to  pay  his  rent,  and  it  is  as  much  in  the  interest  of  the 
one  as  of  the  other.  Tenants  are  more  numerous  than  proprietors. 
He  who  has  no  house  of  his  own  to  shelter  his  family,  or  no  land  of 
his  own  to  cultivate,  has  need  to  use  that  of  others,  and  can  more 
easily  obtain  it  and  on  easier  terms  if  the  law  assures  the  landlord  the 
payment  of  his  rent  by  affording  him  ei^ceptional  facilities  for  enforcing 
its  payment.  Hence,  the  conditions  under  which. a  lessor  may  use  the 
writ  of  provisional  seizure  differ  from  those  attending  the  other  con- 
servatory writs. 

Fraudulent  intent  on  the  part  of  the  lessee  is  not  an  essential  ele- 
ment in  such  case.  Nay,  the  best  and  most  honest  int«nt  will  not 
avail  him,  because  the  crucial  inquiry  is,  not  whether  the  tenant  did 
or  did  not  intend  to  pay  his  rent,  but  whether  he  intended  to  remove 
the  property  npon  which  the  privilege  rests  of  securing  its  payment. 
The  lessor  has  good  reason  to  believe  that  the  lessee  will  remove  from 
the  premises  the  property  upon  which  he  htts  a  privilege,  aud  thereby 
deprive  him  of  his  lien,  t-he  sole  condition  for  the  issuance  of  the  writ 
exists.  The  intention  of  the  lessee  in  removing  it  may  be  honest. 
His  purpose  may  be  thus  to  obtain  the  means  for  paying  the  rent,  but 
that  in  nowise  impairs  the  right  of  the  landlord  to  prevent  the  re- 
moval by  a  seizure.  While  on  the  premises,  it  is  absolutely  subject  to 
tlie  landlord's  claim.  If  removed,  he  has  only  a  limited  time  to  pursue 
it,  and  only  while  owned  by  his  tenant.  The  law,  therefore,  does  not 
require  that  he  shall  concern  himself  about  his  lessee's  honest  intent 
to  pay,  but  only  whether  his  int«nt  is  to  remove  the  property  and 
destroy  the  lien,  whether  the  motive  of  the  removal  be  good  or  bad. 

The  plaintiff  did  no  more  than  use  process  provided  expressly  for 
tlie  better  security  of  landlords,  and  so  the  lower  court  adjudged. 

Judgment  afiinned. 

Fenner,  J.,  not  being  present  at  the  argument,  takes  no  part  in  this 
decision. 
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No.  84. 
Walling  Heirs  vs.  Succession  op  Joseph  Howell. 

The  Jiidjonent  of  boiDoIo$:ation  of  tbe  ftccoant  of  an  administrator,  showiog  a  balance  of 
money  due  by  liim,  is  piesciibed  after  ten  years,  and  tbe  debt  eztingnished,  whether  said 
account  was  advertised  as  an  annual  or  flual  one,  when,  in  fiftot,  it  was  a  complete  aeeoiml 
of  adminiatrktiou. 


A 


PPEAL  from  the  First  District  Court,  Parish  of  Caddo.     Taylor,  J. 


J.  W.  Jones  and  J,  B,  Slafterly,  for  Plaiu tiffs  and  Appellants. 
Alexander  <&  Blanchard,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  James  Wailing,  Jr.,  died  in  185*%  and  S.  H.  Cain  was 
appointed  administrator  of  his  succession,  and  gave  bond  with  Joseph 
Howell  as  surety.  In  the  same  year  Cain  filed  a  tableau  of  debts,  and 
a  petition  praying  the  sale  of  property  to  pay  them.  The  sold  prop- 
erty was  a  tract  of  land  and  some  lots  in  the  Town  of  Shreveport,  all 
of  which  was  sold  under  order  of  court. 

In  January,  1861,  Cain  presented  an  account  of  his  administration, 
which  was  filed,  published  and  homologated  March  2  of  same  year. 
This  account  exhibits  his  entire  and  complete  admin  is  tration,  con- 
taining, on  the  one'  side,  charges  against  himself  of  the  full  amount  of 
sales  of  all  the  property  with  interest  while  in  his  hands ;  and  on  the 
other,  credits  for  the  sums  paid  in  extinguishment  of  the  debts  of  the 
deceased,  law  charges,  etc..  the  balance  against  the  administrator 
being  $2,229.07. 

In  December,  1873,  the  heirs  of  the  deceased  Walling  sued  Cain^s 
succession  (he  having  meanwhile  died,)  in  the  parish  court  of  <!addo, 
claiming  $5,000  therefrom,  because  of  Cain's  administration  of  their 
ancestor's  succession,  his  sale  of  the  property,  receipt  of  its  proceeds, 
and  failure  to  account  foi*  it.  Judgment  was  rendered  for  $2,229.07, 
these  figures  being  manifestly  based  on  and  obtained  from  Cain's 
account. 

In  April,  1875,  the  Walling  Heirs  instituted  suit  in  the  District  Court 
of  Caddo,  against  the  surety  of  Cain,  Joseph  Howell,  or  his  succession, 
he  having  also  died,  alleging  the  judgment  against  Cain,  and  their 
futile  attempt  to  execute  it,  and  the  insolvency  of  Cain's  succession, 
and  their  consequent  right  to  proceed  against  Howell,  his  surety.  An 
exception  of  prematurity  was  interposed,  and  prescription  was  also 
pleaded.  The  exception  was  maintained  by  the  Supreme  Court-,  on 
'^e  ground  that  the  judgment  obtained  in  the  parish  court  against 
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Cain  was  nail,  for  want  of  jurisdiction  of  so  large  a  sum,  and  hence,  no' 
legal  efifort  had  been  made  Uy  make  the  money  out  of  the  principal 
before  the  surety  was  sued.    Walling  V8«  Howell,  28  An.  857. 
.  The  plaintiffs  Irad  to  begin  anew. 

In  May,  1881,  they  filed  a  petition  in  the  succession  proceedings  of 
their  ancestor,  calling  on  Cain's  administrator  for  an  account  of  his 
intestate  gestion  of  Walling's  succession.  In  answer,  he  filed  a  copy 
of  the  account  which  Cain  had  presented  twenty  years  before,  and 
which  had  been  then  homologated.  It  seems  to  have  been  again  ho* 
mologated,  no  change  having  been  made,  except  to  allow  interest  on 
the  balance  admittedly  due.  Upon  this  judgment  a  writ  of  fieri /oelaM 
issued — ^a  singular  writ  to  issue  against  a  succession — and  the  return 
was  nulla  bona. 

Then  the  present  suit  was  filed,  February  20, 1882,  to  whicl^  res  ad* 
judicata  and  the  prescription  of  ten  years  were  pleaded,  and  both  were 
sustained,  and  hence,  this  appeal. 

The  plea  of  prescription  is  good.  The  judgment  homologating 
Cain's  account  of  his  administration  was  rendered  March  2, 1861,  The 
first  suit  of  the  Walling  Heirs  against  Cain  or  his  succession,  for 
moneys  alleged  to  be  due  by  him  because  of  his  administration,  wa« 
instituted  more  than  tw'elve  years  thereafter,  i.  e.,  on  December  23, 
1873. 

The  plaintiffs  contend  that  the*  account  filed  by  Cain  in  1861  was  not 
a  final  account;  that,  in  fact,  it  was  advertised  as  an  annual  account, 
and  in  the  judgtuent  of  homologation  was  styled  simply  an  account ; 
in  short,  that  the  omission  of  the  descriptive  word  ^'  final,"  is  fatal  to 
the  pretension  that  the  account  was  a  complete  exhibit  of  the 
adm inistrator's  gestion . 

The  character  or  quality  of  legal  instruments  or  pleadings  is  not 
fixed  by  the  name  applied  to  them  by  court  officers  or  printers.  We 
ascertain  what  the  pleading  really  is  from  its  contents^  and  not  from 
the  designation  given  it  by  the  clerk.  But,  in  fact,  the  administrator 
had  properly  styled  it  in  his  petition.  He*called  it  ^'  an  account  of  his 
administration,"  and  so  it  is.  Not  a  partial  or  annnal  account — not  & 
final  account,  which  might  imply  that  it  was  a  continuation  of,  or  ad- 
dendum to  others  that  had  preceded  it — but  a  complete  account  of  his 
entire  gestion.  And  when  we  look  into  it,  we  find  that  it  embraces 
everything  that  the  administrator  did,  or  could  have  done.  The 
plaintiffs  have  treated  it  as  final.  Nowhere  in  these  nnmerous  suits 
have  they  alleged  that  anything  more  was  to  be  done.  Cain  is  not 
charged  with  liability  for  omissions.  Their  demand  against  him  is  for 
moneys  denved  from  selling  the  property  which,  in  that  account,  he 
acknowledges  to  have  sold,  and  the  judgment  they  obtained  is  based 
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upon  the  figures  he  famishes.  The  judgment  of  homologation  of  1861 
was  a  judgment  against  him  for  the  balance  on  account.  It  was  a 
judgment  for  a  named  sum  of  money,  and  was  enforceable  against 
Cain  and  his  property,  and  is,  thei-efore,  susceptible  of  prescriptioD. 
Wade  vs.  Caspari,  24  An.  211. 

*  If  the  suit  of  1873  was  too  late,  prescription  having  been  already  ac- 
quired, it  is  needless  to  say  the  present  suit  must  fail  for  a  like  reason. 

It  is  not  needful  to  consider  the  plea  of  rc8  adJudicatOy  nor  to  enter 
upon  the  discussion  of  the  force  and  effect  of  the  Supreme  Court 
decree,  annulling  the  parish  court  judgment,  since  we  find  the  case  is 
with  the  defendant  upon  the  plea  of  prescription. 

Judgment  affirmed. 

Fenner,  J.,  not  being  present  at  the  argument,  took  no  part  in  this 
decision. 


No.  94. 
James  S.  Rat,  Admikistrator,  vs.  H.  D.  Shbhbb. 

As  Appeal  bond  fbr  oosto,  ooTwtag  only  the  ooeta  of  Appeal,  is  defeetiTe. 

APPEAL   from    the    Second   District  Court,  Parish  of  Bienville. 
DreWf  J. 

J.  F.  Fieraanf  for  Plaintiff  and  Appellee. 

Boone  dt  HoweU  and  T.  J.  Butler ^  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fbnker,  J.  Appellee  move«  to  dismiss  this  devolutive  appeal,  on 
the  ground  that  the  bond  of  appeal  does  not  conform  to  the  require- 
ments of  the  law.  The  terms  of  the  bond  are,  that  the  appellant  "  shall 
pay  or  cause  to  be  paid,  all  such  costs  of  appeal  as  may  accrue  in  said 
suit  and  appeal." 

It  has  been  repeatedly  decided  that  the  bond  must  secure  payment 
of  all  costs  of  suit,  and  that  where,  as  in  the  instant  case,  it  covers 
only  costs  of  appeal,  the  appeal  will  be  dismissed.  Rawle  vs.  Feltus, 
33  An.  421 ;  GilHs  vs.  Carter,  28  An.  805 ;  Jordan  vs.  Sanders,  13  An. 
417;  4  An.  3;  3  An.  135. 

The  appeal  is,  therefore,  dismissed  at  appellant's  cost. 
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John  H.  Scheen  vs.  W.  M.  Poland.  i®  ^ 

BxempUry  damages  will  be  allowed  against  a  party  who  makes  a  violent  assanlt  on  another, 

whom  he  strikes  and  woands,  withont  provocation. 
In  such  oases  the  Supreme  Coart  will  not  hesitate  to  ignore  the  verdict  of  a  Jury  which  had 

allowed  only  nominal  damages ;  and  will  assess  such  damages  as  tike  n»tare  of  the  case 

demands  and  the  interest  of  justice  requires. 


A 


PPE  AL  from  the  Second  District  Court,  Parish'  of  Bienville.  Drew^  J, 


J,  F,  Piersorif  and  C,  E,  McDonald,  for  Plaintiff  and  Appellant. 
Edwards  &  Fatterson,  for  Defendant  and  Appellee. 


PoCHi^,  J.  Plaintiff  seeks  to  recover  fi  ve  thousand  dollars  as  damages  j 
for  a  violent  blow  and  a  wound  indicted  on  him  by  the  defendant  with 
a  pistol )  and  he  has  taken  the  present  appeal  from  the  verdict  of  a 
jury  allowing  him  damages  in  the  sum  of  oue  dollar  and  costs. 

Although  the  evidence  is  somewhat  conflicting,  the  record  discloses 
the  following  stat-e  of  facts : 

While  the  plaintiff  was  engaged,  in  the  month  of  May,  1B81,  in  a 
law  office  in  the  courthouse  of  Bienville  Parish,  in  assisting  a  com- 
mittee of  arbitration  charged  with  the  settlement  of  a  commercial 
partnerslrip  formerly  existing  between  the  defendant  and  Mr.  A. 
Cockerham,  a  son-in-law  of  plaibtiff,  the  defendant  Poland  entered 
the  room  and  urged  objections  to  the  further  proceeding  of  the  settle- 
ment, whereupon  plaintiff  protested  against  his  interference,  and 
asked  him,  with  warmth,  by  what  right  he  had  come  to  disturb  the 
settlement. 

After  stating  that  he  would  show  to  Scheen  by  what  right  he  had 
come  to  that  office,  Poland  crossed  over  to  where  Scheen  was  sitting 
at  a  table,  and  standing  in  his  rear,  he  pulled  out  a  pistol,  with  which 
he  violently  struck  Scheen  on  the  right  side  of  the  head,  inflicting  a 
painful  wound,  from  which  Scheen  suffered  for  several  days,  and  by 
which  he  was  for  sometime  confined  to  his  house,  and  incapacitated 
for  business. 

The  defense  was  great  provocation,  resulting  from  the  offensive  and 
insulting  language  used  towards  him  by  Scheen. 

After  a  careful  examination  of  the  evidence,  we  are  thoroughly 
convinced,  as  the  jury  must  have  believed,  that  the  attack  was  unpro- 
voked, premeditated,  brutal  and  ferociouei,  and  we  are  therefore  at  a 
loss  to  conceive  the  reasons  or  motives  which  prompted,  the  jury  to 
allow  only  nominal  damages  in  such  a  case. 
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There  is  do  force  in  the  argament  urged  by  defendant/ that  plaintiif 
was  an  intruder  in  the  committee  room,  and  that  his  objections  to 
defendant's  presence  in  that  room  were  impertinent  and  provoking. 
Even  if  such  were  the  fact,  that  circumstance  could  not  be  weighed  in 
mitigation  of  damages.  But  the  evidence  shows  that  the  arbitratioi 
lia<l  been  agreed  upon  and  organized  through  the  efforts  of  Scheen, 
for  the  laudable  purpose  of  averting  a  lawsuit  and  a  bitter  litigation 
between  bis  son-in-law  and  Poland,  who  had,  from  partners,  become 
I^rsonal  enemies. 

The  circumstances  of  this  case- present  the  very  features  under  which 
"  the  law  blends  together  the  interest  of  society  and  of  the  aggrieved 
individual,  and  gives  damages,  not  only  to  recompense  the  sufferer, 
but  to  punish  the  offender.^'  Sedgwick  on  the  Measure  of  Damages,  p. 
36.  Hona  vs.  Miller,  13  La.  IJO;  Richardson  vs.  Zunt^,  26  An.  318; 
Decuir  vs.  Linx,  33  An.  393. 

Although  we  fully  recognize  the  wisdom  of  the  rule  which  gives 
great  weight  to  the  verdict  of  a  jury  in  questions  so  peculiarly  within 
their  province,  yet  as  we  are  clothed  with  the  power  and  charged  wilh 
the  responsibility  of  examining  into  the  facts,  as  well  as  the  law  in 
such  cases,  we  must  do  our  duty,  when  we  fi^nd  that  the  jury  have 
failed  to  perform  theirs,  and  we  must  set  aside  their  verdict  when  we 
are  satisfied  that  it  has  not  done  justice. 

Tliis  case  loudly  calls  for  the  infliction  of  exemplary  damages,  which 
we  feel  compelled  to  allow,  and  which  we  shall  fix  at  the  sum  of  five 
hundred  dollars. 

It  is,  therefore,  ordered,  ad^judged  and  decreed,  that  the  judgment  of 
the  lower  court  be  amended,  so  as  to  increase  the  amount  of  damages 
allowed  to  five  hundred  dollars,  and  that  as  thus  amended,  said 
judgment  be  affirmed,  at  defendant's  cost«,  in  both  Courts. 

Fenner,  J.,  takes  no  part,  being  absent  wluen  the  case  was  argued. 


No.  95. 
The  State  of  Louisiana  vs.  George  Bassett. 

tJnder  the  chax^  in  an  indictment  of  stealiog  cAieJbeiM,  proof  is  admiwiUo  to  abow  that  hmi 

were  stolen. 
A  aentence  not  containing  the  worda  "  it  it  eontidered  "  ia  legal  and  valid.    The  nae  of  the 

words  ia  not  saoramentaL 


A 


PPEAL  from  the  First  District  Court,  Parish  of  Caddo.     Taylor^  J. 


M,  8,  Grain,  District  Attorney,  for  the  State^  Appellee  : 
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Sute  ys.  BaMett. 

1.  Buoh  4eaoription«  of  the  thing  ttoleD,  aa  the  following,  are  good  and  safflolent:  '  'One  dieep, " 
"ahorae,"  " a  certain  mare, "  *'oDecow,"  "one  watch,"  "one  certain  hog."  Bish.  Cr. Pro., 
Vol.  9,  ^700;  33  An.  1214. 

9.    Animals  not  fere  natane  or  reclaimed,  are  oljecta  of  larceny.    Biah.  Gr.  Law,  YoL  8,  $771. 

3.  Animals  or  fowls  fit  for  food.    Ih.  ^775. 

4.  Animals  or  fowls  tame  in  their  nature  are  sabjeeta  of  larceny— the  same  aa  other  personal 
property.    lb.  §774. 

Hieks  it  Hicks,  for  Defendant  and  Appellant : 

An  information  for  larceny  of  chickens  need  not  deacribe  their  color,  size  or  sex,  bnt  it  most 

a?lege  that  they  were  tame,  aa  the  term  applies  to  the  yonng  of  wild  as  well  as  tame  birds. 

2  BasseU  on  Crimea,  83-4,  107 ;  S  Blah.  Cr.  L.  Sees.  683-4 ;  9  Bish.  Cr.  P.  See.  706. 
The  name  appropriated  to  the  young  of  birds  is  chicken,  and  does  not  include  hen,  its  moUier, 

and  proof  of  theft  of  the  latter  does  not  sustain  a  charge  of  theft  of  the  former.    Arch. 

Crim.  PI.  top  p  49,  59 ;  1  Bish.  Crlm.  P.  518, 519, 568 to  571  ;  3  Biah.  Grim.  P.  707 ;  SSnsaell 

on  Giimes,  83. 
The  allegations  that  the  chickens  were  Ooehin  China  must  be  proved.    1  Bish.  Grim.  P.  Sees. 

485-6-8;  Arch.  Grim  PI.,  top  p.  108. 
The  sentence  is,  "it  is  ordered,  adjudged  and  decreed,"  not  "it  is  considered,"  and  is  not  a 

▼aiid  ilnal  sentence.    B.  S.  Sec.  976 ;  4  Black.  Gom.  889  and  appendix ;  3  Black.  Com.  396 ; 

1  Bish.  Grim.  P.  Sec.  1595 ;  Wharton's  Grim.  P.  and  P.  Sec.  9S3 ;  6  Johnaon'a  N.  Y.  Bep. 

335  to  523. 


The  opinion  of  tbe  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendant  was  convicted,  of  larceny  and 
8e;itenced  to  hard  labor. 

On  appeal  he  complains,  as  he  did  in  the  lower  court : 

That  the  information  shoald  have  been  quashed,  because  it  does  not 
allege  that  the  chickens  which  he  is  charged  to  have  Htolen,  were  tame 
or  wild,  nor  the  species  of  fowl  to  which  they  belonged,  or  otherwise 
show  that  they  were  the  subjects  of  larceny  ; 

That  the  court  erred  in  allowing  evidence  in  support  of  the  allega- 
tions in  the  information,  which  were  ti>o  vague  to  admit  any  such; 

That  he  could  not  be  convinced  of  stealing  hens,  when  the  charge 
was  of  stealing  ehieketis,  and  that  it  was  not  proved  that  the  chickens 
were  Cochin  China,  but  Bufif  Cochin  chickens. 

Finally,  he  urges : 

That  the  sentence  is  not  a  valid  judgment,  as  it  does  not  contain  the 
sacramental  words:    '^  it  is  considered.^'* 

The  District  Judge  has  well  answered  all  the  objections  urged  by 
the  defendant.     He  sav8 : 

*'^  The  description  of  the  stolen  property  is  two  Cochin  China  chickens, 
of  the  value  of,  etc." 

In  Bishop^s  Cr.  Pr.  2,  $  700,  it  is  held,  that  snch  description  of  the 
thing  stolen  as  the  following,  is  good  and  sufficient,  viz:  ^^  One  sheep," 
**  a  horse,"  *' a  certain  mare,"  **  one  cow,"  "one  watch,"  *' one  certain 
hog."    In  State  vs.  Carter,  33  An.  1214,  where  the  description  was  ^'one 
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State  vs.  Bassett. 

hog,'^  it  was  lield  to  be  good;  and  a  number  of  authorities  cited  in 
support.     See  also,  p.  122,  same  vol. ;  31  An.  179. 

In  30  An.  600,  the  property  was  described  as  *'  one  small  hog."  It 
was  urged  that  indictment  was  insufficient  in  not  describing  the  animal 
by  any  mark,  or  by  its  color  and  sex.  So  in  the  case  at  bar,  it  was 
urged  tliat  the  color,  condition  and  sex  of  the  chickens  ought  to  have 
been  alleged.  But  if  the  description,  such  as  '^  one  hog,*^  is  sufficient, 
without  mention  of  the  color,  sex,  condition,  flesh  marks,  or  earmarks, 
as  was  held  in  33  An.  1214,  what  reason  exists  for  a  more  particular 
description  when  chickens  are  the  subject  of  larceny.  Chickens  are 
designated  according  to  sex  and  age,  as  chicks,  pullets,  cockrills,  heoH 
aud  roosters.  Hogs  are  also  known  as  pigs,  shoats,  barrows^  sows  and 
boars.  If  an  indictment  charging  the  Lirceny  of  *'  one  hog,"  or  of  '*  one 
small  hog,"  is  sustained  by  proof  that  the  property  stolen  was  either  a 
boar,  a  barrow,  a  sow,  certainly  an  indictment,  charging  the  larceny  of 
a  chicken  is  good,  and  evidence  is  admissible,  whether  the  chickenii 
stolen  were  hens,  roosters  or  pullets. 

The  State  is  bound  to  allege  and  prove  every  fact  or  ingredient 
necessary  to  constitute  the  crime  charged.  The  converse  must  be 
equally  true.  If  it  is  unnecessary  to  aver  the  color,  marks,  or  sex  of 
a  hog,  or  chicken  charged  to  have  been  stolen,  then  it  is  unnecessary  to 
prove  either  of  those  facts. 

If  the  hog,  or  chicken  stolen,  be  identified  as  the  property  mentioned 
in  the  indictment,  it  is  immaterial  whether  it  be  a  boar,  a  barrow,  a 
rooster  or  a  hen.  The  witness  Barker  testified  that  the  two  chickens, 
charged  as  stolen,  are  usually  called  Cochin  China  chickens,. but'  that 
he  called  them  Buff  chickens. 

It  is  indeed  laughable,  that  the  accused,  who  unscrupulously  ignored 
the  ownership  of  the  chickens  when  he  committed  the  theft,  should 
afterwards,  on  his  trial,  become  so  very  punctilious,  and  require  of  the 
State  a  minute  description  of  them,  specially  as  to  age.  The  fact  was 
found  against  him,  and  must  be  considered  as  having  been  well 
found. 

The  last  objection  is  as  to  the  form  of  the  judgment  o^  sentence. 

Those  reasons  appear  to  be  conclusive. 

In  the  case  of  the  State  ex  rel,  Pringle,  decided  a  few  days  ago, 
we  had  occasion  to  hold  that  the  words,  "  it  %$  consideredj"  arc  not 
sacramental  and  essentially  necessary.  In  this  case  the  word  "  ordered  ^ 
is  used. 

Judgment  affirmed. 


ARGUED  AND  DETERMINED 

IN  THE 


SUPREME  COURT  OF  LOUISIANA 


AT 


IK 

NOVBMBEB,  1882. 


JUDGES  OF  THE  COURT: 

Hon.  Edward  Bermudez,  Chief  Justice. 
Hon.  F.  P.  Poch£, 
Hon.  R.  B.  Todd, 
Hon.  C.  E.  Fenner, 
Hon.  Thos.  C,  Manning, 


AssociaU  Justices. 


No.  7887. 
Mrs.  B.  W.  Lisso  et  al.  vs.  Navra  &  Offner  et  al. 

An  action  lien  to  recover  a  disputed  claim  from  one  of  the  partners  of  a  dissolved  firm,  wben 
it  was  placed  as  an  indebt4tdne8s  on  the  books  of  tb«  firm,  and  such  partner,  bj  agreement 
with  bis  co-partner,  at  the  dissolntion  cansn  him  to  assume  all  the  debts  and  liabilities 
«1'1  he  partnership  among  which  the  claim  flgnres. 

The  creditor  in  such  a  case,  who  makes  himself  party  to  composition  prooeedini^  in  bank- 
ruptcy by  the  assuming  partner,  and  grants  him  a  discharge,  on  certain  terms,  is  concluded 
and  cannot  recover  fhira  snch  debtor. 

The  provisions  of  ^composition  are  binding,  when  ccmfirmed,  only  on  the  creditors  whose 
names  and  addresses  and  claims  are  shown  in  the  debtor's  statement  produced  at  the 
meeting  at  which  the  resolution  has  been  passed.  The  composition  does  not  affect  or 
prejudice  the  rights  of  other  creditors  who  did  not  make  tbemselvee  parties. 

Pa3'mentof  the  claim  by  the  first  partner  subrogated  him  to  all  the  rights  of  the  creditor 
against  the  second  partner  who  assumed  the  debt.    Judgment  aflBrmed. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
BogerSf  J. 


J.  C  Egan  and  O.  N.  Ogden,  for  Plaintiff  and  Appellee. 
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Tf".  8.  Benedict  and  J.  P.  Homor,  for  Defendanto  and  Appellants. 
Braughn,  Buck  d:  Dinkehpiely  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  by 

Bermldez,  C.  J.  The  plaintiff,  as  widow  in  community  and  a!* 
tutrix  of  her  minor  son,  sues  the  defendants  as  a  fimi,  and  the  members 
thereof  in  8oUdo,  as  late  partners,  to  recover  a  snm  of  money  alleged  to 
have  been  loaned  the  concern  and  used  by  it  in  its  business. 

The  defenses  are  a  denial  of  liability. 

Offuer  pleads,  that  if  the  debt  ever  exist4Hl,  it  was  extinguished  by 
novation;  that  plaintiff  has  discharged  him;  that  Navra  has  bound 
himself  to  pay  all  the  liabilities  of  the  firm,  and  is  alone  resiK>nsible  for 
the  debt.     He  calls  Navra  in  warranty. 

Xavra  pleads,  that  he  is  a  discharged  bankrupt,  and  is  exonerated 
from  all  responsibility,  as  well  towards  the  plaintiff  as  against  Offner. 

There  was  judgment  in  favor  of  plaintiff  against  Offiier  and  in  favor 
of  Navra  in  the  main  demand,  and  in  favor  of  Offner  against  Navra  in 
the  call  in  warranty. 

The  judgment  is  brought  up  for  review,  only  so  far  as  it  affect«» 
Offner  and  Navra,  as  the  plaintiff  and  appellee  has  asked  no  amendment. 

I. 

There  can  be  no  difficulty  in  fixing  a  liability  against  Offner.  The 
evidence  shows,  that  the  amount  was  received  by  Navra,' his  partner, 
during  the  existence  of  the  partnership,  and  that  the  plaintiff  was 
recognized  as  a  creditor  for  the  same  on  the  books  of  the  fiiin.  It  a\«o 
shows  that,  at  the  time  of  the  dissolution  of  the  partnership,  the  pay- 
ment of  all  its  liabilities,  among  whicli  figured  specially  the  debt  due 
plaintiff,  was  assumed  by  Navra. 

The  burden  then  rested  on  the  defendants  to  show  a  discharge  from 
liability. 

Offner  says  that  Navra  was  plaintiff  ^s  agent ;  that  Navra  had  control 
of  her  claim;  that  Navra  released  and  discharged  him  therefrom,  by 
returning  to  hira  the  note  which  Navra  &  Offner  had  issued  to  repre- 
sent it ;  that  he,  Offner,  received  and  destroyed  it,  and  that  Navra 
made  his  individnal  note  and  delivered  it  to  plaintiff,  who  accepted  it, 
in  place  of  that  destroyed. 

Offner  also  sets  up,  that  plaintiff  waived  all  recourse  against  him,  by 
proving  up  her  debt  in  the  bankruptcy  of  Navra,  as  a  debt  withont 
sec  urity. 

Navra  says  that  he  made,  in  bankruptcy,  a  composition  with  h\» 
creditors,  to  which  plaintiff  assented,  and  that  the  discharge  which  he 
obtained  in  bankruptcy  is  likewise  binding  on  Offner. 
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The  evidence  does  not  Batisfy  us  that  Mrs.  Lisso  ever  autborized 
Navra  to  novate  the  claim  against  Offner  &,  Navra.  Novation  is  one 
of  the  modes  in  which  obligations  can  be  extinguished.    R.  C.  C.  2130. 

A  special  authorization  to  novate  would  have  been  necessary,  R.  C. 
C.  2997,  and  none  was  shown,  whether  oral  or  written.  It  is  question- 
able whether  the  giving  by  Navra  of  his  note  to  her,  for  the  amount  of 
the  claim  against  the  late  firm,  could  constitute  a  novation  which  must 
be  express,  or  surrounded  by  such  circumstances  that  no  doubt  can  be 
entertained  touching  the  intention  of  the  parties  to  change  the  char- 
acter of  the  debt.  R.  C.  C.  2190.  Mrs.  Lisso  could  have  considered 
that  the  new  note  was  nothing  but  an  evidence  of  Navra^s  acknowU 
edged  liability  to  her  for  the  entirety  of  the  claim.  It  is  not  so  clear 
that  as  tutrix  she  could  have  authorized  Navra  to  novate  the  interest 
of  the  minor  son  in  the  debt.  It  does  not  appear,  however,  that  she 
has  done  so. 

We  see  no  force  in  the  other  defense* 

Plaintiff's  claim  could  not  be  considered  as  a  debt  with  security.  It 
had  never  been  secured  by  Navra,  or  even  Offner,  besides  their  respon- 
sibility as  partners  of  the  firm  of  Navra  &  Offner.  Her  conduct  could 
not  and  did  not  deprive  Offner  of  any  of  the  rights  which  she  might 
have  had  against  Navra,  had  she  not  voted  at  the  meeting.  On  pay- 
ment to  her  of  her  claim,  Offner  will  be  fully  subrogated  to  all  her 
rights  and  entitled  to  enforce  against  Navra  all  the  obligations  which 
he  incurred  by  assuming  specially  all  the  liabilities  of  the  firm,  among 
which  is  embraced  that  presently  sued  upon  by  plaintiff, 

IL 

As  the  plaintiff  and  appellee  has  not  prayed  for  an  amendment  of  the 
judgment  against  her,  and  in  favor  of  Navra,  we  have  no  authority  to 
inquire  into  its  correctness. 

IlL 

Offner  is  entitled  to  recover  from  Navra  the  amount  for  which  he  is 
held  liable  to  the  plaintiff,  as  a  partner  of  the  late  firm  of  Offner  &- 
Navra.  The  latter  had  assumed  payment  of  it  by  special  contract 
with  OffnePw  He  has  not  discharged  it  and  is  responsible  under  the 
assumption. 

The  defense  that  the  composition  and  discharge  are  binding  on  Offner 
cannot  hold,  as  Offner  was  in  no  way  made  a  party  thereto,  and  not 
named  in  the  proceedings  for  composition.  That  was  essentially 
necessary. 

The  law  is  formal,  that  the  provisions  of  a  composition  shall  be 
binding  on  the  creditors,  whose  names  and  addresses^  and  the  amounts 
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due  them,  are  Bhown  in  the  debtor's  statement,  produced  at  the  meeting 
at  which  the  resolution  shall  have  been  passed,  but  shall  not  affect  or 
prejudice  the  rights  of  any  other  creditors.  Ex  parte  MatthewB,  L  L 
Ch.  App.  307  ;  Breslauer  vs.  Brown,  3  Appeal  Cases,  672  j  11  Rep.  412; 
124  Mass.  4^^  131  Mass.  457;  129  Mass.  519. 

Finding  no  error  in  the  judgment  appealed  ft'om,  it  is  affirmed,  with 
costs. 


No.  8631. 

The  State  op  Louisiana  ex  rel.  E.  A.  Luminais  vs.  The  Judges 
OF  THE  Civil  District  Court  for  the  Parish  of  Orleans. 

A  mandamas  will  not  iasae  to  compel  the  Judges  of  the  Civil  Diatrict  Court  of  the  Pvidi 
of  Orleans  to  approve  the  salary  now  due  of  one  of  their  officers,  for  a  partionlar  amooBt, 
when  their  refasal  to  thus  approve  is  predicated  on  an  act  of  the  legislatiire  redndas 
such  s^ary  twenty  per  cent. 

The  Judges  could  be  oompelled  by  mandamus  to  act  on  such  an  implication ;  but  not  to  act  ia 
a  particular  manner.    To  do  so  would  be  to  divest  them  of  their  judicial  dlBoretioB. 


A 


PPLICATION  for  Mandamus. 


P.  E.  <&  C.  J.  Th^ard  and  G,  H.  ThSard,  for  the  Relator : 

1.  Act  21  of  1883,  amendatory  of  Act  47  of  1880,  makes  it  the  duty  of  the  Judges  of  the  Ciril 
District  Court  for  the  Parish  of  Orleans  to  approve  the  warrants  for  the  salaries  of  tbe 
minute  clerks,  docket  clerks  and  record  clerks  of  said  Court,  when  si£ned  by  the  eiexk^ 
Mandamus  is  the  proper  remedy  to  enforce  the  performance  of  that  duty.  C.  P.  6S, 
634,830. 

9.  This  Court,  under  Article  iH)  of  the  Constitution,  has  Jurisdiction  of  this  matter.  39  As- 
549,  553,  719,  774,  1S56 ;  33  An.  146,  180,  356,  833,  1301,  1.381.  Thero  is  no  inferior  tribaual 
to  which  relator  could  apply  for  redress. 

3.  Relator's  salary  is  fixed  by  Act  130  of  Id'Hi  at  eighteen  hundred  dollars  per  annum. 

4.  Act  108  of  1883,  entitled  "an  Act  to  fix  the  salaiies  of  nil  deputies  and  employees  who  m 
paid  out  of  the  Judicial  Expense  Fund,"  and  purporting  to  reduce  relator's  salary  tveat)* 
per  cent.,  is  violative  of  Articles  39  and  30  of  the  Constitution. 

5.  The  object  of  Act  108  of  1883,  is  either  '*  to  amend  Act  130  of  1880,  and  to  reduce  tte 
salaries  of  the  employees  of  the  Civil  and  Criminal  District  Courts  and  Court  of  Appeab  </ 
the  Parish  of  Orleans,"  or  to  amend  Acts  130,  131,  115,  94  and  66  of  18i^,  and  to  reduce  ihi» 
salaries  of  all  the  employees  who  are  paid  out  of  the  Judicial  Expcmse  Fund/'  Xeitber  of 
these  objects  is  expressed  in  the  title.  The  law  is  unconstitutional.  4  An.  397 ;  5  Aa. 
91,  94  ;  6  An.  605  ;  S3  An.  730;  33  An.  63 ;  Const.  Art.  39 ;  Cuoley*s  Const.  LSm.  p.  Ill- 

6.  The  effect  of  Act  108  of  1883  is  to  amend  Act  130  of  1880  only.  There  la  no  due  to  that  ia 
the  title. 

7.  A  law  which  purports  to  fix  salaries  by  a  reduction  of  twenty  per  cent,  oa  amdOBt^ 
previously  fixed  by  statutes  which  are  not  repealed,  is  in  reidity  aa  amendatory  law  which 
should  specify  in  its  title  the  laws  amended,  and  should  re-«nact  and  ^ubli^h  thrm  at 
length  as  amended.  The  omission  to  do  so  makes  the  statute  unoonstitational.  Aitude 
30,  Const,  of  1879. 
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The  opinion  of  the  Court  was  delivered  by 

PoCH^,  J.  The  Relator  seeks  by  mandamus  to  compel  the  Respond- 
ents to  approve  his  voucher,  for  his  salary  as  docket  clerk  of  the  Civil 
District  Court,  for  the  month  of  August,  1882,  at  the  rate  of  one 
Inmdred  and  fifty  dollars  a  month. 

Relator's  salary  had  been  fixed  at  (IJK),  by  Act  190  of  1880,  and  was 
reduced  twenty  per  cent,  by  Act  108  of  1882,  and  the  Judges'  refusal 
to  approve  his  voucher  for  the  month  of  August  last,  for  one  hundred 
and  fifty  dollars,  was  predicated  on  the  last  mentioned  act. 

But  Relator  charges  that  said  Act  is  unconstitutional,  and  avers  that 
the  plain  ministerial  duty  of  Respondents  was  to  approve  his  voucher, 
in  accordance  with  the  provisions  of  the  Act  of  1880. 

A  compliance  with  Relator's  demand  would  necessitate  from  Re- 
spondents a  declaration  of  the  unconstitutionality  of  Act  No.  108  of 
1882,  and  the  mandamus  which  we  are  asked  to  grant  in  the  premises 
must  be  preceded  by  such  a  declaration  on  our  part. 

In  other  words,  we  are  asked  by  this  proceeding  to  command 
Respondents  to  decide  that  Act  No.  108  of  1882  is  unconstitutional, 
null  and  void. 

The  record  shows  that  Respondents  have  not  failed  or  refused  to 
perform  the  plain  duty  of  approving  Relator's  voucher  as  required  by. 
law ;  but  that  they  have  refused  to  approve  his  voucher,  for  the  reason 
that  said  voucher  does  not  comply  with  the  provisions  of  the  law 
regulating  the  subject  matter. 

The  mandamus  which  we  would  issue,  at  the  instance  of  Relator, 
would  not  have  the  legal  effect  of  compelling  the  Respondent  Judges 
to  perform  the  duty  of  approving  a  voucher  for  the  salary  of  one  of. 
their  ofiQcers,  but  would  go  to  the  extent  of  compelling  them  to  judi* 
cially  determine  that  the  proposed  object  of  the  legislature  to  reduce 
such  salary  was  illegal  and  of  no  effect.  We  are  clear  in  our  conviction^ 
that  we  are  powerless  to  grant  any  such  relief,  as  this  would  be  tanta- 
mount to  our  assuming  original  jurisdiction  of  the  matter.  We  have 
frequently  held  that  we  were  clothed  with  the  power  to  compel  the 
Judge  of  an  inferior  court  to  render  a  judgment,  but  that  we  were 
powerless  to  dictate  to  him  what  judgment  he  should  render. 

Thus,  in  the  case  of  the  State  ex  rel.  Wise  vs.  Taylor,  Judge,  32  An. 
977,  we  declined  to  interfere  with  the  judicial  discretion  of  the  infe- 
rior Judge  who  had  refused  to  sign  an  order  of  seizure  and  sale,  on 
the  ground  that  his  refusal  was  a  judicial  act,  which  could  be  reviewed 
by  an  appeal  only. 

In  the  case  of  the  State  ex  rel.  Ames  vs.  Judge,  32  An.,  (O. 
B.  53,  p.  43,)  not  reported,  we  refused  to  compel  the  District 
Judge  to  homologate  the  proceedings  of  a  family  meeting;  holding 
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that  the  Judge  could  be  compelled  to  act  on  the  petition  for  homolo- 
gation of  the  proceedings,  but  could  not  be  compelled  to  decide  in  a 
particular  manner.  See  also,  State  ex  rel.  New  Orleans  va.  Judge,  £ 
An.  549;  State  vs.  Judge,  5  Robinson,  161. 

In  the  present  case,  the  Judges  of  the  Civil  District  Conrt  could  be 
compelled  by  mandamus  to  act  on  Relator's  application  for  their  ap- 
proval of  his  voucher ;  but  to  compel  their  approval,  when  they  have 
acted  on  the  application,  and  have  refused  their  approval,  would  be  to 
dictate  the  judgment  which  they  should  have  rendered,  and  such  an 
act  would  divest  them  of  their  judicial  discretion.  State  vs.  Dnnlap, 
5  M.  271 ;  State  vs.  Judge  Second  District  Court,  13  An.  481 ;  Same  vs. 
Same,  1;{  An.  483;  Same  vs.  Same,  15  An.  113 ;  15  An.  164. 

If  the  performance  of  an  act  by  a  Judge,  which  must  be  preceded  by 
and  predicated  on  his  conclusion  on  the  alleged  unconstitutionality  of 
an  act  of  the  legislature,  is  not  a  judicial  act,  it  would  be  difficult  to 
conceive  of  an  ex-parte  order  of  a  Judge  which  would  fall  under  the 
definition. 

Although  these  views  have  not  been  urged  in  defense  by  the  Re- 
spondents, they  forcibly  present  themselves  at  the  threshold  of  this 
investigation,  and  lead  to  the  inevitable  conclusion  that  Relator  has 
entirely  mistaken  bis  remedy. 

The  writ  of  mandamus  herein  prayed  for  is,  therefore,  refused,  at 
Relator's  costs. 


Concurring  Opinion. 

Fenner,  J.  While  approving  the  decree  rendered  in  this  cause,  I 
cannot  concur  in  the  reasons  assigned  in  the  opinion  of  the  majority  of 
the  Conrt. 

I  do  not  regard  the  action  of  the  Judge,  in  discharging  the  function 
imposed  on  him  by  law,  of  approving  the  warrant  of  the  clerk  for  his 
salary,  as  a  judicial  act,  in  the  sense  or  spirit  in  which  it  is  treated  in 
the  majority  opinion. 

Abbott  defines  ** judicial,"  as  "pertaining  to  the  administration  of 
justice  in  courts,"  "judicial  authority,"  as  "'  the  official  right  to  hear 
and  determine  questions  in  controversy,"  "judicial  decision,"  as  "th? 
determination  of  a  court  or  a  judge  in  a  cause." 

Judicial  discretion  only  arises  in  the  exercise  of  judicial  authority, 
which  presupposes  the  existence  of  some  cause  or  controversy  sub- 
mitted to  the  Judge  for  decision  in  the  customary  form  of  judicial       I 
proceedings. 

It  is  manifest  that  the  function  imposed  upon  the  Judge  of  approving 
the  warrants  of  the  clerk,  as  a  condition  precedent  to  their  payment  at 
the  treasury,  possesses  none  of  the  characteristics  of  judicial  action  in 
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the  sense  referred  to.  It  contemplates  no  proceeding  whatever  in 
court,  nor  any  record  thereof  in  the  court.  It  might  be  performed  by 
the  Judge  at  any  time  and  anywhere,  on  the  street,  or  even  in  a  differ- 
ent parish  or  State,  or  country.  If  any  controversy  exists,  it  is  solely 
between  the  clerk  and  the  Judge  himself. 

The  clerk  has  the  absolute  right  to  have  his  salary,  as  provided  by 
law,  paid;  and  it  is  the  absolute  duty  of  the  Judge  to  approve  his 
warrants  therefor.  When  the  clerk  demands  of  the  Judge  the  perform- 
ance of  this  duty,  and  the  Judge  refuses,  a  controversy  arises  between 
the  clerk  and  the  Judge  himself,  which  the  Judge  cannot  determine  for 
himself,  but  which  the  clerk  has  the  right  to  refer,  like  other  contro- 
versies, to  the  determination  of  competent  judicial  power.  The  Judge 
has  no  discretion  in  the  matter,  except  that  discretion  which  every  man 
has  to  determine  for  himself,  primarily,  what  are  his  rights  and  obliga- 
tions ;  but  if  that  determination  be  contested  by  the  adverse  claimant, 
in  the  exercise  of  a  like  primary  lil>erty,  the  latter  has  the  right  to 
invoke  a  settlement  of  the  controversy  bj-  the  judicial  power. 

If  these  views  be  correct,  however,  the  Relator  herein  must,  never- 
theless, be  denied  the  relief  sought  at  our  hands,  because  we  have  no 
Original  jurisdiction  of  siich  a  case,  and  for  this  reason,  I  concur  in 
the  decree. 

I  am  not  called  upon  to  express  any  opinion  as  to  whether  a  duty  of 
this  kind  can  be  imposed  by  law  upon  Judges  of  the  District  Court, 
under  Art.  92  of  the  Constitution.  That  question,  and  its  bearing  upon 
the  rights  of  parties,  should  only  be  decided  when  properly  presented. 


No.  8620. 

TnE  State  of  Louisiana  ex   rel.   New  Orleans  City  Railroad 
Company  et  al.  vs.  Henry  L.  Lazarus,  Judge,  Etc. 

A  remittitur  entered  after  verdict  and  Judgment  does  not  affect  the  ri^bt  of  a  partj*  to  appeal 

fh>m  8nch  jndj^ment. 
The  appellate  court  must  be  governed  by  the  record  of  the  proceedings  duly  authenticated, 

and  no  stat«>ment  of  the  Jndge  of  the  Court  where  the  proceedings  were  had,  that  such 

record  is  incorrect,  after  the  same  is  on  file  in  this  Court,  and  no  step  taken  to  correct  it, 

can  prevail  against  the  recoi-d  itself. 
Mandamus  made  peremptory. 


A 


PPLICATION  for  Mandamus. 


Braughn,  Buck  d:  Dinkehpiel  and  IF.  0.  Hart,  for  the  Relators : 

1.    The  sum  demanded  and  not  the  judgment  rendered  determines  the  jurisdiction  of  the 
appellate  court.    16  An.  430. 
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3.    A  caae  canuot  be  rendered  anappealable  by  entering  a  remittitur  after  judgment.     State 
ex  rel.  Orleans  R.  R.  ts.  Lasama,  Jodge.    Opinion  Book  56,  Folio  752. 

T.  M.  GUlj  for  the  Respondent : 

1 .    Tbe  amonnt  in  dispute,  and  not  the  amoont  claimed,  gives  joriadictiaii.   CoaatltiitifOii  ISTB, 

Article  81. 
3.    Wlien  the  anionnt  in  contest,  or  claimed,  does  not  exceed  $1000,  exclnslre  of  interest,  tbe 

Coort  of  AppeaUi*  bas  exclosive  jarisdiction.    33  An.  356 ;  see  39  An.  507  to  600,  999. 

3.  A  verdict  U  not  a  Judgment.    Webster's  and  Bouvler's  I>ictionariea,  and  Blackstoiie'a 
Coromentariee. 

4.  Verdicts  are  without  effect  unless  there  be  judgment.    C.  P.  541  «f  M>q. ;  4  N.  S.  532.  533 

5.  JtenUttitur,  reducing  the  amonnt  in  contest  below  appealable  amonnt  before  judgment 
deprives  this  Court  of  jurisdiction.    31  An.  37tj,  and  authorities  cited. 

6.  Yerdict  may  be  a  reason  fur,  bat  a  reason  for  judgment  is  not  the  judgment,  nor  a  part  of 
the  judgment.    10  An.  361,  640 ;  13  An.  736. 


The  Opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  Relators  allege,  substantially,  that  in  a  salt  entitled 
Wm.  Mattle  vs.  New  Orleans  City  Railroad  Company  aird  F.  Wintz, 
No.  4596,  on  the  Docket  of  t!ie  District  Coort  for  the  Parish  of  Orleans, 
Division  £,  there  was  a  trial  by  jury,  and  a  verdict  rendered  against 
them  for  $2,000,  upon  a  demand  for  five  thousand  dollars. 

That  the  verdict  was  recorded,  and  on  the  next  day  thereafter  a 
judgment,  in  accordance  with  the  verdict,  was  rendered  by  the  court. 
That  on  the  day  following,  the  Relators  filed  a  motion  for  a  new  trial, 
which  motion  was  taken  under  advisement  by  the  court,  and  on  the 
2dd  of  May  following,  an  order  was  entered,  suggesting  that  if  a  remit- 
titur of  $1,000  was  not  made  by  the  plaintiff  in  the  suit,  a  new  trial 
would  be  granted. 

That  a  remittitur  was  then  entered,  and  a  new  judgment  was  rendered, 
withQMt  notice  to  Relators,  for  $1,000,  on  the  25th  of  May,  1882.  That 
after  the  signing  of  this  judgment  and  within  the  legal  delays,  Relators 
asked  for  a  suspensive  appeal  to  this  Court,  which  was  refused  by  the 
Judge,  on  the  ground  that  this  Court  was  without  jurisdiction  ratione 
materiay  to  entertain  the  appeal,  the  amount  in  dispute  not  exceeding 
$1,000.  Thereupon,  the  Relators  applied  for  a  mandamus  to  compel 
the  Respondent  Judge  to  grant  the  appeal. 

The  record  presents  a  case  precisely  similar  to  that  between  the 
same  parties,  No.  8587,  recently  decided  by  this  Court,  in  which  the 
mandamus  was  made  peremptoiy. 

It  is,  however,  urged  by  the  Respondent  Judge,  that  the  record  in 
the  instant  case  is  incorrect.  That  whilst  in  the  previous  case  referred 
to,  the  remittitur  was  entered  after  judgment,  in  this  case  it  was 
entered  before  judgment,  but  after  verdict.  He  denies  having  rendered 
any  judgment  until  after  the  remittitur  was  entered. 

The  remittitur  was  in  these  words: 
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**  Now  comes  Wm.  Mattle,  the  plaintiff  herein,  through  his  under- 
signed counsel,  and  only  because  required  so  to  do  by  the  court,  and 
specially  reserving  all  of  his  rights,  and  excepting  to  the  right  and 
ruling  of  the  court  to  impose  the  remittitur,  and  enters  the  remittitvr  of 
one  thousand  dollars.  T.  M.  Gill, 

Attorney  for  Mattle,  FlainHff.^ 

The  transcript  before  us  is  duly  authenticated  by  the  certificate  of 
the  clerk  of  the  court,  over  which  the  Respondent  presides,  as  con- 
taining a  true  record  of  the  proceedings.  We  there  find  a  judgment 
purporting  to  be  a  part  of  these  proceedings,  rendered  on  the  verdict 
of  the  jury  and  for  the  amount  allowed  by  that  verdict,  ($2,000) 
though  not;  signed  by  the  Judge.  This  was  followed  by  a  motion  for  a 
new  trial.  This  shows  that  the  remittitur  was  entered  after  judgment, 
as  alleged  by  the  Relators. 

However  great  our  confidence  in  any  statement  that  might  be 
submitted  by  a  Judge,  nevertheless  our  knowledge  of  the  facts  must 
be  derived  from  the  record,  and  we  can  only  take  cognizance  of  them 
as  there  shown. 

As  held  in  the  case  referred  to,  we  think  that  the  remittitur  was 
entered  too  late  to  affect  the  Relators'  right  to  appeal,  even  admitting 
that  if  entered  before  judgment,  in  the  manner  and  form  stated,  it 
would  have  that  effect,  upon  which  we  express  no  opinion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  mandamuB 
asked  for  be  made  peremptory. 


No.  7688, 
Stern  Brothers  vs.  Germania  National  Bank. 


34  1110, 
49    739 


34  U19 
The  purchaser  or  pledge«  of  negotiable  iDStniniento  after  maturity,  whose  rights  are  derived       n24    683 

from  one  who  was  not  the  owner  and  who  was  not  authorized  to  s^  or  pledge,  acquires 

no  title  or  right  thereto  or  thereupon,  M^sainst  the  true  owner.    And  this  principle 

applies  equiiily  to  public  securities  past  ^^Pluch  as  coupons  of  State  Bonds. 

APPEAL  from  the  Third  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Batfne  <&  Dene(jrc  and  Semme^  dt  Payne,  for  Plaintiffs  aud  Appellees : 

**  The  sale  of  a  thing  belonging  to  another  person  is  null.      C.  C.  2452. 

This  applies  to  past  due  obligations  to  pay  money,  as  well  as  to  other  property.  Bird  vs. 
Cookrem,  28  An.  Rep.  70;  Henderson  vs.  Case,  31  An.  Rep.  215;  Texas  vs-  White,  7 
Wallace  Rep.  700 ;  21  Wallace,  143 ;  10  Wallace,  90  ;  14  Peters,  321 ;  99  United  States  Bep . 
440 ;  26  An  Rep.  556  ;  13  La.  Rep.  S14. 

I>etached  conponn  pant  due  are  inde];>endent  obligations  which  mature  like  other  obligations 
bear  interest  after  maturity  and  are  subject  to  the  rules  of  prescription  applied  to 
promissory  notes.    Conger  vs.  City  of  New  Orleans,  32  An.  Rep.  1955. 
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Jas.  McConnell  and  Braughn,  Back  d*  Dinkelspiel^  for  Defeudaut  and 
Appellant : 

I .  Where  the  owner  of  property  confers  upon  another  an  apparent  title  to  or  power  of  dupo- 
sitioii  over  ir,  lie  is  eatopped  from  asserting  his  title  against  an  innocent  third  party  who 
has  dcfilt  with  the  appaient  owner  in  reference  thereto,  without  knowledge  of  the  clsini« 
of  the  trui«  owner.  McNeil  vs.  Tenth  National  Bank.  4ti  N  Y.  335,  3S9,  333,  337.  339 :  Dos 
Passos  ou  "The  Im^  of  Stock  Brokers  and  Stock  £xchanges,"  611,  600;  Moore  vs. 
MetropoUtait  Bank,  5d  New  York,  41. 

3.  'Where  one  of  two  innooent  parties  must  suffer,  the  loss  must  remain  upon  the  one  apon 
whom  it  han  aliendy  fuUen.    6  An.  631 :  31  An.  .343 ;  A  An.  19. 

3.  AVhere  one  of  two  innocent  parties  mn»t  suffer  fh>m  the  fraud  of  a  third,  the  loss  shonld 
fall  on  the  one  who  enahled  the  third  party  Xo  commit  the  fraud.  Baboock  ts.  Lawsta, 
El•gli^h  High  CouH.  Q.  B.  Div.  37,  W.  R.  866;  Maban  vs.  Dubaclet,  27  An.  45;  7  An. 
35tj ;  Walker  V8.  Ciismtway,  4  An.  30-31. 


The  opinion  of  the  Court  was  delivered  by 

Fenxer,  J.    Plaintiffi*  entrusted  to  the  late  firm  of  A.  Eimer  Bader 

6  Co.,  for  collection  merely,  certain  detached  coupons  of  bonds  of  the 
State  of  Louisiana,  naid  coupons  being  unconditional  obligations  of  the 
State  to  pay  to  bearer  certain  sums  of  money,  at  dates  speciBed 
therein,  "  being  six  mouths'  interest  on  Consolidated  Bond  "  of  specified 
number.  These  coup4>ns,  long  aft^r  their  maturity,  were  pledged  by 
A.  Eimer  Bader  &l  Co.  to  the  defendant;  to  secure  a  loan  of  $5,()00 
made  to  said  timi. 

Plaiutiifs  now  sue  to  recover  said  coupons  or  their  value. 

There  is  no  controversy  as  to  essential  facts,  viz :  that  plaintiflfs 
owned  the  coupons  j  that  Bader  &  Co.  had  no  authority  from  plaintifli^ 
to  sell  or  pledge  them,  and  no  other  authority  except  U>  collect ;  that 
they  were  pledged  by  Bader  &  Co.  for  their  personal  debt,  in  which 
plaintiifs  had  no  concern ;  and  that  said  pledge  was  made  long  after 
the  maturity  of  the  coupons. 

The  authorities  are  (}uite  unanimous  and  entirely  convincing,  that 
the  purchaser  or  pledgee  of  negotiable  instruments  after  maturity, 
whose  rights  are  derived  from  one  who  is  not  the  owner,  and  who  is 
not  authorized  to  sell  or  pledge,  acquires  no  title  or  right  thereto  or 
thereupon,  as  against  the  true  owner.  C.  C.  2452;  Bird  vs.  Cockrera. 
28  An.  70;  Henderson  vs.  Case,  31  An.  215;  Davis  vs.  Bradley,  26  An. 
555 ;  Foley  vs.  Smith,  C  Wall.  493;  Texas  vs.  White,  7  Wall.  700 ;  Ver- 
milye  vs.  Adams,  21  Id.  143  ;  Fowler  vs.  Brandy,  14  Pet.  321. 

W^e  have  carefully  considered  the  various  grounds  on  which  it  is 
sought  to  except  this  case  from  the  application  of  the  above  principle, 
viz : 

1.  It  is  urged  that  it  does  not  apply  to  public  securitie.*?,  like  tliose 
of  a  State.    This  objection  is  answered  by  the  cases  above  quoted  from 

7  Wall.  700,  21  Wall.  143,  and  also  by  10  Wall.  90,  and  99  U.  S.  440.  We 
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have  ourselves  held,  tli at  detached  coupons  are  independent  obligations 
maturing  like  other  obli/^ations,  bearing  interest  and  prescriptible, 
like  promissory  notes,  to  which  they  are  assimilated.  Conger  vs.  New 
Orleans,  32  An.  1255. 

2.  It  is  claimed  that  the  principle  only  applies  when  the  past  due 
paper  has  been  protested.  The  fact  of  protest  was  an  accident  of  the 
case  in  31  An.  215 ;  but  in  various  others  of  the  cases  quoted,  that  cir- 
cumstance did  not  exist,  and  its  absence  in  no  manner  affects  the 
principle.  In  26  An.  556,  it  is  said :  '^  a  negotiable,  instrument  unpaid 
at  its  maturity  shows,  upon  its  face,  that  it  was  dishonored,  etc." 

3.  The  doctrine  is  invoked  that  where  one  of  two  innocent  parties 
inust  suffer,  the  loss  should  fall  on  {he  one  who  enabled  the  third  party 
to  commit  the  fraud.  Tins  objection  to  the  application  of  the  principle 
now  under  discussion  is  not  new.  It  has  been  made,  considered  and 
overruled,  both  by  this  Court  and  the  Supreme  Court  of  the  United 
States.    Foley  vs.  Smith,  6  Wall.  493  j  Bird  v«.  Cockrera,  28  An.  70. 

4.  It  is  finally  urged,  that  by  conferring  upon  Bader  &  Co.  an  appa* 
rent  title  or  power  of  disposition,  plaintiffs  are  estopped  from  asserting 
title  against  an  innocent  third  person  dealing  with  such  apparent 
owner.  It  is  evident  that  plaintiffs  did  nothing  except  put  Bader  &/ 
Co.  in  possession  of  the  coupons  for  a  legitimate  purpose,  which  purpose 
conid  not  have  been  effected  without  such  possession.  Like  possession 
and  like  apparent  ownership  necessarily  existed  in  all  the  cases  quoted 
by  us,  otherwise  the  sale  or  pledge  could  not  have  been  made.  The 
authorities  relied  on  by  defendant  rest  on  other  and  peculiar  circum- 
stances not  necessary  to  be  here  stated. 

In  conclusion,  it  must  be  admitted  that  the  principle  invoked  by  ns, 
in  it-s  application  to  transfers,  not  only  of  past  due  negotiable  instru- 
ments but  of  all  personal  property,  by  the  possessors  and  apparent 
owners  thereof,  undoubtedly  exposes  innocent  dealers  to  great  danger 
of  fraud  and  wrong;  yet  there  are  many  equitable  considerati9nB 
which  weigh  equally  in  its  favor;  and  the  law,  as  it  exists,  has  been 
established,  after  a  full  and  fair  consideration  of  the  equities  on  lK>th 
sides.  Arguments  against  its  wisdom  and  propriety  should  be 
addressed  to  the  legislative,  not  to  the  judicial  discretion. 

Judgment  affirmed,  at  appellant's  cost. 

Rehearing  refused. 

Ml 
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Bucoesaion  of  Claveiie. ' 

No.  8372. 
Succession  of  Pierre  Claverie. 

A  judgment  cannot  properly  be  rendered  for  more  than  is  demanded. 
The  harden  of  proof  is  on  the  opponent,  when  he  alleges  assets  beyond  those  acknowledfedls 
the  account. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe  J  J. 

Chas,  Louque,  for  the  Tutrix,  Appellant. 

A.  J.  Villerij  for  the  Opponent  and  Appellee. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  widow  Claverie,  as  tutrix  of  the  decedent's  minor 
children,  rendered  the  account  of  her  administration  of  his  successioOf 
which  was  opposed  by  Louis  Golis,  a  mortgage  creditot.  Two  items  of 
his  opposition  were  sustained  by  the  lower  court,  viz :  the  rents  charged 
to  herself  by  the  tutrix  as  $265  were  increased  to  $785,  and  the  widow^s 
portion — one  thousand  dollars — which  she  charged  as  $950,  fifty  dollars 
having  been  received  by  her  from  the  sale  of  the  contents  of  a  shop, 
was  further  reduced  by  $40,  the  proceeds  of  sale  of  household  furniture 
also  received  by  her. 

The  opponent  avers,  as  to  the  item  of  rents,  that  they  amounted,  or 
should  have  amounted  to  over  five  hundred  dollars,  and  prays  that  they 
be  increased  to  that  sum.  The  Judge  went  beyond  the  prayer,  and 
charged  the  accountant  with  more  than  was  demanded.  A  judgment 
cannot  properly  be  given  for  more  than  is  demanded.  Morgan  vs. 
McGowan,  4  Mart.  289 ;  Barckley  vs.  Evans,  2  Mart.  N.  S.  241. 

The  property,  from  which  the  rental  was  derived,  consists  of  three 
tenements,  yielding  $26  a  month,  and  another  w^orth  $8  a  month,  occu- 
pied by  the  widow  and  children  ;  but  Mrs.  Claverie  proved  that  she 
had  not  received  rent  for  fiftc^en  months  of  the  time  charged  by  oppo- 
nent and  allowed  by  the  court,  and  the  opponent  has  not  proved  that 
she  either  did  receive,  or  could  have  received,  the  rents  for  that  time. 
The  burden  was  upon  him  to  show  that  the  assets  with  which  he 
sought  to  charge  her  were  available.  Deducting  the  rental  of  the  three 
tenements  for  fifteen  months,  from  the  sum  charged  against  her  by  the 
lower  court,  the  rents  with  which  she  is  properly  chargeable  are  fixed 
at  $a95. 

The  widow's  portion  was  properly  reduced  to  $910,  she  having 
received  and  appropriated  $90  of  the  assets  of  the  succession. 

Therefore,  it  is  ordered  and  decreed,  that  the  judgment  of  the  lower 
court  is  amended  by  reducing  the  sum  charged  against  the  tutrix  for 
rents  to  $395,  and  as  thus  amended,  that  it  is  affirmed,  the  opponent  to 
pay  the  costs  of  appeal. 


f^.  — 
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DeUuiey  vs.  Rocbereau  &.  Co. 

No.  7867. 
Pbter  Delaxet  and  Wife  vs.  A.  Rochereau  &  Co. 

The  appellant,  on  the  day^e  appeal  was  retarnable,  applied  for  and  obtained  an  extension  of 
tbirty  days  to  file  the  transcript:  Held^  that  the  additional  delay  granted  by  the  Coart, 
only  commenced  to  mn  from  the  three  Jodlcial  days  allowed  by  the  law  after  the 
return  day. 

Agents  are  not  liable  to  third  persons  for  non-fjpasance,  or  mere  omissions  of  duty.  They  ar^ 
responsible  to  such  parties  only  for  the  actual  commission  of  those  positive  wrongs,  for 
which  they  would  be  otherwise  accountable  in  their  indiTidaal  capacity,  under  obliga- 
tions common  to  all  other  men.  The  doctrine,  nbder  the  common  and  civil  laWi  does 
not  differ  on  that  subject.    Jadgment  affirmed. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
BogerSf  J. 


Jos,  P.  Hornor  and  F.  W.  Baker,  for  Plaintiffs  and  Appellants : 

On  HonoM  to  Dismiss. 
1.    The  law  grunts  three  jndlcial  days  after  the  retam  day  within  which  the  transcript  of 

appeal  may  be  filed.    C.  P.  569  and  883;  1  Uennen  Dig.  Appeal  VI[I  (d.)  No.  3,  p.  82. 
S.    The  coart  may  grant  further  time  to  file  the  tnmsoript,  but  the  time  granted  by  the  ooai^ 

are  not  Judicial  bat  running  days,  which  begin  only  after  the  expiration  of  the  delay 

granted  by  law.    33  An.  119. 
3.    An  order  of  court  granting  farther  time  to  file  a  transcript,  which  reads,  "  that  the  delay 

far  filing  the  transcript  of  appeal  herein  be  extended /or  thirty  day^"  excludes  the  three 

Judicial  days  allowed  by  law.    If  it  had  been  intended  to  inclade  them  the  laugaage  would 

have  been  "  extended  to  thirty  days." 

On  trv  Meiutb. 

1.  Every  one  is  bound  to  keep  his  buildings  in  repair,  and  is  answerable  for  all  damage 
occasioned  by  their  fall,  when  caused  by  neglect  to  repair.  G.  C  Arte.  670,  2182 ;  7  An. 
321 ;  14  An.  806 ;  L.  R.  10 ;  C  P  658 ;  5  B.  &  S.,  78;  10  Allen,  368  ;  9  Cent.  L.  J.  385. 

2.  An  agent  is  liable  under  the  dril  law  to  third  persons  for  damages  resulting  f^om  his 
non-feasance,  as  well  as  mis-feasance.  C.  C.  Art.  3003;  Code  Napoleon,  1992;  Domat,  P. 
1,  B.  1,  T.  15,  Sec.  3,  Arts.  1  and  4 ;  Story  on  Bailments,  §  163 ;  Story  on  Agency  §  309  ; 
Shearman  &  R.  on  Negligence  §§  112  and  115;  Evans  Principal  and  Agent,  p.  328 ;  Whar> 
ton's  Law  on  Negligence  §  535 ;  12  Mod.  488 ;  28  Me.  463  ;  5  Gilm.  425 ;  30  Conn.  329  ;  96 
Mass.  77 ;  30  N.  Y.  78;  8  Barb.  358 ;  3  E.  D.  Smith,  591 ;  19  Wend.  343. 

3.  Whenever  the  agent's  negligence  directly  ii^jures  a  stranger,  the  agent  having  liberty  of 
artion  Id  respect  to  such  injury,  then  such  stranger  can  recover  from  the  agent  damages 
for  such  injury.  Wharion  on  Negligence,  $5:)5;  Harrimanvs.  Stowe,  57  Mo.  93;  Bean* 
glllot  vs.  Callemer,  33  Sirey.  323;  C.  C.  2115,  2316.  2317;  Boston  Beef  Packing  Co.  vs. 
Stevens,  12  Fed.  Rep.  279;  9  Com.  Bench,  377. 

4.  It  was  not  of  contributing  negligence  in  plaintiff's  child  to  enter  a  building  where  a 
public  dance  and  entertainment  were  being  given,  where  such  entertainments  had  been 
given  before,  and  where  an  admission  fee  was  charged,  when  invited  by  an  older 
companion  who  paid  his  entrance  fee. 

5.  A  person  entering  a  bnildlng  under  such  circumstances,  which  is  quietly  in  the  possession 
of  other  persons,  who  have  the  apparent  right  to  so  nse  the  building,  and  which  has  been 
so  nsed  before,  is  not  a  trespasser.    51  N.  Y.  476. 

6.  It  is  the  duty  of  owners  of  buildings  to  keep  them  in  repair,  and  when  vacant  to  keep 
them  securely  fastened  or  guarded. 

7.  A  trespasser  can  recover  for  ii^uries  wantonly  inflicted,  as  by  the  fall  of  building  fh»m 
neglect  to  repair  it. 
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No.  8372. 
Succession  of  Pierre  Clavf%^ 

A  jiidfrroent  cannot  properly  be  rendered  for  more  than 
The  harden  of  proof  ift  on  the  opponent,  when  he  allegee 
the  account. 


APPEAL  from  the  Civil  District  Coi^     \%\ 
Monroej  J.  i  ^      *^         ^ 

Chaa.  Louqne,  for  the  Tutrix,  Apj^  ^  %  ^ 
A.  J,  Yilleri,  for  the  Opponent  ^\%\  ^ 

The  opinion  of  the  Court  wa^ 

Manning,  J.    The  widow  f 
children,  rendered  the  acco' 
which  was  opposed  by  Lev' 

tin 

his  opposition  were  snat 
to  herself  by  the  tutru^ 

i 


portion — one  thousarr-  ^ 
having  been  receiv|  y  a 
was  further  rednr  9  4^% 


\ 


t 


also  received  b; 
The  opponey  \ 
should  have  /  ^  | 
be  increase 
cliarged  t' 
cannot  , 


% 


McGo^ 

Tl» 
ten 

P' 


.«ad  qaaaioffenaea  are  all  those 

jf0n»e  (delit),  when  there  waa  the  intent 
^o  snoh  intent  existed- 
or  unintentional.    Cooley,  p  438. 
onee ;  if  unintentional,  a  quaaioflenae.    In  neiUier  case  ia 
.>;ainBt. 
4iitfi»'  80Q  had  heen  a  licenaee,  no  rijcht  of  aciion  woold  have  aoorui 
t8:  for,  no  duty  la  o«red  to  a  mere  Uoenaee,  and  he  haa  no  oaoae  of 
^ence  in  the  place  he  ia  permitted  to  enter.    Parker  yb.  Portland  Pal 
"»        dutl  Law  J.,  Vol  9,  p.  106. 

an  action  lliie  tbia,  for  negligencct  the  evidence  muat  he  confined  to  the  lime  and] 
cironniKtancea  of  the  injury,  and  the  nefcUffence  then  and  there:  but  what 
othen,  at  other  timea,  more  or  lesa  remote^  ia  collateral  and  iaadmiaaible.    Jlrid, 
It  woa  clearly  not  the  mere  alleged  ataie  of  decay  of  the  gnUery,  but  the  act  of  the  1 
that  caused  its  taXi,  and  therefore  plaintiffs  cannot  recover,  for.  eauta  proximo, 
spectator.    Cooley,  pp.  68  to  70 ;  Whurt^n  on  Agency,  §  380 ;  W harton  on  N^., 
The  evidence  tends  to  show  that  the  gallery  wa«  suffloiantly  strong  for  usual  and  I 
purposes,  but  that,  both  on  the  night  of  this  accident  and  a  week  before,  it  had 
jected  by  ti'espassers,  to  such  extraordinary  pressure  by  tiieir  nishingo|it  in : 
to  ite  fh>nt  railing,  as  eventnally  to  wrench  out  of  Uk^r  aookets  in  the  biiok 
bars  which  formed  its  chief  sn  pport. 
▲t  common  law,  the  doctrine  is  well  settled  that  no  agent,  except  the  master  of  a 
liable  to  third  persons  for  his  own  non-feasances  or  omissions  of  duty  in  the  * 
employment,  or,  in  other  words,  for  his  failnre  to  perform  the  obUgationa  i 
Story  on  Agency,  $$308,  309;  Swell's  Bvans  on  Agency,  pp.  437,  438, 
portion  of  Chapt.  XT;  Shearman  Sc  Kedt  on  N^L,  3d  ed.,  §$  111,  112. 
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Dolaney  vs.  Rnoheroao  A.  Co. 


^iD0  to  obtain  in  the  civil  law,  whioh  holds  that  agreements  have 

icting  parties ;  they  do  not  prej  udiDe  third  persons.    La.  Code  of 

-«.  3d  of  title  III,  Art.  65.    See,  also,  p.  264  of  Amendments  to 

h©  Code  of  1825 :  C.  N.  Art.  116.5.    A<Jcordiiigly,  the  Court  of 

-sain  vs.  Gatouiilat,  decided  on  the  27th  July,  1869,  (Dal- 

^e  responsibility  of  the  mandatary  for  the  cous<>quence8 

emploj'ment,  could  only  be  invoked  by  the  mandator. 


'V. 


if; 


°^  "^   \  ^» 


^ 


°^ 


">. 


Dismiss. 

'by 

Miat  the  transcript  was  not 

fonday  In  March,  1880, 


\ 


\ 
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» to  complete  the 
vhat  the  delay 
^«i  for  thirty  days." 
.  the  transcript  was  the 
order  aud  the  return  day  and 
,  883  ;  that  is,  three  days  after  the 
tnree  additional  days,  the  delay  could 
transcript  could  have  been  .filed  without  any 
^1  Court. 
«ier  of  extension  made,  the  transcript  could  have  been 
-^  time  within  thirty  days,  beginning  from  the  last  point  of 
««'ithin  the  original  delay,  that  is,  within  thirty  days  running 
ra  the  last  day  of  grace,  determinable  by  the  original  order.  The 
script  was  filed  on  the  2d  of  April,  within  less  tlian  thirty  days 
m  such  point  of  time,  and  was,  therefore,  seasonably  filed.  The  6th 
Marcii  was  the  first  da^'  of  the  additional  delay  granted  by  the 
er,  and  the  4th  of  April  was  the  last  day.  The  law  gave  the  ap- 
llant  the  first  delay  mentioned,  and  the  thirty  days  additional  were 
nted  hiui  by  the  Court. 
The  motion  to  dismiss  is,  therefore,  denied. 


Dissenting  Opinion. 

Bermudicz,  C.  J.     On  the  l^t  of  March,  1880,  the  day  on  which  thia 

appeal  was  made  returnable,  the  appellants,  producing  a  certificate  of 

\i  date,  from  the  clerk  of  the  low^r  court,  to  the  effect  that  a  delay 

thirty  days  was  necessary  to  complete  the  transcript  of  appeal — 

stained  here,  on   motion,  an  order  "that  the  delay  for  filing  the 

mscript  of  appeal  herein  be  extended  for  thirty  days." 

The  transcript  was  filed  on  the  2d  of  April  following.    On  the  18th 
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Dfllaney  vs.  Rochereaa  ic  Co. 

8.  Where  the  iDjared  person  is  a  child,  rocovery  oan  be  had,  because  a  child  cannot  be 
sidt^red  as  appreciatlnj;  the  danger,  or  bonnd  to  inquire  by  what  authority  the  bontt  Is 
open  «i<d  used.  83  Penn.  332;  B6Penn.74;  17  Wall.  6fH):  ABlag.GK:  1  AdaisoooB 
Torts,  $260,  p.  982 ;  Shearman  &,  Kedflead  on  Neglljceooe,  §  504 ;  lOS  Maaa.  372 ;  19  Cou. 
507 ;  1  Q.  B.  29 ;  3  Thompson  on  Neglijj[enoe,  ^  39.  p.  1192. 

C.  U,  Schmidt,  for  Defendftiits  and  Appellees  t 

Ok  Motiox  to  Dismibs. 
The  appeal  in  this  case  was  mado  retarnable  on  Monday,  the  Ist  of  March,  1880.    On  that  dij 

an  extension  of  thirty  days  was  granted  for  flling  the  ttunscript    This  delay  or  extessM 

expired  on  the  Slst  of  M&roh,  1880.    The  transcript  was  not  filed  until  the  9d  of  Apdl 

1860.    This  was  too  late.    32  An.  28 ;  28  An.  901 ;  24  An  333.  etc. 
The  motion  to  dismiss  for  such  a  cause  is  not  requlre<l  to  be  made  within  three  days  of  tbi 

fliiofr  of  the  transoiipt.    It  may  be  made  at  any  time,  at  least  before  the  caee  has  bea 

fixed  for  trial.    4  An.  359 ;  9  An.  21 ;  10  An.  75. 

On  thk  MKKrre. 
The  Hue  of  a  man's  prtvate  dotnain,  like  the  boundary  line  between  natloiia,  ia  not  to  be 

crosKcd  without  peiiuission.    Cooley  on  Torts,  p  302 
There  U  no  duty  owing  to  a  trespasser  fi-om  the  owner  of  the  property  upon  which  he 

intrudes.    Cooley  on  Torts,  p  660 ;  Wharton  on  Negl..  $  351 ;  Sonrdat,  de  la  Besponsabifiii 

Vol.  2,  p.  21. 
At  oommnn  law  the  general  rule  is,  that  an  Infant  is  responsible  for  his  torta,  aa  any  othn 

person  would  be.    Cooley,  p.  103.    And,  in  respect  to  trespasses,  there  ia  no  exoeptiim  ii 

the  law  in  favor  of  minors.    Slkes  vs.  Johnson,  16  Mass.;  389. 
Our  Code  expressly  declares  that  '*  the  obligation  arising  ttom  an  offense  or  qnaai  offense  it 

binding  on  the  minor.'*    Rev.  C.  C,  Art.  17H5;  and  fuitber  provides  that  **  heCthe  raiaor) 

is  not  restitnable  (cannot  be  relieved)  against  the  obligations  resulting  firom  bia  oStaetn 

or  quasi  ofl'enses."    Rev.  C.  C.  Art.  2226. 
As  said  by  Rogron,  under  Art.  1310  C.  N.,  offenses  and  quasi  offanses  are  all  thoee  unlawM 

acts  which  cause  damage  to  others.    Offwte  (delit),  when  there  was  the  intent  to  iiuorei 

qucuiofense  (quasi-delit),  when  no  such  intent  existed- 
A  trespass  may  be  intentional  or  unintentional.    Cooley,  p.  438. 
Jf  intentional,  it  is  an  ofiense ;  if  unintentional,  a  quasi  offense.    In  neither  caae  is  the  miaar 

relievable  there  against. 
Even  if  the  plain tiffti'  son  had  been  a  licensee,  no  right  of  action  would  have  aoonied  asaiotf 

defendants :  for.  no  duty  is  owed  to  a  mere  licensee,  and  he  haa  no  oanae  of  actioa  for 

negligence  in  the  place  he  is  permitted  to  eater.    Parker  va-  PortUnd  Pabliahing  Cql. 

Ceut'l  Law  J.,  Vol  9.  p.  108. 
In  an  action  like  this,  for  negligence,  the  evidence  must  be  confined  to  the  time  and  place  «a4 

circiimKtances  of  the  injury,  and  the  negligence  then  and  there;  but  what  occurred  to 

othera,  at  other  times,  more  or  less  remote^  is  collateral  and  luadmiBsiljle.    Ibid. 
It  was  clearly  not  the  mere  alleged  state  of  decay  of  the  gnllery.  but  the  act  of  the  trfspasse^s, 

that  caused  its  fall,  and  therefore  plaintiflte  cannot  recover,  for.  eaiMa  proximo,  rum  nmeta 

tpeetator.    Cooley,  pp.  68  to  70 ;  Wharton  on  Agency,  §  380 ;  Wharton  on  Hef^..  §$  1.^,  134- 
The  evidence  tends  to  show  that  the  gallery  was  suffioientlj^  strong  for  usual  and  ordinary 

purpoaea,  but  that,  both  on  the  night  of  this  accident  and  a  week  before,  it  hitd  been  sab- 

ject«d  by  trespassers,  to  such  extraordinary  preasureby  their  rushing  ojxt  in  great  numbi«« 

to  its  fh>nt  railing,  as  eveutnally  to  wrench  oat  of  ih^r  sockets  in  the  brick  waU  tto  inn 

bare  which  formed  its  chief  support. 
At  common  law,  the  doctrine  is  well  settled  that  no  Agent,  except  the  master  t^a  ship^  Is  ertr 

liable  to  third  persons  for  his  own  non-feasances  or  omhMions  of  duty  in  the  eonrae  of  his 

employment,  or,  in  other  words,  for  his  failure  to  perform  the  obligations  of  Us  prlDclpsl. 

Story  on  Agency,  ^§308,  309;  Swell's  Bvans  on  Agency,  pp.  437,  438,  and  the  latter 

portion  of  Chapt  IT;  Shearman  Sc  Bedt  on  NegL,  3d  ed.,  §§  lli«  112. 
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And  the  same  doctrine  aeems  to  obtain  in  the  ciWl  law,  which  holds  thst  agreements  have 
effect  only  on  the  cnntrscting  parties;  they  do  not  prejudioo  third  persons.  La.  Code  of 
1808,  p.  !irrO.  Sec.  (!  of  Chap,  ^d  of  title  III,  Art.  65.  See,  also,  p.  S64  of  Amendments  to 
that  Code  by  the  fi-aniersof  the  Code  of  18S5 ;  C.  N.  Art  tL6.5.  A«cordin)cly,  the  Coart  of 
Cassation,  in  the  case  of  Tiioroassln  vs.  GatoaiUat,  decided  on  the  27th  July,  1869,  (Dal- 
loE,  J.  G.  1F69.  p.  1,  p.  350).  that  the  responsibility  of  the  mandatory  far  the  cous«H]uence8 
of  his  neglect  in  the  course  of  his  employment,  oonld  only  be  invoked  by  the  mandator, 
and  not  by  third  persons. 


On  Motion  to  Dismiss. 

The  opiiiioD  of  the  Court  was  delivered  by 

Todd,  J.  This  inotiou  is  on  the  grouud  that  the  trauacript  was  not 
Aled  in  time. 

The  appeal  was  made  returnable  on  the  first  Monday  in  March,  1880, 
being  the  first  day  of  that  month. 

On  that  day  the  appellant  applied  for  further  time  to  complete  the 
transcn{)t,  and  on  this  application  an  order  was  made  *^  that  the  delay 
for  filinj^  the  transcript  of  appeal  herein  be  extended  for  thirty  days." 

The  delay  granted  by  law  for  the  filing  of  tire  transcript  was  the 
time  intervening  between  the  date  of  the  order  and  the  return  day  and 
three  days  added  thereto;  C.  P.  589,  883 ;  that  is,  three  days  after  the 
return  day ;  and  within  these  three  additional  days,  the  delaj'^  could 
not  have  expired  and  the  transcript  could  have  been  .filed  without  any 
extension  by  order  of  Court. 

Under  the  order  of  extension  made,  the  transcript  could  have  been 
filed  at  any  time  within  thirty  days,  beginning  from  the  last  point  of 
time  within  the  original  delay,  that  is,  within  thirty  days  running 
from  the  last  day  of  grace,  determinable  by  the  original  order.  The 
transcript  was  filed  on  the  2d  of  April,  within  less  than  thirty  days 
from  such  point  of  time,  and  was,  therefore,  seasonably  filed.  The  6th 
of  March  w^as  the  first  day  of  the  additional  delay  granted  by  the 
order,  and  the  4th  of  April  was  the  last  day.  The  law  gave  the  ap- 
pellant the  first  delay  mentioned,  and  the  thirty  days  additional  were 
granted  him  by  the  Court. 

The  motion  to  dismiss  is,  therefore,  denied. 


Dissenting  Opinion. 

Bermudkz,  C.  J.  On  the  li^t  of  March,  1880,  the  day  on  which  this 
appeal  was  made  returnable,  the  appellants,  producing  a  certificate  of 
that  (late,  from  the  clerk  of  the  low^r  court,  to  the  effect  that  a  deUy 
of  thirty  days  was  necessary  to  complete  the  transcript  of  appeal — 
obtained  here,  on  motion,  an  order  'Hhat  the  delay  for  filing  the 
ti-anscript  of  appeal  herein  be  extended  for  thirty  days." 

The  transcript  was  filed  on  the  2d  of  April  following.    On  the  18th 
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8.  Where  the  injured  person  is  a  child,  recovery  Oiin  be  had,  because  a  child  cannot  be  ooii. 
sidf^rod  as  appreciating  the  danger,  or  bound  to  inquire  by  what  authority  the  hooM  is 
open  ai.d  used.  83  Penn.  338;  B6Penn.  74;  ITWall.  6n0;  4B1dk.  698;  1  Addisooon 
Torts.  (360,  p.  e8*2 ;  Shearman  &.  KedfieJd  ou  Negli^noe,  §504 :  103  ££aaa.  572 ;  19  Cono. 
507;  1  Q.  B.  29;  8  Thompson  on  Kegligenoe,  §39.  p.  1198. 

C,  E,  Schmidt,  for  Defendants  and  Appellees t 

Ox  MOTIOX  TO  DlBMUH. 

The  appeal  In  this  case  was  made  returnable  on  Monday,  the  1st  of  March,  1880.  On  that  dsy 
an  extension  of  thirty  days  was  granted  for  filing  the  tiansciipt.  This  delay  or  ext^nsiua 
expired  on  the  3l8t  of  March,  188C.  The  transcript  was  not  filed  until  the  9d  of  Apnl, 
1880.    Thu  was  too  late.    33  An.  28 ;  88  An.  901 ;  34  An  333.  etc. 

The  motion  to  dismiss  for  such  a  cause  is  not  r(Hiulre<I  to  be  made  within  three  days  of  ths 
filing  of  the  transoiipt.  It  may  be  made  at  any  time,  at  least  before  the  oaae  has  been 
fixe<l  for  trial.    4  An.  359 ;  9  An.  21 ;  10  An.  75. 

On  the  Mbbitb. 

The  Hue  of  a  man's  private  dotnain.  like  the  boundary  line  between  nations,  is  not  to  be 
ci-oHKed  without  peiniission.    Cooley  on  Torts,  p  303 

There  id  no  duty  owing  to  a  trespasser  fi-om  the  owner  of  the  property  upon  which  he 
intrudes.  Cooloy  on  Turta,  p  660 ;  Wharton  on  Negl.,  §  351 ;  Soardat,  de  la  Besponaabilitr; 
Vol.  2,  p.  21. 

At  common  law  the  general  rule  is,  that  an  Infant  is  responsible  for  his  torts,  aa  any  otb^r 
perHon  would  be.  Cooloy,  p.  103.  And,  in  respect  to  trespasses,  there  li  no  exoeptlon  ia 
the  law  in  favor  of  minors.    Sikes  vs.  Johnson,  16  Ma»s.,  389. 

Our  Code  expresHly  declares  that  "  the  obligution  aiitlng  tvom  an  offense  or  quasi  offense  it 
binding  on  the  minor."  Rev.  C.  C,  Art.  17H5:  and  fuitber  provides  that  "  he  (the  minor) 
is  not  restitnable  (cannot  be  relieved)  against  the  obligations  resulting  fh>m  his  offeoNi 
or  quasi  offenses."    Rev.  C.  C.  Art.  2Si8. 

As  said  by  Rogron.  under  Art.  1310  C.  N.,  offenses  and  quasi  offenses  are  all  those  unlawful 
a  els  which  cause  damage  to  others.  Offente  (delit),  when  there  was  the  intent  to  iiv)(irei 
quan  ofente  (qoasi-dellt),  when  no  such  intent  existed. 

▲  trespass  may  be  intentional  or  unintentional.    Cooley.  p  436. 

Jf  intentional,  it  is  an  ofiense;  if  unintentional,  a  quasi  offense.  In  neither  case  la  the  minor 
relievable  there  against. 

Even  if  the  plaintiffs'  son  had  been  a  licensee,  no  right  of  action  would  have  aoonied  against 
defendants;  for,  no  duty  is  owed  to  a  mere  licensee,  and  he  has  no  cause  of  action  for 
negligence  in  the  place  he  is  permitted  to  enter.  Parker  vs.  Portland  Publishing  Co., 
Ceut'l  Law  J.,  Vol  9,  p.  108. 

In  an  action  like  this,  for  negligence,  the  evidence  must  be  confined  to  the  time  and  place  nnd 
cirenmNtances  of  the  injury,  and  the  negligence  then  and  there;  but  what  occurred  to 
others,  at  other  times,  more  or  less  remote,  is  c<»llateral  and  iuadmisaiUe.    Ibid. 

It  was  clearly  not  the  mere  alleged  state  of  decaj*  of  the  guUery,  but  theactof  the  trespassers, 
that  caused  its  fall,  and  therefore  plaintiflW  cannot  recover,  for,  eauta  prweima^  non  remota 
itpectator.    Cooley,  pp.  68  to  70 ;  Wharton  on  Agency,  §  380 ;  Wharton  on  N^.,  §^  134, 137. 

The  evidence  tends  to  show  that  the  gsllery  was  sufficiently  strong  for  usual  and  ordinary 
purposes,  but  that,  both  on  the  night  of  this  accident  and  a  week  before,  it  had  been  sub- 
jected by  trespassers,  to  such  extmordinary  pressure  by  their  rushing  opt  in  great  numbeit 
to  its  fh>nt  railing,  as  eventually  to  wrench  out  of  their  sockets  in  the  brick  wall  the  iron 
bars  which  formed  its  chief  support. 

At  common  law,  the  doctrine  is  well  settled  that  no  agent,  except  the  master  of  a  ship,  is  e^er 
liable  to  third  persons  for  his  own  non-feasances  or  omissions  of  duty  in  the  coarse  of  bit 
employment,  or,  in  other  words,  for  his  failure  to  perform  the  obligations  of  his  prioelH- 
Stoi7  oo  Agency,  ^§308,  309;  Swell's  Bvsns  on  Agency,  pp.  437,  438,  and  the  bUsr 
portion  of  Chapt  IV ;  Shearman  Sc  Bedf.  on  NegL,  3d  ed.,  ^  111,  118. 
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And  the  aaiue  doctrine  seemii  to  obtain  in  the  civil  law,  which  holds  that  agreements  have 
effect  only  on  the  contractinf^  parties;  they  do  not  prejudice  third  persons.  La.  Code  of 
1800,  p.  '270,  See.  6  of  Chap.  M  of  title  III,  Art.  65.  See,  also,  p.  S64  of  Amendmenta  to 
that  Code  by  the  franiers  of  the  Code  of  1885 :  C.  N.  Art.  116.^  Accordingly,  the  Conrt.  of 
Cassation,  in  the  case  <if  Thomassin  vs.  Qatoaillat,  decided  on  the  37th  July,  1689,  (Dal- 
lor,  J.  G.  IP69,  p.  1.  p.  350).  that  the  responsibility  of  the  mandatory  for  the  couspqaences 
.  of  his  neglect  in  ihe  course  of  his  emploj'ment,  could  only  be  invoked  by  the  mandator, 
and  not  by  third  persona. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  motion  is  on  the  ground  that  the  transcript  was  not 
Aled  in  time. 

The  appeal  was  made  returnable  on  the  first  Monday  in  March,  1880, 
being  tlie  first  day  of  that  month. 

On  that  day  tlie  appellant  applied  for  further  time  to  complete  thd 
transciipt,  and  on  this  application  an  order  was  made  "  that  the  delay 
for  filing  the  transcript  of  appeal  herein  be  extended  for  thirty  days." 

The  delay  granted  by  law  for  the  filing  of  tire  transcript  was  the 
time  intervening  between  the  date  of  the  order  and  the  return  day  and 
three  days  added  thereto ;  C.  P.  589,  883 ;  that  is,  three  days  after  the 
return  day ;  and  within  these  three  additional  days,  the  delay  could 
not  have  expired  and  the  transcript  could  have  been  .filed  without  any 
extension  by  order  of  Court. 

Under  the  order  of  extension  made,  the  transcript  could  have  been 
filed  at  any  time  within  thirty  days,  beginning  from  the  last  point  of 
time  within  the  original  delay,  that  is,  within  thirty  days  running 
from  the  last  day  of  grace,  determinable  by  the  original  ordc^r.  The 
transcript  was  filed  on  the  2d  of  Apnl,  within  less  than  thirty  days 
from  such  point  of  time,  and  was,  therefore,  seasonably  filed.  The  6th 
of  March  was  the  first  day  of  the  additional  delay  granted  by  the 
order,  and  the  4th  of  April  was  the  last  day.  Tlie  law  gave  the  ap- 
pellant the  first  delay  mentioned,  and  the  thirty  days  additional  were 
granted  him  by  the  Court. 

The  motion  to  dismiss  is,  therefore,  denied. 


Dissenting  Opinion. 

Bermudicz,  C.  J.  On  the  li^t  of  March,  1880,  the  day  on  which  this 
appeal  was  made  returnable,  the  appellants,  producing  a  certificate  of 
that  date,  from  the  clerk  of  the  lower  court,  to  the  effect  that  a  delay 
of  thirty  days  was  necessary  to  complete  the  transcript  of  appeal — 
obtained  here,  on  motion,  an  order  'Hhat  the  delay  for  filing  the 
titinscript  of  appeal  herein  be  extended  for  thirty  days." 

The  transcript  was  filed  on  the  2d  of  April  following.    On  the  18th 
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of  March  last,  1882,  a  motion  to  dismiss  was  made,  on  the  ground  thai 
the  transcript  was  filed  after  the  expiration  of  the  extension  and, 
therefore,  too  late. 

The  appellants  contend  that  the  thirty  began  running,  not  on  the 
Ist  of  March,  bnt  on  the  5th  of  March,  because  it  is  ilien  that  the  third 
judicial  day  following  the  return  day,  which  was  the  1st  of  March, 
expired,  and  that  they  consequently  had  until  the  4th  of  April  to  file 
the  transcript.  ' 

The  thirty  days  which  the  appellants  wished,  applied  for  and  ob- 
tained, were  the  thirty  days  required,  not  by  them,  but  by  the  clerk, 
to  complete  the  transcript.  The  certificate  of  that  officer,  dated  the 
1st  of  March,  shows  that  "a  delay  of  thirty  days  is  necessary."  The 
clerk  meant  and  virtually  said,  thirty  days,  to  be  reckoned  from  the 
1st  of  March. 

Whether  the  application  for  further  time  be  made  on  the  very  return 
day  or  within  the  three  judicial  days  following  it,  is  immaterial, 
provided  it  be  made  before  Jthe  expiration  of  the  last  day. 

The  extension  allowed  is  simply  an  expansion  of  the  delay  of  grace, 
whether  it  has  not  begun  to  run  at  all,  or  has  run  in  part,  to  the  la^t 
day  of  the  <*  further  time"  allowed.    28  An.  901  ;  32  An.  28,  801. 

The  argument  that  by  ordering  "  that  the  delay  for  filing  the  tran- 
script of  appeal  herein  be  extended  for  thirty  days,"  the  Court  has  en- 
larged the  time  allowed  by  law,  by  thirty  days,  has  no  force.  It  docs 
not  take  this  case  out  of  the  operation  of  the  jurisprudence  on  that 
subject,  for  there  is  not  one  instance,  in  which  further  time  was  al- 
lowed, in  which  the  same  argument  could  not  be  made.  What  becomes, 
then,  of  the  adjudications  which  have  computed  the  delay  allowed  from 
the  day  ou  which  it  was  asked  ?  Ruling  to  maintain  the  appeal  simply 
sets  them  at  naught. 

The  transcript  should  have  been  filed  on  the  last  of  the  thirty  days, 
that  is,  on  the  3lst  of  March.  Filed  two  days  subsequently,  it  came 
too  late.    32  An.  28 ;  28  An.  901  )  24  An.  333,  and  unreported  cases. 

The  motion  to  dismiss,  though  made  long  after  the  Slst  of  March, 
1880,  was  in  time. 

Appellees  cannot  be  held  to  constant  vigilance  after  the  legal  delay 
has  passed,  in  watching,  day  by  day,  the  docket,  to  see  at  what  time 
the  negligent  appellant  will  file  the  transcript. 

**  A  party  who  neglects  to  file  the  transcript  seasonably,  will  be 
considered  as  having  abandoned  his  appeal."  3  L.  251 )  4  An.  350 :  !^ 
An.  21 J  10  An.  75. 

The  argument  that  the  delay  was  extended  for,  and  not  to  thirty 
days,  may  be  ingenious,  but  it  attempts  a  distinction  without  a  difFer- 
ence,  and  reduces  itself  to  a  mere  play  upon  words. 
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When  '\further  time  "  is  allowed  by  this  Court,  under  Article  888,  C. 
P.,  to  bring  up  the  transcript,  the  extension  granted  is  to  be  computed 
from  the  day  on  wliieh  it  is  asked. 

The  authorities  to  wliich  our  attention  has  been  called  by  appellant% 
and  whicli  have  received  it,  do  not  support  the  specious  theory  in voked. 

I  think  that  tlie  appeal  should  be  dismissed. 

Poch6,  J.    I  concur  in  the  dissenting  opinion  of  the  Chief  Justice. 


On  the  Merits. 

The  opinion  of  the  Court  was  delivered  by 

Bkrmudez,  C.  J.  This  is  an  action  to  hold  agents  liable  to  third 
parties  for  Injury  sustained  in  consequence  of  an  alleged  dereliction  of 
duty,  or  non-feasance,  on  their  part. 

The  plaintiffs  sue  to  recover  $25,000  as  damages,  for  great  bodily 
injuries  and  suffiering,  resulting  in  the  death  of  their  minor  son,  occa- 
sioned by  the  giving  way,  in  September,  1879,  of  the  gallery  of  a  house 
in  this  city,  owned  by  a  non-resident,  but,  at  the  time,  in  the  ppsses- 
*Bionand  under  the  control  and  administration  of  the  defendants,  as 
his  paid  agents. 

The  defense  was  a  general  denial. 

From  a  judgment  in  favor  of  the  defendants,  the  plainti£Ps  have 
appealed. 

The  evidence  shows  the  following  facts : 

The  house  in  question  and  the  adjoining  one,  both  under  the  same 
roof,  belonged  at  the  time  to  Denis  Coutreaud,  who  then  resided  in 
France.  A.  Rochereau  &  Co.,  the  defendants,  wore  his  agents,  having 
control  as  such  of  the  property.  Half  of  the  property  was  rented  and 
occupied.  The  otlier  half  was  not  rented  and  was  vacant.  There_was 
in  front  of  tlie  entire  building,  which  was  two-story,  a  balcony,  as 
TEvide  as  the  sidewalk.  It  needed  repairs.  The  defendants  knew  of  its  > 
condition.  The  vacant  tenement  had  been  permitted  by  the  agents, 
on  two  or  more  occasions  not  long  before  the  calamity,  to  be  used  for 
purposes  of  amusement.  On  the  13th  of  September,  a  party,  a  raffle 
a.nd  a  dance,  was  given  in  the  unoccupied  portion  of  the  building, 
without  the  authority  or  knowledge  of  the  defendants,  by  an  indi- 
vidual, who  had  ])rocured  a  key  from  a  neighbor  and  taken  possession 
of  the  premises.  lie  gave  the  entertainment  in  the  upper  story, 
charging  an  admission  fee.  The  son  of  plaintiffs,  an  intelligent  lad 
thirteen  or  fourteen  years  old,  and  a  girl,  in  whose  company  he  kept, 
on  payment  of  the  fee,  obtained  entrance.  There  were  from  thirty  to 
tliitty-five  persons  at  the  party.  At  about  lialf-past  ten  o'clock  in  the 
night,  a  number  of  persons,  twelve  or  thirteen,  among  whom  was 
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young  Delaney,  moved,  it  is  inferred  rusJted,  to  the  gallerj-,  and  were 
npon  it  when  it  gave  way,  and  all  who  were  on  it  fell  with  it.  The 
young  man  was  found  unconscious  on  the  sidewalk,  with  iron  braces 
and  some  flooring  upon  him.  He  was  removed  from  the  spot  to  Ms 
home.  T!ie  injuries  received  consisted  in  a  concussion  of  thebraiu 
and  fractures  of  the  parietal  and  occipital  bones  of  the  skull,  as  veil  as 
bruises  ou  the  arms  and  legs.  He  is  said  to  have  been  insensible  to 
the  end.  He  received  all  possible  surgical  and  other  attention,  but 
died  early  in  the  morning. 

The  contention  is,  that  as  the  injuries  received  caused  intense  sof- 
Bering,  and  as  they  were  occasioned  by  the  falling  of  the  gallery,  which 
was  in  very  bad  condition,  to  the  knowledge  of  the  defendants,  wbo, 
as  the  agents  of  the  owner,  were  bouud  to  keep  it  in  good  order,  and 
who  without  justification  neglected  to  do  so,  their  firm  and  each 
member  thereof  are  responsible  in  solido  for  the  damages  claimed. 
\\  The  theory  on  which  the  suit  rests  is,  that  agents  are  liable  to  third 
/•  parties  injured,  for  their  non-feasance. 

In  support  of  that  doctrine,  both  the  common  and  the  civil  law  are 
invoked. 

At  common  law,  an  agent  is  personally  responsible  to  third  parties 
for  doing  something  which  he  ought  not  to  have  done^  but  not  for 
not  doing  something  which  he  ought  to  have  done,  the  agent,  in 
the  latter  case,  being  liable  to  his  principal  only,  I'or  non-feasaacei 
or  mere  neglect  in  the  performance  of  duty,  the  responsibility  therefor 
must  arise  from  some  express  or  implied  obligation  between  particolar 
parties  standing  in  privity  of  law  or  contract  with  each  other,  !so" 
man  is  bound  to  answer  for  such  violation  of  duty  or  obligation  except 
to  those  to  whom  he  has  become  directly  bound  or  amenable  for  bis 
conduct.  // 

Every  one,  whether  he  is  principal  or  agent,  is  responsible  directly 
to  persons  injured  by  his  own  negligence,  in  fulfilling  obligadoos 
resting  upon  him  in  his  individual  character  and  which  the  law  im- 
poses upon  him,  independent  of  contract.  ^  No  man  increases  or  dimin- 
ishes his  obligations  to  strangers  by  becoming  an  agent.  If,  in  tbe 
course  of  his  agency,  he  comes  in  contact  with  the  person  or  property 
of  a  stranger,  he  is  liable  for  any  ii^ury  he  may  do  to  either,  by  his 
negligence,  in  respect  to  duties  imposed  by  law  upon  him  in  common 
with  all  other  men. 

An  agent  is  not  responsible  to  third  persons  for  any.  negligence  in 

I  the  performance  of  duties  devolving  upon  him  purely  from  his  agency, 

since  he  cannot,  as  agent,  be  subject  to  any  obligation^  towards  third 

persons  other  than  those  of  his  principal.    Those  <iuties  are  not  imposed 

upon  him  by  law.     He  has  agreed  with  no  one,  except  his  principal,  to 
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perform  them.    In  failing  to  do  so,  lie  wrongs  no  one  but  his  principal, 
who  alone  can  hold  him  responsible. 

The  whole  doctrine  on  that  subject  culminates  in  the  proposition 
that  wherever  the  agent's  negligence,  consisting  in  his  own  wrong 
doing,  therefore  in  an  act,  direct! t/  injures  a  stranger,  then  such  stranger 
can  recover  from  the  agent  damages  for  the  injury.  Story  on  Agency, 
308,  309;  lb.  on  Bailments,  165;  Shearman  &  Redfield  on  Negligence, 
111,  112,  Ed.  1874;  Evans  on  Agency,  notes  by  Ewell,  437,  438; 
Wharton   on  Negligence,  535,  78,  83,  780. 

It  is  an  error  to  suppose  that  the  principle  of  the  civil  law,  on  the 
liability  of  agents  to  third  persons,  is  difterent  from  those  of  the 
common  law\    It  is  certainly*  not  broader. 

While  treating  of  "  negligence  in  discharge  of  duties  not  based  on 
contract,"  which  had  not  previouft»ly  been  considered,  "Wharton,  begin- 
ning the  third  book  of  his  remarkable  work  on  Negligence,  says : 

The   Roman  law  in  this  respect  rests  on   the  principle    that    the 
necessity  of  society  requires  that  all  citizens  should  be  educated  to 
exorcise  care  and  considei-ation  in  dealing  with  the  persons  and  prop- 
erty of  others.    Whoever  directly  injures  another's  person  or  property 
by  the  neglewt  of  such  care,  is  in  culpa  and  is  bound  to  make  good  the 
injury  caused  by  his  neglect.    The  general  responsibility  is  recognized 
by  the  Aquilian||[f,w,  enacted  about  three  centuries  before  Christ,  which 
is  the  basis  of  lJpmaTK|iurisx)rudence  in  this  relation.      Culpa  of  this 
class  consists  mteinly  in  commission,  in  faciendo.    Thus,  an  omission  by 
a  stranger  tojperform  an  act  of  charity  is  not  culpa;  it  is  culpa  however 
to  inadvertently  place  obstacles  on  a  road,  over  which  another  falls  and 
is  hurt ;  to  kindle  a  tire  by  which  another's  property  may  be  burnedf  to 
dig  a  trench  which  causes  another's  wall  to  fall.      He  subsequently 
stiitc^s  that  the  following  are  cases  in  which  no  responsibility  can 
possibly  attach  : 

"  When  a  man  does  everything  in  his  power  to  avoid  doing  the 
mischief,  or  when  it  is  of  a  character  utterly  out  of  the  range  of  ex- 
pectation, the  liability  ceases  and  the  event  is  to  be  regarded  as  a 
casualty. 

*^  If  the  injury  is  due  to  the  fault  of  the  pfirty  injured,  the  liability 
of  the  party  injuring  is  extinguished. 

'*  Quod  quis  ex  sua  culpa  damnum  aentit,  non  intelUgitur  sentire,^^ 
JPomponius.    WHiarton,  780,  300. 

The  allusion  made  by  certiiin  writers  t4)  the  Roman  law,  Avhich  gives 
a  remedy  in  all  cases  of  special  damages,  must  necessarily  be  under- 
stood as  referring  to  instances  in  which  the  wrong  or  danuige  is  done, 
or  inflicted  by  an  actual  wrong  doing  or  coiiimission  of  the  injnring 
party. 
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The  Article  of  tlie  French  Code,  1992,  from  which  Article  3»03  of 
our  R.  C.  C.  derives,  which  is  to  the  effect  tliat  the  ageut  is  responsible 
Dot  only  for  unfaithfulness  in  his  management,  but  also  for  his  fault 
and  mistake,  contemplates  an  accountability  to  the  principal  only,  and 
this  by  reason  of  the  assumption  of  responsibility  b^-  the  acceptance  of 
the  mandate.  How,  indeed,  can  an  agent  be  responsible  to  a  third 
person  for  the  management  of  the  affairs  of  his  principal,  or  for  a  mistake 
committed  in  the  administration  of  his  property'  ?  The  responsibility 
for  fault  is  likewise  in  favor  of  the  "  mandanf^  alone. 

The  Napoleon  Code,  Art.  1165,  contains  the  fonual  provision  that 
agreements  have  effect  only  on  the  contracting  parties;  they  do  not 
prejudice  third  parties,  nor  can  they  avail  them,  except  in  the  case 
mentioned  in  Article  1121.  This  last  Article  refers  to  stipulations  in 
favor  of  autruiy  which  become  obligatory  when  accepted. 

The  Code  of  1808  contained  a  corresponding  article,  but  that  of  1825 
did  not ;  neither  does  the  Revised  Code  of  1870.  It  must  not  be  con- 
cluded, however,  that  the  omission  to  incorporate  the  provision  in  the 
subsequent  legislation  must  be  considered  as  a  repudiation  of  the 
doctrine. 

Tlie  distinguished  compilers  and  framcrs  of  the  Code  of  1825  account 
for  the  omission  to  reproduce,  because  the  provisions  were  already 
embodied  in  other  Articles,  and  might  be  deemed  to  be  exceptions  to 
the  undoubted  rule  that  contracts  can  only  avail,  or  prejudice  the 
parties  thereto.     Projet  du  Code  de  1825,  p.  204. 

Quod  inter  alios  actum  est,  aliis  neque  uoeet,  neque  prodest.  }  L.  20, 
De  iustit.  Act;  see  also,  Pothier  on  Oblig.,  Nos.  85,  87;  Domat,  L.  1. 
t.  )fi,  Sec.  3,  No.  8  ;  L.  2,  t.  8  ;  Troplong  Mand.,  No.  510 ;  Durauton 
10,  No.  541 ;  Toullier  6,  :i4I ;  Toullier  7*  252,  306 ;  Demolombe  25,  No. 
38  ;  Laurent  10,  No.  1^7  ;  Larombiere,  1,  640. 

That  such  is  the  case  was  formally  recognized  by  the  Court  of  Cas- 
sation of  France,  in  the  case  of  Thomnssin,  decided  in  July,  18()J),  and 
reported  in  Part  1  of  Dalloz  J,  G.  for  that  year.  The  syllabus  in  the 
case  is  in  the  words  following: 

^'  Le  mandataire  n'est  responsable  des  fautes  quMl  commet  dans 
I'exdcutiou  du  mandat,  qu'envers  le  mandant." 

See  also,  J.  G.  Vo.  Obi.,  Nos.  878  et  seq.,  and  Vo.  Mandat,  No.  213. 

The  case  of  Beaugillot  vs.  Callemer,  33  Sirey,  322,  far  from  ex- 
pounding a  doctrine  antngonistical  to  that  prevailing,  as  was  seen,  at 
common  law,  and  which  we  consider  as  well  settled  likewise  under  the 
civil  law,  is  fully  confirmatory  of  the  same. 

It  was  the  case  of  an  agent  condemned  to  pay  damages  for  obstruct- 
ing, by  means  of  beams,  a  water  course  partly  closed  up  by  masonry, 
and  thus  causing  an  overflow,  in  consequence  of  which  a  hay  crop  was 
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damaged.  The  plea  of  respondeat  superior  did  not  avail.  The  Court 
well  held  that  the  commission  of  the  act  constituted  a  qu<m  offense,  in 
justification  of  which  the  mandate  could  not  be  set  up. 

This  anterior  view  of  the  case  relieves  the  Court  from  the  necessity 
of  passing  upon  the  other  questions  presented,  relative  to  fault, 
trespass,  contributory  negligence,  sxiffering  and  damages. 

Judgment, affirmed  with  costs. 


No.  8365. 
Succession  op  Louise  E.  Clay,  Wife  op  Charles  Flory. 

A  vendor's  privilege  on  an  immovable  must  be  enforced,  even  vhen  the  act  creating  it  waa 
not  recorded  on  the  day  that  the  contract  was  entered  into,  if  no  other  creditor  has 
acquired  a  mortgage  on  the  property  affected  thereby.  As  to  all  other  third  persons,  the 
privilege  is  valid  from  the  date  of  the  recording  of  the  act  creating  it.  Judgment  affirmed. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
liightor,  J. 


Braughn,  Buck  <Ss  Dinklespiel  and  Jme,  Meunier,  for  Opponents  and 
Appellees. 

A,  J.  Villeri,  for  the  Administrator,  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Pocii^,  J.  In  his  account  of  administration,  the  administrator 
ignored  the  vendor's  privilege  securing  the  notes  held  by  Leche  and 
Bouny,  on  the  ground  that  the  contract  creating  the  privilege  was  not 
recorded  on  the  day  tliat  it  was  entered  into,  and  he  has  taken  this 
appeal  from  a  judgment  enforcing  the  privilege  claimed  by  said 
creditors,  who  had  opposed  his  account. 

The  record  shows  that  no  other  mortgage  existed  or  was  claimed 
against  the  property  burdened  with  the  mortgage,  and  vendor's  privi- 
lege held  by  opponents  L^che  and  Bouny,  and  hence  the  administrator 
erroneously  construes  Article  3274  of  the  Civil  Code,  which  reads  as 
follows : 

"No  privilege  shall  have  effect  against  third  persons,  unless  recorded 
in  the  manner  required  by  law  in  the  parish  where  the  property  to  be 
affected  is  situated.  It  shall  confer  no  preference  on  the  creditor,  who 
holds  it,  over  creditors  who  have  acquired  a  mortgage,  unless  the  act 
or  other  evidence  of  the  debt  is  recorded  on  the  day  that  the  contract 
was  entered  into.'' 

The  article  provides  two  distinct  remedies.  In  the  first  part,  it 
destroys  the  effect  of  privileges  as  to  third  persons,  if  they  have  not 
been  recorded  in  the  manner  required  by  law. 
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In  the  seeoud  part,  it  provides  tliat  even  when  recorded,  privileges 
can  confer  no  ])reference  over  creditors  who  have  acquired  a  mort^^age, 
unless  the  registry  was  made  on  the  day  that  the  contract  was 
entered  into. 

The  article  must  be  construed  with  reference  to  the  preceding 
Article,  (3273)  which  provides  that  privileges  are  valid  against  thiiii 
persons,  from  the  date  of  the  recording  of  the  act,  or  other  evidence  of 
indebtedness,  as  provided  by  biw. 

Hence,  it  follows,  that  in  a  contest  between  the  holder  of  a  privilege 
and  other  persons  who  have  not  acquired  a  mortgage,  whether  they  be 
themselves  i)rivilege  creditors  or  not,  the  privilege  will  affect  such 
third  persons  from  the  date  of  its  registry,  whether  it  was  recoixled  on 
the  day  that  the  contract  was  entered  into  or  not.  But  as  to  creditors 
who  have  acquired  a  mortgage^  and  to  them  alone,  it  is  sacramental, 
that  the  privilege  should  have  been  recorded  on  the  very  day  that  the 
contract  was  entered  into. 

The  failure  to  record  tlie  privilege  on  the  day  that  it  was  created, 
does  not  destroy  it  as  to  third  persons,  but  it  destroys  the  preference 
contemplated  by  law,  over  other  creditors  who  have  acquired  a  mort- 
gage. Gay  vs.  Bovard,  27  An.  290.  Appellant  confidently  relies  in 
support  of  his  position  on  the  decision  in  the  case  of  the  Succession  of 
Mnrc,  29  An.  412  j  but  we  find  no  relief  for  him  in  that  opinion. 

In  that  case  the  contest  w^as  between  Gayarre  and  Soye,  both  mort- 
gage creditors  ;  and  it  was  held  that  Gayarre's  privilege  resulting  from 
an  act  of  sale,  which  had  not  been  recorded  on  the  day  that  it  had  been 
passed,  could  confer  no  preference  to  him  over  Soye,  who  held  a  ^lort- 
gage  of  anterior  date,  and  of  anterior  registry,  and  it  was  correctly 
held,  that  **  as  against  mortgages  recorded  anterior  to  the  registry  of 
the  privilege,  this  latter  has  effect  as  such  only  when  recorded  on  the 
day  of  the  date  of  the  contract  creating  it." 

In  the  present  case  there  is  no  contest  between  the  holder  of  the 
privilege  and  a  mortgage  creditor ;  and  the  Disti let  Judge  has  conectly 
held  that  opponents'  vendor's  privilege  must  take  rank  and  have  effect 
as  such  from  the  date  of  its  registry.  Appellees  have  filed  a  motion 
for  an  amendment  of  the  judgment  in  some  minor  particulars,  but  ns 
they  are  silent  on  the  subject  in  their  brief,  we  consider  the  motion  as 
abandoned,  especially  as  we  see  no  error  in  the  judgment  of  the 
District  Court. 

Judgment  affirmed. 
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No.  7551. 
Miss  Lizzie  Dickson  vs.  John  Chaffe  &  Sons. 

1.    Bills  of  lading  taken  by  a  couai^or  in  hia  own  name  and  held  by  himself,  establish  no 

title  ill  tlie  conaiKuor,  whioh  he  did  not  poaaeaa  without  them. 
9.    The  bailr'e  of  goods  who  has  fully  and  iu  f^ood  fuith  accounted  to  his  bailor  therefor,  cannot 

be  held  rt* tiiionsible  by  third  peritons  of  whose  adverse  claims  he  was  not  notified. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
liotjerSf  J. 


TT.  S,  Benedict,  and  Jos.  P.  EornoVj  for  Plaintiff  and  Appellant. 
Bayne  ct  Den^gre,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiff  shipped  on  the  Steamer  Joe  Bryarly,  thirty- 
four  bales  of  cotton,  consigned  to  Octave  Hopkins  of  New  Orleans,  and 
received  bills  of  lading  therefor. 

'  The  sheriff  of  Caddo  Parish,  in  execution  of  a  writ  issued  by  the 
District  Court  of  the  Parish  of  Bossier,  in  a  suit  entitled  Hamilton  & 
Co.  vs.  Mrs.  Dickson,  seized  the  cotton,  took  possession  thereof,  and 
subsequently  shipped  tlie  same  on  the  steamer  "  Ashland,'*  consigned 
to  John  Chaffe  &  Sons,  under  bill  of  lading  taken  in  his  own  name,  as 
sheriff.  Chaffe  &  Sons  received  the  cotton  in  due  course,  sold  thei 
same,  and  on  the  demand  of  the  sheriff,  consignor,  paid  over  the 
proceeds  to  liini,  and  took  his  receipt  therefor,  having  no  notice  of 
anv  adverse  claim. 

Plaintiff  brings  the  present  action  to  recover  said  proceeds  from 
Chaffe  &  Sons. 

She  has  evidently  mistaken  her  ivmedy,  which  is  against  the  sheriff 
or  the  seizing  creditors. 

She  says  she  was  the  owner  of  the  cotton.  Admit  it.  She  says  it  was 
wrongfully  seized  under  a  writ  commanding  the  seizure  of  the  property 
of  a  different  person.  Admit  that.  Chaffe  &  Sons  were,  in  no  manner, 
parties  to,  or  responsible  for  this  wrong.  The  cotton  was  consigned 
to  them  by  the  sheriff.  They  received  and  held  it  for  the  sheriff.  They 
sold  it  by  his  orders,  and  paid  over  to  him  the  proceeds.  In  these  acts 
they  performed  only  their  clear  legal  duties.  Plaintiff  says  they  knew 
the  cotton  had  been  originally  shipped  in  her  name  and  that  s^e  held 
bills  of  lading  for  it. 

The  record  does  not  clearly  establish  this ;  but,  if  it  were  true,  that 
would  not  establish  even  that  the  sheriff  was  a  wrong-doer.  The  bills 
of  lading,  remaining  in  her  own  hands  and  not  transferred  to  third 
persons,  establish! d  no  ownership  in  lier,  which  she  did  not  possess 
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without  them,  and  left  the  cotton  subject  to  the  seizure  of  her 
creditors,  or  of  any  creditors  of  the  true  owner. 

Slie  says  the  law  informed  Chaffe  &  Sons  that  a  sheriff  has  no  right 
to  ship  cotton  under  seizure  out  of  liis  jurisdiction  or  to  sell  the  same 
there.  Non  constat,  however,  that  the  sheriff  might  not  have  had  the 
authority  of  the  court  and  the  parties  to  do  these  things.  And  what 
right  had  Chaffe  &  Sons  to  question  his  authority  f  The  cases  of  Holli- 
day  vs.  Hamilton,  11  Wallace  565,  and  "The  Idaho,"  3  Otto  575, 
strenuously  relied  upon  by  plaintiff's  counsel,  have  no  application 
to  this  question. 

The  first  was  a  suit  by  the  transferree  of  bills  of  lading  ayahist  the 
seizing  creditor,  for  wrongful  seizure,  the  very  action  appropriaw  here. 

The  other  case  is  too  inapplicable  to  require  comment.  Neither,  in 
any  manner,  controverts  the  legal  truism  that  Uie  bailee  of  goods  who 
has,  fully  and  in  good  faith,  accounted  to  his  bailor  therefor,  cannot 
be  held  responsible  by  third  persons,  of  whose  adverse  claims  he  was 
not  notified.  Cooley  on  Torts,  p.  456;  Story  Bailm.  8th  ed.  H266, 
450,  582. 

Judgment  affirmed. 
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No.  8579. 
The  State  of  Louisiana  vs.  Jacob  G.  Disch. 

A  Terdict  must  be  reflponnivp  to  the  indictment.  So  where  a  person  ia  char^^  with  hnrgtary 
and  the  jary  return  a  verdict  of  guilty  of  trespass,  theiJudj^e  does  not  err  in  sending  the 
jary  back  to  the  jary  room  in  order  that  they  may  render  a  legal  verdict.  The  verdict  of 
trespass  was  not  responsive  to  the  charge  of  burglary.  And  the  Judge  may  refuse  such 
verdict,  thoagh  he  may  have  erroneously  instructed  the  jury  that  such  a  verdict  ooald  be 
returned,  and  may  correct  his  error. 

\rhere  an  indictment  for  burglary  contains  two  counts,  charging  respectively  a  higher  and 
lower  grade  of  the  offense,  and  the  jury  are  instructed  that  if  they  find  the  accused  guilty, 
they  must  return  a  verdict  of  "  guilty  of  first  count,"  or  '  guilty  of  second  count "'  as  the 
case  may  be,  and  in  disregard  of  such  instruction  they  return  a  general  verdict  of  guilty, 
the  Judge  is  authorized  to  refuse  to  receive  such  venlict,  and  a  final  verdict  of  "  guilty  of 
second  count,"  rendered  after  again  retiring,  will  not  constitute  such  an  irregularity  as 
to  vitiate  the  sentence  upon  it.    Judgment  affiimed. 

j^  PPEAL  from  the  Seventh  District  Court,  Parish  of  Catahoula. 
Elam,  J. 


A 


J,  C,  Egan,  Attorney  General,  for  the  State,  Appellee : 

1.  The  act  of  the  Judge  a  quoy  in  referring  the  case  back  to  the  jury  for  their  consideration* 
w^hen  they  have  brought  in  a  verdict  not  responsive  to  the  chargo,  is  legal  and  correct 

2.  A  verdict  for  trespass  cannot  be  found  against  a  party  charged  with  breaking  and  entering. 

3.  Objection  to  the  competency  of  a  juror  should  have  been  made  ^vhen  he  was  presented. 
It  is  too  late  to  raise  such  objection  in  a  motion  for  a  new  trial.    '26  An.  383. 
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4.    An  iodictnipnt  will  not  be  set  aside  for  daplicity  when  the  crimes  chanced  in  the  varioni 
counts  are  kindred,  growing  oat  of  the  sauie  act.    30  An.  61. 

D.  B,  Gorham,  for  Defendaut  and  Appellant : 

On  MoTiox  TO  Rrcobd  Vkbdict  ok  Tkkspam. 
A  verdict  may  be  recorded  nunc  pro  tune  Mt  a  Bu1>8equent  term.    3  Wharton  3192. 
The  crime  of  trespass  is  included  in  that  of  bur;;lary.    There  cannot  be  a  bnrglary  without  ft 

trespass. 
A  verdict  of  trespass  is  responsive  to  the  charf^e  of  breakini^  and  entering  in  the  first  count 

of  the  indictment ;  the  question  of  actual  breaking  being  a  fact  for  the  Jury  to  consider. 
Thetomi  breaking,  being  mure  comprehensive,  includes  the  terms  deface  or  injure,  in  Section 

827,  R.  S. 
A  verdict  of  trespass  is  an  acquittal  of  the  burglarious  charges,  and  the  accused  is  entitled  to 

the  same  as  a  matter  of  right. 
The  court  oanuot  set  aside  a  verdict  that  acquits  the  accused.     2  Hawkins,  c   47,  Section  12. 

On  Motion  for  New  Trial. 
The  court  erred  in  refusing  to  receive  the  verdict  of  trespass,  which  is  responsive  to  the 

chai'ge  <if  breaking  in  the  first  count. 
The  refusal  of  the  court  to  receive  the  verdict  of  trespass  had  an  improper  influence  on  the 

minds  ot  the  Jury. 
A  verdict  of  trespass,  being  an  acquittal  of  the  felony,  the  court  was  without  authority  to 

send  the  jury  b.ick  to  reconsider  their  verdict.    2  Hawkins,  c.  47,  Sections  11  and  12. 
After  the  verdict  of  guilty  was  recorded,  by  direction  of  the  court,  it  could  not  Qe  altered  or 

amended  in  any  snb'ttantial  degree.      3  Hale,  P.  C  300 ;  3  Vol.  Graham  &  Waterman  on 

New  Trials,  p.  1406. 
The  veidict  of  guilty  being  uncertain,  the  court  should  have  ordered  a  new  trial.    5  An.  330. 

On  Arrbst  of  Juiksmknt. 
An  indicimont  containing  two  counts,  upon  which  nmUar  judgments  cannot  be  rendered,  is 

fatal  for  duplicity.    20  An.  145. 
Two  counts,  which  are  contradictory  to  and  inconsistent  with  each  other,  cannot  be  joined 

in  the  same  indictment.    15  An.  621. 
The  verdict  of  guilty,  h  iving  been  recorded  by  direction  of  the  court,  cannot  lie  set  aside  b}' 

the  court,  and  U'ing  inconsistent,  is  null.    Hilliard  on  New  Triads,  p.  117,  §29 ;  3  Graham 

St,  Waterman  on  New  Trials,  p.  1406. 

Arsignukkt  of  Ekror. 
The  jndgm<>nt  of  yuUty  as  charged^  is  not  responsive  to  the  third  verdict  of  "guilty  of  the 

second  count." 
The  term»  guiUtj  ofhurgltry  convey  no  Idea  of  the  crime  committed  b}*  the  accused,  nor  of  the 

penslty  \\v  HhonM  sut!*cr,  an<i  none  can  be  inflicted  under  such  a  judgment. 
A  judgment  not  responsive  to  the  verdict  is  null     3  Graham  &  Waterman  on  New  Trials, 

p.  13tMi. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  was  indicted  for  burglary,  was  tried,  con- 
victed, and  sentenced  to  imprisonment  at  hard  labor  for  three  years, 
and  to  pay  a  fine  of  $250  and  costs,  and  from  this  sentence  has 
appealed. 

There  were  two  counts  in  the  indictment.  The  first  charged  the 
defendant  with  the  felonious  entering  and  breaking  into  a  storehouse 
in  the  niglit  time  ;  and  the  second  count  charged  the  felonious  entering 
in  the  night  time,  without  breaking. 
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The  jury  first  broiiglit  in  a  verdict  of  guilty  of  trespass,  having  been 
previously-  instructed  by  the  Judge  presiding,  that  this  was  one  of  the 
verdicts  they  could  render  in  the  case.  The  Judge  refused  to  permit 
the  verdict  to  be  recorded,  and  stated  to  the  jury  that  he  luid  erred  in 
charging  theui  that  they  could  return  such  a  verdict,  and  tlien  instructed 
tlienj  that  they  could  only  find  the  following  verdicts  :  **  Guilty  under 
the  first  count,"  **  guilty  under  second  count,"  or  "  not  guilty,"  and 
sent  them  back  to  the  jury  room  for  further  deliberation. 

The  jury  thereupon  retired,  and  again  returning,  brought  in  a  verdict 
of  "  guilty  as  charged."  Tliis  verdict  the  Judge  first  directed  to  be 
recorded,  but  immediately  countermanded  the  order,  not,  however, 
before  the  clerk  had  recorded  it,  it  appearing  from  the  bill  of  excep- 
tions that  the  clerk  had  written  down  part  of  the  verdict  before  receiv- 
ing the  order  to  record.  The  Judge  refused  to  have  this  verdict 
announced,  and  again  directed  the  jury  to  retire.  Tliey  did  so,  and  in 
a  short  time  returned  with  a  verdict  of  "  guilty  of  second  count."  This 
verdict  was  recorded  and  the  jury  discharged. 

The  proceedings  relating  to  these  last  two  verdicts  and  the  refusal  of 
the  Judge  to  receive  the  first  one,  are  charged  as  being  irregular  and 
illegal,  and  bills  of  exceptions  were  taken  to  them,  and  they  were  made 
grounds  of  motions  for  new  trial  and  in  arrest  of  judgment. 

1.  That  the  proceedings  were  irregular  is  not  to  be  denied,  but  after 
a  close  review  of  them,  and  examining  the  law  bearing  on  the  subject, 
we  have  arrived  at  the  conclusion  that  the  proceedings  in  question 
were  not  irregularities  of  so  grave  a  nature  as  to  vitiate  the  sentence  or 
todei)rive  the  accused  of  any  substantial  legal  right. 

A  verdict  must  be  responsive  to  the  charge.  This  is  essential.  That 
the  first  returned  was  not  so  responsive,  a  reference  to  the  statute 
relating  to  trespass,  cited  and  relied  on  by  defendant's  counsel,  makes 
apparent. 

The  accused  was  indicted  for  burglary  ;  one  count  charging  the  felo- 
nious breaking  and  entering  the  storehouse,  and  the  other,  as  before 
stated,  the  entering  without  breaking. 

The  Section  referred  to,  relative  to  trespass,  is  as  follows: 

"  Whoever  shall  wilfully,  maliciously  or  wantonly  injure  or  deface 
any  dwelling  liouse,  storehouse,  or  other  buildings,  •  •  •  shall  be 
deemed  guilty  of  a  trespass,"  etc. 

Where  this  verdict  is  not  responsive  to  the  charge,  it  is  null,  and  the 
jury  was  properly  directed  to  retire  and  bring  in  a  legal  verdict,  and  the 
fact  that  the  Judge,  through  error,  had  instructed  them  that  they  conld 
return  such  a  verdict  does  not  affect  the  question.  1  Archibald,  601, 
notes ',  Graham  &  W.  New  Trials,  Vol .  3,  p.  1378  ;  3  Parker  Crim.  Rep. 
552. 
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2.  The  second  verdict  returned  was  equally  unauthorized  and  defec- 
tive. Two  grcades  of  the  same  oflfense,  burglary,  subject  to  diflferent 
penalties,  were  charged  respectively  in  two  counts.  The  general 
verdict  of  **  guilty,"  left  it  wholly'  uncertain  of  what  charge  the  accused 
was  convicted,  whether  of  the  highest  or  lowest  grade  of  burglarj". 
Whether  the  Judge  could  legally  sentence  the  accused  on  such  a 
verdict,  the  authorities  are  divided;  but  this  much  is  certain,  that  Bone 
of  them  authorized  hira  on  a  general  verdict  to  impose  the  penalty  for 
the  lighter  grade  of  the  ofifense;  and  had  the  sentence  then  been  passed, 
the  accused  must  necessarily  have  received  a  severer  sentence  than 
was  subsequently  imposed,  and  the  sending  back  of  the  jury  and  the 
refusal  of  the  Judge  to  receive  this  verdict,  was  in  interest  of  the 
accused  and  resulted  to  his  advantage.  The  recording  of  this  verdict, 
under  the  circumstances  stated,  was  without  legal  significance. 

3.  There  is  no  force  in  the  objection  to  the  indictment  for  duplicity 
and  misjoinder  of  offenses,  which  is  one  of  the  grounds  of  the  motion 
in  arrest.  The  indictment  was  for  burglary,  and  contained  two  counts, 
each  charging  a  distinct  grade  of  the  offense.  This  was  entirely 
regular. 

4.  Lastly,  it  is  assigned  as  error  that  the  sentence  was  illegal  in 
this,  that  this  sentence  or  judgment  was  signed  by  the  Judge  a  quoy 
and  recited,  among  the  other  reasons  for  judgment,  that  the  jury,  by 
their  verdict,  found  the  accused  ^^  guilty  as  charged ; "  that  the  sentence 
was  inconsistent  with  such  verdicts,  which  would  have  authorized  only 
a  sentence  for  the  highest  grade  of  the  offense,  and  that  the  penalty 
imposed  showed  that  the  accused  was  sentenced  for  the  lighter  grade. 
It  is  not  often  that  we  are  called  on  to  listen  to  a  complaint  from  an 
offender  that  his  punishment  was  lighter  than  the  law  allowed,  for  this 
seems  to  be  the  drift  and  conclusion  of  the  argument. 

In  point  of  fact,  however,  the  record  plainly  discloses  that  the 
accused  was  convicted  of  the  grade  of  burglary  charged  in  the  second 
count  of  tlie  indictment.  The  verdict  of  record  so  declares,  and  the 
sentence  itself,  that  is,  the  actual  punishment  inflicted,  is  in  exact 
accordance  with  the  verdict,  and  the  grade  of  the  offense  of  which  the 
accused  was  found  guilty ;  and  no  error  in  the  recital  of  the  proceed- 
ings, which  usually  precede  the  words  defining  or  fixing  the  penalty 
imposed,  and  which  recital  is  not  essential,  can  vitiate  or  impair  a 
sentence  which  the  law  and  the  record  justified. 

We  find  no  eiTor  or  irregularity  in  the  proceedings  entitling  the 
party  to  relief. 

The  judgment  is,  therefore,  afiirmed. 

143 
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48  lez  No.  8542. 

49  1458, 

34  )  138  Henry  Renshaw  vs.  G.  W.  Stafford,  Executor.    R.  P.  Hunter, 

|^^i  Third  Opponent. 

07  ^2101  '^^^  third  opponent  clAiming  $1000  oat  of  a  larger  fund  to  be  distributed  by  the  exeentor,  thia 

court  has  jurisdiction. 

The  professional  services  rendered  in  the  premises  by  the  third  opponent,  were  in  fart  against 

the  Interests  of  the  succecsion  from  which  he  claims  payment  of  bis  fee.    He  Is,  therefore, 

not  entitled  to  it. 

APPEAL  from    tbe    Twelfth    District    Court,  Pariah    of  Rapides. 
Barbiyif  J. 

T,  L.  Bayne,  Henry  Bensliaw  Jr.,  J,  G,  White  and  B.  J,  Botcmanj  for 
Plaintiff  and  Appellant : 

Whether  this  case  be  viewed  as  coming  under  the  clause  in  the  Constitution  of  1879  of  *'  the 
matter  in  dispute,"  or  under  the  clause  of  ''theftind  to  be  distributed,"  the  plaintiff's 
right  of  appeal  is  clear. 

1.  If  It  be  regarded  as  falling  under  the  clause  of  '*  the  matter  in  dispute,"  it  is  settled  beyond 
controversy  that  it  is  the  plaintiff's  demand  that  is  the  matter  iu  dispute,  and  not  the 
demand  of  third  opponent.    31  An.  453 ;  30  An  633 ;  2  An.  190 ;  8  L.  167 ;  11  L.  468. 

9.  The  Convention  incorporated  this  clause  from  the  Constitutions  of  liiOB,  lr^2.  1{^5  and 
1813,  with  a  full  knowledge  of  this  construction  of  that  clause,  and  sanctioned  it  by 
adopting  it  without  change. 

3.  If  it  be  viewed  ae  coming  under  the  clause  "  the  fund  to  be  distributed,**  whatever  be  the 
amount  therein  claimed,  it  is  the  amount  of  the  fund  to  be  distributed,  and  not  the  amount 
claimed  by  the  opponent,  that  determines  the  Jurisdiction. 

4.  The  amount  in  dispute,  or  the  amount  of  the  fond  to  be  distributed,  give  distinct  and 
separate  rights  of  appeal,  and  one  cannot  be  made  to  infringe  or  cut  off  the  right  grantrd 
by  the  other. 

On  thb  MRRrre 
b.    The  suitof  Renshaw  vs.  Stafford,  Executor,  et  als.,  was  a  revocatory  action.    6  An.  87 ;  11 

L.  419 :  H.  D  1030.  Noe.  3  and  8. 
0.    Thejndgmentin  a  revocatory  action  does  not  avail  those  not  privies  nor  parties.    9  S. 

38 ;  6  L.  540.    It  annuls  only  so  f^r  aa  the  plaintiff  is  coooemed.    C.  C.  1973 ;  6  An.  553. 

Therefore,  the  Judgment  did  not  return  the  property  to  the  succession  of  Stafford,  but 

ordered  it  to  be  sold  to  pay  the  plaintiff.    Not  being  returned  to  the  succession,  ita 

proceeds  cannot  be  subject  to  the  clsimii  of  the  succession. 
7.    In  whatever  light  this  Judgment  be  viewed,  whether  as  returning  or  not  returning  ibe 

property  to  the  succession,  the  plaintiff  has  a  privilege  superior  to  nil  otbera. 
6.    The  services  of  third  opponent  are  so  interwoven  with  services  rendered  Mrs.  Stafford, 

who  was  claiming  the  property  as  her  own,  that  they  cannot  be  separated,  nor  could  they. 

in  representing  a  daim  so  conflicting  to  the  interest  of  the  aacoeasion^  ennre  to  the  beneAt 

of  the  succession. 

B.  P.  Hunter i  propria  persona. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Hunter,  the  third  opponent,  claims  to  be  paid 
exactly  one  thousand  dollars  out  of  the  proceeds  of  the  aetle  hereiD« 
which  realized  $12,500. 


NEW  ORLEANS,  NOVEMBER,  1882.  1139 

ReosbAw  V8.  Stafford. 

We  have  no  jurisdiction  over  his  case. 

This  is  not  a  suit  iu  which  a  faud  is  proposed  to  be  distributed.  It 
is  one  in  which  a  matter  iu  dispute,  a  sum  of  money,  is  exactly  one 
thousand  dollars. 

The  proceeds  of  the  sale  do  not,  under  and  by  reason  of  the  oppo- 
sition, constitute  a  fund  to  be  distributed  by  this  Court. 

The  opi>oneut  claims  no  more  than  one  thousand  dollars.  He  did  not 
arrest  and  could  not  have  prevented  the  plaintiff  in  the  exercise  of  his 
rights  over  the  surplus  of  that  sum,  as  the  proceeds  of  the  sale,  and 
over  which  there  was  no  contest  below. 

Under  the  pleadings,  the  question  is  simply :  Whether  the  third 
opponent  is  or  not  entitled  to  be  paid  one  thousand  dollars  or  less. 

If  this  Court  could,  by  its  judgment,  order  the  distribution  of  a  sum 
exceeding  one  thousand  dollars,  it  could  entertain  jurisdiction,  but 
under  no  conceivable  contingency,  can  it  order  any  tiling  more  than  the 
payment  to  the  third  opponent  of  exactly  one  thousand  dollars. 

The  proposition  cannot  be  countenanced,  that  this  Court  is  vested 
with  jurisdiction  over  any  claim  for  less  than  one  thousand  dollars, 
when  sought  to  be  paid  out  of  the  proceeds  of  a  sale  exceeding  one 
thousand  dollars,  when  the  surplus  is  not  a  matter  of  contest. 

The  clear  object  of  the  Constitution  was  to  clothe  this  Court  with 
appellate  jurisdiction  in  civil  matters,  only  in  such  cases  in  which  it 
could  render  a  judgment  directing  or  denying  the  payment  or  distri- 
bution of  a  sum  of  more  than  one  thousand  dollars,  or  when  the  matter 
in  dispute  exceeds  that  sum. 

The  phrase:  '^  The  Supreme  Court  shall  have  appellate  jurisdiction 
when  the  fund  to  be  distributed,  whatever  may  be  the  amount  therein 
claimed,  shall  exceed  one  thousand  dollars,  exclusive  of  interest,^' 
Const.  Art.  81,  cannot  be  construed  so  as  to  apply  to  a  case  like  the 
present  one,  in  which  the  Court  cannot  direct  the  distribution  of  a  fund 
exceeding  one  thousand  dollars. 

ThecircumsUincesof  this  case  are  to  be  measured,  in  order  to  test  the 
question  of  jurisdiction,  by  the  first  part  of  the  Article  under  consid- 
eration, which  provides  that  the  appellate  jurisdiction  of  this  Court,  in 
civil  matters,  shall  extend  to  all  cases  where  the  matter  in  dispute 
shall  exceed  one  thousand  dollars.     Art.  81,  Const. 

The  claim  of  the  opponent  not  being  for  more  than  one  thousand 
dollars,  and  there  being  no  fund  to  be  distributed  by  the  Court 
exceeding  one  thousand  dollars,  this  Court  has  no  jurisdiction  over  the 
case. 

It  is  ordered  and  decreed,  that  the  appeal  heroin  be  dismissed,  with 
costs. 
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On  Application  for  Rehearing. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  A  careful  examination  of  the  authorities  bearing  on  thij^ 
point,  satisfies  us  that  we  erred  in  our  previous  decree,  dismissing  the 
appeal  for  want  of  jurisdiction. 

By  Article  81  of  the  Constitution,  this  Court  has  jurisdiction  "when 
the  matter  in  dispute,  or  the  fund  to  be  distributed,  whatever  may  be 
the  amount  therein  claimed,  shall  exceed  $1,000,  exclusive  of  interest." 

That  part  of  the  Article  relating  t^  the  **  fund  to  be  distributed,"  was 
formulated  to  con'espond  with  the  jurisprudence  on  the  subject,  settled 
by  a  long  line  of  decisions  of  this  Court.  These  decisions  we  have 
diligently  reviewed,  and  find  that  the  question  of  jurisdiction  on  this 
point,  in  such  cases,  is  controlled  by  the  amount  of  the  fund  to  be 
distributed ;  that  this  constitutes  the  object  of  dispute ;  that  if  the 
entire  fund  is  claimed  by  one  party,  and  that  fund  exceeds  the  amount 
required  to  give  jurisdiction,  that  the  jurisdiction  vests,  though  only  a 
part  of  that  fund  is  claimed  by  the  other  party  and  that  part  is  below 
the  amount  which,  under  other  conditions,  is  necessary  to  give  juris- 
diction. In  such  a  contest,  it  is  considered  that  a  (question  has  arisen 
that  involves  the  distribution  of  the  entire  fund,  one  side  demanding 
the  whole  of  it,  and  the  other  denying  such  right,  leaving  for  decision 
how  the  fund  is  to  be  divided  or  how  disposed  of.  The  decisions  are 
unifoim  in  support  of  this  view.  8  L.  167;  11  L.  462;  2  An.  190;  29 
An.  327  ;   30  An.  625 ;   31  An.  453. 

In  a  recent  case  decided  by  us,  Succession  of  Duran,  not  yet  reported, 
the  majority  of  the  Court  did  not  think  that  the  decisions  above  cited 
were  applicable  to  that  case,  inasmuch  as  by  the  effect  of  a  prior  judg- 
ment, not  appealed  from,  homologating  the  account  and  ordering  the 
distribution  of  the  fund  wherein  not  opposed,  the  dispute  had  been 
restricted  to  a  sum  remaining  much  below  the  appealable  amount. 

Our  previous  decree,  dismissing  the  appeal,  should,  therefore,  be  set 
aside. 

The  Chief  Justice  adheres  to  the  original  opinion  dismissing  the 
appeal. 


On  the  Merits. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff  brought  a  suit  to  cause  to  be  annulled  a  tax 
sale  of  a  plantation  belonging  to  the  succession  of  Leroy  A.  Stafford, 
and  to  have  his  mortgage  recognized  and  made  executory  against  the 
property. 

The  defendants  in  that  suit  were  the  executor  of  the  estate,  G.  W. 
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Stafford,  the  widow  of  the  deceased,  Mrs.  S.  C.  Stafford,  the  purchaser 
of  the  land  at  the  tax  sale,  and  several  of  her  vendees  of  portions  of  the 
land  sold  by  her  after  her  i)urchase. 

The  tax  sale  in  question  was  sought  to  be  annulled,  on  the  ground 
of  fi-aud  and  certain  illegalities  in  the  proceedings.  There  was  judg- 
ment annulling  the  sale  and  recognizing  the  mortgage  of  the  plaintiff, 
and  ordering  tlie  sale  of  the  property  to  pay  it.  The  property  was  sold 
and  bought  in  by  the  plaintiff,  Henry  Reusliaw,  the  mortgage  creditor. 

The  defendants  in  the  suit  of  nullity  referred  to,  and  to  subject  the 
property  embraced  in  it  to  the  payment  of  Ren  alia  w's  mortgage,  were 
represented  by  R.  P.  Hunter,  Esq.,  attorney-at-law.  After  judgment  was 
rendered  in  the  case,  and  pending  proceedings  for  the  sale  of  the  prop- 
erty mortgaged,  Mr.  Hunter,  by  third  opposition,  claimed  a  superior 
privilege  on  the  proceeds  of  the  sale,  over  the  mortgage  creditor,  for 
one  thou!«and  dollars,  being  the  amount  of  his  fee  for  defending  the 
suit  in  question.  From  a  judgment  in  his  favor  for  $350,  this  appeal 
was  taken. 

The  plaintiff  resists  the  claim  of  the  opponent  mainly  upon  the 
ground  that  the  services  rendered  by  him  were  not  for  the  benefit  of 
the  succession,  but  opposed  to  its  interest.  The  object  of  the  suit,  as 
stated,  was  to  annul  a  fraudulent  and  illegal  tax  sale,  by  means  of 
which  the  succession  had  been  stripped  of  almost  its  entire  property. 
This  attempt  of  a  creditor  to  bring  back  the  property  into  the  succes- 
sion and  make  it  liable  for  his  debt,  was  resisted  by  the  executor  of  the 
estate  and  the  purchaser  at  the  tax  sale,  and  others,  to  whom  she  had 
sold.  In  their  resistance  to  this  demand  of  Renshaw,  the  defendants 
were  assisted  and  represented  therein  by  the  present  opponent.  It 
would  naturally  strike  one,  from  this  statement  of  the  case,  that  the 
professional  services  of  the  opponent,  rendered  under  sucli  circum- 
stances and  upon  such  issues,  were  not  for  the  advantage  of  the  succes- 
sion against  which  he  now  prefers  the  charge  for  his  said  services,  but 
were  really  opposed  t-o  the  succession,  as  they  were  in  resistance  to  the 
effort  to  bring  back  the  property  illegally  disposed  of,  to  pay  a  debt  of 
the  succession.  For  such  services,  those  who  were  opposing  this 
attempt,  were  justly  chargeable  and  should  pay.  It  is  true  that  in  that 
suit  prescription  was  pleaded  against  the  creditor's  demand,  and  was 
overruled.  Conceding  that  this  feature  of  the  defense  was  intended 
for  the  benefit  and  protection  of  the  succession,  when  we  consider  that 
it  was  doubtless  interposed  also  for  the  protection  of  the  illegal  sale, 
and  for  the  benefit  and  at  the  instance  of  those  interested  to  maintain 
it,  and  considering  the  entire  diameter  of  the  action  and  the  defense 
thereto,  we  cannot  conclude  that  the  opponent  is  entitled  to  a  judgment 
against  the  succession,  and  a  preference  on  the  fund  in  question  for  any 
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amount.  Should  tlie  plea  of  prescription  be  regarded  as  made  for  the 
sole  beuefit  of  the  succession,  yet  the  evidence  does  not  enable  ns  to 
separate  this  part  of  the  defense  from  the  rest,  and  make  a  separate 
valuation  of  the  opponent's  services  exclusively  on  this  point.  For 
these  reasons,  we  think  the  claim  of  the  opponent  should  have  been 
rejected. 

Tikis  being  the  first  decision  on  the  merits,  the  opponent  is  not 
precluded  from  applying  for  a  reli earing. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  our  previous 
decree  dismissing  the  appeal  be  set  aside,  and  it  is  now  further  ordered, 
adjudged  and  decreed,  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed,  and  that  the  demand  of  R.  P.  Hunter,  opponent, 
be  dismissed,  at  his  costs  in  both  Courts. 

Rehearing  refused. 


No.  8626. 

The  State  of  Louisiana  ex  rel.  V.  Rothang  vs.  Wm.  Voorhies, 
Judge  of  the  Second  City  Court  of  New  Orleans. 

When,  in  an  ^ectment  suit  before  a  ooart  of  limited  J arisdiction,  the  defendant  alleges  a  lease 
for  an  amount  beyond  such  Jarisdiction,  the  coartis  not^  on  the  mere  allegation,  boood- 
to  dismiss  the  suit.  It  has  a  right  to  inquire  into  the  correctness  of  the  averment.  It  is 
only  where  such  lease  is  found  to  exist,  that  the  court  will  desist  from  the  case  and 
dismiss  it. 

▲  prohibition  does  not  lie  in  such  a  case  to  prerent  the  court  from  ascertaining  whether  the 
defense  to  the  Jurisdiction  is,  in  point  qf/aet,  well  founded  or  not. 


A 


PPLICATION  for  a  Prohibition. 


Jos.  P.  Hornor  and  F.  W,  Baker,  for  the  Relator : 

1.  Whenever  the  monthly  or  yearly  rent  paid  by  the  tenant,  or  the  lease  which  he,  fA«  ienant^ 
ghall  aUege  to  hold,  shall  exceed  the  sum  of  #100,  the  District  Court  alone  has  jurisdictkm 
of  a  suit  for  e>}«ctment.    Rev.  Stat.,  $2156. 

S.  The  jutisdiction  of  the  court  in  such  a  suit  is  determined,  not  by  the  lease  which  t>ir 
landlord  may  set  up,  but  by  the  lea$e  which  the  tenant  thall  aUege  to  hold.    Same. 

3.  The  Supreme  Court  has  supervisory  jurisdiction  over  the  City  Courts  of  New  (Cleans, 
and  will,  under  writs  of  prohibition  and  certiorari,  examine  into  the  jurisdiction  of  such 
courts  and  the  regularity  of  their  proceedings.  33  An.  1185;  3S  An.  555;  33  An.  993: 
State  ex  rel.  Fernandez  vs.  Houston,  34  An.  N.  R. 

4.  The  City  Courts  of  New  Orleans  have  no  jurisdiction  over  a  landlord's  suit  to  eject  a 
tenant,  when  the  tenant  excepts  to  the  Jarisdiction  of  saoh  Court  ratione  maUrict,  setting 
up  a  monthly  or  yearly  lease  exceeding  9100. 

The  Respondent  in  propria  persona* 


i 
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The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Tills  is  an  application  for  a  prohibition,  coupled 
with  a  certiorarL 

The  complaint  is,  that  the  City  Judge,  whose  jurisdiction  is  limited 
to  one  hundred  dollars,  has  exceeded  the  bounds  thereof,  in  a  suit  for 
the  expulsion  of  a  tenant,  who  had  alleged  to  hold  a  lease  to  the 
premises,  the  yearly  rent  of  which  exceeds  that  sum. 

The  Respondent  has  made  an  elaborate  return,  to  show  that  he  had 
jurisdiction  over  the  case,  and  that  his  judgments  overruling  tlie 
defense  to  his  jurisdiction  and  ejecting  the  defendant,  are  correct,  as 
the  latter  held  no  lease  and  was  merely  a  tenant  by  the  month,  paying 
ten  dollars  monthly  rent. 

In  the  exercise  of  the  plenary  powers  of  control  and  supervision, 
conferred  upon  it  by  Article  90  of  the  Constitution,  this  Court  will  not 
lightly  interfere  with  the  action  of  inferior  courts  on  questions  of  juris- 
diction, where  such  do  not  appear  on  the  face  of  the  papers,  but  are 
determined  by  the  value  of  the  matter  in  dispute,  to  be  ascertained  by 
evidence  on  the  subject.  It  is  only  in  cases  of  glaring  abuse  of  a  legal 
discretion  on  such  issues  that  it  will  interpose  its  authority.  We  find 
no  enormity  in  the  case  before  us. 

The  pleadings  show  that  the  defendant,  who  was  represented  by  the 
plaintiff  as  a  tenant  by  the  month  for  a  small  sum,  has  both  by  excep- 
tion and  by  answer,  alleged  himself  as  holding  a  lease  to  the  premises, 
from  which  he  is  sought  to  be  expelled,  the  yearly  rent  whereof  was 
one  hnndi*ed  and  twenty  dollars. 

The  question  then  presented  is :  Whether  on  this  mere  allegation, 
the  City  Judge  was  bound  to  dismiss  the  suit  for  want  of  jurisiliction. 

Section  2156  of  the  R.  S.,  reads : 

"  Whenever  the  raoutbly  or  yearly  rent  paid  by  the  tenant,  or  the 
lease  which  he  shall  allege  to  hold,  $hall  exceed  one  hundred  dollars, 
then  the  summary  proceedings  •  •  *  *  for  the  possession  of  the 
leased  property,  shall  be  instituted  and  carried  on,  before  any  Parish 

or  District  Court  having  competent  jurisdiction,'^  etc. 

• 

The  Statute  is  clearly  that  if  the  lease  which  the  tenant  alleges  to 
hold,  shall  (be  found  to)  exceed  one  hundred  dollars,  the  proceedings 
shall  be  before  a  court  of  superior  jurisdiction. 

It  is  an  indisputable  proposition  that  where  a  question  of  law  can  be 
determined  only  after  a  question  of  fact  has  been  investigated  and 
settled,  the  court  which  is  called  upon  to  solve  the  former,  must 
necessarily  pass  primarily  on  the  latter.  Such  investigation  is  an 
irresistible  condition  precedent. 

The  Statute  quoted  authorizes  the  inferior  Judge,  l>efore  whom  an 
expulsion  suit  is  brought,  to  enquire  into  the  correctness  of  the  allega- 
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tion  of  the  defendant,  where  the  latter  allegcB  a  monthly  rent  or  an 
annual  lease,  under  wliich  more  than  one  hundred  dollars  are  t-o  be 
paid.  It  distinctly  says  :  If  the  lease  alleged  "  shall  exceed,^  Wliether 
it  exceeds  or  not  the  amount  stated,  is  a  question  to  be  decided,  not 
by  the  defendant,  but  by  tlue  court.  The  defendant  must  allege  and 
prove  and  the  court  must  decide,  maintaining  or  declining  jurisdiction, 
according  to  the  proof  administered. 

If  the  mere  averment  of  a  defendant,  sued  for  the  possession  of  rented 
or  leased  property,  that  the  rental  ej^ceeds  one  hundred  dollars,  were 
Bufiicient  to  defeat  jurisdiction,  the  natural  and  unreasonable  sequence 
wpuld  be,  that  prerious  to  bringing  au  ejectment  suit  before  the  court, 
to  wliich  it  would  properly  belong,  a  plaintiff  should  institute  the 
proceeding  before  a  court  of  different  powers  and  have  it  to  decide  that 
it  has  no  jurisdiction  over  the  case,  but  that  another  court  has.  This 
is  simply  an  absurdity^  destructive  of  the  object  of  the  Act.  Whether 
the  rent  to  be  paid,  under  an  alleged  lease,  monthl3'^  or  yearly',  exceeds 
one  liundred  dollars,  is  a  question  legally  within  the  jurisdiction  of  a 
City  Court.    To  that  end  it  may  bear  evidt>nce  and  pass  judgment. 

It  is,  therefore,  ordered  and  decreed,  that  the  restraining  order 
hereiu  made  in  limine  be  rescinded,  and  that  the  petition  for  a  prohibi- 
tion be  refused  at  the  cost  of  Relator. 

Fenner,  J.,  dissents. 


Dissenting  Opinion. 

Fennkr.  J>  The  general  rule  unquestionably  is,  that  the  jurisdiction 
of  a  court  over  a  cause,  is  determined  by  the  allegations  of  the  plain- 
tiff's petition,  but  I  am  satisfied  that,  under  the  provisions  of  the  Re- 
vised Statutes,  Sees.  2155  and  2156,  the  law  has  established  an  exception 
to  this  rule.  The  first  Section  invests  the  City  Courts  with  the  general 
jurisdiction,  at  the  demand  of  the  landlord,  to  eject  tenants  whose 
leases  have  terminated,  either  by  limitation  or  by  any  breach  thereof. 
Specific  allegations  are  not  generally  made  in  the  formulation  of  claims 
before  such  courts }  but  the  Section  requires  none  except  that  the  lease 
is  terminated,  and  such  pleading  would  present  no  test  of  jurisdiction. 
But  Sec.  2156  provides  that,  *^  whenever  the  monthly  or  yearly  rent 
paid  by  the  tenant,  or  the  lease  which  he  shall  allege  to  bold,  shall 
exceed  the  sum  of  $100,  then  tlie  summary  proceedings  allowed  by  the 
preceding  Section  shall  be  instituted  and  carried  on  before  the  District 
Court." 

Thus,  it  is  apparent  that,  on  the  face  of  the  pleadings,  the  test  of 
jurisdiction  is  to  be  found,  not  in  the  claim  of  the  landlord,  but  in  the 
pretensions  of  the  tenant. 
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When,  in  answer  to  such  a  claim  before  a  City  Court,  the  tenant 
alleges  tluit  he  holds  a  lease  exceeding  $100,  in  monthly  or  yearly 
rental,  how  is  it  possible  that  such  court  should  exercise  jurisdiction 
expressly  and  exclusively  conferred,  by  the  terms  of  the  statute,  upon 
the  District  Court?  The  reasons  of  the  law-maker  are  obvious.  When 
such  a  claim  is  presented  by  tlie  tenant,  a  controversy  is,  at  once, 
created,  involving  more  than  $100,  and  exceeding  the  jurisdiction  of 
the  City  Court. 

The  pretension  that  the  City  Court  can  maintain  its  jurisdiction 
over  such  a  controversy,  by  liearing  evidence  and  deciding  the  contro- 
versy adversely  to  the  tenant,  seems  to  me,  to  the  la«t  degree, 
untenable. 

I  admit  the  difficulty  arising  from  the  case,  with  which  proper  juris- 
diction may  be  defeated  by  false  and  fraudulent  allegations,  and  it 
would,  doubtless,  have  been  wise  for  the  legislator  to  have  provided 
against  it  by  requiring  the  tenant's  answer  to  be  sworn  to,  or  by  other 
proper  regulation ;  but  he  has  not  done  so,  and  Judges  should  obey  his 
mandate.  • 

I  apprehend  that  evil  consequences  of  a  much  graver  character  may 
flow  from  the  doctrine  now  approved  by  the  Court. 

It  practically  invests  these  inferior  courts  with  power  to  determine, 
in  the  last  resort,  all  controversies  between  landlord  and  tenant,  touch- 
ing the  existence  and  validit3''  of  leases  of  whatever  value.  A  landlord 
desirous  of  obtaining  possession  of  property  of  the  rental  value  of 
$10,000  2^^^  annumj  institutes  his  ejectment  process  before  the  City 
Court.  The  tenant  sets  up  a  lease  of  that  value.  The  court  hears 
evidence  and  decides  against  the  defendant.  His  judgmentis  instantly 
executed  by  the  ejectment  of  the  tenant.  What  remedy  exists  ?  No 
apjieal  lies  from  the  decisions  of  these  courts  to  any  tribunal.  Prohi- 
bition affords  no  relief  as  this  Court  now  decides.  Certiorari  would  be 
equally  ineffectual,  because  the  testimony  before  these  courts  is  not 
reduced  to  writing,  and  the  record  certified  to  this  Court  would  afford 
no  means  of  testing  the  correctness  of  the  Judge's  action. 

1  cannot  assent  to  an  interpretation  of  the  law  leading  to  such  possible 
results,  and,  therefore,  dissent  from  the  opinion  and  decree. 

144 
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No.  7558. 
_^ ,  Aleas  Haney  vs.  Henry  Trost. 

M  1146 

50    1161         In  an  actioD  for  damages  for  defamation,  malice  is  the  essence  of  blander,  and  it  mast  be 

proved,  either  by  direct  testimonjr  or  by  implication  flowing  clearly  fit>m  the  laaguage 

and  conduct  of  the  defendant. 

Hence,  damages  cannot  be  recovered  against  a  party  who  informs  against  an  employee  of  a 

railroad  company,  of  conduct  injurious  to  the  company,  of  which  the  informant's  wife  is  a 

stockholder.    Judgment  reversed. 


A  PPEAL  from  the  Fourtli  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


A 


A.  JEJ.  Billings  and  B.  K,  Cutler,  for  Plaintifi'aDd  Appellee  : 

1.  Evidence  in  jnstiflcaUon  cannot  be  relied  on  ander  the  general  issue. 

2.  When  malice  is  shown  to  the  satisfaction  of  the  Jury,  the  protection  attaohetl  to  privileged 
commonications  may  not  be  availed  of.    (Towushend  on  S.  and  L.,  p  320.  ^  S09.) 

3.  Malice  proven,  privilege  is  lost.  (Odgers  on  L.  and  S.  267.)  Bona  fidet  is  necessary  to 
protect  a  communication,  as  privileged.    (lb.  et  Id.) 

4.  If  malaftdes  was  manifest,  in  the  opinion  of  the  jury,  on  competent  testimony,  malice  has 
been  established.    (Starkie  on  S.,  pp.  286.  287,  288 ;  Dunman  vs.  Bigg,  Ibid.,  2.>8, 990. 39a  n  ) 

5.  Hearsay  is  probable  ground  for  belief ;  but  a  man  must  act  bona  fide  on  honest  belief  of  the 
truth  of  statements  made  to  him  by  othert,  whom  he  bHievea  to  b«  creditable  pertong,  to  be 
juetifijed  in  acting  upon  mch  statementt,  if  he  beliecee  there  is  rea9on<Me  and  pntbable  eauat 
for  hie  90  doing.  (Townshend  on  S.  and  L.,  p.  397,  $  341,  n.  3 ;  Cockburn,  C-  J.,  in  Chatfit-ld 
vs.  Comerford,  4  Post,  and  L.  1008.) 

6.  Words  spoken  of  plainlilf  in  the  way  of  his  profession  or  trade  are  actionable  without 
proof  of  special  damage.  (16  L.  389 ;  12  An.  894  ;  Odgers  on  L.  and  S.,  pp.  63,  64,  and 
cases  cited,  and  lb.  16-20,  64,  69,  70.) 

7.  Words  resulting  in  damage  are  actionable.    (C  C.  2315.) 

8.  Plaintiff  having  been  discharged  ft>ora  his  employment,  by  reason  of  the  effect  of  the  slander 
of  defendant,  the  subsequent  profitable  engagement  of  plaintiff  will  not  abridge  the 
liability  of  defendant.  (16  L.  389 ;  14  L.  198 ;  3  An.  60 ;  11  An.  206 ;  Townshend  on  8.  and 
L.  p.  293,  $  198.) 

9.  Punitive  damages  may  be  given  if  thought  proper  by  the  Jury,  without  evidence  of  malice 
beyond  the  words.    (Odgers  on  L.  and  S.,  p.  292  and  21.) 

10.  A  verdict  in  an  nctian  for  slander  will  not  be  set  aside  for  ezcesslre  ilara.iges  iinlcws  theie 
be  some  suspicion  of  unfair  dealing,  or  unless  the  case  be  such  as  to  furnish  evidence  of 
prejudice,  partiality  or  corruption  on  the  part  of  the  jury.    (Townshend  un  S.  aud  L.,  p. 
492.  §  293. 

11.  Punitive  damages  are  not  measured  altogether  by  the  ability  of  the  party  to  pay.  Courts 
will  not  lighty  disturb  verdicts  of  this  kind. 

12.  Falsehood  in  a  statement,  in  a  matter  likely  to  effect  injnry  to  another,  mnstbe  regarded 
as  malicious  wrong.  Any  indirect  and  wicked  motive  inducing  a  defamation  in  mabcions. 
(>  >dgerson  L.  and  S.,  pp.  266.  267.) 

13.  Questions  of  fraud,  and  weight  of  testimony,  are  peculiarly  within  the  province  of  the 
jury,  and  their  verdict  will  not  be  disturbed  unless  manifestly  en  oncons.  (21  An  iSS; 
22  An.  31 ;  6  L.  492 ;  Hennen's  Digest,  p.  92,  b.  and  authorities.)  To  determine  the  faets 
and  tha  credibility  of  witnesses  is  for  the  Jnry.  (Proffat  on  Jury  Triali«,  pp.  338.  361.) 
Where  evidence  conflicts,  the  province  of  the  jury  is  ezcluHive  (lb.  367,  473;  33  An. 
1053.)  The  jnry  is  to  judge  of  the  weight  and  sufficiency  of  the  evidence.  (Hilliard  on 
New  Trials,  247,  281 ;  ProfEfit  on  Jury  Trials,  p.  368 ;  33  An .  1054.) 
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Haney  rs.  Trost. 

_  -  111  III 

Cotton  d^  Levifj  for  Defendant  and  Appellant : 

Privileged  eommanicatioos  defined.    3  Howard  U.  S.  R.  966 ;  Odgers  on  Slander,  107  to  209. 

P.  S65 :  The  mere  clrcun)»tan«*e8  of  the  statement  being  ful^e,  will  not  suffice  to  show  malice, 
unlesH  there  is  some  evidence  to  show  that  the  defendant  know  it  to  be  false;  the  whole 
evidence  shows  that  defendant  acted  with  the  mo»t  perfect  bona  fidet  and  belief.  Decla- 
rations of  defendant  concerning  plain  tiff  appear  to  have  been  nttered  without  malice  and 
under  circnmstanrea  from  which  no  malice  is  in  law  implied  Proof  of  express  malice 
required  by  law  where  defendant  did  not  originate  report  concerning  plaintiff,  nor  repeat 
it  other  than  in  good  faith,  and  onus  of  proving  malice  cast  on  plaintiff.  76  £ng.  Com.  L. 
B.  Vol.  13,  p.  360,  Harris  vs.  Thompson  ;  71  Eng.  Com.  L.  R.  Vol.  16,  Taylor  vs.  Hawking ; 
Odgers  on  ftldoder,  p.  968. 


The  opinion  of  the  Court  was  delivered  by 

Pocn£,  J.  Tbis  is  an  action  iu  damages  for  slander.  Plaintiff  com- 
plains that  in  consequence  of  a  malicious  and  false  statement,  made  by 
the  defendant  to  the  foreman  of  the  Magazine  Street  Railroad  Company, 
he  was  discharged  from  hisemployment  as  car  driver  for  said  Company, 
and  avers  that  he  has  thereby  suffered  damages  in  the  sum  of  five 
thousand  dollars. 

The  answer  was  a  general  denial,  and  defendant  appeals  from  a 
verdict  and  judgment  of  one  thousand  dollars  against  him. 

The  charge  made  against  plaintiff  was,  that  he  was  in  the  habit  of 
allowing  persous  to  ride  on  his  car  without  paying  fare,  and  on  the 
strength  of  that  charge,  plaintiff  was  discharged  as  car  driver. 

But  the  evidence  fails  to  prove  that  the  statement  was  made  by 
plaintiff  with  malicious  intent,  or  with  any  desire  to  injure  plaintiff, 
either  in  his  reputation  or  in  the  matter  of  his  employment. 

Malice  is  the  essence  of  slander,  and  it  must  be  proved,  either  by 
direct  testimony  or  by  irresistible  implication,  from  the  nature  of  the 
language  and  conduct  of  the  defendant.  Boullemet  vs.  Phillips,  2 
Robinson,  365;  Gilbrot  vs.  Palmer,  8  An.  130. 

The  record  shows  that  defendant,  whose  wife  was  a  stockholder  in 
the  Railroad  Company,  heard  persons  boast  that  the  car  driven  by 
plaintiff  was  ^^ a  good  deadhead  car '''*  for  them,  and  that  he  thereupon 
called  on  the  foreman  of  the  Company,  aud  made  the  charge  against 
the  plaintiff,  who  was  the  nephew  of  defendant's  first  wife,  and  against 
whom  he  had  no  ill-feeling.  Without  warning  or  further  investigation, 
the  foreman  at  once  discharged  the  driver,  informing  him  of  the  reasons 
which  led  to  his  discharge.  It  may  be  that  the  foreman  acted  too 
hastily,  and  should  have  watched  the  driver,  or  given  him  some  warn- 
ing, but  defendant  surely  cannot  be  held  responsible  for  such  haste  or 
apparent  unfairness,  and  it  nowhere  appears  that  his  purpose  was  to 
have  plaintiff  discharged  from  his  employment. 

His  wife,  being  a  stockholder  in  the  Company,  and  directly  interested 
in  the  proper  administration  of  its  affairs,  it  was  defendant's  undoubted 
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Sucoessioo  of  Triche. 


right  to  protect  her  interests  by  imparting  the  information  of  a  dam- 
aging practice  entailing  loss  on  the  Company  and  its  stockholders,  with 
the  manifest  intention  of  bringing  about  a  correction  of  the  abuse. 
The  fact  that  in  making  liis  statement  to  the  foreman^he  informed  him 
of  the  connection  of  his  wife  with  the  Company,  is  a  circumstance  which 
unmistakably  explains  his  conduct,  and  with  other  circumstances,  sat- 
isfies our  minds  that  the  charge  was  made  with  good  motives  and  for 
justifiable  ends. 

We  have  searched  the  record  in  vain  for  any  evidence  tending 
directly  or  indirectly  to  show  that  in  making  the  report  to  the 
Company,  the  defendant  was  actuated  by  malice  or  ill-will  U>  plaintiff, 
in  particular,  or  to  his  fellow-man  in  general,  and  hence,  he  cannot  be 
held  in  damages  for  the  language  charged  to  him. 

Although  we  should  be,  and  are  always,  loth  to  disturb  the  verdict 
of  a  jury  in  such  cases,  yet  we  must  do  our  dntj'  when  their  finding 
would  work  glaring  injustice,  as  would  be  the  case  in  the  present 
instance. 

The  views  which  we  have  expressed  obviate  the  necessity  of  consid- 
ering other  defences  urged  in  the  case. 

It  is,  therefore,  ordered,  that  the  verdict  of  the  jur^'  be  set  aside, 
and  the  judgment  of  the  lower  court  reversed ;  and  that  plaintiff's 
demand  be  rejected  and  his  action  dismissed,  at  his  costs  in  both 
Courts. 


No.  8458. 

Succession  of  Drauzin  Triciie. 

Judgments  homologating  tutorship  accounts  and  settling  legal 
mortgages  on  the  tutor's  property,  have  not  the  force  of  res  adjndicaia 
against  third  possessors  or  special  mortgage  creditors,  but  are,  as  to 
them,  at  mo%t,  prima  facie  evidence. 

AVheu  a  direct  conflict  arises  between  such  a  judgment  and  the 
claims  of  such  third  persons,  in  a  conciirsus  for  the  distribution  of 
funds,  involving  the  necessity  of  settling  immediately  the  ranks  of 
opposing  claims,  they  will  not  be  remitted  to  an  action  of  nullity,  but 
may  contest  then  and  there  the  validity  and  rank  of  the  claim  allowed 
by  the  judgment- 
Debts  from  a  tutor  individually  to  himself  in  his  fiduciary  capacity, 
when  tliey  become  due  and  exigible  during  the  term  of  the  tutorship, 
are  considered  as  collected  by  him  and  are  secured  by  the  legal  mort- 
gage on  all  his  immovables,  resulting  from  his  tutorship  and  proper 
inscription. 
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state  ex  rel.  Kanger  vs.  City. 

Where  property,  burdened  with  a  geDeral  and  with  special  mort- 
gages, is  called  upon  to  satisfy  the  former  to  the  prejudice  of  the  latter, 
the  special  mortgage,  junior  in  rank,  must  suffer  contribution  before  a 
senior  special  mortgage  can  be  affected. 


j|  PPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche. 
Guion,  Judge,  ad  hoc. 


A 


Moore  (G  BadeauXj  for  Opponent  and  Appellant. 

Lewis  Guion  and  J.  8.  Goode,  for  Opponents  and  Appellees. 

Clay  Knobloch,  for  tlie  Administrator. 


The  opinion  of  the  Court  was  delivered  by  Fenner,  J. 


No.  8599. 

The  State  op  Louisiana  ex  rel.  Morris  Ranger  vs.  The  City 

OP  New  Orleans. 

▲  mandamut  lies  to  compel  the  city  aathorities  to  levy  a  special  tax  to  satisfy  a  Jadgment 
rendered  on  the  City's  matared  bonds  aud  coupons,  where  a  yS.  fa.  issued  is  returned  nulla 
bona. 

Laws  in  force  at  the  date  of  the  contract,  providing  for  the  means  of  executing  the  obligationa 
of  the  same,  forming  part  of  the  contract,  cannot  be  repealed ;  neither  can  the  remedy 
be  suppressed,  to  the  injury  of  the  obligee,  but  they  may  be  replaced  by  legal  proviaious 
for  another  adequate  or  equivalent  mode  of  enforcement ;  otherwise  they  impair  the 
obligation  of  a  contract. 

The  registry  law  of  1870,  (Act  5)  cannot  affect  a  contract  entered  into  in  18M,  so  as  to  retard 
or  stay  the  execution  of  the  obligations  thereof.  If  enforced  in  this  ease,  it  would  have 
that  eii'ect.    Judgment  athrmed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 


2>.  C.  dt  L.  L.  Lahattj  for  tlie  Relator  and  Appellee  : 

1.  Where  a  judj^eut  creditor  of  the  City  has  pursued  and  exhausted  all  legal  remedy  for  the 
satiafa(;tion  of  his  Judgments  fruitlessly,  he  will  be  entitled  to  a  mandamus  to  compel  the 
corporation  to  levy  a  sufficient  tax  to  pay  the  same,  where  the  judgments  are  absolute  and 
unaffected  by  any  limitation  whatever.    See  8th  Otto,  p.  381,  Ranger  case. 

2.  The  obligation  of  contracts  beiug  impaired  by  any  legiitlatioD  which  lessens  the  efficacy  of 
the  remedy  in  force  at  the  time  of  the  debt  was  created,  it  inevitably  follows  that  any 
construction  of  Act  No.  5  of  1870,  requiring  regi«tration  of  city  judgments,  nndej'  facta 
shown  by  this  record,  must  impede,  obstruct  or  postpone  indefinitely  plaintiff's  right  to 
punctual  satis&ction,  would  be  obnoxious  to  State  and  Federal  prohibition.  See  13th 
Otto,  203 ;  Louisiana  vs.  N.  O.  and  Wolff,  13  Otto. 

3.  In  order  to  obtain  the  writ  of  mandamus,  three  things  only  are  required  to  be  shown  by 
relator,  which  he  has  done  in  this  case :  first— that  he  has  a  clear  right ;  second— that  a 
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State  ex  rel.  Boiiger  v%.  City. 

corresponding  daty  resta  on  defendants ;  third — want  of  any  other  specific  or  adequate 
remedy.  See  Justice  Strong,  Comnionvrealth  vs.  Fitts^mrg,  35  Penn.  Stat.,  509;  B  Wh. 
1;  2  How.  605;  4  Wall.  553. 
4.  It  being  satisfactorily  shown  that  the  contract  between  a  bondholder  and  the  corporation 
defendant  antedated  a  subseqaent  constitatlonal  provision  limiting  taxation,  so  as  ts 
prevent  or  indefluitely  postpone  payment  of  matured  mnuicip^il  obligations,  tbelimitatioD 
should  be  declared  unconstitutional,  as  impairing  the  obligation  of  contracts. 

C.  F.  Btickj  City  Attorney,  for  DefeDdant  and  Appellant : 

I.  In  a  proceeding  by  man  damns  to  compel  the  lery  of  a  iipecial  tax  to  pay  a  judgment,  the 
latter  w!ll  be  accepted  as  evidence  of  a  valid  claim ;  but  to  determine  whether  the  relator 
is  entitled  to  the  tax  prayed  for,  the  court  must  look  to  the  original  contract  betw€»en  the 
bondholder  and  the  City. 

8.  If  the  law  authorizing  the  issuance  of  the  bonds  not  only  provides, no  i<ix  for  the  payment 
of  the  principal,  but  excludes  the  idea  of  payment  by  special  taxation  by  other  provisioBs 
for  their  retirement,  a  speciil  tax  to  pay  judgment  founded  on  such  bonds,  will  not  lie 
awarded ;  the  judgment  creditor  must  be  left  to  hiA  ordinary  remedy  under  the  terms  of 
Act  No.  5,  A.ots  of  1670,  and  no  tax  can  be  ordered  for  his  benefit  beyond  the  limit  now 
imposed  by  law. 

3.  The  provisions  in  the  Act  No.  109,  Acts  1854,  that  the  bonds  therein  anthorized  to  be 
Issued  shall  be  redeemable  by  conversion  into  railroad  stock,  while  it  may  leave  the  bonds 
not  so  redeemed  as  a  valid  debt  of  the  corporation,  is  an  exclusion  of  payment  by  special 
taxation. 

4.  The  city  autlTorities  will  not  be  compelled  by  tlie  writ  of  mandamus  to  the  performance  of 
a  specific  duty,  unless  It  is  alleged  and  proved  that  a  formal  and  pro]>er  demand  was 
made  on  them  before  the  institution  of  the  suit. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  ia  an  application  for  a  mandamus  t4>  compel 
the  city  authorities  t«  levy  a  special  tax  to  satisfy  two  finfil  judgments 
obtained  by  the  Relator  against  the  City,  and  upon  which  Ji,  fa.'s 
issued,  were  returned  nulla  bona. 

The  defenses  set  up  are  numerous..  We  deem  it  unnecessary  to 
enumerate  and  to  consider  them  expressly. 

They  were  each  and  all  presented,  urged  and  decided  in  three  cases, 
"Which  received  the  entire  attention  of  the  highest  Court  in  the  country, 
in  two  of  which  the  Relators  were  parties  complainant.  See  3  Otto, 
381  ;  12  Otto,  203 ;  13  Otto,  :i58. 

The  record  shows  that  the  registry  of  the  judgment,  which  was  not 
freely  made,  but  under  judicial  compulsion,  will  have  the  undoubted 
effect  of  retarding,  if  not  altogether  staying  the  execution  of  the  obli- 
gations of  the  contract  between  the  Relators  and  the  City  of  New 
Orleans,  evidenced  by  the  bonds  and  coupons  held  by  the  Relators, 
and  upon  which  they  recovered. 

The  amount  of  other  judgments  registered  approaches  a  million  of 
dollars.  The  provision  made  by  the  municipal  authorities  to  satisfy 
them  is  practically  insignificant,  as  it  proves  insufficient  to  discharge 
even  one-half  of  the  interest  generally  due  on  the  same. 
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State  ex  rel.  Yinet  et  al.  va.  Voorbiee,  Judge. 

When  the  bonds  were  issued  in  1854,  the  contract  was  entered  into, 
and  the  laws  in  force  at  that  time,  for  the  enforcement  of  the  obliga- 
tions of  the  contract,  formed  part  of  it.  ' 

The  writ  of  fieri  facias  was  then  the  practical  means  for  the  execution 
of  the  contract. 

The  suppression  of  that  proceeding,  as  against  the  City,  by  the  sub- 
sequent legislation  of  1870,  (Act  5)  and  the  failure  to  replace  it  by 
an  equivalent  and  adequate  remedy,  cannot  afPeet  the  right  of  the 
bondholders  in  this  case,  without  impairing  the  obligation  of  their 
contract. 

Under  the  authority  of  the  cases  cited,  decided  by  the  Supreme  Court 
of  the  United  States,  which  is  obligatory  upon  this  Court,  and  under 
the  facts  disclosed  in  this  controversy,  the  Relators  are  entitled  to  the 
relief  sought. 

Judgment  affirmed. 

Poch6,  J.,  concurs,  for  reasons  in  his  separate  opinion. 


Concurring  Opinion. 
PocH^:,  J.  I  rest  mj-  concurrence  in  the  decree  rendered  in  this 
case  exclusively  on  the  ground  that  all  the  defenses  set  up  by  the 
Respondent  have  alrejMiy  been  passed  upon  by  the  Supreme  Court  of 
the  United  States,  and  that  Relator's  position  had  thus  become  unas- 
sailable, so  that  the  relief  obtained  by  him  has  been  forced  through 
this  Court,  by  the  adjudications  of  the  Supreme  Court  of  the  United 
States. 


No.  8621. 

The  State  op  Louisiana  ex  rel.  N.  V.  Vinet  et  al.  vs.  Wm. 
VooRHiKs,  Judge  of  the  Second  Citv  Court  of  New  Orleans. 

Ad  allesntion  by  a  party  in  an  iDjmiction  Huit,  touching  the  value  of  raovable  effoct«  seized  as 
the  property  of  another  party,  will  not  e«top  the  name  plainfilf  from  alleging  'O^  proving^ 
a  different  value  of  the  same  property  in  another  and  distinct  snit. 

The  determination  of  the  value  of  such  property  is  witbiu  the  judicial  discretion  of  the  lower 
court,  and  the  Jud«;e  thereof  will  not  be  guilty  of  contempt,  for  entertaining  junsdiction 
of  the  second  suit,  because  he  had  been  p'rohibit^d  from  entertaining  jurisdiction  of  the 
first  suit,  in  which  it  appeared  that  the  vulue  of  the  property  involved  in  the  first  snit 
exceeded  his  j  ut  isdiction. 

Rule  for  contempt  discharged.    Prohibition  refused. 


A 


PPLICATION  for  a  CtrtiorarL 


Merrick,  Foster  db  Merrick,  for  the  Relators. 
The  Respondent  in  propria  persona. 


1152  SUPREME  COURT  OF  LOUISIANA, 


Stat«  ex  rel.  Yiopt  et  al.  rs  Voorhien,  Jad^e. 


The  opinion  of  the  Court  was  delivered  by 

Pociil^:,  J.  Kolntoni  apply  for  a  certiorari  and  urge  a  rale  for 
contempt  again.st  the  defendant  Judge,  on  the  following  grounds: 

That  in  dinre^ard  of  a  writ  of  prohibition  issued  by  this  Court,  di- 
rected to  tlie  defendant,  inhibiting  him  from  entertaining  jnrisdictioD 
of  an  injunction  suit,  filed  for  the  purpose  of  arresting  the  seizure  of 
certain  movable  effects  of  the  alleged  value  of  $288,  the  said  Judge  has 
since  proceeded  to  issue  another  injunction  restraining  the  sale  of  the 
identical  property  in  a  suit  between  the  same  parties. 

The  Judge  answers,  and  the  record  bears  him  out,  that  after  service 
on  him  of  our  writ  of  prohibition,  he  at  once  dismissed  the  suit  for  in- 
junction tlieu  pending  in  Jiis  court,  and  that  the  execution  therein 
sought  to  be  enjoined  proceeded  in  its  legal  course.  Whereupon  the 
original  plaintiff  in  the  suit  thus  disposed  of,  entered  another  distinct 
and  separate  suit,  for  the  purpose  of  arresting  the  execution,  by  levj^ 
on  the  identical  property  which  had  been  the  subject  matter  of  the 
previous  litigation,  alleging  in  her  last  petition,  and  showing  by  an 
official  appraisement,  made  under  the  supervision  of  the  constable,  one 
of  the  Relators,  that  said  property  was  worth  only  ninety-eight  dollars 
and  ninety-five  cents. 

The  legal  purport  of  the  prohibition  issued  by  this  Court,  (0.  B.  No. 
5(5,  p.  1 145,)  was  to  restrain  the  Judge  of  the  City  Court  from  euterttuii- 
ing  jurirtdiction  of  an  injunction  suit,  in  which  the  value  of  the  property 
seized  prima  facie  appeared  to  exceed  one  hundred  dollars;  the 
nature  or  identity  of  the  personal  effects  seized  is  not  sacramental,  as 
a  test  of  the  jurisdiction  of  the  court,  which  must  be  determined 
according  to  the  value  of  the  property,  as  shown  by  the  papers  on  the 
trial  of  the  exception. 

The  allegation  in  pleadings  of  the  value  of  a  specific  piece  or  item 
of  property  is,  after  all,  an  allegation  or  opinion  which,  if  erroneous, 
can  be  corix^cted  at  any  stage  by  the  party  making  it,  and  will  not 
conclude  the  Judge,  if  shown  to  be  erroneous  by  evidence. 

The  plaintiff  in  the  second  injunction  suit  C4>uld  not,  therefore*  be 
estopped  from  alleging  a  different  value  of  the  identicjil  property  from 
the  valuation  made  by  her  in  her  previous  suit. 

The  determination  of  the  value  of  the  property  seized,  under  the 
evidence  and  the  pleadings  in  the  suit  now  pending,  was  a  matter 
\rithin  the  legal  province  and  judicial  discretion  of  the  Judge,  who  has, 
therofore,  violated  no  order  or  decree  of  this  tribunal  in  the  premises. 

The  rule  for  contempt  is,  therefore,  discharged,  and  the  writ  of 
certiorari  is  refused^  at  Relators'  costs. 
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state  T8.  Wolff. 


No.  8673. 
The  State  op  Louisiana  vs.  Marcel  Wolff. 

Embeszlemeut  is  not  an  offBane  at  common  law,  but  was  created  by  Statute.  Embezile 
Inclodea  in  its  meaning,  appropriation  to  one's  own,  use,  and  therefore  the  nse  of  the  single 
word  embezele,  in  the  indictment  or  information,  ccntains  within  itself  the  charge  that 
the  defendant  appropriated  the  money  or  property  to  his  own  nse. 

The  simpliflcation  of  criminal  pleadings  was  commanded  by  this  State  in  her  first  criminal 
Statute  directing  the  common  law  forms  to  be  divested  of  unnecessary  prolixity. 

A  PPEAL  from  the  Criminal  District  Court  for  tlie  Parish  of  Orleans. 


Moman,  J. 


J.  C.  Ugauj  Attorney  General,  for  the  State,  Appellee. 
£.  JB.  Ma'ise,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  defendant  was  tried  on  a  charge  of  embezzling 
twenty-two  dollars  of  his  employer's  money,  and  upon  conviction  was 
sentenced  to  one  year's  confinement  in  the  penitentiary. 

A  bill  of  exceptions  was  taken  to  the  admission  in  evidence  of  the 
prisoner's  confession,  and  states  two  grounds  of  objection : 

1.  '' That  nothing  in  the  confession  showed  the  embezzlement  or 
offense  charged  in  the  information,  or  at  the  date  in  said  information 
alleged,  and  the  fact  alleged  had  not  yet  been  shown." 

We  take  this  t'O  mean  that  the  embezzlement  confessed  does  not  by 
the  terms  and  date  of  the  confession  appear  to  be  the  embezzlement 
charged,  and  the  fact  or  act  of  embezzlement  had  not  been  proved 
when  the  confession  was  offered. 

The  confession  was  proof  of  itself  of  an  embezzlement,  and  it  was 
for  the  State  to  est-ablish  afterwards  that  it  was  th^  embezzlement 
charged,  which  appears  to  have  been  done  to  the  satisfaction  of  the 
jury. 

2.  ^'  That  there  beiug  no  allegation  in  the  information  of  the  said 
Marcel  Wolff  having  appropriated  any  money  to  his  own  use,  so  much 
of  said  confession  as  went  to  show  that  fact  should  not  be  allowed  to 
go  to  the  jury." 

There  is  no  need  under  our  Statute  of  using  in  the  information  the 
words  **  appropriated  to  bis  own  use."  The  objection,  carried  to  it« 
logical  conclusion,  would  be  that  unless  a  prisoner's  confession  is  in 
the  identical  words  of  the  Statute,  it  is  inadmissible. 

Tliere  was  also  a  motion  for  a  new  trial  embracing  these  two  grounds 
just  disposed  of. 

The  motion  in  arrest  of  judgment  is  based  upon  the  alleged  insuffi- 
ciency in  law  of  the  charge  in  the  information,  in  not  setting  forth  that 
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state  vs.  Wolff. 

the  money  therein  alleged  to  have  been  wrongfully  nsed  had  been 
appropriated  to  the  prisoner's  own  use  and  benefit  by  him  the  said 
Marcel  WolfiP,  etc. 

Our  Statute  punishing  embezzlement  is  in  thes^  words : 

"Any  servant,  clerk,  ♦  •  who  shall  wrongfully  use,  dispose  of, 
conceal  or  otherwise  embezzle  any  money  ♦  •  .  which  he  shall  have 
received  for  another,  or  for  his  employer,  *  ♦  or  by  virtue  of  his 
office,  trust  or  employment,  •  •  shall  saffbr,  etc."  Rev,  Stats. 
Sec.  905. 

The  information  follows  the.  Statute,  employing  its  identical  words, 
except  that  "  and  "  is  used  instead  of  "  or,"  thus  reading  "  conceal  and 
otherwise  embezzle,"  but  this  substitution  of  the  copulative  to  the 
di^nnctive  conjunction  does  not,  as  the  defendant's  counsel  insists, 
make  an  important  difference  in  the  law.  The  charge  would  have 
been  sufficient  if  it  had  used  only  the  word  embezzle,  and  omitted  the 
others,  "  use,  dispose  of,  conceal." 

Embezzle  means  to  appropriate  to  one's  own  use  property  or  money 
entrusted  to  him  by  his  employer.  The  use  of  that  word  supplies  the 
place  of  the  sentence,  which  the  counsel  earnestly  contends  is  sacra- 
mental. The  single  word  embezzle  means  all  that  the  sentence  does, 
and  something  more. 

Embezzlement  is  not  a  common  law  offense.  It'  had  it-s  origin  in  the 
efforts  to  amend  the  law  of  larceny.  The  first  Statute  was  tempo 
Henry  8,  in  which  the  descriptive  words  were,  **  did  embezzle  or  other- 
wise convert  the  money  to  his  own  use."  The  Statute  of  George  4 
(1827)  improved  and  superseded  the  earlier  one,  and  there  the  words 
are  "  shall  fraudulently  embezzle."  Our  Statute  has,  '*  shall  wrongfully 
use  *  •  or  otherwise  embezzle."  The  aim  of  succeeding  Statutes 
is  to  simplify  criminal  practice  by  avoiding  verbosity  and  repetitions 
and  circumlocutions  in  pleadings,  and  this  Court,  in  encouraging  and 
giving  aid  to  such  simplification,  only  hearkens  to  the  voice  of  the 
State  when  in  her  first  criminal  Stntnte  she  commanded  that  the  forms 
of  indictment  should  be  divested  of  unnecessary  prolixity. 

Judgment  affirmed. 
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i$Mix  ▼».  PattoD,  Mayor,  et  al. 


No.  7966. 
Jean  Marie  Sacx  vs.  I.  W.  Patton,  Mayor,  et  al. 

When  the  prayer  of  the  petition  contains  no  moneyed  demand  whatever,  and  the  plaintiff  asks 
that  his  right  to  sue  for  damages  hereafter  be  reserved,  the  Supremo  Court  is  without 
Jurisdiction  of  the  suit 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
Righior,  J. 


Samhola  dt  Ducros,  for  Plaintiff  and  Appellee. 

C.  jP.  Buckj  City  Attorney,  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  plaintiff  alleges  that  in  1854  he  bought  a  piece  of 
ground  fronting  the  centre  gate  of  the  lower  city  park,  and  built  a 
residence  and  a  house  for  business  upon  it,  believing  that  the  park  was 
to  become  a  place  of  public  resort  and  of  amusement  as  it  had  been 
thus  dedicated  by  tlie  City  Government.  He  represents  that  it  has 
been  divested  from  this  object,  and  instead  is  used  as  a  pasture  wherein 
horses,  cows,  and  other  animals  are  kept  to  his  great  detriment  as 
well  as  that  of  the  public,  which  animals  injure  the  trees  and  pathways 
and  deter  visitors,  and  prevent  families  from  enjoying  the  park  through 
fear  of  them,  whereby  he  is  deprived  of  the  profit  he  would  otherwise 
realize  from  selling  I'efreshments,  and  is  further  endamaged  in  his 
property  which  has  become  of  small  value  because  of  this  misuse  of 
the  park. 

He  obtained  an  ipj unction  to  prevent  the  further  use  of  the  park  for 
pasturage,  and  the  prayer  of  his  petition  is  that  this  injunction  be 
perpetuated,  and  his  right  to  sue  for  damages  in  a  separate  action  be 
reserved.  There  was  judgment  perpetuating  the  injunction,  from 
which  the  mayor  and  administrator  defendants  appealed,  but  seem  to 
have  taken  no  further  notice  of  the  matter.  No  appearance  by  brief  or 
otherwise  is  made  for  them  here. 

There  is  no  moneyed  demand  of  any  kind  or  amount  made  by  the 
plaintiff,  and  we  are  therefore  without  jurisdiction.  There  is  in  the 
body  of  the  petition  an  allegation  that  the  damage  he  will  suffer  will 
be  at  least  five  hundred  dollars  per  annum  if  the  defendants  are  per- 
mitted to  continue  their  misuse  of  the  park.  The  suit  wa«  filed  March 
3,  1880,  and  was  tried  two  months  after.  The  plaintiff  notices  the 
want  of  jurisdiction  but  makes  no  motion  based  thereon. 

There  is  no  allegation  tliat  brings  the  case  within  our  jurisdiction, 
and  the  apx»eal  is  therefore  dimissed. 
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Ackerly  va.  Salllvan, 

No.  7957. 

Mrs.  Mart   Jane  Ackerly  vs.  Patrick   Sullivan  and  Thomas 

O'Neil. 

A  rait  for  damages  resulting  ttom  falling  over  a  pieoe  of  aeantllng  which  atxvtcbed  acroia 
the  banquette  of  a  street,  with  one  end  resting  on  the  door  alU  of  a  house  to  charge  of  the 
defendant,  cannot  be  sustaiued,  In  absence  of  proof  that  defendant  or  his  employees  placed 
the  scantling  thero  or  knew  of  its  being  so  placed. 

Singleton  <&  JBroxcme,  for  Plaintiff  and  Appellee : 

The  defendant,  in  occupying  or  encumbering,  or  peimitling  the  enrumbrance  of  the  banquette 
with  materials,  when  they  were  not  necessary  to  be  used  in  the  const  motion  or  repair  of 
a  house,  did  so  in  Tiolation  of  ihe  city  ordinance,  and  is  reHponslble  for  all  damages  resulting 
frum  such  violation.  City  Ordinance,  No.  127,  (1).  Thompson  on  Negligence,  Vol.  I,  340, 
343  ;  Vol.  II,  1833. 

It  was  negligence  on  the  part  of  the  defendant  to  put,  or  leave,  or  permit  a  pieoe  of  scantling 
to  lie  on  the  banquette,  when  he  had  no  need  therefor. 

The  defendant  was  not  lawfully  in  possession  of  one-half,  or  any  portion  of  the  banquette, 
unless  it  was  neoessai^  for  him  to  use  it.  • 

The  plaintiff  had  a  right  to  expect  the  banquette  to  be  free  and  unenouml>ered,  and  she  waa 
not  obliged  to  be  looking  at  the  banquette  in  front  of  her,  and  it  waa  not  contribntoiy 
negligence  in  her  if  ^he  failed  to  watch  the  banquette  and  see  the  aoautllng.  Hill  vs. 
Seekonk,  119  Mass.  83;  Hawks  vs.  Northampton,  121  Mmss.  10;  Koch  vs.  Edgewater,  14 
Hun.  504 ;  Clark  vs.  Lookporfc,  49  Barbour,  580 ;  Wbiteiy  vs.  Pepper,  90  Hoak's  Notes. 
341 ;  Thompson  vs.  Biidgewater,  7  Pickering,  187  {  Woods  vs.  City  of  Boston,  131  Mass. 
337 ;  40  Penn.  Rep.  316. 

The  damages  are  not  unreasonable,-  on  the  oontrai-y,  they  are  too  small,  as  her  suffixing  waa 
great,  and  the  injury  permanent^  and  we  have  asked  thst  the  Judgment  be  amended  so 
aa  to  give  her  •2,.'M)0.  The  law  regards  riob  and  poor  alike,  and  whether  plaintiff  was 
required  to  work  for  her  living  or  dependent  upon  her  son,  is  not  a  matter  of  consideration. 
Sedgwick  on  Measure  of  Damages,  (5  £d.)  p.  767.    Ibid,  p.  64d,  note  9. 

J,  0,  Nixon,  Jr,,  for  Defendant  and  Appellant : 

To  recover  in  an  aotion  ex  delicto,  plaintiff  mnst  show  some  negligence  on  the  part  of  detenA- 
ant,  or  those  for  whom  he  is  responsible.    15  An  105;  16  An.  131, 151 ;  IS  An.  448. 

Under  the  city  ordinance  the  defendant  waa  lawfully  in  possession  of  the  inside  half  of  the 
banquette ;  if  plaintiff  went  thereon,  it  was  at  her  own  risk.    13  Indiana,  513 ;  11  An.  713. 

The  plaintiff  was  guilty  of  conti-lbntcry  negligence. 

The  damages  recovered  are  excessive. 


The  opinion  of  the  Court  was  delivered  by 

Fknner,  J,  The  defendant  appeaU  from  a  Judgment  rendered 
agaiuBt  him,  upon  the  verdict  of  a  jury,  for  damages  occasioned  plaintiff 
by  her  tripping  and  falling  over  a  piece  of  scantling  which  rested  upon 
the  door-sill  of  a  building  and  ran  across  the  banquette  of  the  street, 
unlawfully  obstructing  the  same.  The  fall  broke  her  wrist,  occasion- 
ing suffeiing  and  other  injury.  The  suit  was  brought  against  SuUivan, 
as  owner  of  the  building,  and  O'Neil,  as  contractor  for  its  construction ; 
but,  it  appearing  that  O^Neil  was  in  full  possession  and  control  of  the 
building  and  workmen  employed  therein,  the  verdict  was  in  favor  of 
Sullivan  and  against  O^Neil  only. 
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Plaintiff  alleged  that  said  ''  piece  of  lumber  had  been  run  out  of 
said  building  by  defendants  or  those  in  their  employ,"  and  that  *'  the 
placing  of  the  same  across  a  frequented  thoroughfare  by  said  defend- 
ants or  their  employees,  \ras  gross  and  wilful  negligence,  and  contrary 
to  law,"  and  rendered  defendants  responsible  for  the  damages. 

There  is  a  complete  failure  of  proof  that  defendant  or  any  of  his 
employees  placed  the  scantling  there  or  even  knew  of  its  being  there. 
On  the  contrary,  the  evidence  is  positive  that  they  did  not  so  place  it 
or  know  of  its  being  there  ;  that  it  was  not  needed  in  such  position  for 
any  possible  purpose  of  the  work  which  was  being  done  }  that  O'Neil 
left  the  building  at  about  12  oVlock  in  the  day,  when  the  men  struck 
off  work  for  dinner;  that,  at  that  time,  the  biinquette  was  clear;  and 
that  very  shortly  after  and  while  the  men  were  at  dinner,  the  accident 
occurred.  How,  or  by  whom,  or  for  what  purpose  the  scantling  was 
place-d,  is  totally  unaccounted  for. 

Certainly,  it  was  an  essential  element  of  plaintiff  ^s  cause  of  action  to 
establish  some  fault  or  negligence  on  the  part  of  defendant  or  bis 
employees  as  a  condition  precedent  to  his  liability  for  damages. 

In  this  she  has  completely  failed,  unless  we  should  hold  that  the 
bare  fact,  that  the  scantling  was  there  with  one  end  resting  upon  the 
door-sill  of  a  house  of  which  defendant  was  in  charge,  was  sufficient  to 
make  him  liable,  whether  or  not  he  or  his  employees  placed  it,  or  knew 
of  its  being  there.  Such  a  proposition  is  certainly  repugnant  to  com- 
mon sense,  and  we  know  of,  and  are  referred  to,  no  law  or  authority 
sustaining  it.  It  would  extend  the  responsibility  of  owners  or  persons 
in  charge  of  buildings  beyond  all  reason,  and  would  require  them  to 
mount  guard  in  front  of  their  houses  lest  the  act  of  any  street  gamin 
might  subject  them  to  heavy  damages. 

The  argument  that  defendant's  employees  must  or  should  have 
known  of  this  obstruction  because  they  were  at  dinner  in  the  house, 
twenty  feet  off  and  in  range  of  view,  at  the  time  when  it  was  placed, 
comes  with  little  grace  from  plaintiff,  who,  being  a  person  of  sound 
sight  and  unimpaired  fiiculties,  ran  over  the  same  obstruction,  in  broad 
daylight,  without  seeing  it. 

There  Is  no  foundation  for  the  verdict  or  judgment. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  against  the  defendant,  Thomas  O'Neil,  be  annulled,  avoided  and 
reversed,  and  that  there  be  judgment  in  his  favor  atid  rejecting 
plaintiff's  demand,  with  costs  in  both  Courts. 
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Van  Wren  vb.  Flynn. 

No.  7598. 
Wm.  Van  Wren  vs.  Hugh  Flynn. 

'  44   BIT)  Defendiint  sold  farniture  to  plaintiff  for  a  price  paid  partly  in  cash  and  partly  in  nolea,  and  it 

84  1158*  VM  at  the  time  agreed  that,  if  the  notes  were  not  paid  at  maturity,  defendant  could 

HI    606  retake  the  furniture.  ^ 

Held:  that,  notwithstanding  non-payment  of  the  notes,  such  agreement  did  not  antborise 
defendant  to  enter  the  home  of  plaintiff  in  his  absence,  without  bis  consent  and  without 
notice,  and  to  take  away  the  furniture. 
Under  the  particular  circumstances  of  this  case,  the  court  refused  to  disturb  a  verdict  for 
1750 — holding  that  the  small  value  of  the  furniture  did  not  affect  the  question — the  unlawful 
entry  of  the  pauper's  hovel  and  abstraction  of  his  scanty  possessions  being  an  inj«ry 
identical  in  character  and  magnitude  with  the  like  entry  of  a  palace  and  deapmling  it  ot 
its  gorgeous  apparel. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
Eightor,  J. 


Ellis  dc  Ellis  and  John  McEnery,  for  Plaintiff  and  Appellee  : 

Where  defendant  claims  his  right  to  take  the  property  by  agreement,  he  should  have  retomt  d 
the  part  of  the  price  paid  and  the  notes,  and  should  have  demanded  the  furniture ;  and  if 
refused,  should  have  proceeded  through  the  courts.  No  one  has  a  right  to  take  the 
vindication  of  his  supposed  legal  rights  in  his  own  hands,  and  a  verdict  of  a  jury  awarding 
damages  against  one  who  dof^s  so  will  be  fitvored  rather  than  disturbed  by  the  court.  C, 
P.  1,  147;  99  An.  914.  933;  1  Rob.  140;  R.  C.  C.  9315;  30  An.  996,  999;  13  An.  102;  ^ 
An.  393. 

Kennard,  Haxce  dt  Prentiss,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiff  bought  from  defendant,  a  furniture  dealer,  a 
set  of  furniture  and  paid  for  it. 

Subsequently y  he  bought  from  defendant  another  set  of  furniture, 
under  an  ari'angenient  by  which  he  returned  a  part  of  the  first  set, 
Tulued  at  $37.50,  which  defendant  agreed  to  take  back  and  credit  on 
the  price  of  the  second  set,  and  for  the  balance  of  said  price  lie 
furnished  his  promissorj'  notes,  payable  at  30, 60  and  90  days. 

Conflicting  testimony  is  presented  touching  the  existence  and  nature 
of  a  verbal  agreement  made  between  the  parties  at  the  time  of  the 
contract.  We  eliminate  the  contradictory  statements  of  plaintiff  and 
defendant,  and  accept  that  of  the  only  other  witness  present  at  the 
time,  who  says  that  "  Wren  agreed  with  Flynn  that  in  case  he,  Wren, 
did  not  pay  his  notes  when  they  became  due,  Flynn  could  retake  the 
furniture  again.^' 

Shortly  before  the  maturity  of  the  first  note,  on  account  of  the  illnesH 
of  his  wife,  plaintiff,  under  medical  advice,  took  her  to  Tangipahoa 
Parish,  on  the  Jackson  Railroad.  On  leaving,  he  sent  a  messenger  to 
defendant,  informing  him  of  the  cause  of  his  departure  and  stating 
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tliAt,  upon  his  return,  be  would  settle  his  bill ;  to  which  the  defendant 
made  no  objection.  Owing  to  continued  ill-health  of  his  wife  and  other 
sickness  in  his  family,  his  absence  was  prolonged  until  nearly  a  month 
after  the  maturity  of  the  last  note. 

In  tlie  meantime,  the  notes  had  all  matured,  and  defendant  had 
several  times  sent  his  collector  to  plaintiff's  house  without  finding 
him  ;  but  it  does  not  appear  that  he  made  any  other  effort  to  commu- 
nicate with  him  or  to  notify  him  of  his  intention  to  retake  the 
furniture,  if  not  paid. 

On  the  27th  of  September,  defendant  went  to  plaintiff's  house  with 
a  wagon  and. several  men  ;  entered  the  same,  wliich  was  then  occupied 
by  plaintiff's  mother,  sister,  and  sister-in-law;  informed  these  ladies 
that  he  had  come  to  take  the  furniture,  and  disregarding  their  state- 
ment that  Wren's  return  was  expected  and  their  request  that  he  should 
wait  until  his  return,  he  caused  the  contents  of  the  furniture  to  be 
t4iken  out,  and  removed  and  carried  away  the  same. 

That  same  night  defendant  returned  with  his  invalid  wife  and 
children,  and  found  their  sleeping  apartments  denuded  of  furniture,  so 
that  they  were  compelled,  in  order  to  find  accommodation,  to  send  off 
some  members  of  liis  family  to  other  quarters. 

It  is  in  evidence  that  plaintiff  had  provided  himself  with  means  to 
pay  for  the  furniture  and  had  returned  with  that  purpose,  according 
to  the  assurance  which  he  had  conveyed  to  defendant  when  he  left  the 
cit3*,  and  to  which  the  latter  had  not  objected. 

No  one  appreciating  tlie  jealous  care  with  which  our  law  guards  the 
sacredness  of  every  man's  house  and  his  lawful  possession  of  property 
against  invasion  or  disturbance,  otherwise  than  by  proceedings  taken 
under  the  sanction  and  through  the  agency  of  the  public  justice,  can 
question  that,  unless  removed  from  its  general  principles  by  the  effect 
of  the  agreement  set  up  in  defense,  the  acts  which  we  have  detailed 
constituted  a  gross  outrage  upon  the  lights  and  feelings  of  plaintiff,  as 
a  citizen  and  a  man,  for  wliich  courts  of  justice  must  either  grant 
redress  or  sanction  the  personal  exaction  of  satisfaction  by  violence. 
Thayer  vs.  Littlejohn,  1  Rob.  140. 

The  agreement  established  in  this  record  cannot  shield  the  conduct 
of  defendant.  It  does  not  purport,  in  terms,  to  confer  upon  the  de- 
fendant the  right  to  enter  the  house  of  plaintiff,  in  his  absence,  without 
his  consent,  and  without  notice,  and  to  carry  off  its  contents.  An 
agreement  conferring  such  extraordinary  power  would  need  to  be  so 
clearly  worded  and  proven  as  to  leave  nothing  to  implication. 

The  grant  of  the  simple  right  to  retake  his  furniture,  on  non-payment 
of  the  price,  cannot  be  construed  to  embrace  such  power. 
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It  conferred y  at  most,  a  legal  right  upon  defendant,  which,  like  other 
rights,  could  be  enforced  only  with  consent  of  plaintiff  or  by  legal 
process ;  and  we  doubt,  under  the  evidence  here,  whether  any  court 
would  have  awarded  possession  to  Flynn,  without  requiring  antecedent 
tender  or  payment  of  that  part  of  the  price  which  had  been  paid. 

This  case  is  entirely  different  from  that  of  Jencks  vs.  Home  Sewing 
Machine  Company,  recently  decided,  where  we  rejected  the  claim  of 
plaintiff,  because,  having  consented  to  the  retaking  by  plaintiff,  she 
vas  present  when  he  exercised  the  right  and  made  no  opposition. 

We  are  not  disposed  to  interfere  with  the  allowance  by  the  jury  of 
(7«50  as  damages.  The  discretion  of  juiies  in  such  matters  is  not  to  be 
interfered  with,  unless  manifestly  abused. 

The  argument  that  the  slight  value  of  the  furniture  involved 
justifies  a  reduction  of  damages,  has  no  weight. 

The  unlawful  invasion  of  the  pauper's  hovel  and  abstraction  of  its 
scanty  possessions,  is  an  injury  identical  in  character  and  magnitude 
with  the  like  entry  of  a  palace  and  the  despoiling  it  of  its  gorgeous 
apparel. 

Judgment  affirmed. 

Rehearing  refused. 


No.  8685. 
John  H.  Smith  vs.  Oulea^ns  Railroad  Compakt  et  al. 

Where  an  appeal  le  diamieeed,  on  the  groand  of  material  deficiency  or  inoompletenew  of  the 
transcript,  the  Coart  on  an  application  for  a  rehearing  is  anthorixed  to  obaerve  that  the 
Judgment  appealed  from  not  having  been  signed,  the  application  for  an  appeal  was 
premature  and  can  maintain  its  previous  ruling,  for  that  additional  reason.  Rehearing 
refused. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J. 


Andrew  J,  Murphy ,  and  F,  W»  Baker,  for  Plaintiff  and  Appellee. 
Chaa,  Lauqne,  for  Defendant  and  Api>ellaut. 


On  Motion  to  Dismiss, 

The  opinion  of  the  Court  was  delivered  by 

ToDi>,  J.  Among  the  other  grounds  set  forth  in  the  motion  for  the 
dismissal  of  the  appeal,  we  find  the  following : 

That  the  transcript  does  not  contain  the  motion  and  order  of  appeal 
of  May  23d;  1882,  and  the  original  answer  of  defendants. 
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It  appears  that  on  the  13th  of  April,  the  defendant  applied  in  the 
coart  below  for  an  appeal  from  the  judgment  therein  rendered,  which 
application  was  refused. 

Thereupon,  a  mandamus  was  applied  for  to  this  Court,  to  compel  the 
•aid  Judge  to  grant  the  appeal.  The  mandamus  issued,  and  in  due 
course  was  made  peremptory.  We  must  presume  that  the  District 
Judge  complied  with  this  order,  and  granted  the  appeal,  in  the  absence 
of  any  suggestion  to  the  contrary. 

But  neither  the  order  of  appeal  nor  the  original  answer  of  the  defend- 
ants is  in  the  record.  And  although  there  was  sufficient  time,  after 
the  filing  of  the  motion  to  dismiss  the  appeal,  for  the  appellant  to  have 
corrected  the  record  and  supplied  the  omissions,  yet  no  such  applica- 
tion has  been  made,  and  no  answer  ever  has  been  made  on  the  brief 
of  the  appellee's  counsel  on  the  motion  to  dismiss. 

In  the  absence  of  these  important  documents,  we  cannot  entertain 
the  appeal,  and  that  they  are  not  in  the  record,  must  under  the 
circumstances  stated,  be  attributed  to  the  fault  of  the  appellant. 

Appeal  dismissed. 


On  Application  for  Rehearing. 

Bermudez,  C.  J.  The  defendant  has  failed  to  convince  us  that  we 
have  erred  in  dismissing  the  appeal  in  this  case. 

The  transcript  is  deficient  by  the  fault  of  the -appellant,  in  not  con- 
taining the  answer  to  the  petition  and  the  motion  and  order  of 
appeal. 

No  doubt  the  appellant,  in  the  face  of  the  clerk's  certificate,  had  a 
right  to  suppose  that  the  transcript  was  complete ;  but,  after  the  warn- 
ing given  in  the  motion  to  dismiss,  the  appellant  was  bound  to  know 
of  the  omissions  complained  of,  and  should  have  had  them  accounted 
for,  or  supplied. 

Whether  the  appellant  knew  or  not  that  the  motion  to  dismiss  had 
been  made,  is  immaterial.  The  motion  was  filed  and  posted,  in  the 
manner  and  during  the  time  prescribed  by  the  Rules  of  Court.  No 
service  or  other  notice  was  necessary.    Knowledge  was  thus  conveyed. 

We  cannot  consider  the  certificate  and  affidavit  annexed  to  the  appli- 
cation for  a  rehearing.  In  such  cases,  the  only  question  presented  is : 
Has  the  Court  erred  in  its  ruling  T  The  error,  if  any,  cannot  be 
established  by  documents  not  previously  submitted  and  considered. 

We  deem  ourselves  authorized,  under  the  exceptional  features  of 
this  case,  to  say,  that  had  we  not  dismissed  the  appeal,  for  the  reasons 
stated  in  our  opinion,  we  would  have  done  so  propria  motu^  had  we 
noticed  the  irregularity,  on  the  ground  that  the  judgment  appealed 
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from  is  inchoate,  never  having  been  signed  by  the  District  Judge,  and, 
consequently,  that  the  appeal  was  prematurely  asked.    L.  D.  16.  (2.) 

The  judgment  was  rendered  on  the  verdict  of  the  jury,  for  the  amount 
found  by  them. 

A  motion  for  a  new  trial  was  next  made.  On  the  trial  of  that  motion, 
the  Court  intimated  that,  unless  the  claim,  verdictand  judgment  were 
reduced  from  two  to  one  thousand  dollars,  it  would  grant  a  new  trial. 

The  plaintiff  tiiereupon  moved  to  be  permitted,  and  was  allowed  to 
enter  the  remittitur. 

It  does  not  appear  that  be  ever  made  tho  remttitur,  in  furtherance  of 
the  permission  granted. 

If  his  motion  to  be  permitted  to  do  so,  be  considered  as  a  remittitHr, 
it  does  not  appear  that  the  Court  acted  upon  it,  or  by  doing  so,  that  it 
reduced  the  judgment  previously  rendered,  from  two  to  one  thousand 
dollars. 

The  original  judgment  for  two  thousand  dollars  is  unsigned.  It  is 
followed,  in  the  transcript,  after  three  intersecting  lines,  by  the  motion 
to  be  permitted  to  enter  the  remittitur,  which  is  headed  by  the  word 
remittitur. 

That  motion,  found  in  another  part  of  the  record,  is  also  followed  by 
the  words :  ''  Judgment  signed  April  10th,  1882.'^  Next  comes  the 
signature  of  the  Judge. 

The  plaintiff,  upon  obtaining  the  authority  to  remit,  should  have  for- 
mally entered  the  remittitur.  Upon  his  doing  so,  the  Judge  should  have 
amended  his  previous  judgment  by  decreeing  a  recovery  of  oim,  instead 
of  tico  thousand  dollars.  This  was  not  done.  The  only  judgment 
rendered  has  never  been  modified  and  remains  unsigned. 

The  signature  of  the  motion  for  permission  to  enter  the  remittitur, 
even  in  the  form  and  manner  in  which  it  was  made,  is  not  the  signature 
of  the  judgment  contemplated  by  law.    30  An.  63 ;  24  An.  259. 

It  is  not  until  after  the  Judgment,  modified  or  not,  shall  have  been 
signed,  that  an  appeul  can  be  taken  from  it. 

It  is,  therefore,  manifest  that  the  judgment,  being  unsigned,  cannot 
be  executed  or  appealed  from,  and  that  everything  that  was  done 
subsequent  to  its  rendition,  was  premature  and  nonavenu. 

When  this  Court  granted  the  7nandamu9  mentioned  in  the  original 
opinion,  it  did  so  on  the  theory  that  the  judgment  had  been  signed. 
The  transcript  now  before  us  was  not  then  submitted.  That  the 
judgment  was  signed,  was,  therefore,  an  assumption  in  error. 

Rehearing  refused. 
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No.  8(390. 

Wm.  G.  Kibbe  vs.  Kesiah  Campbell. 

A  po8e6.*0or  of  the  lands  of  another,  who  erects  baildinKs  or  other  works  on  snch  lands, 
Is  entitled  to  recover  from  ihe  owner  of  the  soil  the  valne  of  his  materials  and  the  price 
of  workmanship,  if  th j  owner  of  the  soil  elects  to  keep  the  works.  Until  sack  election 
is  made  by  the  owner  of  the  soil,  the  possessor  remains  the  owner  of  the  works,  and  owes 
no  rent. 

This  rule  applies  to  lands  which  are  the  separate  property  of  a  married  wonum.  Judgment 
affirmed. 

APPEAL  from  the  Sixteenth  Distiict  Court,  Parish  of  Vennillion. 
Cleggj  J. 


51  ITOTl 


34  1163 
121    8 


84  lies 

128   24 


U* Bryan  c&  White^  for  Plaintiff  and  Appellee : 

Whe^e  the  wife,  by  selling  the  sam**,  conrerts  to  her  own  use  improvements  placed  on  her 

plantation  by  a  third  person,  who  had  occupied  the  place  by  permission  of  her  husband, 

she  becomes  indebted  to  such  third  person  for  the  cost  of  the  improvements.    C.  C.  508 ;  5 

An.  135;  8  An.  513. 
The  measure  of  her  liability  is  the  valne  of  the  materials  famished,  and  price  of  workman' 

ship  paid  by  snch  third  person :    *'  without  any  regard  to  the  greater  or  less  valne,  which 

the  soil  may  have  acquired  thereby."    C.  C.  508 ;  Ifl  An.  567-588. 
Improvements  so  placed  on  the  wife's  separate  property,  belong  to  her  as  to  any  other  owner 

of  the  soil,  when  she  elects  to  assume  ownership  of  the  same.    And  the  debt  therefor  is 

due  by  her,  and  not  by  the  community.    89  An.  761 ;  5  An.  135 ;  6  An.  513;  14  An.  194  ; 

8  An.  844. 
The  prescription  of  ten  years  onXy  applies  to  actions  founded  on  a  qwui  contract.    C.  C .  3544 

10  An.  395 ;  15  An.  143. 
Claims  for  rent  are  sul|]ect  to  the  prescription  of  three  years.    C.  C.  3538 ;  84  An.  73. 
Aetions  for  trespass  are  preecribed  by  one  year.    C.  C.  3536;  80  An.  333;  81  An.  493;  96 

An.  511. 

Boht  8.  Perry,  for  Defendant  and  Appellant : 

The  husband's  gratuitous  disposition  of  a  wife's  property  Is  null.  H  880,  No.  7 ;  31  An.  816; 
4  L.  484.  One  who  administers  merely  cannot  give.  If  the  use  or  usufruct  be  community, 
the  husband  cannot  dispose  of  it  gratuitously.  C.  C.  8204;  C.  N.  1433;  Marcade, 
Vol.  5,  p.  514 ;  Rogron  Ex.  Code  Civile,  p.  1036.  If  it  be  not  community,  he  is  only 
administrator.    C.  C.  3385,  3386 ;  C.  N.  1438  )  Marcade,  Tol,  5.  p.  584,  U.    Also  p.  533, 1. 

If  husband  grants  gratuitous  use,  and  the  former  proposition  is  inoorreot,  tiie  right  granted 
is  to  be  assimilated  to  tui^ruot^  and  no  compensation  ean  be  claimed  for  improvements. 
C.  C.  569,  594 ;  18  An.  969 ;  81  An.  316 ;  C.  N.  599.    And  there  is  no  cause  of  action. 

A  debt  created  by  the  husband  administering,  for  improvements  on  the  wife's  land,  the 
community  existing,  is  a  community  debt — ^tbe  wife  is,  in  no  sense,  bound  towards  the 
community  until  she  resumes  the  administration  and  retains  the  improvements  as  she 
may.  Then  she  becomes  debtor  to  the  community  for  one>half  the  increased  value-  The 
commnnity  alone  is  the  debtor  to  the  third  person  for  the  cost  of  improvements.  8  K.  189, 
7 ;  13  R.  385,  9 ;  6  An.  635  :  C  C  3408,  3377 ;  16  An.  145;  13  An.  546 ;  18  An.  105,  588 ;  30 
An  306,  9 ;  C.  C.  3403;  39  An.  751 ;  31  An.  794. 

The  case  is  different  when,  under  C.  C  508,  a  person  goes  on  land  of  another  bona  Jlde  and 
with  his  own  materials  improve,  from  that  whore  the  materials  used  are  taken  from  the 
land. 

An  action  to  recover  for  use  of  property  on  a  quantum  meruUy  or  guoH  contract,  is  prescribed 
by  ten  not  three  years-    C.  C.  3538,  does  not  apply,  because  this  is  not  "  for  arrearages  of 
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rent  charKea,  etc..  or  for  the  hire  of  movables  or  immoyables.**  Bent  charge  haa  a  qwdfle 
meaning.  C.  C.  9779.  9780,  9787,  9788.  9799 ;  6  N.  8.  493  ;  t  An.  909.  The  differeoee 
between  rent  of  land  and  lease  is  that  one  is  a  perpetoity,  the  other  Is  not.  C  C  97B0. 
The  contract  of  lease  or  of  hire  is  defined  by  G.  G.  9660.  as  a  "  Synallagmatio  Contrsct, 
etc."  See  G.  C.  9670,  9745,  9746,  et  »«qi  as  to  contract  of  hire.  See  alao  C.  C.  8893,  994, 
3544  ;  5  An.  295 ;  10  An.  305 ;  32  An.  1091.    The  24  An.  73  in  olritmr. 


The  opinion  of  the  Court  was  delivered  by 
PoGH^,  J.    This  litigation  grows  out  of  the  following  facts : 
In  the  year  1871,  plaintiff  entered  on  and  took  possession  of  a  plan- 
tation, the  separate  property  of  the  defendant,  then  a  married  woman, 
and  cultivated  the  same  until  August,  1877. 

He  went  on  the  place  with  the  permission  of  defendant's  husband, 
who  was  her  agent,  and  as  such  administered  her  separate  property  i 
and  who  made  an  agreement  under  which  plaintiff  was  to  purchase  the 
place  at  some  future  time,  at  a  stipulated  price.  When  plaintiff's  pos- 
session began,  tiie  property  was  not  improved,  and  was  not  rentable; 
and  during  his  occupancy  of  the  same,  he  built  on  it  a  small  sugar 
house,  other  buildings,  and  made  other  useful  improvements  which  he 
alleges  to  have  cost  him  $2296.  The  object  of  this  suit  is  to  recover 
that  amount  from  the  defendant,  who  sold  the  property  on  the  24th  of 
August,  1877,  to  other  parties  for  the  sum  of  $6500,  out  of  which  sum 
$1000  were  paid  over,  with  her  consent,  to  plaintiff,  as  the  estimated 
value  of  his  then  growing  crop  of  sugar  cane. 

Defendant  first  excepted,  that  plaintiff's  petition  disclosed  no  cause 
of  action,  and  her  exception  being  overruled,  she  pleaded  in  reconven- 
tion the  rent  of  the  place,  for  over  five  years,  at  the  rat«  of  $500  per 
annum,  praying  in  the  alternative  to  offset  the  value  of  the  improve- 
ments by  the  rent,  and  she  further  reconvened  for  the  sum  of  $1644.50, 
as  the  alleged  value  of  timber  and  other  materials  taken  from  the  place, 
and  appropiiated  by  plaintiff.  The  District  Court  allowed  to  plaintiff, 
aA  the  cost  of  his  improvemeut'S,  the  sum  of  $1935,  and  allowed  to 
defendant,  on  her  reconventional  demand  for  rent,  the  sum  of  $]295' 
Defendant  appeals,  and  plaintiff  moves  for  an  amendment,  so  a»  to 
recover  the  full  amount  of  liis  claim  and  to  defeat  defendant's  claim 
in  reconvention.  Between  tiie  date  of  filing  defendant's  exception  and 
the  trial  thereof,  plaintiff  filed  an  amended  petition,  alleging  more 
specifically  than  was  done  in  his  original  petition,  that  the  plantation 
was  defendant's  separate  property.  The  Judge  did  not  err  in  con- 
sidering, and  giving  effect  to  the  amended  petition,  which  appears  to 
have  been  duly  sensed  on  the  defendant. 

Plaintiff's  right  pf  action  arises  from  the  following  provisions  of  Ai-t. 
508  of  our  Civil  Code  : 
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^^When  plantnttons,  con&tructiong  aud  works  have  beeo  made  by 
ft  third  i>eTBon,  and  with  such  persoo^s  own  materials,  the  owner  of  the 
Aoil  has  a  right  to  keep  them,  or  to  compel  this  person  to  take  away  or 
demolish  the  same.''-  •    • 

*'  If  the  owner  keeps  the  works,  he  owes  to  the  owner  of  the 
materials  nothiuj;  bnt  the  reimbursement  of  their  value  and  of  the  price 
of  workmanship,  without  any  regard  to  the  greater  or  less  value  which 
the  soil  may  have  acquired  thereby."    •    •  • 

The  text  of  this  Article,  has  received  frequent  judicial  interpretation, 
and  is  now  well  understood  to  mean  that  the  possessor  of  the  lands  of 
another  is  entitled  to  be  reimbursed  the  actual  cost  of  such  construc- 
tions, or  to  remove  the  same,  subject  to  the  option  of  the  owner  of  the 
soil. 

In  this  case,  it  appears^from  pleadings  that  plaintiff  was  a  possessor 
in  good  faith,  and  it  follows  that  in  selling  the  land  with  all  the 
buildings,  fences  and  other  improvements  thereunto  situated,  without 
excepting  the  constructions  made  thereon  by  the  plaintiff,  the  defendant 
must  be  held  to  have  elected  the  exercise  of  her  legal  right  to  keep  the 
works,  and  hence  her  obligation  to  i^im burse  the  owner  for  the  cost  of 
the  same.  2  An.  S76,  Btanbrough  vs.  Barnes;  11  R.  225,  Miller  vs. 
Merchant;  2  An.  339,  Womack  vs.  Womack. 

We  tl^erefore  conclude,  that  plaintiff  *s  petition  does  disclose  a  cause 
or  right  of  action,  and  that  defendant's  exception  was  properly 
overruled. 

On  the  Merits. 

The  evidence  substantially  supports  the  statement  of  facts  contained 
in  the  beginning  of  this  opinion,  and  justifies  that  part  of  the  judgment 
which  was  rendered  in  favor  of  plaintiff. 

There  is  no  force  in  the  position  assumed  by  the  defendant  in  urging 
that  she  cannot  be  held  responsible  for  the  value  of  improvements  made 
to  her  separate  property  during  the  existence  of  the  community. 

Tlie  tost  of  her  responsibility  must  be  found  in  her  action  in  electing 
^i>  keep  the  works  made  on  her  separate  property,  by  a  third  person, 
during  the  latter's  possession. 

Her  husband's  authority  to  plaintiff  to  take  possession  of  the  land, 
is  invoked  for  the  sole  purpose  of  showing  possession  in  good  faith,  but 
not  under  a  contract  of  lease.  We  know  of  no  law  which  authorizes  a 
ninrried  woman  to  enrich  herself  at  the  expense  of  another.  29  An.  751), 
Jordan  &  Co.  vs.  Anderson. 

Nor  can  plaintiff  be  concluded  by  his  failure  to  claim  the  value  or 
reimbursement  of  his  works  at  the  time  of  the  sale  in  1877. 

He  was  then  reimbursed  for  the  value  of  his  growing  crop,  and  he 
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explains,  in  his  testiinoDy,  the  reasooB  of  bis  silence  on  the  sabject  of 
his  improvements. 

If  correct,  defendant's  argument  would  estop  her  from  claiming  her 
rent>  for  she  actually  paid  $1000  to  plaintiff,  without  even  mentioning 
the  subject  of  rent. 

And  in  that  connection,  we  think  that  the  District  Judge  erred  iu 
recognizing  defendant's  reconventional  demand  for  i*ent. 

The  record  shows  that  at  the  time  of  plaintiff's  occupation  of  the 
land,  the  property  could  not  be  rented,  and  was  occupied  by  a  party 
free  of  other  charge  than  the  care  and  custody  of  the  property. 

It  further  appears,  that  the  rental  value  of  the  plantation,  betiveen 
the  years  1873  and  1877,  was  due  and  attributable  exclusively  to  the 
sugar  house,  out  houses,  fences,  ditches,  seed  cane  and  other  improve- 
ments placed  on  the  property  by  plaintiff. 

Under  the  plain  terms  of  the  Article  of  the  Code,  these  workw 
lemained  his  property  until  the  ownership  of  the  same  was  changed 
by  the  act  of  the  defendant,  in  the  exercise  of  her  legal  option,  to  keep 
them  or  to  cause  their  renewal.  As  this  act  w^as  performed  by  the  de- 
fendant only  at  the  time  of  her  sale,  the  works  remained  the  undisputed 
property  of  the  plaintiff,  and  hence,  he  cannot  be  held  to  pay  rent  for 
a  tract  of  land  to  which  his  labor  and  disbursements  had  contributed 
its  only  rental  value.  In  the  case  of  Baldwin  vs.  Union  Insurance 
Company,  2  Robinson,  137,  we  find  the  following  language  predicated 
on  a  kindred  issue  : 

^'  Our  law  has  so  far  modified  the  effects  of  accession  in  such  cases,  as 
to  give  to  the  owner  of  the  soil  only  the  alternative  of  having  the 
buildings  removed  at  the  cost  of  the  person  who  erected  them,  or  of 
keeping  them  as  his  own,  on  paying  to  the  owner  of  the  materials  their 
value  and  the  price  of  workmanship. 

'^  Until  this  election  be  made,  the  works,  although  subject  to  this  right 
of  acquisition  given  to  the  owner  of  the  soil  continue  to  belong  tOy  and 
are  at  the  risk  of  the  person  who  made  them."  Fernandez  vs.  Soulie,  2H 
An.  31. 

We  have  given  due  consideration  to  defendant's  argument,  that  some 
of  the  materials  used  in  the  works  were  from  timber  taken  and  grow- 
ing on  the  place.  But  we  find,  on  the  other  hand,  that  in  his  statement 
of  expenses,  plaintiff  makes  due  allowance  for  the  timber  and  other 
materials  belonging  to  the  place  and  thus  used  by  him  ;  and  we  think 
that  these  matters  are  honestly  and  properly  adjusted  by  him. 

We  are  constrained  to  reject  defendant's  reconventional  demand  for 
rent.     16  La.  An.  243,  D'Armand  vs.  Pullin. 

The  evidence  does  not  support  her  demand  for  cord  wood  and  other 
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items  of  property  alleged  to  have  been  taken  from  the  place  and  sold 
by  plaintiff. 

The  judgment  of  the  lower  court  is  therefore  amended,  in  so  far  as 
it  allows  rent  to  the  defendant  in  the  sum  of  $1295,  which  claim  must 
be  denied,  lind  as  thus  amended,  said  judgment  is  affirmed,  at  defendant's 
costs  in  both  Courts. 

Rehearing  refnsed. 
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Mrs.  Lise  Boisblanc,  Widow,  etc.  vs.  The  Louisiana  Equitable 

Life  Insurance  Company. 

Where  optima  fads  caee  i»  made  out,  and  the  Insurance  CompaDy  has  aet  up  breach  of  war- 
ranty and  intemperance,  the  burden  rests  upon  it  to  make  out  the  defense.  Where  it  fails 
in  that  regard,  the  beneficiary  will  recover.    Judgment  affirmed. 

APPEAL  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
Bightor,  J. 

JIm.  Legendre,  for  Plaintiff  and  Appellee : 

1.  In  a  suit  to  recover  on  a  policy  of  insurance,  the  burden  of  proof  in  avoidance  of  the 
policy  is  on  defendant.  If  defendant  faild  to  prove  the  matters  set  up  in  defense,  plaintiff 
will  recover.  Campbell  vs.  N.  Eog.  Mut  Life  Jus.  Co.,  98  Mam.  381;  Miller  vs.  Mut. 
Benefit  Life  Ins.  Co.,  Sist  Iowa,  810 ;  1  Dillon  Sep.  403 ;  3i  Mo.  785 ;  3  O.  Bep.  379. 

S.  An  affirmative  warranty,  if  true  when  made,  cannot  be  affi»cted  by  a  change  in  the  conduct 
of  the  insured,  subsequent  to  issuance  of  policy ;  when  the  warranty  or  representation 
was,  that  the  insured  was  sober,  subsequent  bad  habita  constitute  no  bar  to  the  recovery . 
Beichard  vs.  MunhatUn  Life  Ins.  Co.,  31  Mo.  518;  Blisa,  page  133-09;  59  N.  York,  570; 
4  Barlow  Bep.  463. 

3.  When  the  insured  is  alleged  to  have  died  fwia  the  use  of  intorlcating  drinks,  it  must  be 
proved  that  intemperance  was  the  sole  and  proximate  cause  of  his  death.  Bliss  od  Insui  • 
ance,  page  401 ;  May  on  Insurance,  page  330 ;  Miller  vs.  Mutual  Benefit  Life  Insurance 
Co.,  31  Iowa,  310. 

4.  Fraud  is  nevtsr  pn  snmed,  but  must  be  proved  with  legal  certainty.    18  An.  133 :  34  An.  399. 

5.  On  questions  of  facts,  the  deciiiiou  of  the  lower  court  is  entitled  to  great  weight. 

Breaux  dc  Hall,  for  Defendant  and  Appellant: 

Facts  stated  in  application  for  a  policy  of  life  insurance,  forming  part  of  the  contract,  war- 
ranted to  be  true,  must  be  stiictly  true;  and  concealments,  as  regards  health  or  habits, 
annul  the  policy,  whttber  the  error  of  statement,  or  concealment,  be  intentional  or  not. 
May  on  Insurance,  p.  161,  §  156. 


The  Opinion  of  the  Court-  was  delivered  by 
,   Bebmudez,  C.  J.    The  plaintiff  sues  as  beneficiary  of  the  insurance 
effected  by  the  defendant  Company  on  the  life  of  her  husband,  who 
died  while  it  was  in  force.    The  defense  is  simply  breach  of  warranty, 
implying  intemperance. 

From  a  judgment  in  favor  of  plaintiff  this  appeal  is  taken. 
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A  prima  facie  case  having  been  miule  out,  the  burden  of  establishiDg 
the  special  defense,  rested  upon  the  defendant. 

We  have  attentively  read  the  evidence  in  the  case.  Admitting  that 
it  establishes  that  the  insared  indulged  in  excessive  drinking,  it  by  no 
means  proves  that  he  did  so  to  excess.  It  surely  does  not  show  that 
the  insured,  prior  to  and  at  the  time  of  his  application,  and  of  his 
answers  to  interrogatories  propounded,  was  addicted  to  the  use  of 
intoxicating  liquors  to  a  greater  extent  than  he  had  stated,  and  so  as 
to  impair  his  health  materially,  and  to  cause  his  death. 

The  District  Judge,  who  heard  and  saw  the  witnesses,  came  to  the 
same  conclusion.    We  cannot  overturn  his  appreciations. 

The  judgment  appealed  from  is  affirmed,  with  costs. 

Mr.  Justice  Fenner  recuses  himself,  having  been  of  counsel. 


No.  8348. 

84  1168  ^ 

5}  }^  Succession  op  J.  L.  Sarrazix. 

Where  the  heirs  of  an  intestate  have  tahen  possession  of  his  estate,  the  major  heirs  aocepting 
purely  and  simply,  and  the  minor  heirs  represented  by  their  tutrix,  an  administratioo  of 
the  SQOcession  will  not  be  ordered  at  the  instance  of  a  party  who  alleges  that  hi«  wife  is  a 
creditor  of  the  succession,  where  it  is  shown  that' the  debt  claimed,  if  evordae,  was 
demandable  for  over  twenty  years.    Judgment  reversed. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
Houston,  J. 


F,   D,   C%r^thn  and    Chas,  F,   Claiborne,  for   the  Opponents    and 
Appellants. 

H,  H.  WaUh,  for  the  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  case  presents  a  contest  over  an  application  for  the 
appointment  of  an  administrator  to  the  succession  of  J.  L.  Sf^rrazin, 
under  the  following  state  of  facts : 

J.  L.  Sarrazin  died  ou  the  11th  of  January,  1879,  intestate,  leaving  a 
widow  and  eleven  children,  four  of  whom  are  minors. 

An  inventory  was  taken  in  June,  1880,  and  the  widow  qualified  as 
tutrix  of  the  minor  heirs. 

On  the  31st  of  July  following,  suit  was  instituted  by  the  mqjor  heirs 
against  the  tutrix  for  a  partition  of  the  estate,  and  on  January  18th, 
1881,  a  judgment  ordering  the  partition  was  rendered. 

On  the22d  of  December,  previous  to  the  rendition  of  this  judgment^ 
Henry  de  Villeneuve  applied  to  be  appointed  administrator  of  tlie 
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succession,  basing  his  application  on  the  fact  alleged,  that  his  wife 
was  a  creditor  of  the  saccession,  charging  that  Sarrazin  was  indebted 
to  her,  on  account  of  his  administration  of  the  succession  of  her  mother, 
Marie  Finance,  the  first  wife  of  said  Sarrazin. 

To  this  application  the  heirs  of  Sarrazin  filed  an  opposition  on  the 
19th  Januaizy,  1 881,  on  the  following  grounds : 

1.  It  was  denied  that  the  wife  of  the  said  applicant  was  a  creditor 
of  the  succession,  or  that  there  were  any  debts  owing  by  it. 

2.  It  was  averred  that  there  was  no  necessity  for  an  administration. 

3.  That  the  heirs  of  Sarrazin  had  accepted  the  succession  and  were 
in  possession. 

4.  That  a  partition  suit  was  pending,  and  had  matured  to 
judgment. 

5.  That  de  Villeneuve  had  no  right  to  the  administration. 

6.  That  if  the  court  appointed  an  administrator,  one  of  the  miyor 
heirs  should  be  appointed,  and  Jules  Sarrazin,  one  of  these  heirs,  was 
designated  for  the  appointment. 

There  was  judgment  dismissing  the  application  of  de  Villeneuve,  and 
appointing  Jules  San*aziu  administrator,  upon  his  complying  with  the 
requisites  of  the  law. 

From  this  judgment,  so  far  as  it  decreed  an  administration  of  the 
estate,  the  heirs  and  opponents  appealed.  * 

I  St.  The  first  question  presented  is,  whether  the  wife  of  de  Ville- 
neuve, the  applicant  for  the  administration,  is  a  creditor  of  the 
saccession. 

The  record  shows : 

That  Marie  Madeleine  Finance,  the  first  wife  of  Sarrazin,  died  in 
1849.  Previous  to  her  marriage  with  Sarrazin,  she  was  the  wife  of 
Edmond  Krebbs,  of  which  first  marriage  was  born  Nathalie  Krebbs,  now 
the  wife  of  de  Villeneuve,  the  applicant  for  administration.  Sarrazin 
was  appointed  administrator  of  the  succession  of  his  deceased  wife, 
and  filed  his  account,  showing  that  there  was  due  to  each  of  her 
children,  $482.34. 

The  tutor  of  Nathalie  Krebbs,  who  was  then  a  minor,  gave  a  receipt 
for  the  sum  named  to  Sarrazin,  administrator,  stating,  in  the  body  of 
the  receipt,  that  this  amount  was  coming  to  her  from  the  succession  of 
her  mother,  Marie  Finance.  The  date  of  this  receipt  is  the  26th  of 
June,  1850.  Nathalie  Krebbs  was  born  on  the  6th  of  January,  1840, 
and  consequently,  attained  her  majority  on  the  6th  of  January,  186J. 

The  prescription  of  2,  3,  4,  5,  10,  20  and  30  yeiirs,  is  pleaded  by  the 
heirs  against  the  claim  now  preferred  against  the  succession. 

The  contention  is.  that  this  account  of  administration,  by  Sarrazin, 
was  incorrect.    That  the  entii-e  sum  accounted  for  was  received  by 
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Sarrazin  from  bid  wife,  and  was  her  separate  fund,  and  that  there  wu 
an  error  in  the  distribution  of  the  same.  That  tlie  whole  of  it  was 
owing  to  Mrs.  de  Villeneuve,  as  the  sole  legitimate  child  of  her  mother. 
That  the  other  children,  with  whom  the  money  was  shared,  were  the 
fruit  of  an  illicit  connection  between  the  said  Sarrazin  and  Marie 
Finance,  who  had  abandoned  her  husband,  Edniond  Rrebbs*  the  father 
of  Mrs.  de  Villeneuve. 

It  is  further  contended,  that  Mrs.  de  Villeneuve  did  not  become 
acquainted  with  her  rights  to  the  succession,  and  the  wrongful  distribu- 
tion of  her  mother^s  estate,  till  a  short  time  previous  to  the  institution 
of  the  proceedings  in  this  case }  and  it  is  argued,  from  this  fact,  that 
prescription  was  suspended  until  the  discovery  of  the  real  facts  was 
made. 

We  hold  that,  whilst  it  is  not  essential  that  a  party  claiming  an 
administration,  by  right  of  being  a  creditor,  should  make  full  proof  of 
his  claim,  that  is,  as  complete  proof  of  it  as  if  he  were  suing  the  succes- 
sion for  the  debt,  still,  a  court,  before  encumbering  a  succession  with 
an  administration,  with  its  attendant  costs  and  delays,  should,  at  least, 
require  a  prima  facie  case  of  indebtedness  to  be  made  out. 

In  the  instant  case,  if  this  debt  was  ever  owing  by  J.  L.  Sarrazin  to 
Mrs.  de  Villeneuve,  conceding  that  a  husband  is  entitled  to  be  appointed 
administrator  of  a  succesaioa  on  account  of  a  debt  due  by  such  succes- 
sion to  his  wife,  still  we  find  that  more  than  thirty  years  has  elapsed 
between  the  date  of  this  application  and  the  date  that  this  debt  became 
demandable.  And  we  find,  also,  a  receipt  in  the  record  from  the  tutor, 
and  at  the  time  legal  representative  of  Mrs.  de  Villeneuve,  acknowl- 
edging the  payment  by  Sarrazin  of  all  that  he  was  owing  her  on 
account  of  his  administration  of  the  estate  of  her  mother,  on  which 
account  the  present  claim  is  prefeiTed.  Against  this  claim  we  find, 
also,  that  prescription  has  been  pleaded,  as  stated. 

While  we  do  not  decide  that  the  succession  of  Sarrazin  is  not  indebted 
to  Mrs.  Villeneuve,  and  do  not  determine  whether  or  not  the  plea  of 
prescription  should  prevail  against  the  claim,  preferring  that  these 
issues  should  be  settled  in  another  form  of  controversy  and  un«ler 
different  pleadings,  yet  we  conclude,  under  all  the  circumstances  of  the 
case,  that  the  applicant  is  not  entitled  to  demand  an  administration 
of  this  succession. 

2d.  Among  the  circumstances  which  hav^e  induced  the  conclasiou 
stated,  besides  the  character  of  the  proof  administered  in  support  of 
the  claim,  is  the  fact  that  the  heirs  of  age  have  accepted  the  succession 
purely  and  simply,  have  sued  for  the  partition  of  it,  and  the  entire 
estate  is  in  possession  of  the  major  and  minor  heirs.  That  the  minor 
heirs  are  represented  by  their  tutrix,  and  no  obstacle  whatever  exists 
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to  the  recovery  of  this  claim  of  Mrs.  de  Vilieneuve  in  a  suit  against  the 
heirs  of  age  and  the  tutrix  of  the  minor  heirs.  They,  together,  repre- 
sent the  deceased,  and  can  stand  in  judgment,  as  has  been  frequently 
decided.  See  case  of  Soye  vs.  Price,  30  An.  93,  and  authorities  there 
cited. 

We  find  no  sufficient  reason  why  this  succession  should  be  placed 
under  administration. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  the  opposi- 
tion of  the  opponents  be  sustained,  and  the  demand  for  an  administra- 
tion of  the  succession  of  J.  L.  Sarrazin,  lie  rejected,  at  the  costs  of  the 
applicant,  Henry  de  Vilieneuve,  in  both  Courts. 


No.  7850.  47  1278 

_47  igys 

Mary  C.  Thornhill  vs.  The  State  National  Bank. 

1.  Where  a  Judgment  recites,  npon  ita  f^ce,  the  consent  of  the  defendant  **  j^ven  in  open 
court/'  citation  and  default  are  unnecessary  ;  the  consent  so  given  need  not  be  in  writing ; 
and  the  fact  and  sufficiency  of  the  consent  will  be  presnmed,  unless  the  contrary  be  made 
to  appear.    29  An.  557 ;  11  An.  280. 

2.  A  married  woman,  with  the  authority  of  her  husband,  has  power  to  make  a  compromise* 

38  An.  289. 

3.  A  married  woman,  authorized  by  her  husband,  may  mortgage  her  separate  property  for 
her  separate  debt,  without  prior  examiuation  by  a  Judge  and  compliance  with  other 
requisites  of  Rev.  Stats.,  Sees.  2432  st  »eq ;  15  An.  54. 

4.  Where  the  effect  of  a  compromise  and  of  Judicial  proceedings  in  execution  thereof,  con- 
sented by  a  married  woman,  authorised  by  her  husband,  is  merely  to  sul^ect  her 
separate  property  to  the  paj-ment  of  her  separate  debt,  she  will  be  held  bound  thereby. 

5.  Where  a  married  woman,  after  being  examined  by  the  Judge  apart  from  her  husband, 
admits  In  open  court  that  the  claitn  sued  on  enured  to  her  separate  benefit,  she  will  not 
be  permitted  thereafter  to  contradict  such  admission  as  a  ground  for  attacking  the 
Judgment. 

6.  Where  a  compromise  and  Judgment,  such  as  above  indicated,  have  been  voluntarily 
executed  by  the  woman,  after  her  widowhood,  they  will  be  thereby  conclusively  ratified. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


H,  B.  Magruder  and  F,  L,  Bichardson,  for  Plaintiff  and  Appellant : 

1.  A  Judgment  without  citation  is  an  absolute  nullity,  and  any  one  having  the  least  interest 
may  annul  a  Judgment  for  want  of  citation.    1  N.  S.  p.  9 ;  3  L.  169 ;  30  An.  147 ;  C.  P.  606. 

3.  Courts  will  presume  nothing  with  reference  to  a  party  being  cited.  Knowledge  of  the 
suit  on  the  part  of  the  defendant,  no  matter  how  clearly  brought  home,  will  not  suffice  if 
this  formnlity  has  not  been  complied  with.  Proof  of  citation  is  not  a  matter  en  pais. 
3  L.  169 ;  8.  N.  S.  145 ;  31  An.  27 ;  5  N.  S.  4J9. 

3.  Parol  testimony  cannot  be  admitted  to  supply  any  defect  or  omission  in  a  suit  after  final 
Judgment,  especially  can  it  not  be  admitted  to  show  that  essential  prerequisites  of  a  valid 
Judgment  were  complied  with,  but  not  made  matters  of  record.  Such  corrections  could 
not  be  made  even  on  a  new  trial. 
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4.  A  man-iecl  woman  is  not  eatopped  by  a  oonfeBaion  of  Jadgment  At>in  attacldnc  it.  wbeD  tbe 
debt  for  which  it  was  confeaaed  did  not  enure  to  her  separate  benefit  or  that  of  her 
separate  eaUte.    13  An.  693 ;  93  An.  3-»  ;  14  An.  169 ;  98  An.  640. 

5.  To  recover  against  a  man  ted  woman,  it  must  l»e  allegf-d  and  shown  affiiTOStirely  that  the 

debt  enured  to  her  separate  benefit.    SO  An.  999  ;  S4  An.  95;  9  An.  966. 

6.  A  mortgage  on  paraphernal  property,  for  the  benefit  of  the  husband  or  a  firm  of  which  he 
is  a  member,  whether  placed  there  by  the  wife  herst* If,  or  by  a  third  person  claiming  to 
be  the  owner  of  the  property,  rannot  be  ratified.  The  law  "nhich  foibids  such  eDcnm. 
brance  of  paraphernalia  is  prohibitory.  13  An.  309 ;  14  An.  169 ;  30  An.  613 ;  98  An.  13T ; 
6  B.  331. 

7.  The  intent  to  ratify  an  inralid  act  must  be  olear.  and  leave  no  doubt.  Eapedally  in  thit 
case  when  the  ratification  is  Ucit.    C.  C  9979 ;  93  An.  538 :  13  L.  176. 

6.  If  it  is  a  condition  of  an  act,  called  a  compromise,  that  one  party  shnll  purchase  ftt>m  the 
other  a  plantation,  the  purchase  is  not  a  ratification,  if  tbe  title  is  void,  unless  tbe 
purchaser  knew  it  at  the  time  of  signing  the  compromise. 

J.  McConnell,  for  Defendant  and  Appellee : 

1.    A  married  woman,  aided  and  aaaisted  by  her  husband,  can,  without  Judicial  anthoritation, 

make  a  valid  compromise  for  the  purpose  of  preventing  or  putting  an  end  to  a  law  salt. 

C.  G.  3071,  3072,  3101,  1786 ;  Marta  L.  Baron  vs  SolUbellos,  96  An.  989. 
9.    Where  such  transaction  or  compromtse  has  been  made  by  a  married  woman,  it  has  the 

force  of  the  thing  adjudged,  and  "she  cannot  then  be  liHtened  to  when  saying  that  the 

debt  compromised  was  tbe  debt  of  her  husband."    Hsria  L.  Baron  va.  SoliibeUoa,  96  An. 

9e9 ;  C.  0.  3078. 
3     XTnauthorized  oontracta  made  by  married  women,  m'vy  be  made  valid  after  tbe  marriage  it 

dissolved  by  express  or  implied  ratification.    C.  C  1786. 
The  voluntary  execution  of  tbe  obligation  is  sufficient,  if  made  aubsequently  to  the  period 

at  which  the  obligation  could  have  been  validly  confirmed  or  ratified.    C  C.  9^2  :  see 

also,  C.  P.  619. 
A  contract  made  by  a  femin€  eouoerte  is  ratified  by  a  partial  payment  after  she  becomes  a 

femme  tole.    Tucker  vs.  Lisle.  4  La.  3S8 :  see  sIfo,  7  La.  76.  and  9  Kob.  9. 
4.    A  promise  to  pay  a  debt  due  b3'  a  deceased  husband,  made  by  the  wife  subsequently  to 

his  death,  when  the  marital  authority  had  ceased,  is  binding  on  tbe  wife.    Succeei»ion  of 

Guidry,  4  An.  488. 
5^    A  consent  to  Judgment  being  rendered  need  not  be  in  wilting;  it  may  l>e  given  verbelly 

and  in  open  court.    "  And  where  a  decr<^e  of  court  is  rendered  '  b^'  leasou  of  the  fH>ns*^t 

of  parties  plaintitf  and  defendant,'  it  does  not  matter  whether  the  c^mseut  waaglvin  in 

writing  or  verbsUy,  it  will  be  presumed,  until  the  contrary  is  made  to  appear  to  have 

been  given  in  such  a  way  aa  to  Justify  tbe  deciee."    Woodward  vs.  Lurty,  U  Au  9K).  Sh3. 
6.    Keither  citation  nor  default  is  necessary  to  the  validity  of  a  Judgment  bused  on  the 

oonfesalon  of  defendant.    Alarbary  Sc  Croiuiley  vs.  Pace  99  An.  337;  see  olao,  5  Rob.  W, 

and  9  La.  411. 


The  opinion  of  the  Court  was  delivered  by 

Femneb,  J.  The  '^  Acqnasco  Plantation/*  sitnated  in  Tensas  Parish, 
from  the  year  1844  had  belonged  jointly  to  Mrs.  Q.  C.  Covington  and 
her  children,  the  latter,  as  heirs  of  their  father.  Levin  Covington,  who 
died  in  1844.  The  mother  had,  however,  always  administered  and 
cultivat4^d  it. 

In  1866,  Mrs.  Covington,  being  indebted  to  her  factors,  R.  W.  Estlin 
&  Co.,  executed  a  moi'tgage  on  the  plantation  in  favor  of  them,  or  any 
future  holders,  to  secure  tbe  payment  of  twenty  pit>mi8sory  notes, 
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drawn  by  ]i«rgelf,  to  her  own  order  and  by  her  endorsed,  aggregating 
the  earn  of  $23,299.38. 

Five  of  these  notes  were  paid,  and  the  defendant  Bank  became,  iw 
due  course  of  business,  holders  of  the  remaining  fifteen,  amounting  in 
principal  to  $18,299.!)5,  with  interest  at  six  per  cent,  from  January 
Ist,  1866. 

On  the  11th  November,  1869,  the  plaintiff  and  her  sister,  Mi*8.  Sue 
Covington  Buckner,  co-owners,  with  their  mother,  of  the  plantation, 
addressed  a  communication  to  the  Bank,  in  which  they  refen*ed  to  the 
above  mortgage  as  having  been  consented  by  their  mother  without 
consultation  with  them,  and  stat-ed  that  their  mother  was  only  owner 
of  part  of  the  plantation,  and  that  they  understood  that  a  large  portion 
of  the  debt,  for  which  the  mortgage  was  given,  had  not  enured  to  their 
benefit ;  and  they  then  proposed,  ^'  for  the  sake  of  a  compromise  and 
amicable  adjustment  of  the  debt,^'  to  recognize  the  validity  of  the  mort- 
gage on  one-half  of  the  plantation.  This  communication  led  to  negoti- 
ations between  the  parties  for  a  settlement,  which  resulted  finally  in  a 
notarial  act  of  compromise,  signed  by  the  Bank  and  other  parties 
interested  in  the  notes,  on  the  one  hand,  and  b^e  Mrs.  Covington,  by 
the  plaintiff,  and  by  Mrs.  Buckner,  and  by  the  husbands  of  the  two 
last  named  ladies,  to  authorize  them.  This  act  recites  the  execution  of 
the  mortgage  by  Mrs.  Covington  alone ;  states  tlie  ownership  of  the 
property  b}^  her  and  her  children  ;  admits  <'  that  the  consideration  of 
the  mortgage  enured  to  the  benefit  of  said  plantation,  *  •  *  and, 
therefore,  is  a  just  debt  upon  the  same,  and  due  by  the  owners,^  and 
culminates  in  an  agreement  to  tlie  effect  that  suit  should  be  brought 
and  judgment  rendered  in  favor  of  the  Bank,  for  its  full  claim,  and  with 
recognition  of  the  mortgage ;  that  execution  should  issue  inetanter, 
under  wliich  the  property  should  be  sold  for  cash,  and  bought  in  '^  by 
said  mortgagor  and  said  co-heirs,  or  any  one  tliey  may  designate;"  and 
the  mortgagees  agreed  to  reduce  their  claim  to  the  principal  alone, 
abandoning  the  accrued  interest,  and  further,  to  extend  the  time  of 
payment  t^  one,  two  and  three  years  from  the  date  of  the  act,  in  equal 
instalments  and  without  interest. 

In  execution  of  this  settlement,  suit  was  instituted  by  the  Bank 
against  Mrs.  Covington,  and  against  the  plaintiff  and  Mrs.  Buckner 
and  their  husbands  to  authorize  them.  In  the  petition,  it  was  alleged 
that  the  mortgage  was  executed  by  Mrs.  Covington  alone;  that  the 
other  defendants  were  co-owners  of  the  plantation,  but  that  the  debt 
enured  to  the  benefit  of  all  the  parties,  and  that  they  all  had  knowingly 
approved  and  ratified  the  mortgage. 

An  answer  was  filed,  signed  by  plaintiff  and  Mrs.  Buckner  and  their 
husbands^  accepting  service  of  petition^  waiving  citation,  admitting  the 
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trath  and  justice  of  tbe  claim,  and  consenting  to  the  judgment  and 
recognition  of  the  mortgage.  In  addition  thereto,  the  two  marrie<l 
women  were  examined  by  the  Judge,  apart  from  their  husbands,  and 
their  consent  was  given  in  open  court,  and  entered  in  the  note  of 
evidence  in  the  cause. 

All  the  parties  attended  in  open  court,  and  judgment  was  rendered 
as  follows : 

*^  Considering  the  law  and  the  evidence,  and  considering  the  consent 
of  the  several  defendants,  given  in  open  court,  that  judgment  should 
be  rendered  as  prayed  for }  and  the  court,  having  examined  in  chambers 
said  defendants,  Mrs.  M.  C.  Thornhill  and  Mrs.  Buckner,  separate  and 
apart  from  their  husbands,  toucliing  the  objects  for  which  the  mortgage 
was  contracted,  and  being  satisfied  that  same  was  not  for  said  husband^s 
debts,  etc.,  but  did  enure  to  the  benefit  of  the  separate  property  of  said 
defendants,  *  •  *  it  is  ordered,  adjudged,  etc.,'' proceeding  to  give 
personal  judgment  against  Mrs.  Covington,  and  to  recognize  the  mort- 
gage, and  order  the  sale  of  the  property  for  cash,  to  pay  the  debt. 

Under  writ  of  ,/i./a.,  the  property  was  sold  and  was  adjudicated 
to  the  Bank.  Shortly  thereafter,  the  Bank  conveyed  the  property  to 
the  plaintiff,  Mrs.  Thornhill,  who  had  then  become  a  femme  sole,  the 
act  itself  containing  clear,  internal  evidence  that  the  conveyance  was 
made  in  execution  of  the  compromise,  and  upon  the  terms  therein 
agreed  upon. 

Mrs.  Thornhill  entered  into  possession  under  this  title,  and  so 
remained  for  several  years,  without  disputing  the  rights  of  the  Bank, 
making  one  partial  payment  on  the  price,  and  excusing  her  defaults  in 
payment  on  grounds  of  poor  crops,  losses  by  overflow,  etc. 

Finally,  in  1875,  discovering  that  the  Bank  had  neglected  to  record 
its  deed  to  her  in  the  mortgage  office,  without  notice  to  the  Bank,  she 
sold  and  delivered  the  property  to  one  Moreland  for  $20,000,  taking 
his  notes  in  payment. 

On  learning  this  the  Bank  was  driven  to  a  suit  to  rescind  the  sale  for 
breach  of  the  resolutory  condition  of  non-payment  of  the  price. 

Thereafter,  plaintiff  instituted  the  present  suit,  the  object  of  which 
is  to  annul  the  judgment  which  was  rendered,  as  we  have  seen,  iu 
execution  of  the  compromise,  and  under  which  the  property  was  sold 
to  the  .Bank. 

The  gi'ounds  of  nullity  urged  are  : 

1.  That  the  judgment  was  rendered  against  Mrs.  G.  C.  Covington, 
without  citation. 

2.  That  the  mortgage  enforced  by  said  judgment  was  null,  because 
it  was  a  mortgage  on  the  property  of  others  than  the  mortgagor. 

3.  That,  being  absolutely  null,  the  mortgage  was  not  susceptible 
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of  implied  ratification,  and  that  such  ratification,  if  implied  from  the 
compromise  and  judicial  proceedings  herein,  \i-ould  have  tlie  effect  of 
encumbering  paraphernal  property,  without  previous  authority  of  the 
Judge  and  compliance  with  the  formalities  prescribed  by  law. 

4.  That  the  Bank,  having  derived  the  mortgage  notes  from  R.  W. 
Estlin  &  Co.,  of  which  firm  Henry  Thornhill,  the  husband  of  plaintiff, 
was  a  member,  said  firm  and  said  Thornhill,  in  solido,  were  liable  to 
the  Bank  on  said  notes,  aird  that  the  proceedings  had  the  effect  of 
mortgaging  the  paraphernal  property  for  a  debt  for  which  he  was 
liable,  which  could  not  be  legally  done. 

I. 

The  first  ground  has  no  foundation.  The  judgment  shows  upon  its 
face  the  consent  of  Mrs.  Covington,  ^^  given  in  open  court,  that  judg- 
ment should  be  rendered  as  prayed  for."  Such  volunUiry  appearance 
cures  the  want  of  citation  and  renders  default  unnecessary.  Marbury 
vs.  Crossley,  29  An.  557. 

The  consent,  being  given  in  open  court,  was  sufficient  to  sustain  the 
judgment,  whether  given  verbally  or  in  writing  ;  and  when  the  judg- 
ment recites  that  consent  was  so  given,  the  fact  of  the  consent  and  of 
its  sufiiciency  will  be  presumed,  unless  the  contrary  be  made  to 
appear.    Woodward  vs.  Lurty,  11  An.  280. 

In  absence  of  proof  to  contradict  the  recital  of  the  judgment,  it 
could  not  be  assailed  on  this  ground;  but  here  positive  proof  is 
administ'Cred  that  Mrs.  Covington  did  so  appear  and  so  consent, 
which  is  uncontradicted. 

II. 

The  other  grounds  may  be  considered  in  gJobo. 

They  are  all  concluded,  in  our  judgment,  by  the  comi)romise  and 
judicial  proceedings  in  execution  thereof^  and  by  the  acts  of  plaintiff 
herself,  after  the  death  of  her  husband,  when  her  capacity  was 
unlimited. 

At  the  time  when  the  compromise  was  entered  into,  the  Bank  and 
other  parties  thereto  were  holders  of  the  mortgage  notes,  transferred 
without  the  endorsement  of  R.  W.  Estlin  &  Co.,  and  on  which  said  firm 
is  not  shown  to  have  been,  in  any  manner,  liable  to  them.  This  obvi- 
ates all  objections  based  upon  the  charge  that  tlie  debt,  settled  and 
secured  by  the  compromise  and  judicial  proceedings,  was  a  debt  of 
plaintiff's  husband. 

If  the  debt  evidenced  by  said  notes  enured  to  the  benefit  of  plaintiff 
and  of  her  separate  property,  it  is  clear  that  she  and  her  separate 
property  were  liable  therefor.  Dickerman  vs.  Reagan,  2  An.  440;  5 
An.  126;  6  An.  121  ;  8  An.  512  ;  14  An.' 194. 


I 
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She  would  have  had  the  right,  at  that  time,  with  the  aathorization 
of  her  husband;  to  mortgage  her  separate  property  for  the  security  of 
such  a  debt.  The  pretension  that  prior  examination  by  the  Judge,  and 
compliance  with  other  formalities  prescribed  by  the  Act  of  1850,  now 
Rev.  Stat.  Sees.  2432,  et  seq.,  are  essential  to  the  validity  of  such  a 
mortgage,  is  groundless.  It  was  long  since  settled  that  this  legislation 
did  not  impair  the  previous  provisions  of  law  in  regard  to  the  contract* 
of  married  women,  but  only  furnished  a  mode  by  which  their  contracts 
might  be  Aiade  to  furnish  full  proof  against  them.  Rice  vs.  Alexander, 
15  An.  54. 

A  married  woman  may  sell  her  paraphernal  property,  with  the 
authorization  of  her  husband,  and  may  undoubtedly  mortgage  it  for 
her  separate  debt,  with  like  authority,  subject  only  to  the  condition 
that  the  party  taking  such  mortgage  incurs  the  responsibility  of  estab- 
lishing that  it  did  ennre  to  her  separate,  benefit. 

The  authority  of  a  married  woman  to  make  a  compromise,  with  the 
authority  of  her  husband,  has  been  judicially  determined.  Barron  vs. 
Sollibellos,  26  An.  289. 

The  effect  of  the  compromise,  and  of  the  judicial  proceedings  based 
thereon,  was  only  to  effect  that  which  the  plaintiff  would  have  had  the 
unquestioned  right  to  do,  assuming  that  the  debt  was  her  separate 
debt,  viz :  to  subject  her  separate  property  to  the  payment  thereof. 

Can  the  plaintiff  be  heard  to  deny  that  the  debt  did  enure  to  her 
separate  benefit  ?  We  think  not.  She  was  a  party  to  the  suit  in  which 
the  judgment  assailed  was  rendered,  and  she  judicially  confessed  this 
fact. 

The  cases  suggesting  that  a  married  woman  is  not  estopped  from 
attacking  her  own  judicial  confession  are  based  entirely  upon  the 
supposition  that  such  confession  may  have  been  induced  by  marital 
influence.  But,  in  the  present  case,  the  Judge,  before  acting  on  her 
confession,  examined  her,  separate  and  apart  from  her  husband,  about 
the  nature  of  the  debt,  and  satisfied  himself  touching  the  same  and 
touching  the  freedom  of  her  action,  and  her  admiss<ions  made  in  open 
court  form  part  of  the  evidence. 

Judicial  proceedings  against  married  women  would  be  a  farce  if, 
under  such  circumstances,  a  manied  woman  could  go  behind  her  own 
judicial  confessions  and  admissions.  Aubie  vs.  Gill,  2  An.  343 ;  Dick* 
emian  vs.  Reagan,  2  An.  440 ;  McComas  vs.  Green,  6  An.  121. 

But  the  voluntary  acts  of  plaintiff  after  the  death  of  her  husband,  in 
execution  of  the  compromise,  are  a  conclusive  ratification  thereof,  and 
make  it  absolutely  binding  upon  her. 

Nothing  could  be  clearer,  from  a  mere  inspection  of  the  compromise 
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and  the  aot  of  sale  to  plaintiff,  than  that  the  latter  was  made  in 
execution  of  the  former. 

By  accepting  title,  she  voluntarily  executed  the  compromise  and 
forever  estopped  herself  from  questioning  its  validity. 

The  evidence  satisfies  us  that  this  ratification  was  made  wit^  full 
knowledge  of  every  fact  essential  to  an  understanding  of  the  entire 
transaction ;  and  that  the  present  assault  was  prompted,  not  by  the 
discovery  of  any  new  fact  affecting  the  same,  but  simply  by  the 
discovery  that  the  Bank  had  neglected  to  record  its  deed  in  the  mort^ 
gage  office,  and  by  the  opportunity  thus  afforded,  to  sell  the  property, 
free  from  the  Bank^s  mortgage  and  lien. 

Judgment  affirmed,  at  appellant's  cost. 


A 


PPLICATION  for  a  Mandamus. 


Berault  &  Legendre,  for  the  Relators : 

JBeUton,  holders  of  the  two  promlasory  notes  made  by  Joseph  Deynoodt.  wheteby  the  latter 

promisefl  to  pay,  absolutely  and  nnoonditionally,  a  oertidn  sum  of  money  at  a  time 

specified  therein.    Story,  Promissory  Notes,  §  1 . 
Suit  No.  120  is  based  exolnsively  on  those  notes  and  on  unconditional  obligations  to  pay 

specific  sums  of  money,  and  "shaU  be  tried  without  a  Jury,"  G.  P.  494,  and  by  the  Judge 

alone. 
The  original  lud  supplemental  answers  in  No.  190  are  "  taiM  "  allegaUon ••"•an«"  aflldavit, 

to  entitle  the  maker  of  those  notes  and  obUgations  to  a  trial  by  Jury.    G.  P.  494. 
The  sworn  responses  to  the  Interrogatories  on  facts  and  articles  cannot  supply  the  fatal 

onlis^lon.    Besides,  th«>se  responses  speak  only  of  remittion  and  are  not  within  any  one  of 

the  exceptions  of  C.  P.  494. 
Suit  No.  ISO  is  similar  to  that  of  Lanata  va.  Bayhi,  31  An.  p.  939,  from  which  we  give  extracts 

at  pp.  10-11  of  onr  brief. 

Jas.  D,  Augustinj  for  the  Respondent : 

Mandamus  cannot  issue  when  there  is  adequate  remedy  by  appeal ;  nor  in  matters  of  discre* 
tlon  of  the  Judge  a  qtto,'  nor  to  force  him  to  decide  an  issue  in  a  particular  way,  the  remedy 
is  by  appeal.    9  An.,  779 ;  3  An.  716 ;  8  An.  93 ;  9  An.  350  {  10  An.  430 ;  15  L.  931 ;  13  An. 
481483  {  17  An.  388-396 ;  33  An.  766 ;  38  An.  680. 
148 
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Where  a  suit  is  on  unconditional  obligations  to  pay  specific  sums  of  money,  and  the  defendant 

does  not  bring  himself  within  either  of  the  exceptions  provided  by  C.  P.  494,  the  District 

Judge  has  no  rij^ht  to  order  a  trial  by  jury,  and  must  pass  upon  the  case  itself. 
A  mandamtti  lies  to  compel  the  trial  of  a  case,  where  the  Judge  has  illegally  refused  to  go 

into  the  merits  of  the  action  upon  an  erroneous  construction  of  some  question  of  practice 

preliminary  to  the  whole  ease.    Mandamus  peremptory. 
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The  opinion  of  the  Court  was  delivered  by 

Bermudkz,  C.  J.  This  is  an  application  for  a  mandamu9  to  compel 
a  District  Judge  to  determine  a  snit  brought  before  the  court  over 
which  he  presides,  and  referred  by  him,  for  trial,  to  ajury. 

The  suit  is  upon  promissory  notes,  secured  by  a  pledge  of  certain 
property. 

The  defense  was  a  general  denial.  The  defendant  further  alleged 
that  the  obligations  sued  on  are  not  unconditional,  that  if  an  indebt- 
edness ever  existed,  it  was  remitt-ed  and  extinguished  by  the  plaintiffs. 
^  On  an  ex  parte  representation  that  the  case  offers  a  great  many 
issues  of  fact  that  appropriately  pertain  to  the  province  of  a  jury,  the 
court  ordered  that  a  trial  by  jury  be  granted. 

The  present  proceeding  has  for  its  object  to  require  the  District 
Judge  to  try  the  case  himself,  the  suit  being  one  on  unconditional  obli- 
gations to  pay  specific  sums  of  money,  and  the  defendant  not  having 
brought  himself  within  any  of  the  exceptions  on  which  the  case  can  be 
removed  from  the  court's  docket  to  that  of  the  jury. 

Our  right  to  revise  the  action  of  the  District  Judge  in  the  present 
proceeding  cannot  be  questioned. 

A  mandamus  is  often  sought  and  obtained  to  set  in  motion  a  judicial 
officer  who  is  unwilling  to  proceed  with  the  decision  of  a  cause  insti- 
tuted before  his  court,  the  plaintiff  therein  having  an  absolute  right  to 
a  determination  of  his  action  in  the  form  and  manner  prescribed  by 
law.  32  An.  542, 597,  774 ;  313  An.  1070,  1096, 1351 ;  High  on  Ex.  Rem., 
J  250. 

*•  A  distinction  is  recognized  between  cases  where  it  is  sought  by 
mandamus  to  control  the  decision  of  the  inferior  court,  on  the  merits  of 
a  cause,  and  cases  where  it  has  refused  to  go  into  the  merits  of  the  action, 
upon  an  erroneous  construction  of  some  question  of  law  or  practice 
preliminary  to  the  whole  case."    High  on  Ex.  Rem.,  $  151. 

The  authorities,  to  which  the  defendant  has  called  our  attention,  are 
eases  in  which  the  rulings  were  made  at  times  when  the  jurisdiction 
of  this  Court  was  appellate  only.  In  the  exercise  of  the  powers  con- 
ferred upon  it  by  Article  90  of  the  present  Constitution,  this  Court 
feels  justified  in  interfering  in  the  present  case,  in  which,  otherwise, 
the  ruling  made  might  prove  a  denial  of  justice.  Its  apiiealable 
character  is  of  no  significance. 

We  think  that  the  District  Judge  has  erroneously  determined  a 
question  of  practice  preliminary  to  the  trial  of  the  whole  case. 

The  not«8  sued  upon  are  in  the  stereotyped  form  in  which  promissory 
notes  are  habitually  made.  They  are,  unquestionabl}',  on  their  face, 
unconditional  obligations  to  pay  specific  sums  of  money.  The  suit  is 
via  ordinaria.    The  act  of  pledge,  with  which  the  notes  are  identified 
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by  tlie  notary's  parapb,  was  Dot  intended  to  chanj^e  their  character, 
and  did  not  do  so.  The  question  of  the  quantum  of  liability  of  the 
defendant  is  purely  a  matter  of  evidence. 

The  defendant  does  not  pretend  that  his  signature  to  the  notes  is 
not  genuine,  or  that  he  expects  to  prove  that  the  same  had  been 
obtained  through  fraud  or  error,  or  want  of  consideration  ;  neither  does 
he  set  up  a  plea  of  compensation  or  reconvention.  His  defense^ 
whatever  it  be^  is  unsworn.  His  oath  to  answers  to  interrogatories 
does  not  form  part  of  the  pleadings  and  does  not  cure  the  omission. 

The  spirit  and  letter  of  the  law  on  this  subject  are  too  plain  to  be 
misunderstood  and  misapplied.  Under  the  formal  behest  of  the  law, 
cases  of  tliis  description  '*  shall  be  tritd  withaut  a  jury,'*'*  unless  the 
defendant  shall  make  one  of  the  averments  stated,  verified  by  his  oath. 
C.  P.  494. 

It  may  be  that,  on  the  trial  of  their  case,  the  jury  might  do  the 
plaintiffs  full  justice.  It  is  possible,  also,  that  the  verdict  may  go  . 
against  tliem  for  the  whole  or  for  part  of  their  demand.  It  is  not  im- 
probable that  the  jury  may  not  agree  and,  therefore,  that  such  mistrial 
may  postpone  injuriously  a  decision  of  his  ca$e.  But  those  hypotheses 
have  nothing  to  do  in  this  case. 

It  is  enough  that  the  law  provides  that  such  a  suit  on  unconditional 
obligations  to  pay  specific  sums  of  money  shall  be  tried  without  a  jury, 
and  that  the  defendant  has  not  brought  himself  within  any  of  the 
exceptions  in  which  he  might  have  had  it  been  removed  from  the 
Judge's  docket  to  that  of  the  jury. 

The  defendant  Judge  exercised  no  legal  discretion  in  ordering  the 
trial  of  the  case  in  a  manner  unauthorized  or  forbidden  by  law.  In  the 
absence  of  a  proper  technical  defense,  it  was  his  bounden  and  unavoid- 
able duty  to  try  the  case  himself. 

The  Relators  are  of  right  entitled  to  the  relief  sought. 

It  is,  therefore,  ordered  and  decreed,  that  the  alternative  mandamus 
herein  issued  be  made  peremptory,  as  prayed  for. 


No.  7839. 
Mrs.  Annie  Hlyghe  vs.  Henry  Brinkman. 

A  Judfpiirat  of  ejectment  of  a  party  as  tenant  by  a  Justice  Coort  will  not  sostain  the  exception 
of  re*  judicata  in  an  action  by  the  party  ejected,  for  poeeefsaion  a»  owner  of  the  same 
premises. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
Boyerft,  J. 
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Ha jghe  Tg.  BrlDlcman. 

J.  O.  Nixon,  Jr,j  for  PlaiDtiff  and  Appellant. 
Bayne  ct  Ben^gre,  for  Defcudtint  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  Plaintiff  appeals  from  a  jadgment  maintaining  an  ex- 
ception of  re9  judicata  to  her  possessory  action,  as  owner  of  an  immov- 
able property,  from  which  she  had  been  unlawfully  evicted.  Defend- 
ant's plea  is  predicated  on  a  judgment  by  a  justice  court,  in  his  suit 
for  the  expulsion  of  the  plaintiff  in  this  case  from  the  same  tract  of 
land,  under  the  allegation  that  she  was  his  tenant. 

It  is  elementary,  that  to  constitute  res  JudUKita,  the  thing  demanded 

must  be  the  same  and  the  demand  must  be  founded  on  the  same  bause 
of  action. 

The  thing  demanded  in  the  former  case  was  possession  as  lessor ;  the 
thing  demanded  in  the  present  case  is  possession  as  owner ;  the  cause 
of  the  action  in  the  case  invoked  was  the  i*efusal  of  possession  of  a 
tenant  to  his  landlord  ;  the  cause  of  action  in  the  suit  at  bar  is  disturb- 
ance of  possession  as  owner. 

From  the  very  composition  of  the  court  which  rendered  the  previous 
judgment,  it  is  apparent  that  the  question  of  possession  as  owner 
could  not  be  an  issue  in  the  cause;  and  hence  it  follows  that,  if  such 
an  issue  had  been  presented  and  a4.1udicated  upon,  the  judgment 
rendered  would  be  absolutely  null,  for  want  of  jurisdiction  ratione 
materke  in  the  court  which  had  rendered  it. 

The  argument  that  the  right  of  possession  as  owner  was  the  defense 
which  Mrs.  Huyghe  should  have  urged  in  the  ejectment  suit,  and  that 
such  a  point  properly  belonged  to  the  decision  of  the  cause,  falls  of  its 
own  weight,  when  met  by  the  fact  that  the  court  was  without  jurisdiction 
to  entertain  and  pass  upon  such  an  issue. 

As  the  issue  was  not  made,  it  was  not  decided  ;  if  it  had  been  made, 
it  could  not  have  been  entertained  or  decided.  Hence,  it  cannot  be 
considered  as  an  element  of  the  judgment  and,  therefore,  it  cannot  be 
invoked  as  an  estoppel  to  the  present  action.  Thompson  vs.  Nicholson, 
12  R.  327  )  Kling  vs.  S^jour,  4  An.  128. 

The  judgment  of  the  lower  court  is,  therefore,  annulled  and  reversed, 
the  exception  of  res  judicata  is  overruled,  and  the  cause  is  remanded 
to  the  Civil  District  Court,  Parish  of  Orleans,  to  be  proceeded  with 
according  to  law,  appellee  to  pay  costs  of  appeal. 

Reheai-ing  refused. 


J,  B.  Beckwithf  for  Plaintiffg  and  Appellants: 

F,  C.  Zacliarie  and  E.  H,  McCaleh,  for  Defendant  and  Appellee : 

1.    The  order  appealed  from  does  not  work  irreparable  injary.    C.  P.  307 ;  8  An.  381 ;  4  An* 

147 ;  13  B.  489 ;  11  An.  40 ;  14  An.  847: 
8.    ThU  Court  baa  no  Jorlndiotion  in  the  cane  wbere  the  appeal  la  taken  tnm  an  ioterloontory 

order  diaaolving  an  inj auction  on  bond,  unleM  tbe  damage  complained  of  worka  an  irrepar> 

able  ii\)ary.    (Same  aathoritiea  aa  above.)    14  An.  57 ;  33  An.  198 ;  89  An.  360 ;  38  An. 

1198;  33  An.  133;  33  An.  943 ;  33  An.  760;  33  An. 930. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Coui't  was  delivered  by 

Poch£,  J.  PlaintiffA,  composing  '^  the  Branch  Pilots'  Association  of 
the  Port  of  New  Orleans/'  obtained  an  injunction  on  a  bond  of  five 
hundred  dollars,  restraining  the  defendant,  one  of  their  associates, 
from  pursuing  the  business  of  piloting  vessels  in  and  out  of  the  port 
of  New  Orleans,  independently  of  said  association  of  pilots,  and  from 
violating  any  of  his  obligations  as  a  member  of  said  Association 
pending  the  suit  filed  against  him,  for  the  purpose  of  enforcing  specific 
performance  of  his  obligations  as  a  member  of  the  same. 

On  defendant's  motion,  the  court  issued  an  order  dissolving  the  in* 
juuction,  under  a  bond  of  five  linndred  dollars,  in  accordance  with  the 
provisions  of  Art.  307  of  the  Code  of  Pra(*tice. 

Whereupon  plaintiffs  obtained  a  suspensive  appeal  from  the  decree 
dissolving  the  injunction  on  bond,  by  a  petition  in  which  they  allege 
the  irreparable  character  of -the  damages  complained  of  in  their  injunc- 
tion proceedings.  Defendant's  motion  to  dismiss  the  appeal  is  pre- 
dicated substantially  on  the  ground  that  the  interlocutory  decree 
appealed  from  does  not  work  irreparable  injury  and  that  the  matter  is 
not  appealable. 

The  rule  is  now  well  established,  that  the  test  of  the  right  of  appeal 
must  be  found  in  the  consideration  of  the  character  of  the  damages 
complained  of,  and  that  for  the  purpose  of  such  examination  the  facts 
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No.  8679. 
Wm.  T.  Levins  et  al.  vs.  Bernard  Michbll.  34  ijfi 

51    144 
Tbe  rigbt  of  appeal  from  an  interlocutory  decree  disaolvinK  an  ii^anction  on  bond,  under  Art         -^  n^l 

307.  Code  of  Practice,  nmat  be  tested  by  tbe  uatnre  of  tbe  damages  oomplalned  of  in  the       I04_j[^ 

petition  for  injnnotion. 
If.  from  tbe  pleadinga  it  appears  that  such  damages  can  be  eompenaated  in  money,  or  otherwise 

repaired,  the  injury  caused  by  the  order  is  not  irreparable,  and  no  appeal  will  lie 

therefrom.    Previous  deoisi&ns  affirmed. 

APPEAL  from  the  Twenty-fourth  District  Court,  Parish  of  Plaque- 
mines.   Livavdais,  J. 
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alleged  in  the  petition   for  inj unction  must  be  taken  as  true,  and 
furnish  tlie  vital  point  of  the  investigation. 

Plaintiffs  charge,  in  substance,  that  in  vranton  violation  of  hi^ 
covenant  as  a  member  of  the  Pilots'  Association,  the  defendant  has 
wilfully  and  fraudulently  engaged  in  the  business  of  carrying  on 
pilotage  outside  of  the  Association }  appropriating  to  himself  all  fees 
and  emoluments  thus  earned  and  received,  instead  of  accounting 
therefor  to  the  Association  ;  by  which  course  of  conduct,  in  which  he 
will  persist  if  not  enjoined,  he  will  cause  said  Association  '*  irrepar- 
able injury  exceeding  the  sum  of  two  thousand  dollnrs^  It  strikes  us  that, 
tested  under  their  own  allegations,  the  damages  which  may  be  suffered 
by  plaintiffs  through  the  acts  of  defendant  can  be  measured  in  money, 
and  are  therefore  not  irreparable. 

.  By  the  very  means  of  observation  through  which  plaintiffs  have 
detected  and  are  able  to  enumerate  the  acts  of  defendant  in  boarding 
vessels  and  piloting  them,  they  are  afforded  an  efficient  method  of 
computing  the  damages  which  the  defendant  will  cause  to  the  Associa- 
tion, pending  the  litigation  which  will  finally  adjust  the  conflicting 
claims  of  all  parties  to  the  suit. 

Plaintiffs'  counsel  bitterly  denounces  the  jurisprudence  which  has 
BO  signally  misconstrued  a  provision  of  law;  and  thus  enables 
an  enjoined  defendant,  by  means  of  an  insignificant  bond  of  five 
hundred  dollars,  to  continue  in  the  performance  of  his  illegal  acts,  thus 
"  provisionally  chartering  crime  and  wrong." 

-  In  advancing  these  views,  and  in  advocating  a  construction  under 
which  a  defendant,  in  such  an  injunction,  would  be  deprived  of  the 
right  of  dissolving  the  same  on  bond,  counsel  loses  sight  of  the  fact 
that,  on  furnishing  an  insignificant  bond  of  five  hundred  dollars,  these 
plaintiffs  have  suddenly,  without  warning,  and  for  an  indefinite  time, 
paralyzed  and  checked  the  defendant  from  the  pursuit  of  a  calling 
useful  to  commerce  and  profitable  to  himself,  in  anticipation  of  a  judg- 
ment which  may  deny  him  that  right,  but  which  may  on  the  other 
hand  maintain  him  in  the  pursuit  of  that  identical  business. 

It  has  been  held,  that  "  the  power  given  by  Art.  307  is  one  highly 
conducive  to  the  administration  of  justice,"  and  we  see  no  circum- 
stances in  this  cause  which  would  justify  a  denial  of  its  conservative 
relief  to  the  defendant  in  this  case. 

The  rule  which  we  enforce  in  this  instance  is  well  recognized  in  our 
jurisprudeuce,  and  we  have  had  several  recent  occasions  to  consider 
and  to  re-affirm  it  as  legal  and  wise. 

Plaintiffs'  counsel  has  built  all  his  hopes  of  success  in  maintaining 
his  present  appeal  in  an  elaborate  effort  to  obtain  a  revolution  in  our 
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established  jurisprudence,  which  he  violeutly  assails  in  a  brief  which 
will  receive  proper  notice  in  another  proceeding. 

Further  consideration  of  the  subject  has  led  us  to  the  conclusion  that 
our  reasoning  in  this  opinion  is  staunchly  supported  by  a  formidable 
array  of  authorities,  among  which  we  quote  the  following  cases :  Jure 
vs.  City  of  New  Orleans,  2  An.  321  ;  Stetson  vs.  City  of  New  Orleans, 
12  Robinson,  489;  Cobb  vs.  Parham,  4  An.  147  ;  Delacroix  vs.  Viller^, 
11  An.  40;  Anderson  vs.  Smith,  28  An.  649;  State  ex  rel.  Cummings 
vs.  Judge,  29  An.  330;  Crescent  City  Live  Stock  Company  vs.  Police 
Jury,  32  An,  1192 ;  Stat«  ex  rel.  Sigur  vs.  Judge,  3i)  An.  133 ;  Osgood 
vs.  Black,  33  An.  493 ;  State  ex  rel.  Gravois  vs.  Judge,  33  An.  760 ;  C. 
C.  La.  Co.  vs.  Butcher^s  Union,  33  An.  930. 

Tins  appeal  is,  therefore,  dismissed,  at  appellants*  costs. 


By  Bermudez,  C.  J.: 

The  brief  filed  by  counsel,  in  opposition  to  the  motion  to  dismiss,  in 
the  case  of  Leviue  vs.  Michell,  just  decided,  is  in  tone  and  substance, 
highly  indecorous. 

It  is  an  unmitigated,  cont^'.mptuous  and  unfounded  attack  upon  the 
laws,  the  jurisprudence,  the  practice  and  the  judicial  system  of  the 
State. 

It  assails  and  denounces,  in  most  unacceptable  terms,  the  appli- 
cation which  the  highest  court  of  the  State  has  successively,  for  a  long 
series  of  years,  made  of  those  laws  under  the  jurisprudence  and  that 
practice,  notably  in  the  case  of  Osgood,  33  An.  498,  with  which  this 
attorney  was  connected. 

The  disrespectful  form  and  mode  in  which  the  attack  was  made,  and 
in  whldh  our  own  ruling,  in  two  cases,  was  criticised,  (33  An.  498  and 
Ic^))  are  clearly  and  justly  olfensive  to  the  Court. 

The  respect  which  we  owe  to  the  judicial  power  which  we  represent 
forbids  that  we  should  tolerate  such  conduct. 

We  might,  in  the  exercise  of  our  inherent  powers,  apply  the  law 
with  rigor,  but  we  will  not  do  so. 

Counsel  having  violated  the  known  rules  of  decorum  by  which,  every- 
where, the  intercourse  between  l>ench  and  bar  has  invariably  been 
guided,  his  brief  cannot  be  permitted  to  remain  of  record. 

It  is,  therefore,  ordered,  that  the  clerk  of  this  Court  do  expunge  from 
the  files  of  the  case  the  brief  in  question,  submitted  by  its  author,  J. 
R.  Beckwith,  Esq. 
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Ledoux  et  al.  vs.  West. 

No.  7600. 
Widow  Ledoux  et  al.  vs.  James  West. 

In  establtsfaing  a  Bervltade  upon  a  strip  of  groand  for  mi  alley  way,  the  ground  being  described 
not  only  by  boondariee  but  the  dimensions  in  feet  being  aluo  stated,  and  the  proof  being 
that  the  alley  had  never  extended  beyond  tlie  number  of  feet  stated,  and  was  only  of  that 
extent  and  dimensions  when  the  servitude  was  created,  hddt  — 'that  snch  sale  was  not 
per  avernonem^  and  the  ner\itade  existed  only  upon  the  ground  to  the  extent  enumerated 
in  the  Act  of  Mde,  since  it  conformed  to  the  quantity  actually  devoted  to  snch  use  at  the 
time  of  sale. 

Servitudes  not  t>eing  susceptible  of  actual  delivery,  the  use  which  the  owner  of  the  estate 
makes  of  them  deteimines  their  extent. 

APPEAL  from  the  Third  District  Court  for  the  Parish  of  Orleans. 
Monroey  J. 


Motfj  Kelly  dt  Saunders,  Bayne  &  Denkgre  and  H,  BenshaWf  Jr,,  for 
Plainti£fs  and  Appellees. 

Henry  P.  Dart,  for  Defendant  and  Appellant : 

I. 

1.    The  proprietor  of  a  private  way  who  sells  the  privilege  and  nse  thereof  to  another,  craatee 

thereby  a  conventional  servitude— no  matter  by  what  name  he  designates  the  thing  sold. 

C.  C.  754,  756. 
3.    Such  sale  does  not  divest  the  vendor  or  ownership  of  the  land ;  (C  C.  65^),  and  wwds 

indicative  of  the  sale  of  use  in  perpetuity  are  merely  to  prevent  dissolution  of  tight  on 

grantee's  death.    C.  C.  719,  758. 

3.  A  sale  of  this  natore  must  be  interpreted  by  the  laws  regulating  servitudes,  not  those 
concerning  sales  of  land,  and  in  case  of  doubt,  as  to  extent  of  grant,  the  interpretation  is 
always  in  fkvor  of  property  to  be  aflTected.  C.  C.  753.  And  his  heirs  and  assigns  are 
concluded  by  the  use  made  thereof  by  the  grantee.    C.  C.  743. 

4.  The  action  to  recover  the  servitude  thus  granted  is  petitory.  C.  P.  45;  Macheldey  Com. 
C.  L.,  Ti^.  Serv.,  p.  35S;  (Kaufman's  Ed.,  1845);  1  R.  S51 ;  10  Howard,  S57;  and  plaintUT 
must  make  out  his  titio,  otherwise  defendant  will  be  discharged.    C.  P.  44 ;  33  V»  350. 

n. 

1,    This  servitude  is  extinguished  by  non-user  during  ten  years.    C.  C.  789 ;  IS  M.  70 ;  IB. 
•  331.    And  if  use<l  in  less  extent  than  granted,  will  be  reduced  to  that  extent.    C.  C  794, 

796,  798 ;  the  extinguishment  being  based  on  the  presumed  abandonment  of  the  right    lb, 
3.    Once  prescribed  against,  the  servitude  in  question  can  only  be  replaced  by  a  title  or  Jndg* 

ment  condemning  the  owner  of  the  fee  to  permit  the  exercise.    No  other  evidence  can  be 

received  to  show  re-establishment  of  alloy— prescription  ouoe  aooompllshed.    C.  C.  765. 

767,  770  J  Burke  vs.  Wall  89  An.  43. 
3.    The  prescription  of  nou'use  opposed  to  this  action  threw  on  plaintiff  the  harden  of  proving 

such  acts  as  will  take  his  case  out  of  the  rule.    C.  C.  804 ;  13  M  70 ;  1  R.  331. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  plaintiffs  own  three  lots,  Nos.  110,  112,  and  114 
St.  Charles  street,  which  have  the  same  depth  so  that  their  rear  lines 
form  one  straight  line.  The  defendant  owns  a  lot  which  fronts  on 
North  street,  and  is  separated  on  the  side  from  the  rear  of  the  plain* 
tiffs'  lots  by  an  ^lley  four  feet  in  width.    The  length  of  this  alley  is 
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the  matter  in  controversy,  the  plaintiffs  asserting  that  it  extends  from 
North  street  the  entire  rear  line  of  their  lots,  and  the  entire  side  line 
of  defendant's  lot,  while  the  defendant  maintains  that  it  stops  short  of 
that  distance.  According  to  the  plaintiffs'  assertion  it  is  seventy -four 
feet  and  a  fraction  in  length.  The  defendant  maintains  it  is  fifty-six 
feet  only.  The  plaintiffs  claim  a  servitude  and  right  of  way  upon  and 
through  the  alley  the  full  distance  of  the  rear  line  of  their  lots,  and  the 
defendant  resists  it. 

L.  S.  Family  owned  the  defendant's  lot  and  others  adjoining  it  in 
1846,  and  built  upon  them  then,  and  opened  an  alley  way  along  his 
aide  line.     Ameron  Ledoux  owned  the  plaintiffs'  lots. 

In  April,  1847,  Family  sold  to  Ledoux  for  five  hundred  dollars  the 
privilege  and  use  of  an  alley  having  four  feet  in  width  fronting 
on  North  street,  and  running  back  along  the  property  of  Ledoux  to  the 
rear  line  of  said  property,  that  is  to  say  to  the  depth  of  about  fifty-nine 
feet,  which  alley  is  intended  shall  be  used  in  common  by  them,  their 
heirs  and  assigns  forever,  the  use  of  the  same  being  purchased  for  the 
benefit  of  the  property  of  Ledoux. 

The  words — that  is  to  say  to  the  deptli  of  about  fifty-nine  feet — are 
not  in  the  body  of  the  Act,  but  were  added  at  the  close,  and  before  it 
was  signed,  and  it  is  not  disputed,  with  the  knowledge  and  assent  of 
both  parties. 

At  the  time  of  this  purchase  the  alley  was  open  from  North  street  to 
the  depth  or  length  of  fifty-six  feet,  at  which  point  there  was  a  gat«. 
This  gate  was  put  there  by  Parmly  when  he  made  the  alley — was  there 
when  he  sold  the  right  of  way  to  Ledoux — and  has  been  there  ever 
since.  In  other  words  the  alley,  as  made  or  opened  by  Family,  did 
not  extend  beyond  this  gate,  and  has  not  been  extended  beyond  it  at 
any  time.  There  was  never  an  opened  alley  way  along  the  whole  renr 
line  of  the  plaintiffs'  lota,  bat  only  to  this  gate.  Ledoux  lived  twenty- 
three  years  after  his  purchaae  of  the  right  of  way  and  never  made 
daim  to  the  use  of  an  alley  beyond  the  gate,  this  suit  having  been 
instituted  by  his  widow  and  others  deriving  title  from  him  in  1878. 

The  plaintiffs  contend  that  the  description  in  the  Act  of  the  property 
upon  which  the  servitude  was  created  constitute  it  a  »sk\e per  fiverithtfem^ 
and  that  the  specification  of  the  boundaries  controls  the  enumeration 

« 

of  quantity,  and  if  there  was  error  in  the  latter  there  was  and  could  hvi 
none  iu  the  former,  and  hence  the  alley  must  run  back  along  the 
property  of  Letloux  to'  its  rear  line,  and  is  not  restricted  to  the  depth 
of  fifty-nine  feet  or  thereabout. 

There  cannot  be  any  doubt  as  to  what  a  sale  per  avenionefn  is,  as 
defined  by  writers,  and  explained  and  interi)reted  by  judicial  decisions. 
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The  only  controversy  here  is  whether  this  sale,  in  manner  and  form  as 
already  set  forth,  is  within  that  definition.    We  do  not  think  it  is. 

The  description  of  the  alley  by  boundaries  in  the  Act,  as  drafted  by 
the  notary,  extends  it  along  Ledoax'  property  to  the  rear  line  of  that 
property.  The  vendor  evidently  appreliended  that  snch  woald  or 
might  be  its  construction.  Both  parties  knew  that  in  fact  the  alley  did 
not  extend  that  distance — was  not  opened  along  the  whole  of  Ledoux^ 
property — but  that  it  was  terminated  by  a  gate  distant  from  North 
street  somewhat  more  than  fifty  feet.  The  precise  number  of  feet  was 
pot  known  or  recollected.  The  actual  distance  we  now  know  was 
fifty- six  feet.  The  notary  was  directed  to  state  at  the  end  of  the  Act 
it  was  about  fifty-nine  feet,  and  it  cannot  reasonably  be  doubted  that 
this  care  was  taken  to  alter  the  description  so  as  to  negative  the  con- 
struction that  the  language,  if  unaltered,  would  justify.  Ledoux  so 
understood  it,  and  acted  on  that  understanding  for  near  a  quarter  of  a 
century. 

Servitudes  are  not  susceptible  of  real  delivery,  and  hence  the  use, 
which  the  owner  of  the  estate  to  whom  the  servitude  is  granted  makes 
of  tliis  right,  supplies  the  plac^  of  delivery.  Rev,  Civ.  Code,  Art.  743. 
The  use  which  Ledoux  made  of  his  right  conforms  to  the  enumeration 
of  quantity  in  the  Act,  and  shews  that  such  enumeration  was  intended 
to  control  the  specification  of  boundaries. 

.  Ledoux'  object  in  the  purchase  of  the  servitude  was  the  benefit  of 
his  property,  and  the  manner  in  which  he  exercised  his  right  shews  its 
extent.  Lot  114  has  never  had  an  opening  into  the  alley.  The  other 
two  have,  and  the  obstructions  complained  of  are  in  the  rear  of  a 
portion  of  lot  110.  There  is  a  door .  or  gate  in  the  rear  wall  of  that  lot 
abutting  the  alley,  giving  ingress  and  egress  to  and  from  the  alley, 
which  is  neither  hindered  nor  obstructed  by  the  gate  across  the  alley. 
Construing  the  Act  of  pnrdiase  as  restricted  to  "about  fifty-nine  feet" 
of  alley  way  (fifty-six  in  fact)  the  purchaser  has  for  the  lot  most 
affected  the  benefit  of  a  way  which  is  shewn  by  his  own  acquiescence 
to  have  been  of  no  greater  extent  than  the  quantity  specifically  stated 
in  the  Act. 

It  is  argued  by  the  plaintiffs  that  the  defendant  is  estopped  from 
denying  that  the  alley  extends  the  entire  distance  from  North  street  to 
the  rear  line  of  their  property,  because  of  the  description  of  his  own 
property  in  his  Act  of  purchase. 

West  acquired  fix)m  Parmly  through  mesne  'conveyances,  and  tlie 
description,  after  giving  the  number  and  dimensions  of  the  lot,  fidda 
''  between  parallel  lines,  with  the  use  of  a  privy  in  the  rear,  and  the 
right  of  the  alley  leading  thereto  (which  said  privy  is  to  be  kept  in 
order  at  the  expense  of  the  owners  of  lots  one,  two,  and  three)  being  a 
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portion  of  the  property,^*  etc.  To  comprehend  this,  it  must  be  stated 
that  Parmly^s  property,  as  owned  by  him  when  he  made  the  alley  in 
1846,  was  afterwards  divided  into  three  lots,  and  acquired  by  different 
persons,  the  defendant's  lot  being  No.  3.  There  was  a  privy  built  on 
the  rear  part  of  No.  3  which  was  common  to  Nos.  1  and  2 — was  for  the 
use  of  the  three  lots.  In  selling  one  of  .these  lots,  it  was  a  necessary 
provision  to  give  access  to  the  privy,  and  therefore  a  right  of  way 
through  the  alley  leading  thereto  was  stipulated  for  lot  No.  3  as  against 
the  owners  of  the  two  other  lots. 

But  that  was  Parmly's  affair,  not  Ledoux'.  It  was  a  stipulation  to 
secure  the  owners  of  three  lots  into  which  Family's  property  was 
divided  in  the  use  of  a  right  common  to  all  of  them.  The  privy  was 
to  be  kept  in  order  by  the  owners  of  those  three  lots.  If  the  owner  of 
either  of  the  other  lots  had  prevented  West  from  eqjoying  his  ease* 
ment,  he  could  have  set  up  his  own  title  in  vindication  of  his  right  to  it. 

But  if  West  acquired  such  right  from  Parmly  as  against  lots  one  and 
two,  that  does  not  enlarge  the  right  which  Ledoux  acquired  for  a 
different  purpose  for  his  own  lot  on  the  opposite  side  of  the  alley.  And 
besides,  the  stipulation  of  Parmly  in  favor  of  West  may  well  be  con- 
sidered as  referring  to  the  passage  way  common  to  Family's  three  lots. 

The  judgment  of  the  lower  Court  was  erroneous.    Therefore, 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  ia 
avoided  and  reversed,  and' that  there  be  now  judgment  in  favor  of  the 
defendant  James  West  against  the  plaintiffs  herein,  rejecting  their 
demand,  and  that  he  have  and  recover  of  them  his  costs  in  the  lower 
court  and  the  costs  of  this  appeal. 

Rehearing  refused. 


No.  8536. 

In  the  Matter  of  thb  Successions  of  Zenon  and  Elise  Labauyk. 
Oppositions  of  Barrow  &  Pope,  Herron  &  Gallagher  and 

Andrew  Caneza. 

1.  Where  an  attoniey-at-law  U  employed  to  ooUeet  oertoin  Judgments,  his  fees  are  not 
exigible  antil  the  judgments  are  collected  or  their  collection  shown  to  be  impossible. 

S.  The  death  of  the  client  does  not  dissolve  sncti  contracts,  and  the  attorney  can  and  shoold 
oontinae  his  serrices  to  accomplish  the  purpose  of  his  employment,  imless  prohibited  to  do 
so  by  the  legal  representative  of  the  acoosed.  And  where  the  attoniey  is  not  thus  for- 
bidden to  aot,  the  death  of  the  client  does  not  have  the  effect  of  itself  to  make  the  fees  of 
the  attorney  exigible.    Judgment  amended. 

A  PFEAL  from  the  Twenty-third  District  Court,  Parish  of  Iberville, 
uL     Cole,  J. 


Barrow  dc  Fope,  for  Opponents  and  Appellees : 
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1.  Fee«  of  attorueys  are  to  be  measureil  by:  Ist.  Extent  of  legal  knowledge,  ad.  The 
responsibility  incurred.  3d.  The  difficulties  of  the  cane.  4th.  The  amount  in  cootro. 
Ter8y.  5th.  The  physical  and  mental  labor  incurred.  6tb.  The  usual  charjses  for 
similar  services.    21  Ai».  687 ;  30  An.  463  ;  6  X.  8.  399. 

S.  The  opinions  of  tlie  members  of  the  local  bar  as  t>)  value  of  attorney's  fees,  while  nol 
conclusive,  will  be  considered  by  the  court  when  corroborated  by  the  record,  ftnd  whoi 
services  do  not  fully  appear  of  record,  the  court  will  be  entirely  governed  thereby.  30  An. 
463,  Succession  D.  P.  Jackson  ;  11 -An.  637,  Brewer  vs.  Cook. 

3.  A  retainer  of  counsel  to  attend  to  the  preservation  or  collection  of  certain  Jodgments, 
without  a  stipulation  of  labor  to  be  performed  and  the  oompeusation  to  be  paid,  does  not 
constitute  such  a  contract  that  counsel  could  demand  to  be  retained  until  the  Judgnienti 
are  collected.     10  W.  496. 

4.  Under  such  an  employment  counsel  is  entitled  at  the  deUsrmination  of  bis  employment  to 
be  paid  for  services  rendered. 

5.  The  death  of  the  client  ends  the  employment  of  counsel.  He  cannot  appear  for  the  hdn 
of  the  administrator  without -a  new  retainer.  Stith  vs.  Wenbash,  3  La.  442  ;  C.  C.  3037 : 
4  Mit.  333  ;  1  Man.  tt  S..  74,  76. 

6.  Employment  of  new  counsel  on  new  argument  would  discharge  former  coanaeL  10 
Wall.  496. 

7.  The  fee  for  services  rendered  is  independent  of  the  benefit  received,  where  there  has  not 
been  negligence,  want  of  skill  or  a  stipulation  to  the  contrary.  Labor  is  to  be  rewarded  in 
proportion  to  the  pains  taken  in  it,  and  not  in  proportion  to  the  results  produced  by  it 
Weeks  on  Attorneys,  §334  :  fi  Rob.  385  ;  87  How.  p.  812. 

8.  Where  the  labor  of  an  attorney  has  settled  many  defenses  urged  against  a  claim,  and  has 
maintained  the  sUUui  quo  of  said  claim  on  propeity,  the  servires  have  been  beneficial  to 
the  client,  and  a  fair  fee  should  be  allowed,  much  more  where  the  rank  of  the  claim  has 
been  mlvanced  by  permitting  it  to  pro  rate  ^  ith  the  first  mortgage. 

9.  Prescription  only  begins  to  run  for  fees  when  the  employment  is  ended,  altboagh  there 
may  be  several  Judgments  rendered  in  the  cause  of  the  employment. 

10.  AVhere  an  account  has  been  rendered,  the  prescription  of  ten  years  alone  prescribed 
attorney's  fees.    An  account  delivered  to  the  agent  is  delivered  to  the  principal. 

H.  Where  the  claim  against  a  succession  is  under  one  thousand  dollars,  this  Coart  has  no 
Jurisdiction  on  the  question  of  "indebtedness  or  no  indebtedness,"  raised  in  an  oppositiiA 
to  the  account. 

J.  0,  Nixon,  Jr.,  and  JE,  B.  Talbot,  for  tbe  Administrator,  Appellant. 
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Todd,  J.  This  controversy  grows  out  of  the  oppositions  named 
above  to  the  provisional  account  of  the  administrator  of  the  Successions 
of  Zenon  and  Elise  Labauve,  deceased. 

Messrs.  Barrow  &  Pope  and  Herron  &  Gallagher  claim  to  be  ci*ed- 
itors  of  said  successions  for  $600,  for  services  rendered  by  them  jointly 
as  attorn eys-at-law,  and  Messrs.  Barrow  &  Pope,  for  the  further  sniu 
of  $2,832  for  similar  services,  and  Caneza  for  $770.80,  for  moneys 
alleged  to  have  been  paid  out  by  him  for  the  benefit  of  said  sncces- 
sions.  They  ask  to  be  recognized  as  creditors,  respectively,  for  these 
several  sums  and  oppose  the  homologation  of  said  account,  because 
tlieir  claims  have  not  been  pLaced  thereon. 

From  a  judgment  allowing  these  claims  with  a  slight  i*eduction,  the 
administrator  has  appealed. 
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The  demaDds  are  opposed  on  the  ground  that  tbey  are  not  owing  by 
the  succesgions,  and  the  prescription  of  three  years  is  also  pleaded 
against  parts  of  the  claims  for  the  attorneys^  fees.  Judge  Labauve 
died  in  J 670,  and  Mrs.  Labauve  in  1880. 

Previous  to  the  death  of  the  former,  he  had  obtained  three  judgments 
against  Mrs.  Eliza  Woolfolk,  amounting,  in  principal  and  interest,  at 
the  present  time,  to  over  $60,000. 

The  att>orneys  named  were  employed  by  Mrs.  Labauve  to  collect  these 
judgments.  The  efforts  to  do  so,  and  to  defeat  the  measures  taken  by 
the  judgment  debtor  and  others  to  avoid  tlieir  payment,  gave  rise 
t<i  a  great  deal  of  litigation,  long  protracted,  and  which  has  been  several 
times  before  this  Court.  24  An.  282 ;  26  An.  440 ;  aO  An.  140 ;  31  An. 
130. 

The  counsel  caused  the  judgments  to  be  revived  and  rendered  other 
professional  services  to  the  successions  not  connected  with  these 
judgments.  All  the  litigation  mentioned  and  the  many  suits  relating 
thereto  did  not  result  in  the  collection  of  the  judgments.  They  remain 
uncollected  to  this  day. 

In  relation  to  the  services  of  the  counsel,  connected  with  the  judg- 
ments in  question,  it  is  contended  that  inasmuch  as  they  were  employed 
to  collect  these  judgments,  which  has  not  been  accomplished,  that  the 
fees  for  their  services  are  not  due  and  demandable  and  will  not  be 
until  the  object  of  their  employment  is  accomplished  and  the  judgments 
collected. 

On  the  other  hand,  it  is  urged  by  the  opponents  that  they  were 
discharged  from  their  employment  by  the  death  of  Mra.  Labauve,  and 
such  fact  entitles  them  to  demand  payment  at  once  for  their  past 
services. 

It  is  all  important,  for  the  determination  of  this  issue,  to  ascertain 
the  precise  tenns  on  which  the  opponents  were  employed. 

On  this  point  we  have  to  rely  almost  exclusively  on  the  testimony  of 
Mr.  Barrow,  one  of  the  opponents,  by  whom  the  services  charged  for 
were  mainly  rendered.  And  in  this  connection,  and  in  view  of  the 
conclusion  reached  by  us  touching  the  terms  of  the  contract  with 
Mrs.  Labauve,  we  deem  it  proper  to  quote  portions  of  his  testimony  in 
the  record  bearing  most  directly  on  the  point  in  question  : 

^^  My  first  connection  with  the  business  of  Mrs.  Labauve  and  of  the 
estate  of  Judge  Zenon  Labauve,  began  about  June  21st,  1872,  when  I 
was  associated  with  Herron  &>  Gallagher,  in  the  prosecution  of  suit  No. 
1432  of  the  late  5th  District  Court,  of  Mrs.  E.  Labauve  vs.  Mrs.  Emily 
Woolfolk  et  al.,  when  we  were  retained  for  the  purpose  of  enforcing 
the  judgments  against  Mrs.  Emily  Woolfolk,  in  favor  of  Zenon  Labauve^ 
in  suits  Nos.  7J,  73  and  168. 
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*'  The  first  step  taken  in  that  matter  was  the  injnnctian  in  suit  1462. 
Subsequently,  after  the  decision  in  that  case,  Barrow  &  Pope  were 
retained  to  continue  and  endeavor  to  collect  the  above  judgments.^ 

'^  My  employment  terminated  at  the  death  of  Mrs.  Labauve.  1  am 
now  employed  by  the  administrator  of  Mrs.  Labanve's  saccession 
iinder  a  special  agreement,  and  am  associated  in  the  matter  with  tbe 
attorneys  of  the  estate.  Nothing  is  realized  in  the  shape  of  money 
from  the  Woolfolk  litij^tion. 

''  In  saying  I  might  ask  for  something  on  account,  was  only  acting 
on  the  custom  when  you  are  rendering  services  to  a  party,  aud  that 
party  has  the  means,  and  may  ask  for  something  on  account.,  aUhoagh 
the  services  are  not  concluded  and  the  fees  not  actually  due.  In  this 
case,  the  estate  not  having  money,  I  never  asked  for  any.^ 

The  testimony  of  Mtgor  Herron  was  also  taken  and  it  corroborates 
that  of  Mr.  Barrow,  as  relates  to  the  object  and  terms  of  his  finn, 
respecting  that  part  of  the  business  in  which  he  co-operated  with 
Messrs.  Barrow  &  Pope. 

It  appears  from  this  testimony  that  the  opponents  were  employed  to 
collect  the  judgments  designated  and  that  there  was  no  stipulation  or 
understand ing  in  regard  to  the  amount  of  the  fees.  Under  this  con- 
tract they  were  entitled  to  continue  their  services  and  were  bound  to 
do  so  until  the  sole  purpose  of  their  employment  was  accomplished,  or 
until  its  accomplishment  was  shown  to  be  impossible. 

The  employment  of  the  opponents,  under  the  terms  of  the  contract,' 
did  not,  in  our  opinion,  terminate  at  the  death  of  Mrs.  Labauve.  It 
was  competent  for  the  opponents  to  enforce  the  contracts  at  the  propel 
time  against  her  succession  and  continue  -  their  services  under  it, 
unless  discharged  by  the  administrator. 

Mr.  Barrow  does  not  say,  as  a  matter  of  fact,  that  he  was  actually 
discharged  either  by  Mrs.  Labauve  or  the  administrator  ;  but  his  state- 
ment on  this  point,  about  his  employment  terminating  at  tlie  death  of 
Mrs.  Labauve,  was  evidently  a  mere  deduction  di-awn  by  him  from 
that  event — ^his  legal  opinion  of  its  effect  upon  the  contract. 

As  stated,  we  think  otherwise,  and  his  firm  had  the  right  to  contioae 
their  services  in  furtherance  of  the  end  in  view,  as  if  Mi^.  Labaare 
were  still  living,  unless  forbidden  to  do  so.  Nor  does  the  fact  of  these 
gentlemen  being  associated  with  the  attorney  Of  the  'Succession,  of 
itself,  operate  to  discharge  them.  It  is  fairly  to  be  inferred  from  this 
association  that  their  employment  was  continued  with  sjiecial  refer- 
ence to  the  collection  of  these  judgments,  since  their  familiarity  with 
the  business  and  their  well  earned  expenence  rendered  their  services, 
it  is  to  be  presumed,  almost  indispensable. 

The  judgments  in  question  remain  in  the  same  condition  as  at  Mrs. 
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I^bauve's  death,  or,  as  explained  by  Mr.  Barrow,  tliat  lie  had  only 
succeeded  in  clearing  away  ilie  obstacles  interposed  by  the  opposing 
parties  to  their  collection. 

Under  the  circumstances,  we  do  not  consider  that  the  fees  for  the 
services  in  question  are  now  exigible.  The  death  of  Mrs.  Labauve  did 
not  render  them  so. 

The  law  on  this  point  is  correctly  enunciated  in  this  quotation  from 
**  Weeks  on  Attornevs-at-Law : "  "  That  where  a  contract  was  made 
for  the  prosecution  of  a  claim  *  *  and  the  attorney  rendered  certain 
services  under  such  contract,  the  death  of  the  client  did  not  dissolve 
the  contract,  but  the  compensation  remained  a  lien  upon  the  money 
when  recovered."    P.  598;  also  Wylie  vs.  Cox,  15  How.  415. 

Nor,  in  the  views  expressed  and  conclusion  reached,  would  we  wish 
to  be  considered  as  contravening  the  general  rule  on  this  point,  which, 
as  we  understand,  is  that  no  agreement  is  implied  on  the  part  of  an 
attorney  when  he  puts  a  claim  in  suit  for  his  client  or  receives  one  for 
that  purpose;  that  be  must  look  to  the  claim  only  as  the  means  of  satis- 
fying his  charges,  or  that.he  must  wait  for  his  pay  until  it  is  determined 
whether  it  is  collectible  or  not. 

The  facts  of  the  iust-ant  case  do  not  bring  it  within  this  rule,  and  our 
conclusion  is  based  upon  the  evidence  relating  to  the  engagement  in. 
question,  as  disclosed  by  the  record. 

The  charge  of  $100  for  fee  in  succession  of  Louis  Petit,  on  opposi- 
tion, is  a  correct  change.  There  is  no  dispute  about  the  services  being 
rendered,  and  the  fee  charged  is  a  reasonable  one. 

As  to  the  rest  of  the  charges  in  the  account,  being  fees  in  cases  of 
Mrs.  E.  Labauve  vs.  Posey  &  Lyle,  tl,(K)0;  Mrs.  E.  Labauve  vs.  John 
N.  Lyle,  $75;  reviving  judgment  of  Labauve  vs.  A.  Petit  etal.,  $100, 
we  are  compelled  to  sustain  the  plea  of  prescription  against  them. 

The  services  charged  for  in  the  iii*st  two  cases  were  rendered  in  1873, 
and  the  judgment  of  revival  in  the  case  last  named  was  rendered  on 
the  4th  May,  1878,  and  the  opposition  was  filed  on  the  17th  of  June, 
1881;  consequently,  more  thaii  three  years  had  elapsed  between  the  date 
of  the  services  and  the  demand  made  in  the  opposition. 

It  is  not  shown  that  the  account  for  these  fees  was  ever  acknowledged 
by  Mrs.  Labauve,  or  in  fact  was  ever  rendered  to  her.  No  authority 
was  shown  in  her  alleged  agent,  Caneza,  to  acknowledge  the  account, 
nor  was  it  shown  that  the  alleged  imputation  of  payment  made  thereon 
was  approved  by  Mrs.  Labauve,  and  besides,  more  than  three  years 
had  elapsed  from  the  time  of  the  payment  to  the  dat«  of  the  judicial 
demand.  Moreover,  it  would  require  a  higher  degree  of  evidence  than 
that  relied  on  to  show  an  interruption  of*  prescription  against  a 
succession. 
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Ill  regard  to  the  claim  of  Caiieza,  we  think  it  was  improperly  allowed  j 
it  exceeds  $50()  and  is  not  supported  by  the  required  evidence.  C.  C. 
2277. 

Tlie  fact  that  Caneza  rendered  an  account  of  his  agency  to  Mrs. 
Lahauve  a  short  time  before  her  death,  embracing  the  periods  when 
these  payments  for  her,  or  on  her  account  cliarged  for,  purport  to  have 
been  made  by  the  agent,  and  in  this  account  showed  a  balance  against 
himself  which  he  paid  to  Mrs.  Labaure,  creates  a  presumption  against 
the  correctness  of  the  claim  now  urged  against  her  succession.  Why 
should  he  pay  over  money  to  Mrs.  Labanve  on  an  acknowledged 
indebtedness,  if  at  the  same  time  slie  was  owing  Caneza  a  much  larger 
sum  f    His  opposition  should  have  been  dismissed. 

This  disposes  of  all  the  matters  embraced  in  this  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  amended  as  follows :  That  the  opposition  of  Barrow 
&  Pope,  and  Herron  &  Gallagher,  be  dismissed  as  of  non-suit,  and  the 
opposition  of  Barrow  &  Pope  be  also  dismissed,  as  of  non-suit,  as 
j.elates  to  their  claims  for  services  rendered  in  cases  of  Zenon  Labanve 
vs.  Emily  and  J.  B.  Woolfolk,  Nos.71  and  73;  Zenon  Labanve  vs.  Emily 
Woolfolk^  No.  168;  Mrs.  Elise  Labanve  vs.  Henry  R.  Stack,  Louisiana 
Woolfolk  et  al.  vs.  Emily  Woolfolk,  Mrs.  Labauve  et  al.,  intervenors, 
Mrs.  Elise  Labauve  vs.  Emily  Woolfolk,  No.  1432,  reserving  to  all  of 
said  opponents  the  right  to  prosecute  their  demands  hereafter  under  the 
conditions  stated  in  our  opinion,  and  with  the  exception  of  the  charge 
for  services  rendered  in  the  succession  of  Louis  Petit,  on  opposition  of 
Mrs.  Labauve,  that  the  said  opposition  as  to  the  residue  of  the  demands 
therein  asserted,  be  rejected;  and  that  the  opposition  of  Andrew 
Caneza  be  dismissed,  as  of  non-suit,  and  as  thus  amended,  the  judgment 
is  affirmed,  the  costs  of  this  Court  to  be  paid  by  the  opponents. 

Levy,  J.,  absent. 

OH  Application  for  Rbhkarikg. 

The  opinion  of  the  Court  was  delivered  by 

Fbnkkr,  J.  We  granted  a  rehearing  in  this  case,  for  the  purpose  of 
reconsidering  our  determination  of  the  oppositions  of  Barrow  &  Pope, 
and  Herron  &  Gallagher^  and  of  Barrow  &  Pope,  so  far  as  relates  to 
their  claims  for  services  in  the  Woolfolk  litigation. 

We  reiterate  the  general  rule  stated  in  our  original  opinion,  "  that 
no  agreement  is 'implied  on  the  part  of  an  attorney,  when  he  puts  a 
claim  in  suit  for  his  client  or  receives  one  for  that  purpose,  that  he 
must  look  to  the  claim  only  as  the  means  of  satisfying  his  charges,  or 
that  he  must  wait  for  his  pay  until  it  is  determined  whether  it  is 
collectible  or  not%" 
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A  revietr  of  the  evidence  io  this  case  raises  grave  doubts  as  to  the 
correctness  of  onr  original  conclusion,  that  the  particular  fact«  of  this 
case  bring  it  within  any  exception  to  this  general  rule. 

The  issue  as  to  tlie  exigibility  of  the  fees  claimed,  before  the  final  ter- 
mination of  the  litigation,  under  the  particular  coutraot  between  Mrs. 
Labauve  and  these  ox)pouent'S,  does  not  seem  to  have  been  distinctly 
presented  in  tli©  lower  court,  and  the  testimony  as  t^  the  nature  of 
said  contract  is  vague  and  ambiguous. 

We  deem  it  safer  to  recall  the  Opinions  expressed  by  us  on  that 
subject,  and  to  make  our  judgment  of  non-suit,  as  to  these  charges,  a 
simple  one,  unrestricted  by  any  conditions  resulting  from  said  exi)re8- 
sions  of  our  original  opinion. 

We  tind  no  occasion  to  change  our  original  decree  in  any  other 
respect. 

It  is,  therefore,  ordered  and  adjudged,  that  our  original  decree  herein 
be  amended,  by  striking  tlierefrom  the  following  words :  **  Reserving  to 
all  of  said  opponents  the  right  to  prosecute  their  demands  hereafter  under 
the  conditions  stated  in  our  opinion,''  and  that,  with  this  amendment, 
in  all  other  respects  said  original  decree  remain  undisturbed. 

Manning,  J.,  takes  no  part. 


No.  8421. 

AZB^TA   DOBARD,   WiFK  OK  C.   EsCAKDK  VS.   C.   V,   TlHBAULT, 

SlIBRIFF,   KT   AL. 

A  married  woman  waa  authorlaed  by  the  .|ndg«  to  effect  a  loan  of  money,  and  to  make  her 
note  therefor  and  secure  it  by  a  mortgagee  upon  hor  separate  property.  The  note  and 
mortgage  were  executed,  the  husband  appearing  before  the  notary  with  hU  wife  and 
Joining  in  the  Act  and  authorizing  her.  Bxecutory  process  having  been  sued  out  thereon, 
hsld,  that  no  other  anthoriaation,  either  by  the  Judge  or  the  husband,  waa  needed  to 
empower  her  to  resist  that  process  by  iiOunction. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 


J.  A,  Seghtrs,  for  Plaintiff  and  Appellant. 
JB.  Hs  McCaieb,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  On  January  26, 1 875,  Axema  Kscande,  a  married  woman, 
U'as  authoiiied  by  the  judge  to  effect  a  loan  of  money,  and  to  secure  its 
payment  by  a  mortgage  upon  her  separate  property.  Under  this 
authorization  she  and  her  husband  appeared  before  a  notary,  and  with 
his  authorization  she  made  her  note  for  $1,891*16  drawing  eight  per 
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cent,  interest,  and  executed  a  mortgage  upon  a  tract  of  land  in  Plaque- 
mine  parish  to  Beeure  its  payment.  D.  R.  Carroll  lH^came  the  holder 
and  owner  of  this  note  by  purchase  for  value  before  its  maturity. 

In  June,  1878,  more  than  two  years  after  the  not«  matured,  Carroll 
obtained  executory  process  upon  the  note  and  mortgage  which  was 
injoined  by  Mrs.  Escande  upon  the  grounds  that  Carroll  wa«  merely  a 
nominal  party ;  and  the  note  was  made  at  her  husband's  request  aud 
for  his  debt ;  and  that  she  had  demanded  the  note  from  Deguilhem 
(who  was  the  payee)  who  answered  that  he  had  been  paid  except  near 
$400,  for  which  sum  she  gave  him  her  due  bill ;  and  that  the  note  was 
in  Degnilhem's  possession  until  hisdeiith  in  1877  when  it  was  abstracted 
and  put  on  the  market. 

On  the  trial  these  averments  were  not  supported  by  proof  and  the 
injunction  was  dissolved  with  $50  damages  as  attorney's  fee.  Her 
appeal  to  this  Court  was  dismissed.    Opinion  Book  51,  p.  173. 

Mrs.  Escande  then  obtained  another  injunction,  averring  that  she 
had  never  been  authorized,  either  by  the  judge  or  her  husband,  to  stand 
in  judgment  in  the  executory  proceedings.  A  rule  was  taken  to  dis- 
solve this  injunction  and  was  made  absolute  by  the  judge  in  chambers 
out  of  the  parish.  On  appeal,  this  Court  held  there  was  error  in  thus 
trying  and  determining  the  rule,  and  remanded  the  cause.  Escande  vs. 
Thibault,  32  Ann.  281.  The  case  was  again  tined  below,  and  final 
judgment  was  entered  dissolving  the  injunction  with  reservation  of 
Carroll's  right  to  sue  hereafter  for  damages.  The  plaintiff  having 
appealed  from  that  judgment,  the  case  is  before  this  Court  the  third 
time. 

The  plaintiff  was  authorized  by  the  judge  to  make  the  note  and 
mortgage.  She  was  authorized  by  her  husband  also  at  the  moment  of 
their  execution,  and  was  assisted  bv  him  in  that  act.  No  further 
authorization  is  needed  to  empower  her  to  resist  executory  process  for 
the  foreclosure  of  the  mortgage  thus  executed.  Stewart  vs.  Boyle,  23 
Ann.  83. 

If  it  was  needed,  the  order  of  the  judge,  obtained  by  her,  granting  the 
injunction,  is  of  itself  an  authorization,  for  be  it  observed  these  author- 
izations are  the  emptiest  of  fonnalities.  By  a  fiction,  as  bald  as  to  the 
practitioner  it  is  baseless,  the  husband  is  supposed  to  have  graciously 
given  his  marital  permission  to  his  spouse  for  the  performance  of  an 
act  she  is  legally  powerless  to  do  without  it,  while  in  fjict  the  expres- 
sion of  that  permission  is  but  a  piece  of  professional  mechanism.  It 
may  well  be  doubted  whether  refinements  of  construction,  which  are 
based  upon  the  turn  of  a  sentence,  have  not  already  proceeded  too  far. 

The  chief  reliance  of  the  plaintiff's  counsel  upon  authority  id  Dela- 
croix vs.  Hart,  23  Ann.  192,  wherein,  he  says,  ^*  this  Court  after  a  careful 
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examination^  held  in  accordance  with  his  views.  In  that  case  Dela- 
croix, having  issued  afi.fa.  upon  a  judgment  against  Hart,  and  having 
propounded  interrogatones  to  Mrs.  Barrow,  a  married  woman,  which 
were  not  answered  but  were  taken  pro  confessis,  held,  that  authority  to 
the  wife  to  stand  in  judgment  was  totally  wanting.  Its  applicability  to 
the  present  case  is  not  apparent. 

The  pretexts  upon  wliich  this  litigation  was  commenced,  and  the 
failure  to  make  good  any  one  of  the  sworn  allegations  of  the  plaintiff's 
first  injunction  ;  the  persistence  in  obstructing  her  creditor's  legal 
process,  and  her  resort  to  a  second  injunction  upon  frivolous  grounds, 
will  be  considered  by  the  tribunal  that  hears  the  suit  for  damages  upon 
the  bond,  right  to  bring  which  is  reserved  by  the  judgment  of  the 
lower  court  which  we  shall  affirm.  The  defendant  Carroll  has  prayed 
for  ten  per  cent,  damages  for  a  frivolous  appeal,  and  we  grant  it. 
Therefore, 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  affirmed,  and  further  that  the  defendant  D.  R.  Carroll  have  and 
recover  of  the  plaintiff  Azema  Escande  t«n  per  centum  upon  the 
amount  involved  in  this  suit  as  damages  for  a  frivolous  appeal,  and 
his  costs  in  both  Courts. 

Rehearing  refused. 


No.  8588. 
The  State  of  Louisiana  vs.  Victor  Eloi. 

Where  a  Jnror  i«  eballenKed  by  the  acoosed  aa  incompetent  on  account  of  a  defective  memory, 
and  the  judge  after  examining  the  Jaror  decides  that  he  is  competent,  such  rating  being 
on  a  matter  strictly  within  bis  discretion  will  not  be  disturbed  on  appeal,  unless  the  error 
is  palpable.    Judgment  affirmed. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Ronuin,  J. 

J.  C.  Egatiy  Attorney  General,  for  the  State,  Appellee : 

I.  This  Court  will  not  review  the  opinion  of  the  Judge  a  qiw  in  determining  whether  a  juror 
is  oompet«nt  or  not  because  his  memory  is  defective ;  this  is  a  matter  resting  Mitirely  in 
the  discretion  of  the  lower  court. 

3.  It  is  a  fixed  and  deliberate  opinion  as  to  the  guilt  or  innocence  of  the  aocnsed  which  dis> 
qualifies  a  Juror;  but  not  such  an  upluion  as  will  readily  yield  to  evidence.  32  An.  1098 
and  1241:  33  An.  890;  34  An.  191;  14  An.  463  and 673 ;  23  An.  148;  29  An.  642;  27  An.  692; 
6  An.  653 ;  4  An.  505 ;  11  An.  607 ;  3  R.  535;  Burr  Trial,  Vol.  U  p.  416. 

L.  Marrero,  for  Defendant  and  Appellant: 

1.  Jurors  being  the  sole  and  exclusive  Judges  of  the  law  and  the  evidence  must  have  snfilcient 
memory  to  remember  the  testimony,  in  order  to  arrive  at  a  Just,  intelligent  and  legal 
verdict.  Wat.  &  Grab,  on  New  Trials,  Vol.  I.,  p.  62;  Vol.  II.,  pp.  272,  273,  286 ;  1  Ala. 
Bep.  302. 
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8.  Persong  totally  or  partially  deprived  of  meniori'  or  iindfrfttaDding,  are  tDoompetent  to 
serve  aa  Jurors,  or  vitnesaes.  Areb.  PI.  and  Prao.  468;  Hartford  vs.  Palraer,  IG  John 
Kep.,  143. 

3<  Peraoos  to  be  Jurors  must  be  oorapetent  and  Intelll^Dt  and  In  the  tali  possession  of  their 
mental  fuonlties.  Dunlop's  Laws  of  Penn.,  pp.  61ii,  603,  See.  Si :  La.  Acts  l&M,  54.  p.  U; 
Hogshead  vs  Stnte,  G  Hurop.  Rep.  59;  Baixter  vs.  People.  3  (Graham's  Hep.  3fi8;  See 
Statutes  of  La.,  N.  T.,  N.  J.,  MasM.,  Maine,  Ohio.  Mich.,  and  Codes  of  Iowa,  Virginia,  etc. 

4.  Jurois  are  forbidden  to  take  with  them  books,  papera,  documents  or  notes,  when  they 
retire  to  deliberate  on  their  veidlot :  they  must  rely  on  their  memories.  1  Chit.  Arch., 
250;  Gra.  Prao.  9TO,  874 ;  8  Halo's  P.  C.  306,  M  Mg. ;  Wat.  &  Grab.  67 ;  The  King  va. 
Sutton,  4  Maule  &  Sel.  338. 


The  opinion  of  tlie  Court  was  delivered  by 

Todd,  J.  The  defendant  was  indicted  for  murder,  was  tried  and 
convicted,  the  jury  returning  an  unqualified  verdict  of  guilty,  and  from 
a  sent-ence  of  death  has  appealed. 

There  was  no  motion  for  a  new  trial  or  in  arrest  of  judgment  filed 
in  the  court  below.  We  find  in  the  record,  however,  three  bills  of 
exceptions  to  several  rulings  of  the  Judge. 

The  first  bill  was  taken  to  a  ruling  as  to  the  competency  of  a  juror 
who,  in  answer  to  a  question  asked  him  on  his  voir  dircy  said  he  had  a 
bad  memory,  and  was  challenged  for  this  cause.  The  challenge  was 
overruled. 

It  appears  from  the  bill,  that  after  the  statement  made  by  the  juror 
touching  his  defective  memory,  he  was  further  interrogated  by  the 
Judge  and,  after  sucli  examination,  the  Judge  came  to  the  conclusion 
that  the  memory  of  the  juror  whs  sufficiently  good  to  render  him  com- 
petent. This  was  a  matter  of  fact  which  was  peculiarly  within  the 
province  of  the  Judge  to  decide  and  strictly  within  his  discretion. 
The  juror  was  before  him  and  opportunity  was  afforded  to  test  his 
capacity  in  tlie  respect  mentioned  and  judge  of  his  competency.  And 
whilst  we  fully  concede  the  force  of  the  authorities  cited  by  the 
counsel,  prescribing  the  qualifications  for  jurors,  among  which  are  sound 
mind  and  memory,  yet,  under  our  settled  jurisprudence,  this  Court 
will  not  interfere  with  a  ruling  of  a  Judge  of  the  first  instance  on  a 
question  of  this  kind,  unless  that  ruling  is  manifestly  erroneous,  which 
we  do  not  find  to  be  the  case  in  this  instance. 

The  other  bills  of  exception  in  the  record  are  waived  in  the  argu- 
ment of  counsel  and,  therefore,  need  not  be  considered.  We  find  no 
reason  to  disturb  the  sentence  appealed  from  and  it  is,  therefore, 
affirmed,  with  costs. 
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No.  8715. 

The  State  of  Lolisiaka  ex  rel.  Crehonini  ts.  The  Mayor  of 

Baton  Rouge. 

A  v^andamua  Ilea  to  eompel  a  nmntoipAl  oflloer,  clothed  with  jaAieial  power*,  to  graot  aa 
appeal  iVom  a  Judgment  impoeing  a  floe  nnder  the  proTialooa  of  a  mnnioipal  ordinance 
charged  with  nnconiititutionality. 

The  defense,  that  the  party  fined  and  imprisoned  for  non-payment  of  the  fine,  was  released 
on  habBoa  oorpua  by  the  District  Jad^e,  owing  to  the  nnoonstitnUonallty  of  the  ordinanoe, 
is  no  reason  why  the  appeal  should  not  be  granted  to  the  party  by  the  magistrate. 


A 


PPLICATION  for  a  Mandamus. 


Cross  &  Jones,  for  the  Relator. 

6*.  C  Birdf  City  Attorney,  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

Bermudkz,  C.  J.  This  is  an  application  for  a  mandamus  to  compel 
the  defendant,  who  is  clothed  with  certain  judicial  powers,  to  grant 
a  suspensive  appeal  from  a  judgment  rendered  by  him,  inflicting  a  fine, 
under  the  provisions  of  a  municipal  ordinance  charged  with  uncon- 
stitutionality. 

The  answer  of  the  defendant  is,  that  no  appeal  should  be  granted, 
for  the  reason  that  the  Relator  who  had  been  imprisoned  for  non- 
payment of  the  flne  imposed,  was  released  on  habeas  corpus  by  the 
local  District  Judge,  on  the  ground  that  the  ordinance  is  indeed 
unconstitutional. 

The  defendant  does  not,  by  such  answer,  justify  his  conduct.  It  is 
a  non  sequitur  to  say  that  because  the  District  Judge  has,  in  the  pro- 
ceeding stated,  declared  the  ordinance  to  be  unconstitutional,  the 
Relator  is  not  entitled  to  have  the  judgment  rendered  by  the 
defendant  reviewed  on  appeal  by  this  ("ourt. 

A  fine  having  been  inflicted  under  the  provisions  of  a  municipal 
ordinance,  the  constitutionality  of  which  is  assailed,  the  Relator  is 
clearly  entitled  to  the  relief  sought.    Const.  1879,  Art.  81. 

It  is,  therefore,  ordered  and  decreed,  that  the  alternative  mandamus 
issued  be  made  peremptory  and,  accordingly,  that  the  defendant  do 
grant  the  Relator  the  suspensive  appeal  asked,  on  his  complying  with 
legal  requirements. 
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State  vs.  Williams- 

TTHW  No.  8675. 

I  34 1198  The  State  of  Louisiaka  vs.  John  Williams. 

- .  igg  As  soon  as  the  affidavit  or  charge  a/i^iust  an  accnsed  and  other  proceedings  bad  in  the  caie 

112    852^  before  the  committing  magistrate   are   forwaided  to  the  proper  criminal  conit,  Ikt 

prosecution  most  be  constnied  as  having  been  instituted  in  the  latter  oonrt. 
At  that  phase  of  the  prosecution,  the  cause  may  be  legally  apportioned  between  theJodnesvf 
the  Criminal  District  Court,  Parish  of  Orleans ;  and  such  an  apportionment  Ui  a comphtBoe 
with  the  requirements  of  Art.  130  of  the  Constitut&un,  providing  that  all  prGncvtivM 
inttUuted  in  said  Court,  shall  be  apportioned  by  lot  between  the  Judges.  A  craiplaiiit  br 
the  accused,  that  bis  case  was  not  properly  apportioned,  because  it  was  allotted  befsif 
indictment  or  information,  will  not  be  heard.    Judgment  affirmed 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Eoman,  J. 


J,  C,  JEgan,  Attorney  General,  for  the  State,  Appellee : 

1 .    It  is  in  the  discretion  of  the  Criminal  District  Court  of  the  Parish  of  Orleans  to  adopt  micli 

metbod  of  allotting  cases  as  may  be  decided  upon  by  it. 
3.    Allotting  the  cases  on  the  affidavits  filed  is  an  allotment  of  cases  as  provided  for  in  Artick 

130  of  the  Constitution. 

Chas.  T,  Beauregard,  for  Defendant  and  Appellant : 

Art.  5  of  the  State  Constitution  provides  that  prosecution  shall  be  by  indictment  or  hifonst- 
tion ;  and  Art.  130,  that  all  prosecutions  instituted  in  the  Criminal  District  Court  shall  k 
apportioned  between  the  Judges  thereof  by  lot.    34  An.  1,  349. 


The  opinion  of  the  Court  was  delivered  by 

Pociii^,  J.  Defendant  appeals  from  a  conviction  of  the  criroee  of 
entering,  etc.,  and  of  petty  larceny,  and  from  a  sentence  to  hard  labor 
of  one  year  for  each  offense. 

He  complains  that  his  case  was  not  apportioned  b3'  lot,  as  required 
by  Art.  130  of  the  Constitution,  to  Section  "  A"  of  the  Criminal  Dis- 
trict Court,  where  he  was  tried,  because  the  case  was  allotted  prerion* 
to  the  filing  of  the  information. 

The  record  shows  that  the  cause  was  apportioned  under  tiie  rules  of 
the  court,  while  tlie  prosecution  was  pending  under  the  affidavit  au<l 
other  proceedings  which  had  been  sent  up  from  the  committing! 
magistrate. 

Counsel  for  the  accused  contends  that  under  the  provisions  of  Art. 
i;^0,  such  an  allotment  is  defective  and  cannot  confer  jurisdiction  t<» 
the  Court  which  tried  tlie  case,  and  he  argues  that  there  is  no  proseca- 
tlon  before  the  court  until  presentment  by  indictment  or  information. 

The  following  is  the  language  of  the  Article  on  the  subject:  ^'AH 
prosecutions  instituted  in  said  court  shall  be  equally  apportioned 
between  said  Judges  by  lot.  Each  Judge,  or  his  successor,  shall  Lave 
exclusive  control  over  fevery  cause  falling  to  him,  from  its  inception  to 
final  determination  in  said  court." 
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Stat«  vs.  WiUiains. 

Counsel  argues  that  the  meaniDg  attached  to  the  word  ^'  prosecu- 
tion "  in  the  Constitution,  is  indicated  by  Art.  5,  which  provides  that 
'*  prosecutions  shall  be  by  indictment  or  information,^^  etc.,  and  hence 
he  concludes  that  before  indictment  or  information,  there  can  be  no 
prosecution  instituted  for  the  purpose  of  being  apportioned." 

We  think  that  this  is  too  narrow  a  detinitiou  of  the  word  "  prosecu- 
tion," which  is  defined  to  be  ^*the  means  adopted  to  bring  a  supposed 
offender  to  justice  and  piiuishment  by  due  course  of  law."  Bouviei, 
p.  396. 

Under  our  system  of  criminal  law,  a  prosecution  has  several  phases 
or  steps  of  proceeding :  the  first  being  usually  an  affidavit  or  charge ; 
next  a  warrant  of  arrest,  and  so  on  through  the  hands  of  the  commit- 
ting magistrate,  whose  committal  transfers  the  prosecution  to  tlie 
proper  criminal  court,  w^here  it  undergoes  the  other  phases  of  present- 
ment, arraignment,  trial  and  conviction  or  acquittal. 

Hence,  the  meaning  of  Art.  5  of  the  Constitution,  in  referring  to 
'*  prosecutions,"  imports  a  provision  for  the  phase  or  form  of  present- 
ment; and  in  speaking  of  all  prosecutions  instituted  ^'in  Art.  130,"  the 
Constitution  means  all  criminal  cases  which  may  be  brought  before  the 
court. 

The  sentence  providing  that  "  each  Judge  ♦  ♦  •  shall  have 
exclusive  control  over  ex'ery  cause  falling  to  him,"  etc.,  leaves  no  possible 
doubt  on  that  point. 

The  inception  of  tlie  prosecution  before  the  criminal  court  dat^s 
from  the  day  that  the  afiidavit  and  other  proceedings  coming  from  the 
committing  magistrate  are  filed  or  returned  into  the  criminal  court. 
If  there  is  no  "  prosecution"  in  the  legal  sense  of  the  term,  or  within 
the  meaning  of  the  Constitution,  before  presentment  in  open  court, 
what  then  would  have  become  of  the  charge  made  and  other  proceed- 
ings had  before  the  committing  magistrate  ? 

From  the  moment  that  he  has  committed  the  accused  to  await  his 
trial,  or  ordered  and  accept^^d  his  appearance  bond  and  forwarded  the 
I»apers  to  the  tiial  criminal  court,  he  is  divested  of  all  authority  or 
jurisdiction  over  the  case,  and  yet  the  cause  exists  as  an  entity,  and 
must  be  pending  somewhere  and  under  the  jurisdiction  of  some 
tribunal,  and  that  tribunal  must  be  the  court  to  which  the  matter  has 
been  transfeiTed. 

If  the  proceedings  had  before  the  committing  magistrate  are  not  a 
^^ prosecution^^  in  the  legal  sense,  where  would  be  the  authority  for 
detaining  the  accused  in  legal  custody,  or  what  would  be  the  legal 
value  of  the  bond  furnished  by  the  accused  for  his  appearance  before 
the  Criminal  Court?  It  is  elementary,  in  our  jurisprudence,  that  sucli 
proceedings  are  the  basis  and  primary  inception  of  the  prosecution. 
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and  that  the  order  of  the  committing  magistrate,  accepting  the  bond 
of  the  accuBed,  is  a  judicial  act  which  is  the  basis  of  the  judgment  of 
the  criminal  court  in  case  of  a  forfeiture  of  the  bond. 

Hence,  it  has  been  frequently  held  by  our  courts,  that  in  defanlt  of 
such  order,  a  bond  of  the  accused  accepted  by  the  sheriff  is  null.  t» 
An.  700,  744  5  State  vs.  Gilbert,  10  An.  532. 

From  the  moment  that  the  papers  in  a  criminal  case  are  retnmed 
Into  the  criminal  court,  tlie  accused  is  under  the  custody  of  that 
court,  whence  he  cannot  be  removed  or  released  but  by  the  order  of 
that  court. 

Therefore,  it  is  easy  to  understand  that  from  that  moment  a  pro«- 
cution  has  been  imtituted  before  that  court,  and  that  such  prosecatioo 
is  a  criminal  cause  which  can  be  apportioned  between  the  Judges  of 
that  court,  and  that  the  rule  of  tliat  court,  regulating  the  apportioo- 
ment  of  causes  at  that  phase  of  the  prosecution,  is  strictly  within  thf 
spirit  and  the  letter  of  the  Constitutional  provisions  on  that  subject 

Our  conclusion  is  that  there  is  no  force  in  the  complaint  and  no 
error  in  the  proceedings  which  have  characterised  the  prosecution  of 
the  accused,  and  have  resulted  in  his  conviction. 

Judgment  affirmed. 


CONCURRIKG  Ol'lNIOK. 

Makking,  J.  The  sole  object  of  the  Constitutional  requirement,  that 
criminal  prosecutions  shall  be  apportioned  between  the  judges  by  lot, 
is  to  prevent  any  selection  of  cases  by  preference.  Chance  ninst 
determine  which  judge  shall  try  each  case.  When  that  is  accom- 
plished I  think  it  a  matter  of  indifference  how,  or  at  what  stuge  of  the 
proceedings,  the  lot  is  cast.  The  Constitutional  provision  is  of  tbal 
class  that  requires  the  most  liberal  construction  in  the  int^^rests  of 
society  and  public  order.     I  concur  in  the  disposition  of  the  case. 


No.  8065. 
The  State  of  Louisiaka  vs.  Hamp  Wikofield. 

The  appearance  bond  of  defendant  and  ita  forfeiture  for  hin  non-appearance  are  proper 
eridence  to  go  to  the  Jury,  like  evidence  of  concealment,  flight,  etc. 

The  Judge  did  not  err  in  refusing  to  charge  that  the  op^n  and  undiitgnised  possettsion  of  tke 
animal  alleged  to  have  been  stolen,  in  the  public  streets  and  in  company  with  nthen, 
*'  was  incompatible  with  the  guilt  of  the  accused.** 

APPEAL  IVom  the  Seventeenth  District  Court,  Parish  of  East  Baton 
Ronge.    Sherburne,  J. 
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De  St.  RuiiiHii  V8.  City. 


J.  C.  Egan^  Attorney  General,  for  the  StAto,  Appellee. 
Burgess  &  Burgess  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  court  below  did  not  err  in  admitting  in  evidence 
on  behalf  of  the  State,  the  appearance  bond  given  by  defendant  and 
the  judgment  of  forfeiture  thereof  for  non-appearance.  Sucli  evidence 
falls  in  the  same  category  with  evidence  of  concealment,  tiight,  etc.,  as 
a  circumstance  open  to  explanation  by  the  defendant  and  to  be 
weighed  by  the  jury. 

Nor  did  the  court  err  in  refusing  to  charge  that  the  possession  of  the 
animal  alleged  to  have  been  stolen,  open  and  undisguised,  in  the  day 
time,  on  the  streets  of  Baton  Rouge.  '*  was  incompatible  with  the  guilt 
of  the  accused."  It  was  a  circumstance  proper  for  the  jury  to  consider^ 
but  evidently  not  incompatible  with  guilt. 

No  other  errors  are  assigned. 

Judgment  affirmed. 


No.  7884. 
E.  DE  St.  Romes  vs.  City  of  New  Orleans. 


34  12UI 
An  actnal  physical  ouster  is  not  indispensably  necessary  to  constltote  an  eviction.  &0   387 

If  a  final  decree  of  a  competent  court  establisbing  title  in  a  third  person  is  shown,  tlie  loss  of         |  S4  I2n2t 

the  land  will  be  considered  certain.    The  putting  such  decree  in  evidence  by  the  party  lilZ_  ^| 

against  whom  it  was  rendered  is  a  virtual  dispossession,  and  compulsory,  because  the 

decree  commands  e^ictlon,  and  is  enforceable. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 

Chas.  Louque  for  Plaintiff  and  Appellant : 

An  outstanding  perfect  title  in  a  third  person  is  an  eviction  as  between  vendor  and  vendee. 
14  An.  717 :  13  An.  499;  7  L.  386;  10  L.  I'iO ;  1  R.  363  ;  II  R.  397 ;  Dnvergier,  1. 1,  No.  313; 
Doranton,  t.  16,  No.  249 ;  Troplong,  No.  413;  Pothler,  Vente,  No.  97 ;  MarcadcS  t.6,  p.  SS3. 

The  warranty  of  the  first  vendor  includes  the  Iokscb  oocasiuned  to  the  last  vendee,  by  the 
evicfion.  C  C.  2506;  C.  P.  385;  C.  N.  1630;  Duranton,  Vente.  t,  6,  No.  296;  Troplong, 
Yvnte,  t.  1,  fo.  557-(|28 ;  Dalloz,  1827,  part  Ist,  p.  93 ;  Marcadt-,  t.  6,  fo.  273,  276 ;  Fothier, 
Yente,  No.  147-149;  Journal  du  Palais,  1842,  vol.  2,  p.  60;  Dalloz,  1831,  port  9d,  p.  85 1 
1826,  part  2,  p.  177. 

6'.  F.  Buck,  City  Attorney,  and  Wynne  Rogers  for  Defendant  and 
Appellee : 

1.     An  action  of  warranty  cannot  be  maintained  without  proof  of  actual  dispossession  or  evie* 
tion,  or  that  the  plaintifT  holds  the  property  under  a  new  and  diflTerent  title  from  that 
derived  through  the  defendant  warrantor.    1  Rob.  262 ;  7  La.  391 ;  11  La.  33iO ;  11  Rob.  397  ; 
13  .An.  499;  26  An.  588. 
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S.  As  long  M  the  plaintiff  is  io  a«tasl  pomMsion.  ondisr  ft  title  nnder  vhicb  he  oontiDiMS  te 
acquire,  by  preMrription,  ajsainst  the  "  evictor."  no  evietioo  has  taken  place. 

3.  A  party  who  fEoes  t«i  trial,  roliintarily  offers  bis  eridence  and  snbinits  hU  eaoae,  is  aot 
entitled  to  a  non-soit,  if  he  takes  the  chances  of  a  Judgment  oo  the  ease  as  made  oql  He 
must  be  presumed  to  have  pioved  every  exinting  fiict;  and  if  this  evidenee  does  aot 
make  out  bis  case,  a  final  Judgment  must  he  lendert^  againtft  him. 

4.  Taxi-s  paid,  ami  ralne  of  permanent  improTenieats,  oonstltnte  a  claim  agafast  the 
"evictor,"  and  not  against  the  varrantor.  10  Rob.  17d,  Laiser  vs.  Geaeres ;  l±  Aa.  SM. 
Btanilusvs  Weber. 

5.  Use  and  possesnion  sre  In  lien  of  inter»>t.    13  An.  499 ;  6  An.  304  ;  3  La.  385;  16  La.  35. 

6.  Under  Art.  2482,  Code  of  18S6,  8505  R.  C.  C.  any  wartaator  is  only  lUble  for  the  price  he 
received  fttr  the  property.  In  this  particnUr  case,  even  if  the  roart  sboold  deem  the  lav 
difff  rent,  no  other  amount  conid  be  awards  d,  because  tht^re  is  no  proof  of  any  increase,  ete. 
5  N.  S.  559;  6  An.  397,  Barroirs  vs.  Pierce;  10  An.  239;  14  An.  722,  757;  12  An.  ^94. 


The  opinion  of  the  Court  wa«  delivered  by 

Manning,  J.  The  City  of  New  Orleans,  claiming  ownership  of  the 
Bhtnc  tract  of  land,  had  it  divided  into  lot«  and  sold  them  to  varioai 
parties.  These  parchasers  sold  to  others,  and  finally  through  several 
mesne  conveyances  Mrs.  St.  Koines  acquired  a  n amber  of  the  lots.  Her 
title  was  successfully  assailed  by  Mrs.  Gaines,  who  obtained  a  decree 
in  the  U.  S.  Circuit  Court,  in  a  suit  against  Mrs.  St.  Homes,  evicting 
her  from  the  premises,  which  decree  is  certified  to  be  final  and  execu- 
tory. There  has  not  been  any  physical  dispossession  or  ouster,  nor 
could  there  well  lie,  as  the  land  is  vacant. 

The  judge  below  non-suited  the  plaintiff  for  want  of  evidence  of 
forced  or  voluntary  dispossession,  and  also  for  want  '*  of  evidence  that 
she  holds  the  property  under  a  title  which  is  not  that  transferred  to 
her  by  her  vendor." 

The  doctrine  is  well  established  that  an  actual  ouster  is  not  abso- 
lutely necessary  in  order  to  constitute  an  eviction.  Landry  vs.  Gamet, 
1  Rob.  363;  Thomas  vs.  Clement,  XI  Rob.  398.  The  loss  of  the  land 
will  be  considered  certain  if  a  perfect  ontst^mding  title  to  a  third 
person  is  shewn  to  exist.     McDonald  vs.  Vaughan,  14  Ann.  716. 

The  best  evidence  of  dispossession  that  could  be  given  by  the 
plaintiff  is  the  record  of  the  suit  against  her  transferror,  in  which  there 
has  been  rendered  a  judgment  in  favor  of  a  third  person  evicting  her. 
The  present  suit  is  a  compulsory  abandonment  of  the  land  made  in 
obedience  to  a  judicial  decree.  The  plaintiff  is  the  transferree  of  Mrs. 
St.  Homes, 

The  judgment  of  non-suit  is  error,  and  therefore, 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  is  remanded  thereto  ta  be  proceeded  with  ia 
due  course,  the  appellee  paying  costs  of  appeal. 


W.  8.  Benedict  and  J.  P.  Hornor  for  Plaintiffs  and  AppelleeB. 
Bayne  d  Den^gre  for  Defendants  and  Appellants : 

It  ifl  not  the  policy  of  the  law  to  prevent  or  deter  partlen  from  Mserting  or  defending  their 
real  or  snppoiied  rights  tbroogh  the  apprehecidon  uf  damages  iu  the  event  of  failure  or 
defeat.    Sage  vs.  Caiu,  14  An.  193. 

A  plaiutiif  who  acts  in  good  fidib,  and  has  rjoasonahle  grounds  to  believe  that  he  has  a  good 
cause  of  action,  is  not  lu  fault,  and  is  not  bound  to  repair  damages  caused  to  others  by  the 
legitimate  exercise  of  his  legal  rights.  Henry  vs.  Dufllbo,  14  La.  .'tO ;  Osbume  vs.  Moorcs 
12  An.  714  ;  Coco  vs.  Hardee,  25  An.  330 ;  13  An.  4Si,  6U5, 716  ;  16  An.  3,  353  ;  8  An.  11 ;  7 
An.  336. 

When  any  damag«>s  are  allowed  it  is  only  the  direct  damage  from  the  partioalar  act,  and  not 
any  remote  or  consequential  damage.  13  An.  564 ;  11  An.  695 ;  13  An.  703,  7tf7;  4  An.  81 ; 
36  An.  .160. 

If  the  party  contributes  to  the  loss  by  his  own  acts,  he  cannot  recover  damages.  30  An.  15 ; 
1  An.  373. 

An  interveuor  in  an  attachment  suit  cannot  recover  counsel  fees  as  damages,  especially  when 
Judgment  is  rendered  against  defendant    7  An.  336. 

Parties  making  an  agreement  for  the  sheriff  to  dispose  of  property^  on  terms  or  in  a  mode  not 
provided  fur  by  law,  and  makiug  him  the  depositary  of  the  proceeds,  mutually  oonstitute  him 
a»  their  ag«>nt,  aud  caunot  recover  damage's  from  each  other  in  consequence  of  his  failure 
to  execute  hit  agency  aud  pay  over  the  proceeds  of  sale.  Gay  vs.  L^Jenoe,  33  An.  850-360 ; 
20  An  88 ;  15  An.  14 ;  Gorham  vs.  Gale,  6  Cowen's  Rep.  467 ;  6  Johnson's  N.  Y.  Rep.  13; 
Tigan  vs  Wilcock,  6  East.  Bep.  1. 

In  this  rase  Judgment  was  formally  rendered  in  favor  of  the  plaintiflfs  against  the  defendants, 
and  the  iiitervenors  cannot  recover  any  damages.  If  they  ever  had  any  right  of  recovery, 
nnder  their  supplemental  petition  and  the  matters  therein,  the  same  are  prescribed  by  one 
year.    3  Martin  ( N.  S.)  35 ;  6  Sob.  383  ;  9  An.  490 ;  30  An.  314,  333. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  U  a  suit  for  the  recovery  of  damages  alleged  to  have 
been  sustained  by  the  plaintiffs,  from  the  wrongful  seizure  of  their 
properly  under  a  writ  of  attachment  sued  out  by  the  defendants. 

There  was  judgment  in  favor  of  the  plaintiffs  for  $1,015.25,  from 
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No.  7878. 
Frank  &  Co.  vs.  John  Chaffe  &  Sons.  wsit^ 

I»  a  suit  to  recover  damages  resulting  from  the  illegal  attachment  of  cotton  seized  as  belong- 
ing to  the  debtor  in  the  attachment  prtHreeding,  in  ivliich  proceeding  the  true  owner 
intervenes  aud  recovers  Judgment.  rec«>gMizing  his  title  tothe  property,  the  party  who  had 
takes  oat  the  attachment  is  liable  to  the  actual  damages  resulting  directly  from  th^ 
seizure,  among  which  may  be  reckoned  all  the  necessary  expenses  iucurred  in  the  suit 
to  recover  the  property,  aud  aUo  the  actual  loss  in  the  price  of  the  cotton  whilst  under 
seizure. 

If,  however,  the  cotton  is  sold  by  consent  of  parties  by  the  sheriff  daring  the  pendency  of 
the  litigation  antl  the  pTocee<ls  go  into  his  hands,  and  he  fails  to  pay  over  the  the  money 
to  the  party  entitled  to  receive  it,  such  ]iart3  cannot  recover  the  amount  ttom  the  attach- 
ing creditor  as  part  of  the  damages  reuniting  from  the  attachment  The  loss  is  caus<<l  by 
the  delinquency  of  the  officer,  and  does  not  resnlt  immediately  from  the  seizure. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
Bogers,  J 
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wliich  they  have  ap[>ealed.  The  def<e>ndants  a*jk  an  aineodinent  of  the 
judgment  rejecting  the  entire  demand. 

Tlie  facts  are  tliese : 

On  the  15th  of  February,  1877,  the  defendants  instituted  suit  against 
one  Heyner,  a  non-resident,  and  under  an  attacliment  iu  the  case  caused 
to  be  seized  115  bales  of  cotton  as  the  property  of  Heyner,  their  debtor. 

Fifteen  bales  of  this  cotton  were  subsequently  released. 

Tlie  plaintiffs,  Frank  &  Co.,  intervened  in  that  suit  claiming  the 
cotton. 

There  was  judgment  in  the  District  Court  in  favor  of  Chaffe  &  Sons, 
maintaining  the  attachment  and  dismissing  tlie  intervention.  On 
api>eal  this  judgment  was  at  first  affirmed  by  this  Court,  but  a  i*ehearing 
was  granted  and  judgment  finally  rendered  in  favor  of  the  interveners, 
Frank  &  Co.,  decreeing  them  the  owners  of  the  cotton. 

Thereupon  the  present  suit  was  instituted,  in  which  the  plaintiffs 
(intervenors  in  the  former  suit)  claim  as  damages  the  costs  and  espen- 

« 

ses  attending  the  previous  litigation,  and  in  addition  thereto,  the 
estimated  value  of  tlie  cotton  seized. 

During  the  pendency  of  the  former  suit,  by  consent  of  all  parties 
thereto,  the  cotton  attached  was  sold  by  the  sheriff',  and  on  the  termi- 
nation of  the  suit  this  officer  failed  to  pay  over  the  funds  arising  from 
said  sale,  and  the  defendants  herein — the  attaching  creditors — are 
sought  to  be  made  responsible  for  the  amount  thereof. 
The  Judge  a  quo  allowed  the  plaintiffs  legal  interest  on  the  amount 
of  sales  of  the  cotton,  less  the  charges  for  freight  and  weighing, 

making $  489  25 

Counsel  fees 500  00 

Costs  of  executing  commissions 26  00 

Total $1015  25 

1.  The  plaintiff's'  counsel  contends  that  the  1st  and  Sd  items  in  the 
above  statement  should  be  increased.  That  the  interest  was  calcu- 
lated in  too  small  an  amount,  that  is,  upon  too  low  an  estimate  of  the 
value  of  the  cotton. 

We  have  reviewed  the  evidence  on  these  points  and  find  no  material 
errors  in  these  items.  Tlie  evidence  leaves  them  somewhat  in  doubt, 
but  we  are  not  prepared  to  say  that  the  Judge's  conclusions  respecting 
them  were  incorrect. 

2.  We  are,  however,  of  opinion  that  the  entire  charge  for  the 
expenses  of  several  trips  made  by  one  of  the  plaintiffs  to  this  City, 
where  the  attachment  was  gotten  out,  shoiild  not  have  been  rejected. 
The  seizure  of  95  bales  of  their  cotton  was,  of  course,  a  matter  of  con- 
siderable interest  to  them,  sufficient  to  demand  the  presence  of  at  least 
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one  member  of  tlieir  firm,  when  they  heard  of  the  seizure  of  the  cotton. 
It  was  necessary  to  employ  counsel  to  institute  proceedings  for  the 
recovery  of  their  property,  arrange,  perhaps,  for  giving  bond  and  to 
attend  to  other  matters  incident  to  the  suit,  which  might  well  require 
their  presence.  The  expenses  of  the  first  trip  at  least  should  have 
been  allowed.  We  see  no  necessity  for  the  two  other  trips  charged 
for.  Personal  attendance  at  the  trial  was  not  indispensable.  The 
expense  of  each  trip  was  shown  to  have  been  eighty  dollars. 

3.  We  think  $80.40  costs,  for  the  printing  of  briefs  in  the  attach- 
ment suit,  shown  to  have  been  paid  by  plaintiffs,  should  have  been 
allowed.     It  was  a  part  of  the  actual  expenses  of  that  litigation. 

4.  The  evidence  shows  that  the  cotton,  on  the  I5th  February,  1877, 
when  attached,  was  fully  worth  $5,054.60.  It  sold  for  $4,682.15.  AVe 
think  the  plaintiffs  entitled  to  the  difference,  amounting  to  $372.55. 
Between  its  seizure  and  sale  there  was  a  decline  in  the  price.  This 
difference  measures  the  actual  loss  to  plaintiffs  from  this  cause. 

This  sums  up  the  actual  damages  sustained,  according  to  our  view 
of  the  case,  from  the  illegal  attachment. 

5.  The  plaintiffs  are  not  entitled  to  recover  the  proceeds  of  the  sale 
of  the  cotton  sold  under  the  agreement  referred  to.  If  that  agreement 
had  not  been  made,  we  must  presume  that  the  cotton  would  havebi'en 
on  hand  to  respond  to  the  final  decree  of  the  court,  under  which  plain- 
tiffs would  have  been  entitled  to  receive  it.  For  reasons  best  known 
to  themselves,  they  consented  to  its  sale.  The  proceeds  went  into  the 
Lands  of  the  sheriff  who  failed  to  pay  them  over.  The  loss  to  the 
plaintiffs  resulted  not  from  the  attachment  but  from  the  delinquency  of 
the  sheriff.  This  was  the  immediate  or  proximate  cause  of  tlic  loss. 
Causa  proxima  et  non  remota  ftpectatur. 

It  is  only  the  direct  and  immediate  damage  from  a  particular  act  and 
not  the  remote  or  consequential  damage  that  can  be  allowed.  1  An. 
372  ;  30  An,  15;  13  An.  564  ;  26  An.  250,  3.59  ;  Bnrremore  vs.  McFeely, 
IrH  An.  1181  ;  Huyghe  vs.  Brinkman,  34  An.,  not  reported. 

For  rhe  loss  resulting  from  this  malfeasance  of  the  sheriff,  a  loss  to 
which  their  own  consent  to  the  sale  in  some  measure  contributed,  the 
plaintiffs  must  look  to  that  officer  and  his  official  sureties. 

We  are  satisfied  that  the  defendants  instituted  this  attachment  pro- 
ceeding in  the  honest  pursuit  of  what  they  deemed  their  legal  rights. 
In  taking  this  step  it  is  shown  that  they  acted  under  the  advice  of 
experienced  and  able  counsel,  and  that,  during  the  litigation  two  judg- 
ments were  rendered  in  their  favor,  though  subsequently  reversed,  is 
the  best  evidence  of  their  good  faith,  and  a  complete  vindication  from 
the  charge  that  the  suit  was  wantonly  instituted  and  prompted  by 
malice. 
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The  defendaiiU  must,  however,  pay  tbe  actual  loss  cansed  by  the 
attacknieDt,  which  we  satn  ap  in  accordance  with  the  foregoing 
stAtement,  as  follows: 

Aiuoiint  allowed  by  judgment,  lower  court $1015  25 

Expense  of  one  trip  to  New  Orleans 80  00 

Costs  of  briefs 80  40 

Loss  in  price  or  value  of  cotton 372  55  - 

ToLil $1548  20 

On  tliis  sum  legal  int<ere«t  should  be  allowed  from  judicial  demand. 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  amended  by  increasing  the  amount  thereof  to  one 
thousand  five  hundred  and  forty-eight  dollars  and  twenty  cents,  with 
legal  interest  thereon  from  the  8th  February,  1878,  and  as  thas 
amended  it  be  affirmed.     Defendants  to  paiy  costs  of  both  Courts* 

Poch£,  J.  I  dissent  from  that  part  of  the  opinion  and  decree  of  the 
majority  which  holds  the  defendants  responsible  for  the  difference 
between  the  price  which  plaintiffs'  cotton  would  have  brought  at  the 
date  of  the  attachment  and  the  price  which  it  actually  brought. 
The  cotton  was  sold  under  the  following  agreement: 
'*  To  save  further  costs  and  expenses,  it  is  agreed  that  the  cotton  held 
under  seizure  herein  by  the  sheriff  of  the  Parish  of  Orleans,  may  be 
sold  by  him  for  cash,  after  advertisement  for  five  days  iu  the  New 
Orleans  Picayune,  Democrat  and  'Rmes,  without  appraisement ;  and  the 
proceeds  of  s«ile  shall  in  every  respect  represent  said  cotton  in  tbf 
same  manner  as  it  is  now  held,  and  without  prejudice  to  the  rights  of 
the  several  parties. 

*<  [Signed]  John  Chaffe  &  Sons. 

"HORNOR  &   BbNK[>ICT, 

*'  Attorneys  for  Frank  dt  Co.  and  E.  Heyntr.^ 

Through  their  own  voluntary  act  plaintiffs  agi^eed  that  the  proceeds 
of  the  sale  made  under  their  own  order,  would  represent  and  stAud  in 
lieu  of  the  cotton  held  by  the  sheriff,  and  this  act,  in  my  opinion,  est opR 
them  from  asking  anything  else,  or  any  other  amount  of  money  thav 
that  which  was  realized  by  such  sale. 

If  they  had  allowed  the  law  to  take  its  own  course,  the  cotton  wonld 
have  remained  in  the  hands  of  the  sheriff  until  the  6nal  determination 
of  the  suit,  and  they  might,  in  such  case,  claim  as  damages  the  differ- 
ence iu  proceeds  which  is  allowed  by  the  decree. 

The  same  effect  should  be  given  to  the  agreement  touching  thi» 
qnentiou  as  that  given  to  it  touching  the  responsibility  of  the  defend- 
ants for  the  fuuds  not  accounted  for  by  the  sheriff. 

I  concur  with  the  majority  in  all  the  other  points  disposed  of  in  tlw 
decree. 
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No.  7921. 
Francis  Masich  vs.  The  Citizens'  Bank  of  Louisiana. 

An  agent  ia  responsible  to  his  principal  for  tho  acts  of  bis  sub-agent. 

A  bank,  which  riM-fives  in  pledge  as  secarity  for  a  loan  and  im  lertakes  to  collect  for  another 
party  liHvauu  lottery  tickets  which  have  won  prizes,  an>1  consigns  them  to  its  own  cor- 
respondent for  colli  ction,  is  resiionsible  to  its  principol  for  the  snionnt  of  coratnisaion 
which  its  correApoudent  or  ageot  has  overcharged  for  the  collection  of  such  values. 

Under  such  acontrnct,  the  bank  is  held  to  a  prndent  admiuistraiioii  of  its  principal's  interest, 
and  must  si*e  at  its  peiil,  that  the  commission  charged  by  its  agent  do^n  not  exceed  the 
enstomary  rates  of  commission  established  by  usage  in  the  piace  where  the  collection  is 
made. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
JRogers,  J. 


Tho8.  J,  Semmea  for  Plaintiff  and  Appellee. 
A.  Pitot  for  Defendant  and  Appellant. 


The  o])inion  of  the  Conrt  was  delivered  by 

Pocii^,  J.  Plaintiff  claims  of  the  Citizens'  Bank  $1,260,  as  an 
alleged  oveirliarge  on  the  commission  for  the  collection  of  a  large 
amount  cf  Havana  lottery  tickets  which  had  won  prizes,  on  which 
plaintiff  liad  borrowed  sundry  sums  of  money  from  the  defendant,  and 
which  he  had  authorized  and  instructed  the  Bank  to  collect  for  him  in 
Havana. 

Alleging  that  the  customary  rate  of  commission  on  such  collections 
iu  Havana  in  .one-half  of  one  percent.,  and  that  in  these  transactions 
he  was  charged  a  commission  of  2i  per  cent.,  which  was  retained  l>efore 
remittance  of  his  funds,  he  prays  for  judgment  of  2  per  cent,  on  the 
amount  collected  for  him,  on  which  the  2i  per  cent,  commission  was 
charged. 

The  defense  is  that  the  commission  charged  was  not  received  by  the 
Bank,  but  was  charged  and  retained  by  its  correspondent  in  Havana, 
to  whom  tlie  collection  had  been  entrusted  by  the  defendant,  under  its 
contract  with  plaintiff,  who  had  not  in  his  agreement  with  the  Bank 
iixed  any  rate  of  commission  or  in  any  way  restricted  such  charges  to 
any  specified  rate. 

The  judgment  of  the  lower  court  recognized  plaintiff's  claim,  and 
the  defendant  has  appealed. 

The  record  shows  that  plaintiff,  as  the  holder  of  a  large  amount  of 
Havana  lottery  tickets  which  had  won  prizes,  entered  into  a  double 
contract  with  the  Citizens'  Bank,  under  which  he  obtained  loans  of 
money  on  pledging  his  tickets  to  the  Bank,  and  under  which  he 
entrusted  the  Bank  with  the  collection  of  the  pledged  tickets  in 
Havana.    On  receiving  the  return  of  sale  of  the  tirst  consignment, 
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plaiutiff  and  defeudaDt  were  botli  astonished  to  discover  that  the 
Bank's  correspondent  in  Havana  had  charged  and  retained  a  com- 
mission of  2i  per  cent,  on  the  amounts  collected  by  him,  and  the  Hank 
thereupon  ceased  to  send  any  further  collection  to  that  agent,  and  hail 
the  balance  of  phiintiff^s  tickets  collected  by  a  house  in  this  city  ods 
stipulated  commission  of  one-half  of  one  per  cent. 

There  is  a  serious  conflict  in  the  evidence  on  the  point  of  tlie  rate  of 
commission  t-o  be  charged  for  the  collection  of  tlie  tickets,  in  the 
contract  between  Masich  and  the  Citizens'  Bank. 

Plaintiff  and  one  of  his  witnesses  contend  that  the  agreement  stipn- 
lated  the  customary  commission,  known  to  the  defendant  to  be  one- 
Iialf  of  one  per  cent. ;  and  the  officers  of  the  Bank  are  as  positive  in 
their  denial  of  such  an  agreement,  and  in  their  assertion  that  they 
were  ignorant  of  the  accustomed  rates  of  commission  prevailing  io 
Havana  on  such  collections. 

Recognizing  the  difficulty  which  we  experience  in  reconciling  the 
conflicting  testimony  of  witnesses  of  the  highest  respectability,  ^re 
shall  avoid  an  expression  of  opinion  as  to  w^hich  of  the  two  versions 
should  be  adopted,  and  we  shall  assume  for  the  purposes  of  this  case, 
that  the  agreement  contained  no  stipulation  fixing  or  determining  auy 
rate  of  commission. 

Under  the  law  and  jurisprudence,  as  well  as  by  the  force  of  well 
established  usages  of  trade  and  commerce,  the  obligation  of  the  Bank 
under  its  contract  was  to  effect  the  collection  of  plaintiff's  values  in 
the  most  expeditious  manner  and  under  the  most  treasonable  and 
most  favorable  terms.  Under  the  legal  obligations  of  it«  a^ncy  the 
liank  was  undoubtedly  held  to  a  careful  and  prudent  administration 
of  its  principal's  interests  and  affairs.  Hence  results  the  obligation  to 
have  secured  the  services  of  a  prudent  and  reliable  sub-ageut,  and  to 
have  ascertained  in  advance  the  rate  of  his  charges  for  collection  of 
this  particular  kind  or  description  of  securities,  and  to  have  provided 
with  certainty  that  his  charges  would  not  exceed  the  rates  established 
as  usual  and  customary  on  that  market. 

We  are  clear  in  our  conviction  that  the  proper  and  legal  coarse  for 
the  Bank,  before  making  an 3'  consignment  of  plaintiff's  values  to  it* 
correspondent  iu  Havana,  without  advice  restricting  his  rate  of 
charges,  was  to  have  done  what  it  subsequently  did,  after  itii  expe- 
rience with  the  Havana  merchant,  and  to  have  ascertained,  as  it  did 
subsequently,  at  what  rate  the  collections  could  be  made.  It  is  in 
evidence  that  the  New  Orleans  house  which  made  the  collection  of  the 
last  tickets  at  the  rate  of  one-half  of  one  percent,,  would  have  been 
willing,  if  entrusted  with  the  collection  of  all  of  plaintifi'^s  tickets^ 
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amounting  to  $150,000  Spanish  currency,  of  prizes,  to  have  undertaken 
the  collection  on  n  commission  of  one-quarter  of  one  per  cent. 

It  is  therefore  very  clear  that,  had  the  Bank  begun  its  administration 
of  this  business  with  the  same  prudence  and  skill  with  which  it  handled 
the  last  transaction,  plaintiff  would  have  sustained  no  losses  and  this 
suit  would  never  have  been  heard  of. 

Although  the  testimony  touching  the  customary  commission  charged 
in  Havana  for  the  collection  of  such  securities  is  somewhat  conflicting, 
the  preponderance  of  evidence  satisfies  us  that  the  charge  made  in  this 
case  is  unusual,  unreasonable  and  exorbitant,  and  that  the  usual  com- 
mission for  the  collection  of  lottery  prizes  is  similar  to  that  prevailing 
for  the  collection  of  sight  drafts  and  other  -commercial  paper,  and  is 
fixed  among  merchants  and  banking  houses  at  one-half  of  one  per  cent. 

In  his  testimony  in  this  case,  the  very  merchant  who  charged  the 
commission  complained  of,  says  that  in  other  collections  of  the  same 
kind  of  values  he  had  charged  less  than  on  this  occasion,  because  the 
other  collections  were  of  small  amounts^and  because  the  responsibility 
was  less. 

The  New  Orleans  house  and  most  of  collecting  agencies  take  an 
entirely  different  view  and,  as  a  rule,  decrease  the  rate  of  commission 
in  proportion  to  the  increased  amount  of  collections  made  for  the  same 
person.  As  all  agents  are  responsible  for  the  acts  of  their  sub-agents, 
we  conclude  that  the  defendant  is  and  must  be  held  responsible  for  the 
overcharge  of  commission  made  by  its  correspondent  or  agent  in  Havana, 
in  the  collection  of  values  entrusted  by  plaintiff  to  the  Bank. 

'Flie  greater  jjart  of  the  brief  presented  by  defendant's  counsel  is 
devoted  to  the  proposition  that  in  its  contract  with  plaintiff,  the  Bank 
had  made  no  stipulation  touching  the  rate  of  commission  on  collections 
of  lottery  prizes  in  Havana,  of  which  its  officers  were  avowedly  igno- 
rant, and  that  plaintiff  was  understood  to  have  Uiken  all  the  risks  of 
such  charges. 

This  view  is  conceded  by  plaintiff  and  has  been  assumed  as  correct 
by  us;  but  it  cannot  alter  or  modify  the  responsibility  of  the  Bank  in 
its  undertaking  as  agent,  to  collect  through  an  agent  of  its  own  selec- 
tion the  values  ^^hich  it  held  in  pledge,  and  for  which  it  was  responsible 
to  plaintiff. 

Judgment  affirmed. 

158 
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No.  8625. 
Sauuel  J.  Hart  vs.  H.  L.  Lazabus,  Judge,  Etc. 

In  tfaoM  CEiies  where  the  amount  of  »  unspensive  appeal  bond  veeta  in  the  diseretiim  of  tW 
jncliEe,  that  dincretion  ninat  be  reaaonable  and  just,  not  arbitrary  or  alwolate.  It  aait 
lie  a  aonud  judicial  diticretlon. 

When  an  injunction  baa  been  diasolTed  witbcut  dama^ea  the  rule  ia  that  the  pftity  eaat  ii 
required  to  give  a  suapeuaive  appeal  bond  ouly  for  co^ta.  It  is  the  iiyunctiuo  bond  tkat 
la  designed  to  cover  loaaea,  and  to  answer  for  daniiigrs. 

But  there  are  exceptional  casea  when  the  c*>urt  in  its  discretion  may,  and  aometimea  oa0t,t0 
fix  a  bond,  when  there  is  an  appeal  from  such  Judgment  of  diaaolution,  in  a  larger  nu 
than  the  appeal  bond,  and  additional  to  the  amount  of  the  injunction  bond,  auch  larger 
and  additional  sum  varying  with  and  being  determined  by  the  cirenmatanceaof  each 


A 


PPLICATION  for  Mandamus. 


NieholU  dt  Carroll  and  Chas,  S.  Bice  for  the  Relator. 
S,  D,  White  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  relator,  having  obtained  a  writ  of  injunction  and 
given  such  bond  as  was  required  by  the  judge  wlio  granted  the  writ, 
and  the  injunction  having  been  dissolved,  prayed  and  was  allowed  an 
appeal  from  that  judgment,  but  was  re^juired  to  give  an  appeal  bond 
for  two  hundred  and  fifty  thousand  dollars,  whereupon  he  applied  to 
this  Court  for  an  alternative  writ  of  mandamus  and  for  a  prohibition 
commanding  the  Judge  to  shew  cause  why  he  should  not  be  ordered  to 
fix  the  bond  in  such  reasonable  sum,  not  including  damages  arising 
from  or  growing  out  of  the  issuance  of  the  injunction,  as  is  contem- 
plated by  law. 

The  respondent  shews  for  cause  that  the  bond  in  such  case  was  to  be 
fixed  by  him  withiu  the  limit-s  of  a  sound  judicial  discretion,  and  he 
considered  the  sum  prescribed  by  him  a  just  and  proper  one.  The 
reasons  which  induced  him  to  this  conclusion  are,  that  the  relator  bad 
liijoined  the  State  Treasurer  from  investing  in  United  States  Bond* 
over  six  hundred  thousand  dollars  of  money  deposited  with  the  Fiscal 
Agent,  which  injunction  had  issued  on  a  bond  of  two  thousand  dollan. 
Upon  the  dissolution  of  this  injunction  respondent  deemed  it  his  dnty 
to  fix  a  bond  for  a  suspensive  appeal  in  such  sum  as  would  save  the 
State  from  any  possible  contingent  loss. 

The  relator  avers  that  he  is  deprived  of  his  legal  and  constitutional 
right  of  appeal  by  the  requirement  of  a  bond  which  he  alleges  is 
unreasonable  and  excessive. 

There  are  four  classes  of  appeals: — 1,  where  there  is  judgment  for  a 
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Bttin  of  money  ;  2,  where  it  is  for  the  deliTery  of  a  specific  thing;  3,  for 
the  delivery  of  real  estate,  on  all  which,  rules  are  given  for  asceitain- 
ing  the  amount  of  the  appeal  bond..  Code  Prac,  Arts.  575-7.  The  4th 
comprises  a  large  class  of  cases  in  which  the  amount  of  the  liond  rests 
entirely  in  the  sound  and  reasonable  discretion  of  the  contt.  Ibid. 
Art.  574.  That  discretion  must  be  reasonable  and  just,  not  absolute 
nor  abitrary.     It  must  be  a  sound  judicial  discretion. 

We  do  not  think  the  bond  fixed  in  this  case  conforms  to  this 
requirement. 

A  plaintiff  in  injunction  must  give  bond  when  the  writ  is  granted  in 
a  sum  to  be  fixed  by  the  judge,  who  must  then  determine,  from  the 
circumstances  as  disclosed  in  the  petition,  what  sum  will  reasonably 
cover  the  damages  that  may  be  caused  by  the  issuance  of  the  writ,  and 
should  prescribe  the  amount  of  the  bond  accordingly.  The  fact  that 
his  discretion  is  for  the  moment  uncontrolled  should  make  him  espe- 
cially vigilant  over  himself  in  estimating  the  possible  damages.  Of 
course  men's  judgments  will  difter.  What  appears  reasonable 
and  sufficient  to  one  is  not  so  to  another,  and  the  present  case 
illustrates  the  divergence  in  that  respect.  The  judge  who  granted 
this  injunction  on  a  bond  for  two  thousand  dollars  erred  in  one  way, 
and  the  judge  who  fixed  the  amount  of  this  appeal  bond  erred  in  the 
opposite  way. 

But  when  the  injunction  thus  granted  is  dissolved  without  damages, 
the  rule  is  that  the  party  cast  is  required  to  give  bond  for  appeal  only 
for  costs.  Malain  vs.  Judge,  29  Ann.  794 ;  State  ex  rel.  Durand  vs. 
Judge,  30  Ann.  285;  State  ex  re2.  Williamson  vs.  Judge,  Ibid.  315; 
Bauer  vs.  Lochte,  Ibid.  685;  Stafford  vs.  Renshaw,  33  Ann.  444. 

The  injunction  bond  is  the  one  which  protects  the  party  injoined. 
from  loss,  and  the  signers  thereof  are  responsible  for  the  daluages 
occasioned  by  the  injunction.  That  was  the  object  of  that  bond,  and 
its  sole  condition.  Cres.  City  Slaughter  Ho.  Comp.  vs.  Larrieux,  iJO 
Ann.  741.  It  has  been  said  with  emphasis,  when  the  judge  granted  the 
injunction  he  fixed  the  bond  to  cover  the  damages  that  might  result 
therefrom.  He  had  no  authority  to  require  other  conditions  than  those 
prescribed  by  law  in  order  that  the  relator  might  enjoy  the  constitu- 
tional right  of  appeal.  There  is  no  reason  for  a  bond  for  damages 
other  than  the  one  given  when  the  injunction  was  issued.  State  ex  rel, 
Roudanez  vs.  Lynch,  28  Ann.  517. 

There  have  been  exceptional  cases  however  in  which  this  Court  felt 
justified  in  requiring  a  bond  for  a  larger  sum  than  the  costs,  and  addi- 
tional to  the  injunction  bond.  Instances  are  to  be  found  in  State  vs. 
Judge,  19  La.  171-3;  State  ex  rel.  Coons  vs.  Judge,  27  Ann.  334,  which 
may  be  consulted  to  ascertain   the  particulars  of  each  case.      The 
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relator  in  thin  case  claims  to  own  bonds  of  this  State  for  $75,000,  and 
his  injunction  was  to  prevent  the  conversion  of  the  moneys  in  the  State 
Treasury  into  U.  S,  Bonds  to  such  extent  as  would  ini|»eriU  hi* 
interests,  alleging  that  an  investment  in  U.  S.  Bonds  would  lie  at  a 
great  prennuni,  and  their  value  hereafter  would  depend  npou  the 
uncertain  fluctuations  of  business,  and  the  freedom  of  the  U.  S.  Gov- 
ernment from  foreign  or  domestic  troubles.  The  fluctuation  in  value 
of  those  Bonds,  to  the  amount  he  holds  of  State  Bonds,  can  scarceh 
be  more  than  ten  thousand  dollars. 

We  think  the  relator  is  entitled  to  have  his  appeal  bond  tlxed  in  a 
sum  which  will  reasonably  cover  the  costs,  but  following  the  prece- 
dents of  the  two  cases  above  cited,  and  recognizing  this  case  as  excep- 
tional, we  think  it  our  duty  t4>  require  that  the  relator  shall  file,  besides 
his  appeal  bond,  his  bond  with  surety  for  ten  thousand  dollars  comli- 
tioned  to  pay  all  such  damages  as  shall  have  been  sustained  by  the 
injunction  heretofore  obtained  in  case  it  should  be  decided  that  Rueh 
injunction  was  wrongfully  obtained,  and  illegally  kept  in  force. 
Therefore, 

It  is  ordered  and  decreed  that  the  mandamus  l>e  made  pereniptorr, 
and  the  prohibition  |>eri)etunted,  whereby  the  respondent  is  ordered 
to  fix  the  amount  of  the  appeal  bond  in  such  sum  as  will  rea80oabl.T 
cover  the  costs  whenever  the  relator  shall  file  his  other  bond  as  show 
prescribed  conditioned  as  set  forth  herein,  and  that  respondent  pa? 
the  costs  hereof^ 


On  Rehearino. 

The  prayer  of  the  plaintiff ^s  petition  for  injunction  was  to  restrain 
the  conversion  of  moneys  in  the  State  Treasury,  amounting  to  $650,000, 
into  U.  S.  Bonds,  although  his  own  interest  in  State  Bonds  is  not  more 
than  $75,000.  The  injunction  was  granted  as  prayed.  We  therefore 
deem  it  prudent  and  proper  to  increase  the  bond  to  a  sum  which  will 
save  the  State  harmless  from  the  consequences  of  an  injunction  of 
larger  scope  than  was  needful  for  the  protection  of  the  interests  of  the 
relator.    Therefore, 

It  is  ordered  that  our  former  decree  is  amended  by  increasing  the 
amount  of  the  additional  bond  to  be  given  by  the  relator  to  twenty -five 
thousand  dollars,  and  as  thus  amended  that  it  be  and  remain  the 
judgment  of  the  Court. 
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No.  8585. 
The  State  of  Louisiana  vs.  Ed.  Cuktis. 

The  complaint  of  nn  atviiMod  that  an  ciTom^oiiH  ohnrf^o  vran  ;;iven  to  the  jury  will  not  ht 
heaid  or  entrrtaiu<  d  on  appeal,  if  the  i*ecord  doBH  not  Hhow  that  the  charge  comptaineil 
of  had  be«n  i^iv^n  in  writing,  or  that  a  lull  of  ezceptiana  had  bei'n  talcen  from  the  chared 
at  the  time  of  delivery.    Jmlgment  affirmed. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Eoman,  J. 


I. 


3. 


5. 


J.  C\  Efjatif  Attorney  General,  for  tlie  State,  Appellee, 
Wm.  B.  Whitaker  for  Defendant  and  Appellant : 

Where  error  of  law  in  the  charge  appears  on  the  face  of  thw  record,  it  U  properly  before 
the  conrt.    Slate  vh.  Kicks  32  An.  1098;  Faik  yb.  People.  43  III.  332:  Wharton's  Prao. 

The  ooart  willreriDw  the  whole  record  on  appeal,  and  when  there  is  no  hill  of  exceptions. 
State  vs.  Forrest,  23  An.  433;  State  vs.  O'Conner.  13  An.  4H6 ;  St«te  vs.  Henderson,  lb- 
489  ;  Rankin  vs.  Holloway.  3  Smedes  &.  Marsh.,  6M  ;  .Murdock  vs.  Hnrdon,  H.  &.  M.  Va. 
900  ;  Bish.  Cr.  Pro  ,  §§1368,  1372;  Stephens  on  Pleading,  120,  146 ;  State  ts.  Ganter,  30 
An.  53d. 

Inatnictions  "  that  when  alibi  is  set  up  by  the  prisoner  as  a  defense,  the  bnrden  is  upon 
him  to  prove  it,  Vieyond  a  reasonable  donbt.^*  are  erroneons.  It  is  sufficient  for  the 
prisoner,  when  alihi  is  a  defense,  to  produce  evidence  which  raises  a  reasonable  doubt. 
Chnpprl  vs  Statt^,  7Coldw  Tenn.  92;  Snell  vs.  Stote,  50  Ind.  516;  Adams  vs.  State,  42  lb. 
373  ;  West  vs.  Stat<»,  48  lb.  483  ;  French  vs.  State,  12  lb.  670 ;  Miller  vs.  People,  39  111.  457 ; 
Binns  vs  State,  46  Ind.  311  ;  State  th.  Josey,  64  K.  C.  X  ;  Toler  vs.  State,  16  Ohio  State 
583;  Fife  vs.  Coniinonwealth.  5  Casey,  Pa.  429;  Bishop  Crim.  Pro  §1066;  PolUrd  va. 
State,  .■S3  Miss.  410 ;  Gibbs  vs.  State,  1  Tex.  Ap.  12 ;  OtuitBr  vs.  People,  76  III.  149;  Howard 
vs.  State.  50  Ind.  190,  19.1;  Commonwealth  vs.  Choate,  lOo  Mass.  451. 
An  erroneous  instiuction  cannot  be  corrected  by  another  which  states  the  law  accurately, 
unless  the  erroneous  one  be  thereby  plainly  withdrawn  from  the  Jury.  (Bradley  vs.  State, 
31  Ind.  472  ;  Kingen  vs.  State,  45  lb.  519.) 

If  error  were  committed  in  the  court  a  qua,  which  could  by  any  possibility  produce  ii^jory 
to  the  defendant,  it  is  ground  of  reversal. 


The  opinion  of  the  Court  was  delivered  by 

Pooh6,  J.  The  defendant  seeka  relief  from  a  conviction  of  the  crime 
of  robberv  and  from  a  sentence  of  fourteen  vears  to  hard  labor,  on  the 
Ijroiind  of  an  error  in  the  charge  of  the  Judge  to  the  jury. 

In  a  motion  for  a  new  trial  the  accused  complained  of  the  error  of 
the  District  Judge  in  charging  the  jury  '*  that  when  alibi  is  set  up  by 
the  prisoner  as  a  defense,  the  burden  is  upon  liini  to  prove  it  beyond 
reasonable  doubt.''  "  If,  after  considering  all  of  the  evidence,  the  jury 
entertains  a  reasonable  doubt  as  to. the  guilt  of  the  prisoner,  he  musi 
be  acquitted." 

In  a  bill  of  exceptions  taken  to  the  refusal  of  a  new  trial,  the  District 
Judge  makes  the  following  statement :     ^'  No  exception  was  taken  and  ' 
no  objection  raised  by  counsel  for  the  defense  when  the  charge  of  the 
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court  TK-ns  given  to  the  jurj.^  '*  That  charge  was  a  verUal  ooe  and 
couuBel  for  the  defeDse  aftsuiues  more  than  he  has  a  right  to  do,  wlu'n 
he  quotes  from  it  with  such  minute  precision."  •  •  •  "The  coarf 
instructed  the  jury  that  the  credibility  of  all  the  witnesses  beard  in 
the  case  was  before  them.^^  '•*  That  they  could  believe  or  disbelieve 
this  or  that  witness  as  they  saw  fit,  if  after  due  examination  of  the 
whole  evidence  adduced  they  thought  they  were  justified  in  doing  mk" 
From  the  foregoing  statement  it  clearly  appears : 

1.  That  the  charge  complained  of  is  not  brought  np  in  a  bill  of 
exceptions  taken  at  the  time  that  the  charge  wtis  given. 

2.  That  the  charge  was  nut  given  in  writing. 

And  we  may  add  that  from  the  record  it  appears  that  tlie  charj;c 
complained  of  was  not  given  at  all. 

If  we  concede  to  counsel  for  the  accused  the  principle  which  he  con- 
tends for,  that  '^  where  error  of  law  in  the  charge  appears  on  the  face 
of  the  record,  it  is  properly  before  the  court,"  it  is  clear  that  tlie  error 
co.nplained  of  does  not  appear  in  the  record,  in  any  of  the  mode^ 
prescribed  by  law  and  recognized  b^' jurisprudence. 

In  the  case  of  Ricks,  32  An.  1096,  which  he  quotes,  it  appeared  that 
the  obnoxious  charge  had  been  given  to  the  jury  '*  «n  tenting,  and  was 
eml)odied  in  the  record/'  which  is  not  the  case  here.  That  decision  hat* 
been  subsequently  reviewed  by  us  and  has  been  considerably  modified 
in  the  case  of  Baird  et  al.,  34  An.  106,  where  we  showed  the  danger  of 
abuse  in  allowing  the  accused  to  complain  on  api>eal  of  a  charge,  even 
in  writing,  to  which  he  had  not  objected  or  excepted  when  it  was  given, 
by  which  course  he  ^^  would  be  at  liberty  to  take  his  chances  of 
acquittal  on  the  charge  as  delivered,  and  if  convicted,  to  urge  his  objei*- 
tions  in  subsequent  proceedings."  And  without  absolutely  overruling 
the  previous  opinion  we  laid  down  the  following  rule :  ^^  Only  in  rase^ 
of  gross  and  unambiguous  error  will  we  sustain  objections  to  the  charge* 
not  made  and  presented  by  bill  of  exceptions  at  time  of  delivery." 

The  rule  is  sufficiently  favorable  to  the  accused,  and  will  be  adherfd 
to. 

In  this  case  the  accused  has  to  encounter  two  insurmountable  obsta- 
cles :  I  St,  the  charge  was  not  reduced  to  writing ;  and  2d,  no  objection 
was  made,  or  exception  taken,  to  the  charge  at  the  time  of  deliveiT. 
The  circumstances  of  this  case,  in  which  the  defendant  complains  of» 
charge  which  the  Judge  denies  having  given,  and  which  therefore  do¥» 
not  appear  of  record,  justify  the  wisdom  of  the  rule  which  requires  in  all 
but  exceptional  cases,  that  the  objection  to  a  charge  must  be  presented 
by  bill^  of  exceptions  taken  at  the  time  of  delivery. 

The  record  shows  no  error  to  the  prejudice  of  the  defendant* 

Judgment  affirmed. 
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Cole,  Judge  of  the  Twenty'-Third  District  Court  for  f>o  ^^ 

THE  Parish  of  Iberville. 

Wliere  suit  ia  broDxht  on  a  eUira  for  less  than  a  thousand  dollara,  oonpled  with  a  revocatory 
action  to  annai  a  fraud alent  sale  made  by  the  debtor,  so  far  as  it  affects  the  creditor,  the 
purcliaser  at  such  sale  cannot  appeal  to  this  Court  from  a  judgment  annulling  the  sale  to 
the  extent  asked  for,  though  the  propeity  maybe  worth  more  than  flOOO.  Mandamus 
refused. 


A 


PPLICATION  for  a  Mandamus. 


Alex.  Hubert  for  the  Relators. 
Respondent  in  pro.  per. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  an  application  for  a  mandamus  under  the  following 
state  of  facts : 

On  the  2d  of  May,  1882,  Fenelou  Robin,  in  his  own  right  and  as  agent 
and  partner  of  liis  mother,  Mrs.  Julie  Robin,  sold  and  delivered  to  the 
Relators  the  contents  of  a  store,  consisting  of  a  stock  of  dry  goods, 
groceries,  etc.,  for  sixteen  hundred  dollars. 

On  the  6th  of  the  same  month  and  year,  D.  G.  Tutt  &  Co.  of  St. 
Louis,  creditors  of  Mrs.  Julie  Robin  &  Son.,  the  vendors  of  the  stock  of 
goods,  instituted  suit  for  $183.50  against  them,  coupled  with  a  revo- 
catory action  to  have  the  sale  iu  question  declared  null,  so  far  as  it 
aifected  them,  as  having  been  made  in  fraud  of  creditors. 

On  the  dOth  of  September  following,  judgment  was  rendered  in  favor 
of  these  creditors  for  their  debt,  and  annulling  the  sale  so  far  as  it 
affects  the  interest  of  said  creditors  and  ordenng  the  sale  of  so  much 
of  the  property  as  would  suffice  to  pay  their  judgment. 
.  The  Relators  being  parties  to  that  suit,  applied  for  a  suspensive 
appe^il  from  that  judgment,  which  was  refused  by  the  Judge  who  is 
tlie  respondent  herein. 

This  case  comes  clearly  within  the  scope  of  that  of  Loeb  &  Bloom 
vs.  Arent,  33  An.  1086.  That  was  also  a  suit  against  an  alleged  fraud- 
ulent debtor  for  $234,  joined  with  a  revocatory  action.  In  that  case  it 
was  said  :  *' Plaintiffs  do  not  seek  absolutely  to  annul  the  transferf^ 
complained  of,  but  to  avoid  its  effects  as  to  themselves.  In  other 
words,  to  subject  to  their  judgment  of  $234  the  property  of  their  debtor 
alle<;ed  to  have  been  fraudulently  transferred." 
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**  It  is  therefore  dear  that  the  ooly  iftsiie  between  phiiDtiff  and  aippel- 
lants  is  the  riglit  of  the  former  to  enforce  tlie  execution  of  their  judg- 
ment against  property  held  by  appellants  and  acquired  by  them  from 
Arent."     See  also,  ,*M  An.  5()5. 

For  these  reasons  the  alternative  writ  lieretofore  granted  is  set  a«dt, 
and  the  mandamus  is  refused  at  tlie  cost  of  the  Relators. 


No.  8646. 
J.  A.  Hajoluin  vs.  D.  S.  Ramelli. 

An  order  by  thn  Jadjce  of  one  dlvUion  of  th«  Civil  Diatrlct  Coart  for  the  Farisb  of  Orieafts 
titUQiiferTluK  A  cauMH  to  anutlier  tUviHioo  to  Im*  then*  camalatcMl  with  the  inatdvency  j/n- 
eeediuga  of  the  flef<*ndiint.  in  a  compliance  with  Sec.  Iril6  of  the  KeviacHl  SiatatciB,  vhick 
wo  hold  not  to  be  inconsistent  with  Art.  130  of  the  preaent  Cooatitntion. 

Such  an  order  in  not  appealable. 

APPEAL  from  the  Civil  District   Court  for  the  Parish  of  OrleaBi. 
Houston,  J. 


On  Motion  to  Dismiss. 
B,  R.  Form  an  for  the  Appellee. 

A .  Ooldthwaite  and  Ckatf.  S.  Rice  for  the  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  judgment  appealed  from  is  in  the  following  wonls: 
**  It  is  ordered,  etc.,  that  all  the  proceedings  herein  be  transferred  •• 
Division  **  E  "  of  this  court,  there  to  be  cumulated  with  the  insolvenrr 
proceedings  of  Daniel  S.  Ramelli."  It  has  l>een  the  settled  jurispn- 
dence  of  this  Court,  from  a  very  ancient  date,  that  no  appeal  lies  frow 
such  an  order.  Kelly  vs.  Hreedlove,  J)  Mart.  492  j  Pooley  vs.  Moorhonw. 
13  An.  301);  Powell  vs.  Kellar,  1  An.  25  ^  3  Mart.,  0.  S.,  185  ;  3  Mart., 

^.     O.,     MgOt 

We  presume  the  Judge  acted  under  Section  1816,  R.  S.,  which  pro- 
vides that  ^'  suits  brought  anterior  to  the  failure  shall  be  transferretl 
t<o  the  court  in  which  the  insolvent  debtor  shall  have  presented  liie 
Bchedule."  We  do  not  think  this  statute  inconsistent  with  Art.  130  of 
the  present  Constitution.  The  case  is  thus  identical  with  Pooley  t». 
lioorhouse,  13  An.  300. 

It  is,  therefore,  ordered,  that  the  appeal  herein  be  dismissed  at  cost 
of  appellant. 

Rehearing  refused. 
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No.  7877. 
James  H.  Bkekn  vs.  Andr»w  Downey. 

In  a  cause  which  reqairosthe  Investigation  of  long  and  intricate  accotints,  in  which  the  lower 
ooart  did  not  appoint  auditors,  the  Supreme  Court  will  remand  the  case  for  the  purpose 
of  submlttiuj;  the  investiiEC.itlon  of  its  accounts  to  auditors,  under  Art.  443,  C.  P. 

Judgment  reversed  aud  cause  remanded. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Houatoiif  J. 


B.  B.  Forman  for  Plaintiff  and  Appellee. 
J.  H.  Ferguson  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  Plaintiff  brought  this  suit  for  judgment  on  a  balance  of 
$2,504.18,  alleged  to  be  due  to  him  by  defendant  on  an  account  of 
$5,958.94,  covering  a  period  of  seven  years'  duration. 

After  pleading  the  general  denial,  the  defendant  filed  the  plea  of 
payment  of  $1,500  over  and  above  the  credits  allowed  him  by  plaintiff, 
and  re-pleaded  a  general  denial  as  to  the  balance. 

The  judgment  of  the  District  Court  was  in  favor  of  plaintiff  for 
$1,094.96.  Defendant  appeals  and  plaintiff  moves  for  an  amendment 
of  the  judgment,  with  a  view  to  recover  the  whole  amount  of  his 
claim. 

A  correct  solution  of  the  problem  offered  by  the  pleadings  and  the 
evidence  in  the  record  would  necessitate  a  minute  examination,  a 
thorough  consideration  and  a  skilful  comparis*jn  of  long  and  intricate 
accounts,  receipts  and  vouchers,  amounting  together  to  sixty -eight 
documents. 

In  the  language  of  our  predecessors,  in  the  case  of  Spraggins  vs. 
White's  Executors,  4  N.  S.  298,  ^*  It  is  a  matter  of  surprise  to  us  that 
in  cases  like  this,  where  the  law  authorized  courts  to  aid  their  inves- 
tigation by  placing  accounts  before  referees,  the  Judges  of  the  first 
instance  neglect  or  refuse  to  profit  by  their  assistance.  We  think  it 
would  greatly  promote  the  ends  of  justice  to  send  all  such  cases  before 
men  accustomed  to  the  examination  and  settlement  of  accounts;  it  is 
almost  impossible  Judges  can  examine  them  with  the  same  accuracy  or 
arrive  at  as  exact  results.^' 

The  examination  which  we  have  made  of  this  record  has  convinced 
na  that  the  provisions  of  Article  443  of  the  Code  of  Practice  were 
intended  to  meet  precisely  such  cases  as  this. 

In  his  oral  argument  before  us,  plaintiff's  astute  counsel  admitted 
his  inability^  even  after  days  of  tedious  examination^  of  **'  the  inter- 
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luinable  list  of  papers  produced  by  the  defendant,"  to  ascertain  the 
precise  drift  of  bis  defense. 

In  justice  to  other  litigants  whose  cases  are  awaiting  our  action,  we 
are  compelled  to  refrain  from  sucli  an  improbable  and  useless  under- 
taking, and  we  shall  remand  this  cause  for  the  purpose  of  submitting 
its  long  and  intricate  accounts  to  the  examination  of  auditors.  Bird 
vs.  Black,  5  An.  192 ;  McConnell  vs.  Pasley,  31  An.  532. 

It  is,  tlierefore,  ordered,  that  the  judgment  appealed  from  be  reversed 
and  set  aside,  and  that  this  cause  be  remanded  to  the  Civil  District 
Court  of  the  Parish  of  Orleans,  now  vested  with  jurisdiction  in  the 
premises,  to  be  proceeded  with  according  to  law,  with  instructions  to 
submit  the  examination  of  the  accounts  involved  in  said  case  to  auditors 
to  be  appointed  according  to  law. 

Costs  to  abide  tlie  final  determination  of  the  controversy. 

Rehearing  refused. 


No.  6799. 
Adolph  Sickman  vs.  Charles  A.  Diamond  et  al. 

AVhen  one  of  the  appellants  dies  pending  the  appeal,  and  appellee, 
suggesting  his  death,  moves  that  the  administrator  of  his  succession 
be  made  a  party,  but  offers  no  proof  of  the  appointment  of  such  ad- 
ministrator, and  no  appearance  is  made  by  him,  the  Court  cau  render 
no  valid  judgment  in  the  cause  and  the  case  will  be  reinstated  on  the 
docket. 

This  case  is  taken  from  advisement  and  reinstated  on  the  tnal 
docket. 

The  jurisdiction  of  an  action  of  partition  by  one  co-owner  against 
another  co-owner  and  against  the  succession  of  a  thii*d  co-owner 
belongs  to  a  court  of  ordinary  jurisdiction  and  not  to  a  probate  court. 

The  Supreme  Court  can  receive  or  consider  no  new  evidence. 

A  court  cannot  grant  a  relief  not  prayed  for  in  the  pleadings. 

APPEAL  from  the  Second  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 


Homor  &  Benedict  for  Plaintiff  and  Appellee. 

8i,  M,  BMiult  and  Jitw.  H.  Orover  for  Defendants  and  Appellants. 


On  Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by  Mark,  J. 
On  the  Merits,  by  Poch^,  J. 


i 
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No.  8677. 
The  State  op  Louisiana  vs.  John  Jordan. 

The  testimony  taken  on  preliminary  exiunination  of  a  witnem  who  is  a  non*re«ident,  only 
accidentally  present  in  the  state  at  the  time,  and  who  has  never  since  been  here,  will  be 
competent  evidence  at  the  trial  of  the  accused^  where  the  latter  was  confronted  with  the 
witness  at  the  preliminary  examination  and  was  afforded  the  opportunity  of  cross* 
examining  him. 

In  an  indictment  for  obtaining  goods  ander  false  pretenses,  where  amongst  the  pretenses  it  is 
charged  that  the  accnaed  represented  that  "  he  wanted  to  bay  goods  on  credit,  in  the  fair 
and  usaal  course  of  trade,  etc,"  and  that  on  the  fiaith  of  such  representations,  the  goods 
were  delivered^  him,  this  sets  out  such  a  colloquium  as  to  a  bargain  of  sale  as  connects 
the  delivery  of  the  goods  therewith,  and  will  support  the  indictment  without  more  specific 
statement  of  the  nature  of  the  bargain. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Lusenherg,  J. 


W.  L,  Evans  for  Defendant  and  Appellant : 

The  deposition  of  a  witness  taken  on  the  preliminary  examination  before  a  magistrate,  is  not 
admissible  on  the  trial  before  the  Jury,  if  the  State  or  prosecutor  can,  by  due  diligence, 
bring  the  witness  into  court.  The  right  to  use  snch  evidence  grows  out  of  the  great  doc- 
trine of  necessity.  Whatton  Cr.  Ev.,  Sec.  339;  U.  S.  vs.  Macomb,  5  McLean,  987;  State 
vs.  SUplea,  47  K.  H  113 ;  Powell  vs.  Waters,  17  Johns.  176 ;  WUbur  vs.  Sheldon,  6  Cow. 
leS;  Grary  vs.  Spragne,  12  Wend.  41;  Bemey  vs.  Mitchell,  34  N.  J.  L.  337;  Brogg  vs. 
Com.,  10  6rat.  723 ;  Summons  vs.  State,  5  O.  St.  335 ;  Bergen  vs.  People,  17  111.  426 ; 
Kendrick  vs.  State,  10  Humph.  479 ;  Dupree  vs.  State,  33  Ala.  380 ;  Hobson  vs.  Harper,  3 
BUckf.  309 ;  Collins  vs  Com.,  13  Bash.  371;  Oerbauser  vs.  Ins.  Ca,  7  Nev.  174. 

As  to  the  doctrine  of  necessity.  1  Bish.  Cr.  Proc  3d  ed.  Sec.  1195 ;  Sullivan  vs.  State,  6  Texas 
Ct.  A  p.  340. 

Where  the  charge  is  obtaining  goods  by  false  pretenses,  the  Judgment  should  bo  arrested  when 
the  information  foils  to  allege  any  bargain,  or  coUoquium  as  to  a  bai^n  by  which  the 
goods  were  obtained.  Com.  vs.  Strain,  10  Met.  531 ;  SUte  vs.  Philbrick,  31  Maine  401 ; 
State  vs.  Bonnell,  46  Mo.  395. 

J,  C,  Bijan,  Attorney  General,  for  the  State,  Appellee. 


L 

The  opinion  of  the  Court  was  delivered  by 

Fexner,  J,  The  bill  of  exceptions  to  the  Judge^s  ruling  in  admitting 
the  testimony  of  a  witness  taken  on  a  preliminary  examination  cannot 
be  sustained  under  the  circumstances  disclosed  therein.  The  witness 
was  a  non-resident  of  the  State,  who  only  chanced  to  be  here  at  the  date 
of  the  preliminary  examination  and  had  never  since  been  in  the  State. 
The  accused  had  beeu  confronted  with  him  at  the  examination  and 
had  the  opportunity  of  cross-examining  him.  No  smouiA  of  diligence 
on  the  iKirt  of  the  prosecution  could  have  secured  his  attendance  at 
the  trial.  The  case  falls  fully  under  the  doctrine  of  necessity,  under 
which  snch  evidence  is  held  to  be  admissible.  1  Bishop  Cr.  Proc,  Sec. 
1195;  Wharton  Cr.  Ev.,  Sec.  229. 


34  l'.l»' 
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We  have  ourselves  bad  occasion  to  consider  and  apply  this  doctrine 
in  a  case  of  State  vs,  Stewart,  recently  decided  at  Opelousas,  and  not 
yet  reported, 

II. 

The  charge  against  the  accused  was  obtaining  goods  by  false  pre- 
tenses. It  is  urged,  on  motion  in  arrest  of  jadginent,  that  the  infor- 
mat  ion  was  fatally  defective,  because  it  does  not  allege  any  bargain  or 
colloquium  as  to  a  bargain  under  which  the  goods  were  obtained. 

Amongst  the  false  pretenses  set  out  in  the  information  is  this:  that 
the  accused  represented  *^  that  he  then  and  there  wanted  to  buy  goods 
on  credit,  of  the  said  firm  of  Flash,  Preston  &  Co., in  the  fair  and  usual 
honest  course  of  trade,  with  intent  to  pay  honestly  for  them,  etc." 
And  this  is  almost  immediately  followed  by  the  statement  that  said 
Flash,  Preston  &  Co.,  on  the  faith  of  said  pretenses,  did  deliver  goods, 
etc. 

We  think  this  sets  out  such  a  colloquium  as  to  a  bargain  of  sale  as 
connects  the  delivery  of  the  goods  therewith,  and  takes  the  case  out 
of  the  authority  of  Strain's  case,  10  Metcalf,  521,  and  the  other  cases 
founded  therein,  quoted  by  defendant's  counsel,  from  3]8t  Maine,  401, 
and  46  Mo.  395.  This  case  falls  more  properly  under  the  authority  of 
Com.  vs.  Hulbert,  12  Metcalf,  446,  where  the  indictment,  not  substan- 
tially diffeiing  from  the  present,  was  sustained.  See  also,  People  vs. 
Skiff,  2d  Parker,  (N.  Y.)  p.  139. 

Judgment  affirmed. 


No.  8623. 

The  State  of  Louisiana  ex  bel.  G.  A.  Breaux  et  al,  vs.  The 
Judges  of  the  Court  of  Appeals  for  the  Parish 

OF  Orleans. 

A  party  will  not  be  beard  to  contradict  and  go  behind  tbe  express  Jnriadictioiialallegatioaa  of 
bis  own  petition,  for  the  purpose  of  oaating  tbe  appeal  of  his  adversary  who,  in  good 
£fdtb,  has  accepted  and  acted  upon  the  same. 


A 


PPLICATION  for  Prohibition. 


Harry  H,  Hall  for  the  Relators. 
Respondenia  in  pro.  per. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    Relator  seeks,  by  writ  of  prohibition  to  restrain  the 
Judges  of  the  Court  of  Appeals  from  taking  cognizance  of  an  appeal  on 
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the  ground  that  the  amount  involved  exceeded  the  bounds  of  their 
jurisdiction. 

The  suit  in  which  the  appeal  was  taken  was  a  proceeding  by  man- 
damus to  compel  the  Recorder  of  Mortgages  to  erase  the  inscription  of 
mortgages  resulting  from  the  recordation  of  State  taxes  for  the  years 
1871, 1875  and  1876.  The  petition  sets  forth  specifically  the  amount  of 
said  inscriptions  and  resulting  mortgages,  aggregating  the  sum  of 
8828.15,  and  contains  the  further  distinct  allegation  that  "  said  taxes, 
together  with  accrued  interest  and  penalties,  exceed  the  sum  o/$500, 
and  are  less  ^/^a/iSlOOO."  Judgment  was  rendered  in  favor  of  Relators, 
and  the  State,  in  appealing  therefrom,  guided  by  the  allegations  of 
Relators'  own  pleadings,  naturally  sought  the  Court  of  Appeals.  Rela-* 
tors  moved  in  that  Court  to  dismiss  the  appeal  on  the  ground  that  the 
amount  in  dispute  exceeded  $1000;  and,  that  motion  having  been 
denied,  they  invoke  at  our  hands  the  remedy  of  prohibition. 

Authorities  are  quoted  in  support  of  the  doctrine,  always  recognized 
by  ourselves,  that  consent  cannot  give  jurisdiction.  But  no  authority 
can  be  found  holding  that  a  party  may  contradict  and  go  behind  his 
own  specific  juiisdictional  allegations  for  the  purpose  of  ousting  the 
appeal  of  his  adversary  who  has  accepted  and  acted  upon  the  faith 
thereof.  Nothing  in  the  record  contradicts  the  allegations  as  to  the 
amount  of  the  mortgages.  Legal  argument  is  presented  to  show  that 
the  mortgages,  as  inscribed,  cover  not  only  the  principal  of  the  taxes 
but  interest  and  penalties.  The  State  contends,  and  the  Court  of 
Appeals  held,  that  the  inscription  covered  the  principal  only.  These 
extremel}"*  important  questions  were  not  at  issue  in  the  case;  and 
certainly  the  present  is  not  a  proper  proceeding  in  which  we  should  be 
called  upon  to  decide  them.  Upon  the  face  of  Relator's  own  petition 
the  Court  of  Appeals  has  jurisdiction  of  the  cause  and  we  will  not 
listen  to  his  own  impeachment  of  their  truth. 

The  application  for  prohibition  is,  therefore,  denied. 

Rehearing  refused. 


No.  8663. 
Winkler  &  Ricks  vs.  Theib  Creditobs. 

Section  1799  of  the  Reviaed  Statutes,  proTidiniethat  in  dellbentione  of  oreditore  in  insolvepcj 
prooeediogs,  "  the  opinion  of  the  minority  of  the  croditoni  in  nnmber  and  amount  shall 
prevail ;  but  in  ease  of  aay  equality,  then  the  number  of  persons  shall  prerall,"  requires 
unequiTocslly  a  m^orlty  of  ereditora,  both  in  nnmber  and  amount,  in  order  to  choose  a 
syndic,  and  cannot  be  construed  away. 

The  term  "  equality  "  in  the  last  phrase  refers  to  equality  in  amount,  in  which  case  only  can 
the  majority  in  nnmber  elect. 


"1 
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In  case  of  refusal  of  a  mnjurity  of  creditor!!  in  number  and  amoont  to  agree  npon  a  tjaftt. 

Section  1610,  B.  S.  applies. 
The  same  rale  applies  to  all  other  qaestiona  submitted  to  creditors :   in  cajie  of  fafion  ef » 

miOoi^ty  in  number  and  amount  to  afp'ee,   the  court  will  solve  them  accordiog  to  thr 

pioviAions  of  the  insolvent  laws  or  other  laws  in  part  materia. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleani. 
Tmoty  J. 

BraugliH,  Buck  d:  Dinkelspiel  for  the  Appellant. 
Chaa.  S.  Bice  for  the  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fknnkr,  J.  At  a  meeting  of  the  creditors  of  the  insolvents,  a  vote 
was  taken  for  syndic.  W,  O.  Hart  received  the  votes  of  a  majority  ai 
creditors  in  amount,  while  another  party  received  the  Yotesoftk 
majority  in  number.  Hart  asked  to  be  appointed  syndic,  as  baftog 
been  legally  elected,  and  from  the  judgment  of  the  coart  rejecting  W 
application  he  prosecutes  this  appeal. 

Tlie  Judge  rests  his  conclusion  on  the  ground  that  Hart  had  Dot 
received  the  votes  of  the  majority  of  creditors  in  number  and  amouDt, 
as  required  by  Section  1799  of  the  Revised  Statutes,  which  read«  ts 
follows : 

'^  In  all  the  deliberations  which  shall  take  place  between  the  credi- 
tors, either  for  the  choice  of  syndic,  or  for  the  sale  or  disposal  of  tlie 
property  surrendered,  or  for  any  other  object  relative  to  the  mass  of 
the  creditors,  the  opinion  of  the  majority  of  the  creditors  in  nnmber 
and  in  amount  shall  prevail;  but  in  case  of  any  equality,  then  (he 
number  of  persons  shall  prevail." 

It  must  be  admitted  that  the  language  of  the  Sectioif  is  clear  aDd 
unambiguous,  in  so  far  as  it  requires  the  votes  of  *'  the  m?yority  of 
creditors  in  number  and  amount "  in  order  to  elect  a  syndic,  or  to  deter- 
mine any  other  question  w^hich,  under  the  law,  may  be  submitted  ut 
the  creditors. 

An  ingenious  argument  is  presented  to  induce  us  to  disregiird  the 
language  of  the  Statute  and  to  hold  that  the  legislature  meant  to  sav 
that  ''the  opinion  of  the  majority  of  the  creditors  in  amount  shall 
prevail,"  and  that  the  words,  *'  in  nomber  and  "  slipped  into  the  Statnte 
through  inadvertence  and  in  violation  of  the  legislative  iutentioo,  and 
should  be  eliminated  and  disregarded. 

In  support  of  this  it  is  urged  : 

1.  That  a  literal  construction  would  render  the  last  phrase  of  the 
Section  absurd  and  meaningless.  That  phrase  is.  '^bnt  in  case  of  any 
equality,  then  the  number  of  persons  shall  prevail."  It  requires  no 
stress  of  construction  to  reconcile  this  with  the  previous  prorision,  ^ 
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thus :  the  opinion  of  the  majority  in  number  and  amount  shall  prevail, 
but  in  case  of  equality  </i  amount^  then  the  number  of  persons  shall 
prevail.  No  other  equality  could  be  referred  to,  because,  of  course,  if 
there  was  an  equality  in  number,  it  would  be  absurd  to  say  that  the 
majority  in  number  should  prevail. 

2.  It  is  urged  that  the  law  piior  to  the  adoption  of  the  Revised 
Statutes  had  always  been  in  accordance  with  the  view  now  taken  by 
appellant.  Tins  would  rather  seem  to  be  an  argument  against  his 
position  ;  for  if  it  had  not  been  the  legislative  intention  to  change  the 
law,  why  should  they  have  changed  the  language  f 

3.  It  is  claimed  tliat  the  words  "  in  number  and"  evidently  crept 
in  through  inadvertence  or  clerical  error.  This  is  possible ;  but,  on  the 
other  hand,  it  is  to  be  borne  in  mind  that  at  the  dat«  of  the  revision, 
the  bankrupt  law  of  the  United  States  was  in  full  vigor  and  it  required 
a  majority  of  creditors  in  numbers  and  amount  to  elect  assignees.  U. 
S.  Rev.  Stat.,  Sec.  5034. 

It  may  well  be  that  the  legislature  thought  proper  to  assimilate  our 
Statute,  to  this  provision.  A  like  rule  is  also  followed  in  respite 
proceedings  under  our  own  ('ode.     Art.  3086. 

4.  It  is  claimed  that  under  a  literal  construction,  in  case  of  an 
equality  in  number  of  votes,  there  can  be  no  appointment  of  a  syndic 
or  determination  of  any  other  question  which  may  be  submitted  to 
creditors,  and  thus  the  insolvent  proceedings  would  be  clogged  and 
stopped. 

This  apprehension  is  unfounded.  So  far  a^  the  election  of  syndic  is 
concerned,  Sec.  1810,  R.  S.,  fully  provides  for  the  case  of  failure  of  cred- 
itors to  elect,  and  is  again  in  harmony  with  the  U.  S.  Bankrupt  Law, 
Sec.  50.'14.  It  is  true  Sec.  1810  provides  for  the  case  where  the  creditors 
"  refuse  to  appoint  a  syndic,''  but  when  tjiey  refuse  to  vot«  in  such 
manner  as  to  appoint  under  the  Statute,  they  may  well  be  held  *'  to 
refuse  to  appoint." 

This  Court,  in  construing  the  29th  Section  of  the  Act  of  1877,  which 
is  identical  with  R.  S.,  Sec.  1810,  held  "  that  in  case  the  meeting  of 
creditors /a  f/  to  elect  a  syndic,  the  court  shall  authorize  the  sheriff  to 
perform  the  functions  of  syndic."    Morris  vs.  Williams,  6  An.  391. 

So  in  the  nmtter  of  det^mining  the  '*  times,  places,  terms  and  condi- 
tions" of  sale  of  property  under  R.  S.  1812,  it  was  long  since  held  that 
in  case  of  failure  of  creditors  to  fix  them,  they  should  be  governed  by 
the  law  regulating  execution  sales.  Mayiield  vs.  Comeau,  7  N.  S.  180 ; 
Rivas  vs.  Hemstock,  2  Rob.  187^  Egert4)n  vs.  Creditors,  Id.  201. 

Nor  is  there  any  matter  submitted  to  the  determination  of  creditors, 
for  the  disposition  of  which  the  court  cannot  find  ample  authority  in 
law,  in  case  of  failure  of  the  creditors  to  act. 
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The  fear  that  the  inaolvency  proceediags  may  be  stopped  is  entirely 
illusory. 

We  find  nothing  in  this  case  which  would  justify  such  a  heroic 
operation  as  the  excision  of  vital  parts  from  the  body  of  the  law. 

The  Judge  in  this  case  did  not  err,  therefore,  in  rejecting  the  appli- 
cation  of  Hart ',  and,  in  ordering  another  meeting  of  the  creditors  to 
afford  a  new  opportunity  of  election  by  them,  he  exercised  a  discretion 
with  which  we  have  no  disposition  to  interfere. 

Judgment  affirmed  at  appellant's  costs. 

Poch^,  J.,  dissents,  reserring  the  right  to  file  his  reasons. 
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(The  foUovriog  oMes  were,  by  inUtake,  not  reported  among  thoM  of  Hay  la«l,  as  they  ahouli 

hAve  beeu.) 

No.  80;^. 

Nbw  Orlrans,  Spanish  Fort  &  Lake  R.  R.  Co.  vs.  Gkorgb 

Delamore. 

The  law  is  well  Bettled,  that  the  franchiaee  mad  corporate  righta  of  a  Cbmi^By  and  the  meane 
vested  in  It  for  the  puriioKe  uf  ita  existence,  cannot  be  grantt*d  away  and  tianefened  by 
any  aot  of  ita  uwn,  or  by  any  adverse  proceeding,  auiese  with  the  consent  of  the  oiiginal 
grautfir,  £>rmaUy  exprvsned.  In  the  abseuco  of  any  provision  to  that  efTcrct,  either  in  the 
geueriil  law  or  in  the  charter  of  such  Company,  the  fram-hise  cannot  be  levied  upon 
f(ir  debt. 

The /ranehite,  so  tertnod,  in  this  case,  is  nothing  more  than  a  right  of  way  or  lioenae  conferred 
by  the  Mimicipul  Ordinance,  and  cannot  be  treated  a4  a  corporate  right,  which  derives 
only  from  sovcrvigu  dlH|>ensation.  It  is,  in  thi.i  instance,  ouly  an  incident  of  tbeoor|)orate 
existence  of  the  Company,  as  created  by  law,  and  determines  with  the  extinotioo  of  undh 
corporate  lifH. 

Hence,  neither  the  franchise  or  corporate  rights,  nor  the  right  of  way  of  the  Company,  have 
passed  at  the  bankruptcy  sale. 


A 


FPEAL  from  tbe  Fifth  DUtrict  Court  for  the  Parish  of  Orleana. 
BogerSf  J 


Chas,  8.  Ricennd  Breanx  ijt  Ilall  for  Plaintiff  and  Appellant. 
Mo  ft  d  Kelly  ^  on  sunie  side,  on  Application  for  Rehearing. 
W.  8.  Benedict  for  Defendant  and  Appellant. 


The  opinion  of  the  Couit  was  delivered  by 
•  Berml'dez,  C.  J.  The  plaintiff  has  etgoined  the  defendant  from 
judicially  selling  a  frame  structure  at  the  Spanish  Fort  on  the  Pontr 
chartrnin  Lake  nhore,  and  a  franchise  j^ranted  by  municipal  ordinance, 
of  the  ri$|;ht  of  way  from  a  central  point  in  the  urban  part  to  said  Fort 
and  slu^re. 

Tlie  ground  of  opposition  to  the  seizure  is,  that  the  building  and  the 
right  of  way  belong  to  (he  plaintiff  and  not  to  defendant's  judgment 
debtor. 

The  defenses  are:  that  the  structure  is  not  on  plaintiff ^s  land,  was 
not  constrni'ted  by  plaintiff  or  any  one  for  its  account,  and  tlmt  thit 
riglit  of  way,  which  was  granted  by  the  City  of  New  Orleans  to  defend- 
ant's judgment  debtor,  has  never  passed  to  plaintiff  and  still  is  the 
property  of  that  debtor. 

There  was  judgment  decreeing  the  building  to  belong  to  defendant's 
debtor,  and  the  franchise  to  have  enured  to  the  plaintiff^  and  not  to  be 
liable  to  the  seizure  effected  of  it. 

PVom  the  judgment  so  rendered  both  litigi^ts  appeal. 

For  a  proper  understanding  of  the  merits  of  the  case,  a  clear  koowl- 
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edge  of  the  established  facts,  in  their  chronological  order,  is  of  gi*eat 
value. 

On  the  19th  of  May,  1873,  a  corporation  styled  "The  Canal  Street, 
City  Park  and  Lake  Railroad  Company  "  was  created.  By  OrdinaBces 
2264,  2548  and  3146,  a  right  of  way  was  granted  it  by  the  Municipal 
Council,  to  extend  from  the  neutral  ground  on  Basin  street,  near  Canal 
street,  in  the  Second  District  of  New  Orleans,  through  a  determined 
route  to  the  Lake  shore  at  the  Spanish  Fort. 

This  Company  went  into  bankruptcy  and  on  the  29th  of  November, 
1876,  the  i>roperty  surrendered  was  ordered  to  be  sold,  part  casli  and 
part  on  credit,  with  vendor's  lien  and  mortgage.  The  advertisement 
described  the  railroad,  main  track  and  branches,  the  stations,  the  build- 
ings, Qar  fixtures,  stock  and  other  effects  and  all  the  franchUetf  of  the 
Company. 

On  the  14th  of  July,  1877,  at  the  sale,  an  adjudication  was  made  to 
T.  H.  Handy,  part  cash  and  part  on  time,  the  notes  to  be  secured  by 
vendor's  lien  and  special  mortgage,  with  the  clause  de  non  aliennndo. 

This  sale  was  confirmed  by  the  Bankrupt  Court  at  its  November 
term,  and  an  act  of  sale  was  ordered  to  be  executed  by  the  special 
master,  yrhich  was  passed  on  January  26th,  1878,  describing  what 
purported  to  have  been  sold,  including  the  franchises  or  right  of  way 
grant-ed  by  the  City. 

On  tlie  31st  of  January,  1878,  another  corporation  by  the  same  name 
as  the  defunct  one  was  formed  for  like  purposes. 

On  the  22d  of  May,  1878,  the  City  Council  granted  to  it,  by  Ordinance 
4523,  rights  similar  to  those  previously  conceded  to  the  first  Company. 

On  the  15th  of  August,  1878,  Handy  assumed  to  transfer  to  the  Com- 
pany all  the  property  which  he  liad  acquired  on  the  14th  of  July  pre- 
vious, on  the  assumption  by  the  corporation- of  his  debts  and  liabilities 
as  adjudicatee  and  purchaser. 

Subsequently,  one  of  the  notes  thus  assumed  having  matured  and 
remaining  unpaid,  executory  process  issued,  the  property  affected  was 
seized  and  on  the  8th  of  March,  1879,  was  adjudicated  to  Moses 
Schwartz  '&  Bro. 

On  the  31st  of  March,  1879,  another  corporation,  the  present  plaintiff, 
was  formed  for  object.s  similar  to  those  which  the  previous  corporations 
had  proposed  to  carry  out. 

On  the  9th  of  April,  1879,  Schwartz  &  Bro.  transferred  to  it  the 
property,  and  in  terms  the  franchise  also. 

On  the  25th  of  October,  1879,  the  defendant,  Delamore,  who  had 
obtained  judgment  against  the  second  corporation,  levied  his  writ  oti 
the  frame  building  already  mentioned,  known  as  the  *'  Pavillion,"  and 
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ou  the  light  of  way  gninted  that  corporation  by  the  City  by  Ordinauce 
4523,  adopted  May  25th,  J 878. 
The  questions  presented  are  : 

1.  Wliether  t)ie  Pavillion  l»elougs  to  the  plaintiff. 

2.  Whether  the  franchises  or  right  of  way  first  granted  by  the  City  to 
tlie  first  Company  passed  to  Handy  ;  whether  they  next  were  transferred 
by  him  to  the  second  Company;  whether  they,  or  those  conferred  by 
Ordinance  452^^,  afterwards  passed  from  it  under  the  executory  pro- 
ceedings to  Schwartz  &  Bro.,  and  whether  they  were  finally  transferred 
by  the  hitter  to  the  present  phiintifi*. 

First.  We  do  not  think  it  necessary  to  decide  presently,  whether 
the  soil  on  which  the  **  Pavillion"  was  built  forms  part  of  the  realty 
which  the  plain tift'  acquired  from  Schwartz  &.  Bro.  The  contention  is 
not  about  that  soil  but  about  the  building. 

The  evidence  sliows  that  the  structure  was  connected  with  plain - 
tiff ^8  undisputed  land  and  was  for  its  exclusive  use;  that  it  had  been 
put  up  for  his  purposes  by  a  third  party,  before  the  plaintiff  had 
acquired  any  existence,  and  that  it  was  finished  or  completed  by  the 
second  Company.  W^e  hear  no  complaint  in  this  suit,  either  from  such 
party  or  from  such  Company,  unless  it  be  through  Delaraore  champion- 
ing its  riglits.  The  building  was  in  existence  and  such  as  it  is  attached 
to  and  in  the  use  of  the  land  when  the  writ  was  executed  against  the 
Company.  The  advertisements  included  the  land  and  all  its  accessories. 
By  the  adjudication  to  Schwartz  &  Bro.,  the  Pavillion  passed  from  the 
Company  to  them  and  it  afterwards  was  transferred  by  them  to  the 
plaintiff,  who  therefore  owns  it  to  the  exclusion  of  the  creditors  of  the 
Company,  wlu)  had  not  previously  expropriated  it. 

Second,  The  right  of  way  granted  by  the  City  to  the  first  Company 
was  not  transferred  t<>  its  creditors.  It  did  not,  therefore,  pass  to 
Handy  at  the  bankruptcy  sale.  It  had  reverted  to  the  grantor,  Handy, 
who  had  not,  therefore,  acquired  it,  did  not  encumber  and  did  not 
transfer  it  to  the  second  corporation,  which  consequently  never  owned 
it.    2  Kent,  Ed.  1867,  p.  33;^,  note. 

The  City  authorities  granted  the  second  corporation  a  similar  right 
of  way,  which  was  accepted  by  it.  This  acceptance  negatives  tlie  theory 
that  tliis  corporation  acquired  the  right  of  way  adjudicated  to  Handy 
at  the  sale  of  the  assets  by  the  special  master. 

This  right  of  way  granted  by  the  City  to  the  second  Company,  by 
Ordinance  No.  4523,  was  never  mortgaged  at  all  by  it,  still  less  seized 
and  sold.  The  plaintiff  claims  that  the  grant  was  a  superfluity,  but 
this  is  not  so.  As  the  first  right  of  way  was  not  surrendered,  was  not 
sold,  was  not  transferred  to  the  seoond  (company,  but  had  reverted  to 
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the  City,  it  was  not  sold  to  Schwartz  ^  Bro.,  who  did  not,  therefore, 
acquire  and  did  not  sell  it  to  the  plaintiff. 

The  second  (Joinpaiiy  was  created  under  the  general  laws  of  the 
State,  and  had  the  right  to  *^  borrow  maney^  for  the  constraction  or 
repairs  of  the  road.  ^^  For  thai  purpose,'*^  it  could  issue  bonds  and 
secure  them  by  mortgage  upon  the  franchises  and  all  the  property 
belonging  to  it.    R.  S.  692,  693,  2;«N3 ;  Redtleltl  11,  408. 

Had  it  done  so,  and  on  it«  failure  to  pay  had  the  property  and  fran* 
ehise  encumbered  been  sold,  the  purchaser  would  have  stepped  in  its 
place  and  would  have  acquired  and  lield  both. 

But  the  Company  had  no  right,  when  it  made  the  purchase  from 
Handy,  to  secure  the  price  of  sale,  as  it  did,  on  the  franchise  which  was 
inalienable.  It  did  not  mortgage  for  any  purpose  the  franchise  or 
right  of  way  conceded  by  Ordinance  4523. 

It  could  have  mortgaged  the  franchise  and  thus  made  it  liable  to 
seizure,  sale  and  transfer,  if  the  mortgage  had  l>een  consented  to  secure 
the  payment  of  money  borrowed  for  the  conatrnction  or  repairs  of  the 
road.  It  has  not  done  it,  and  what  was  otherwise  done  is  of  no 
effect. 

It  is  settled  by  numerous  authorities  that  the  francliises  and  corpo- 
rate rights  of  a  Company  and  the  means  vested  in  them,  wliich  are 
necessary  to  the  existence  and  maintenance  of  the  object  for  which 
they  were  created,  are  incapableof  being  granted  a  way  and  transferred 
by  any  act  of  the  Company  or  by  any  adverse  proceeding,  unless  with 
the  consent  of  the  donor  or  grantor  formally  expressed.  In  the  absence 
of  any  provision  to  that  effect,  either  in  the  general  law  or  in  the 
charter,  it  is  settled  that  the  franchise  cannot  be  levied  upon  for 
debt. 

The  argument  is  unwholesome  that  the  Statute  which  authorizes  the 
mortgage  of  the  franchise  in  cert^iin  cases  was  designed  merely  to 
make  the  franchise  mortgageable,  whicli  otherwise,  not  being  a  i^al 
right,  would  not  be  so.  The  intent  of  the  law  may  have  l>eeu  such, 
but  the  main  object  was  to  nmke  the  franchise  transferrnble,  as  without 
such  a  law  it  would  not  be  so. 

The  franchise  so  termed  in  this  case  is  nothing  more  than  a  right  of 
way.  *  The  franchise  proper  is  the  right  to  beco:u^  a  corporation,  and 
when  such  to  exist  and  operate.  The  riglit  of  way  is  an  incident 
growing  out  of  such  existence  and  which  determines  with  the  extinc- 
tion of  corporate  life.  It  is  a  personal  servitude,  the  exercise  of  which 
was  confined  to  the  grantee  in  default  of  stipulation  to  the  contrary, 
and  which  is  dissolved  when  the  grantee  ceases  to  exist  or  forfeit^s  the 
right  to  enjoy  it.    R.  C.  C.  722,  821. 

The  grant  or  license  conferred  by  the  municipal  ordinance  was  a 
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mere  riglit  of  wuy.  It  does  not  come  within  the  dclinitiou  of  a  frai^ 
chiHe,  which  the  City  could  not  confer  and  which  derivcM  only  from 
Aovereign  di^pensiition.    73  111.  548;  4  Kernan,  506. 

A  corporation  i8  an  artificial  being  which  the  law  alone  can  create. 
When  created  it  cannot  transfer  its  own  existence  into  anoiher  body, 
jior  can  it  enable  natnral  persons  to  act  in  its  name,  as  its  agents.  The 
franchise  to  be  a  corporation  is,  therefore,  not  a  subject  of  sale  and 
transfer,  unless  the  law  by  some  positive  provision  has  made  it  so  and 
pointed  out  the  modes  in  which  such  sale  and  transfer  may  be  effected. 

When  the  sovereign  covenants  and  agrees  that  a  certain  corporation 
^hall  administer  certain  franchises,  its  ordinary  judgment  creditors 
may  sell  it-s  property,  but  not  its  franchises.  They  are  beyond  the 
reach  of  an  ordinary  execution.  It  is  a  State  prerogative  to  put  the 
administration  of  its  franchises  into  such  hands  as  it  may  choose. 
Those  franchises  cannot  be  transferred  to  other  hands  without  the 
consent  of  the  grantor.  Neither  the  fmnchise  nor  the  right  of  way 
could  be  trans'ferred.  Hence,  neither  has  passed  at  the  bankruptcy 
alleged  sale  thereof.  If  neither  passed  to  Handy,  he  transferred 
nothing  to  the  second  Company,  which  having  acquired  none,  trans- 
feiTcd  ncme  to  Schwartz  &  Bro.,  who  having  purchased  none,  conveyed 
none  to  the  plaintiff. 

We  do  not  understand  the  plaintiff  as  claiming  any  other  title  from 
8chwartz  &Bro.  than  such  as  they  may  have  acquired  from  the  second 
Company,  at  the  seizure  and  sale  brought  about  by  the  n(»n- payment 
by  it  of  the  obligations  of  Handy,  assumed  by  it  in  the  sale  from  Handy 
to  it,  of  the  franchise  said  to  have  been  ticquired  at  the  marsliars  sale, 
in  the  bankruptcy  proceedings.  The  plaintiff  does  not  claim  to  have 
acquired  through  it«  authors  the  right  of  way  granted  by  the  City  to 
the  second  Company  by  municipal  ordinance.  The  petition  repudiates 
the  idea  that  the  second  Company  acquired  the  right  of  way  otherwise 
than  from  Handy  and  by  him  in  the  bankruptcy  proceedings  of  the 
first  Company.  2il  Kent,  Ed.  J 867,  p.  .S:i3,  Note;  Stewatt  vs.  Jones,  40 
Mo.  140  ;  Susquehanna  Canal  Co  vs.  BiHiham,  9  Watts  &  S,  27,  (Pa.) ; 
Arthur  vs.  Commercial  Bk.,  9  Snied.  &  M.  3.94,  (Miss.  Ct.  of  Appeals)  ; 
Randolph  vs.  Larned,  N.  J.  Ct.of  Errors,  17  N.  J.  Eq,  557 ;  73  III.  .541 ; 
28  L.  An.  222 ;  93  U.  S.  222 ;  12  How.  40  ;  10  Allen,  448 ;  2  Kent,  305, 
,*J07,  284  ;  Angell  &  Ames  on  Corp.,  Ed.  1875,  Sec.  191,  pp.  163  to  165, 
and  Notes ;  Redfield  on  Railways,  2d  Ed.  1869,  pp.  462,  466,  478,  491, 
.5.53,  and  Notes. 

Whether  the  right  of  way  under  Ordinance  4523  has  continued  to 
exist  and  vests  in  the  second  Company,  is  a  question  which  we  will 
not  assume  to  determine  in  the  present  controversy.  When  the  ques- 
tion will  be  presented  in  proper  form  and  betM'een  the  proper  parties, 
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we  will  (leterniiDe  whether  the  ri^ht  of  way  was  or  not  a  fraochise, 
was  or  not  a  license,  was  or  not  personal  and  intransniissiUle,  reverted 
or  not  to  the  Cit^'. 

All  that  we  are  called  upon  now  to  determine  is,  whether  it  was  or 
not  acquired  by  the  plaintiff,  who  has  in  this  suit  asserted  title  to  if. 
That  question  we  answer  in  the  negative.  44  N.  H.  127 ;  8  Gray,  575  ; 
73111.541. 

We  wisli  to  be  understood  as  not  deciding  whether  or  not  that  right 
of  way  exists  and  vests  in  defendant's  judgment  debtor. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  ^;everBed ;  and  proceeding  to  render  such  judgment  as  should 
have  been  rendered,  it  is  ordered,  adjudged  and  decreed  that  the  in- 
junction herein  issued  be  perpetuated  as  to  the  frame  building  known 
as  the  "  Pavillion,"  and  that  in  other  respects  it  be  dissolved,  and  that 
plaintiff's  demand  be  rejected,  the  costs  of  appeal  to  be  paid  equally 
by  the  appellants. 

Rehearing  refused. 

Mr.  Justice  Fenner  recuses  himself,  having  been  of  counsel. 


Lew,  J.    I  concur  with  the  Chief  Justice  and  Mr.  Justice  Poche  in 
refusing  the  rehearing  applied  for  in  this  case. 


Todd,  J.,  dissents  on  rehearing  and  thinks  the  rehearing  should  be 
granted. 


48  1900  No.  8457. 

49  1334 
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ell4_370;  Interpretatiou  of  Acts  of  the  Legisliiture  fixing  the  boundary  linea  between  the  Parishes  of 

Lafourche  and  Terrebonne. 

In  case  of  ambiguity  in  the  EugliBh  text  of  an  Act  of  the  Legiidatore,  the  French  text  may  br 

conHuIted  and  serve  to  explain  the  ambiguity. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  Terrebonne. 
Qoode,  J. 


Clay  Knohloch  and  B.  A,  O^SHllivan  for  Plaintiff  and  Appellant. 

JB.  F.  Winchester  and  Suthan  d  Suthon  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Pooii^,  J.  This  is  an  action  to  judicially  ascertain  and  detemiioe 
the  boundary  lines  between  the  Parishes  of  Lafourche  and  Terrebonne, 
and  this  appeal  is  taken  by  the  Parish  of  Lafourche,  from  a  judgment 
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<ff  the  District  Court  allow iug  the  doubtful  or  disputed  territory  to  the. 
Parish  of  Terrebonne. 

A  reference  to  the  Act  of  the  Legislature  creating  the  Parish  of 
TeiTeboune  and  uefining  its  limits,  is  necessary  to  an  understanding, 
of  the  issue  involved  in  this  controversy,  which  hinges  exclusively  on 
»  proper  interpretation  of  the  Act,  wliich  was  approved  on  the  22d  of 
March,  1822,  and  from  which  we  quote  the  following  Section  which  is, 
the  source  of  the  contention  : 

**  That  all  that  tract  of  land  lying  to  the  westward  of  Bayou  La- 
fourciie,  bounded  as  follows :  to  the  east,  from  the  middle  of  the  line- 
drawn  from  the  low^er  boundary  of  Charles  Ballot^s  plantation,  to  the 
lower  side  of  Lacoupe  of  Bayou  Bcpuf,  thence  following  a  line  parallel 
with  the  Bayou  Lafourche  to  within  eiglity  arpeuts  of  Bayou  Terre- 
bonne, from  thence  winding  round  the  settlement  of  said  Bayou  Terre- 
Inmne  to  the  distance  of  forty  nqients  from  Bayou  Lafourche,  to  6e 
continued  until  a  distance  of  eighty  arpents  from  the  latter  Bayou  can- 
be  effected  without  encountering  the  limits  of  the  lands  on  Bayou 
Terrebonne,  from  thence,  still  at  a  distance  of  eighty  arpents  from, 
Bayou  Lafourche,  a  line  parallel  with  said  Bayou  t^  the  Bayou  Blue 
Water,  following  whose  right  Imnk  to  the  sea  shall  terminate  its  east-, 
ern  boundary ;  to  the  west,  starting  from  the  lower  side  of  Lacoupe 
of  Bayou  BcBuf  to  the  settlement  on  the  At«hafalaya,  and  following^ 
tlt«  eastern  shore  of  Atchafalaya  Bay  to  the  sea,  including  Marsh 
Island,  shall  form  a  separate  parish,  to  be  called  the  Parish  of< 
Terrebonne." 

By  Act  No.  97  of  1850,  the  western  boundary  was  altered  so  as  \a^ 
run  as  follows : 

.  **  Beginning  at  the  point  w-here  the  line  between  the  Parishes  of 
Lafourche  Interior  and  Assumption  intersects  the  north  boundary  of 
township  No.  16,  range  No.  14  east,  thence  along  said  north  boundary- 
to  the  northeast  corner  of  said  township,  thence  east  along  the  north 
boundary  of  township  No.  16,  ninge  No.  15,  six  miles  to  the  uorthea«^ 
corner  of  said  township,  thence  north  along  the  east  boundary  of 
township  No.  15,  range  No.  15  east,  two  miles,  thence  east  according 
to  the  section  lines  of  the  public  surveys,  three  miles  to  back  line  of 
tlie  lands  of  Mrs.  Lemijel  Tanner,  at  a  distance  of  eighty  arpents  from 
the  Bayou  Terrebonne,"  and  thence  according  to  the  lines  described  ia 
the  Act  of  1822. 

There  is  no  contest  about  any  lines  on  the  west  of  Bayou  TeiTeboune, 
uor  abont  the  line  running  east  from  a  point  forty  arpents  from  Bayou* 
I>2ifourche,  crossing  Bayou  Terrebonne,  in  the  rear  of  the  town  of 
Thibodanx,  and  extending  east  to  the  end. of  the  last  property  or  set- 
tlement on  Bayou  Terrebonne  at  the  line  of  Lafourche  ;  but  the  con- 
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teution  begins  at  that  point,  which  we  shall  for  convenieDce  designate 
A8  point  F. 

Plaintiff  contends  that  from  said  point  the  line  should  ran  due  south, 
and  continue  to  wind  round  the  settlements  on  Bayou  Terrebonne,  on 
the  eaflt,  as  it  does  on  the  west  side,  until  a  point  at  eighty  arpents 
from  Bayou  Lafourche  can  be  reached,  without  encountering  tbelimif» 
of  the  lands  on  Bayou  Terrebonne,  etc. 

Defendant,  on  the  other  hand,  maintains  that  from  the  said  point  F, 
the  line  should  continue  to  run  east  by  south  parallel  with  Bayou  La- 
fourche, and  forty  arpent^  from  said  Bayou,  until  a  distance  can  be 
reached  eighty  arpents  from  said  Bayou,  without  encountering  the 
limits  of  the  lands  on  Bayou  Terrebonne,  etc. 

In  other  words,  plaintiff  urges  that  the  '*  winching  round  ^  the  settle- 
ment of  the  east  of  Bayou  Terrebonne  is  the  subject  of  the  verb  to  ''  be 
continued,'^  and  that  said  '*  winding  round"  the  settlement  of  Bayoa 
Terrebonne  on*  the  west  should  be  the  boundary  line;  and  defendant 
insists  that  the  distance  of  forty  arpents  from  Bayou  Lafourche  being 
the  subject  of  the  verb  "  to  be  continued,"  tliis  line,  distant  forty 
arpents  from  Bayou  Lafourche,  should  be  the  boundary  on  the  west  of 
Bayou  Terrebone,  until  it  strikes  Bayou  Blue  Water.  As  the  langnage 
is  somewhat  ambiguous,  the  real  intention  of  the  legislator  must  be 
sought  by  considering  the  object  proposed  in  the  establishment  of  this 
portion  of  the  boundary  lines  between  the  two  Paiishes.  As  the  lines 
of  the  settlement  on  Bayou  Terrebonne  ran  at  right  angles  with  the 
lines  of  the  estates  situated  on  Bayou  Lafourche,  the  main  and  the 
evident  object  of  the  legislator,  in  running  the  lines  of  the  new  parish 
BO  near  the  Bayou  Lafourche,  and  in  enacting  that  the  line  from  a 
point  eighty  arpents  from  Bayou  Terrebonne  and  running  north  to 
a  point  forty  arpents  from  the  Lafourche,  should  ''wind  round"  the 
settlement  or  laud  lines  on  Bayou  Terrebonne,  was  to  avoid  any 
change  in  the  lines  of  the  owners  of  property  of  that  settlement,  or  t« 
avoid  placing  portions  of  their  property  in  one  parish  and  portions  in 
another.  And  the  same  care  was  taken  not  to  break  up  the  lines  of 
the  Lafourche  lands.  In  our  opinion,  the  same  object  prevailed  in  the 
legislator's  mind  in  establishing  the  lines  west  of  Bayou  Terrebonne 
so  as  not  to  cut  up  the  lines  of  land  owners  in  either  parinh  and  U> 
have  entire  estates  exclusively  in  one  or  the  other  of  the  two  {Mirishes. 
Hence,  we  conclude  that  wiiat  was  to  be  continued  after  point  F,  or 
the  intersection  of  the  rear  boundary  west  of  the  last  trm^t  on.  Bay  on 
Terrebonne  and  the  rear  line  of  forty  arpent-s  froip  Bayou  Lafourche^ 
yftLR  the  "winding  round"  the  settlement  of  Bayou  Terrebonne,  until 
|k  distance  of  eighty  arpents  from  Bayou  Lafourche  can  l>e  effected* 


NEW  ORLEANS,  DECEMBER,  1882.  1233 

Piirish  vs.  PftrlHb. 

— — — 1  ■-   —     -  -  I  ■-  ■  — -^ — 

etc.    Sach  line  does  not  enconnter  the  limits  of  the  lands  on  Bayou 
Terrebonne,  it  merely  follows  along  or  "  winds  round  "  such  limits. 

No  reasons  are  advanced  by  defendant,  and  none  are  apparent 
from  the  equities  of  the  case,  why  the  boundary  line  on  the  east  of 
Bayou  Terrebonne  should  be  at  a  greater  distance  from  the  lines  of  the 
settlement  on  said  Bayou,  than  on  the  west  of  the  Bayou,  where  the 
line  ''  winds  around  '^  the  Terrebonne  lands. 

This  construction  of  £he  doubtful  words  of  the  Act  leaves  entirely  in 
Terrebonne  Parish  the  estates  situated  on  Bayou  Terrebonne,  and 
leaves  entirely  in  the  Parish  of  Lafourche  the  lands  fronting  on  Bayou 
Lafourche,  and  it  avoids  the  very  difficulty  of  two  parishes  claiming 
taxes  from  the  same  owner  for  the  same  lands,  which  has  given  rise  to 
this  complicated  litigation. 

This  conclusion  is  fortified,  and  in  our  minds  absolutely  justified,  by 
tlie  French  text  of  the  Statute,  which  is  free  of  the  ambiguity  which 
characterizes  tlie  English  text. 

In  calling  to  our  aid  the  French  text,  we  do  not  lose  sight  of  the  rule 
of  our  jurisprudence,  which  requires  that  when  the  two  texts  differ  the 
English  text  must  prevail. 

But  we  are  supported  by  very  respectable  authority  in  holding  that 
*'  when  a  law,  written  in  the  language  of  the  Constitution  is  doubtful, 
the  sense  in  which  the  members  of  our  Legislature,  who  at  that  time 
spoke  French,  understood  it,  may  be  safely  called  to  our  assistance  to 
explain  what  is  uncertain."    9  M.  364,  Breedlove  vs.  Turner. 

The  sense  which  they  gave  to  a  Statut-e  affords  the  highest  order  of 
contemporaneous  interpretation  which  the  case  affords.  The  doubtful 
portion  of  the  Statute  in  the  English  reads  as  follows  in  the  French 
text:  **delA  en  eontoiirnant  les  <^tablissements  du  dit  bayou  Terre- 
bonne, k  quarante  arpens  du  bayou  Lafourche,  jusqu'd  ce  qu'il  soit 
possible  de  s^^loignerde  qnatre-vingts  arpens  de  ce  dernier  bayou,  sans 
toucher  aux  limites  des  terres  du  bayou  Terrebonne." 

This  language  clearly  conveys  the  idea  that  the  boundary  lines 
should  "  wind  round  "  three  sides  of  the  settlement  on  Bayou  Terre- 
bonne; first  at  the  western  end,  secondly  on  the  lateral  line,  inter- 
secting the  forty  arpent  line  from  Bayou  Lafourche,  and  thirdly  on 
the  eastern  end. 

The  next  difficulty  suggested  for  solution  is  the  proper  location  of 
the  Bayou  Blue  Water,  mentioned  in  the  Act  of  1822. 

Plaintiff  cont-ends  that  it  is  the  first  stream  east  of  Bayou  Terrebonne, 
taking  its  rise  near  the  Lafourche  at  a  short  distance  from  Thibodaux- 
ville,  running  to  the  sea,  nearly  parallel  to  Bayou  Terrebonne,  and 
sometimes  known  as  Bayou  du  Ch^ne. 

155 
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Defendant  on  the  other  hand  locates  Ba3'ou  Bine  Water  east  of  the 
latter  stream,  running  northeast  near  Lake  Long,  until  it  intersects 
and  forms  one  stream  with  another  bayou  of  the  same  name,  flowing 
out  of  Lake  Fields,  and  thence  running  to  the  sea  parallel  with  Bayou 
Lafourche. 

From  extracts  of  the  American  State  papers,  containing  confirma- 
tions by  sections  and  townships  by  the  general  gorerument,  of  lands 
situated  on  Bayou  Blue  Water,  we  are  satisfied  that  the  stream  referred 
to  in  the  Act  of  1822  is  correctly  located  by  plaintiff.  Hence,,  we 
conclude  that  the  judgment  of  the  lower  court,  which  sustains  the  con- 
struction of  defendant  on  the  two  points  in  controversy  does  not  give 
a  correct  interpretation  of  the  Act  creating  the  Parish  of  Terrebonne. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be 
annulled,  avoided  and  reversed  ;  and  it  is  now  ordered,  adjudged  and 
decreed  that  the  following  are  the  lines  fixed  by  law  as  the  boundary 
lines  between  the  Parishes  of  Lafourche  and  Terrebonne :  '*  Beginning 
at  the  point  where  the  line  between  the  Parishes  of  Lafourche  Interior 
and  Assumption  intesects  the  north  boundary  of  township  No.  sixteen,, 
range  No.  fourteen  east,  thence  along  said  north  boundary  to  the 
northeast  corner  of  said  township,  thence  eaat  along  the  north  boun- 
dary of  township  number  sixteen,  range  number  fifteen,  six  miles  to 
the  northeast  corner  pf  said  township,  thence  north  along  the  east 
boundary  of  township  number  fifteen,  range  number  fifteen  east,  two 
miles,  thence  east  according  to  the  section  lines  of  the  public  surveys, 
three  miles  to  the  back  lines  of  the  lands  of  Mrs.  Lemuel  Tanner,  at  a 
distance  of  eighty  arpents  from  the  Bayou  Terrebonne ;  from  thence, 
winding  round  the  settlement  of  the  said  Bayou  Terrebonne  to  the 
distance  of  forty  arpents  from  the  Bayou  Lafourche,  said  winding 
round  said  settlement  to  be  continued  east  to  the  rear  west  line  of  said 
settlement,  thence  south,  still  winding  round  the  settlement  of  Bayou 
Terrebonne,  on  the  east  of  said  Bayou,  until  a  distance  of  eighty 
arpents  from  Bayou  Lafourche  can  be  effected  without  encountering 
the  limits  of  the  lands  on  Bayou  Terrebonne;  from  thence,  still  at  a 
distance  of  eighty  arpents  from  Bayou  Lafourche,  a  line  parallel  with 
said  Bayou  to  the  Bayou  Blue  Water,  otherwise  known  as  Ba^'ou  du 
Ch^ne,  following  its  right  bank  to  the  sea.''  Costs  of  this  appeal  to  be 
paid  by  defendant. 

Rehearing  refused. 
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No.  a^s?. 

J.  S.  Ikbkd  vs.  Mrs.  B.  E.  Postlewhaite  et  al. 

This  Coart  will  pot  pau  upon  the  whole  JuHf^moDt  of  the  court  a  qua^  when  the  latter  only 
l^ranted  an  appeal  from  a  certain  portion  of  such  Judgment.  The  nature  of  this  caose 
requirea  that  it  should  be  rehianded. 

APPEAL  from  the  Eighth  Distinct  Court,  Parish  of  East  Carroll. 
Delony,  J. 


W.  G,  Wyly  for  Plaiutiff  and  Appellant. 

Jt\  F.  Monigomery  for  Mrs.  Postlewhaite,  Defendant  and  Appellee. 

J.  M.  Kennedy  and  B,  B.  Fonnan  for  Frankenbnsh  and  Englesiug, 
Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff  enjoined  the  execution  of  an  order  of  seizure 
and  sale  against  a  certain  planUition  mortgaged  to  the  defendant,  Mrs. 
Postlewhaite,  by  J.  Burnet,  J.  M.  Frankenbush  and  F.  C.  Englcsing, 
members  of  the  commercial  partnership  of  J.  Burnet  &Co.  The 
plaintiff  alleged,  in  substance,  that  he  bought  in  1874  one-half  of  this 
plantation  known  as  "  Wayaway  Plantation,"  from  the  parties  above 
named,  and  subsequently  bought  the  one-third  interest  of  Burnet  in 
the  other  half,  but  that  his  deeds  were  never  recorded.  That  in  1877, 
the  said  parties,  without  his  consent,  mortgaged  the  entire  plantation 
to  Mrs.  Postlewhaite  for  ten  thousand  dollars.  That  after  the  purchase 
of  his  interest  in  said  plantation  he  became  a  planting  partner  with 
his  co-proprietors  and  sole  manager  of  the  plantation,  and  shipped 
to  their  firm  in  New  Orleans  for  sale  at  least  800  bales  of  cotton,  for 
which  no  account  had  been  rendered.  That  the  partnership  of  J. 
Burnet  &  Co.  was  dissolved  in  1878,  and  J.  M.  Frankenbush  became 
the  liquidator  of  the  same.  That  in  1881,  at  the  request  of  Franken- 
bush and  to  benefit  him  in  some  contemplated  litigation,  he  executed 
his  note  for  the  lease  of  the  plantation,  payable  to  the  order  of  said  Fran- 
kenbush, liquidator,  but  with  the  distinct  understanding  that  his  rights 
as  part  owner  were  not  to  be  affected  thereby.  That  nearly  the  entire 
mortgage  debt  had  been  paid  to  Mrs.  Postlewhaite,  but  that  a  fraudu- 
lent combination  between  Frankenbush  and  Mrs.  Postlewhaite  had  been 
entered  into,  by  which  she  was  interposed  in  this  proceeding  by  means 
of  which  Frankenbush,  or  some  one  for  him,  was  to  buy  in  the  planta- 
tion in  utter  disregard  of  plain  tiff  ^s  rights  therein,  under  his  purchases, 
although  the  mortgage  debt  or  the  greater  part  of  it  had  been  paid. 
He  asked  to  have  the  parties  cited  and  for  an  injunction  against  the 
sale  of  his  interest  in  the  plantation,  and  also  against  the  negotiation 
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of  his  rent  note  for  $3,150,  and  for  relief  generally,  in  accordance  with 
liis  allegations,  and  in  case  of  eviction  he  prayed  for  $20,000  damages 
against  his  co-proprietors. 

The  defendants  excepted  to  the  petition  on  the  ground  of  misjoinder 
of  parties,  having  separate  and  distinct  interests,  and  the  cumulation 
of  different  causes  of  action  in  the  same  suit.  The  exception  was 
sustained,  so  far  as  to  dismiss  all  that  part  of  the  suit  i*elating  to  the 
alleged  planting  partnership,  and  which  demanded  an  account  for  the 
cotton  shipped  by  the  plaintiff  to  J.  Burnet  &  Co.,  and  enjoined  the 
negotiation  of  the  rent  not-e  and  asked  for  its  cancellation. 

From  this  judgment  the  plaintiff  moved  for  an  appeal,  which  was 
refused  by  the  Judge  a  quo,  except  as  to  that  part  of  it  relating  to  the 
rent  note }  and  from  this  portion  of  the  judgment  alone  the  appeal  was 
granted.  "No  step  was  taken  by  the  plaintiff,  by  mandamus  or  other- 
wise, to  enforce  his  right  of  appeal  from  the  entire  judgment.  And 
although  the  whole  judgment  is  discussed  by  theappellant^s  counsel,  it 
is  quite  apparent  that  the  only  part  of  that  judgment  before  us  and  the 
only  part  we  can  review  is  that  relating  to  the  rent  note.  We  cannot 
recognize  an  appeal  unless  it  is  supported  by  an  order  of  appeal,  and 
here  tliere  is  no  order  of  appeal,  save  and  except  as  to  the  one  feature 
of  the  judgment  referred  to.  The  difficulty  will  at  once  be  seen  of 
.having,  among  so  many  issues  contained  in  the  pleadings  and  so  closely 
connected,  to  single  out  one  issue  and  pass  upon  it  alone,  regardless  of 
everything  else  presented  either  in  the  petition  or  the  exception 
thereto.  Any  action  we  might  take  or  any  expression  we  might  use 
relating  to  the  one  point  before  us  on  this  appeal,  might  seem  to  bear 
upon  other  parts  of  the  judgment,  with  which,  at  present,  we  can  have 
nothing  to  do.  Fully  appreciating  this  difficulty,  we  have  read  over 
the  entire  pleadings,  as  it  was  necessary  to  do  in  order  to  discover  the 
bearing  and  significance  of  this  special  matter  u]K>n  the  rights  of  the 
parties  under  the  pleadings ;  and  inasmuch  as  it  is  apparent,  taking  as 
true  the  allegations  of  the  petition,  that  a  serious  injury  might  result 
to  the  plaintiff  if  the  rent  note  in  question  was  negotiated  before  the 
questions  at  issue  between  the  parties  are  finally  determined,  we  have 
concluded  that  it  would  best  subserve  the  cause  of  justice  if  the  8tatu§ 
quo  touching  this  note  is  preserved  until  all  the  issues  in  this  case  are 
properly  before  us  on  appeal,  or  the  controversy  between  the  parties  is 
otherwise  settled  ;  and  this  can  only  be  done  by  remanding  the  caase 
and  reinstating  the  injunction  quoad  hoc.  In  doing  this  we  carefully 
abstain  from  conveying  any  intimation  in  regard  to  the  character  of 
this  note — as  to  whether  it  was  real  or  simulated,  and  should  or  not 
be  cancelled — and  also  in  regard  to  the  propriety  of  the  ruling  of  the 
Judge  a  quo  in  sustaining  in  part  the  exception.    All  these  questions, 
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118  well  na  the  right  of  injunction  against  the  negotiation  of  thenot^  in 
question,  which  we  now  provisionnllj  reinRtate,  as  relates  to  its  merits, 
are  reserved  for  future  udjudi cation,  should  those  matters  ever  come 
before  us  again. 

We  have  come  to  this  conclusion  after  a  careful  review  of  the  entire 
pleadings,  without  prejudging  or  intending  to  foreshadow  in  the  slight- 
est degree  what  our  ultimate  conclusions  may  be  upon  any  single 
issue  in  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed  and  the  case  remanded, 
to  be  proceeded  with  aci'ordingto  law  and  the  views  herein  expressed ; 
and  that  the  exception  filed  in  the  lower  court,  so  far  as  it  relates  to  the 
rent  note  exec  uti>d  by  the  plaintiff  for  the  rentof  the  Way  a  way  Planta- 
tion for  the  year  188J,  and  t^  the  injunction  against  it«  negotiation,  be 
and  the  same  is  hereby  overruled ;    defendants  to  pay  costs  of  appeal. 

Rehearing  refused. 


No.  7490. 
George  Shantz  and  Wife  vs.  Carl  Stoll. 

la  a  niK  to  eTlot  the  wife  from  property  transferred  to  her  by  her  hasbaod,  in  BatUfaction  of 
her  lighte  afcaiDst  him,  the  latter  may  be  a  witness  on  hU  own  interest  as  warrantor. 

The  failure  to  call  onus's  vendor  in  warranty  will  save  the  latter  from  all  the  costs  of  coort, 
except  for  service  of  original  process. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


W.  B.  Richardson  for  Plaintiff  and  Appellee. 
«7.  H.  Ferguson  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fennek,  J.  George  Shantz,  Carl  Stoll  and  Henry  Walters,  pur- 
chased at  a  marshaPs  sale  of  confiscated  property  a  certain  lot  of 
ground  and  improvements  situated  in  Baton  Rouge.  Walters  sold  his 
share  to  the  other  two,  so  that  Shautz  and  Stoll  became  equal  joint 
owners.  On  July  22,  187J,  Stoll  sold  to  Shantz  his  undivided  half  for 
$800,  with  full  warranty.  Shantz  transferred  the  property  with  full 
warranty  to  his  wife,  in  satisfaction  of  a  judgment  held  by  her  against 
him.  After  the  death  of  Michael  Prendergast,  the  owner  of  the 
property  at  the  time  of  the  confiscation  proceedings,  the  administrator 
of  his  estate  brought  suit  ob  September  21, 1876,  against  George  Shantz 
and  wife  to  recover  the  property  and  rent  from  July  22,  1871.    Shantz 
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and  wife  defcuded  the  suit,  but  did  not  call  Stoll  in  warranty.  Judg- 
ment was  rendered  against  them  for  the  property  and  for  rent  at  the 
rate  of  $100  per  annum  from  judicial  demand,  viz:  Sept.  21,  1876; 
which  judgment,  on  appeal,  was  affinned  by  this  Court.  The  present 
action  is  brought  to  enforce  the  warranty  of  <iefendant,  and  thereupon 
to  recover  the  purchase  price,  one-lialf  tlie  cost  of  the  proceedings*  in 
eviction,  including  attorneys'  fees,  and  one-half  the  rent  recovered  by 
the  evict^>r.  The  judgment  appealed  from  allowed  the  price  j  $15<)a8 
attorney's  fees  J  $100  ns  costs;  and  $100  as  rents. 
The  following  are  the  questions  presented  : 

1.  Defendant  excepted  to  the  testimony  of  the  husband,  George 
Shantz.  We  think  the  judge  did  not  err  in  receiving  it.  He  was  a 
party  plaintiff  and,  as  warrantor  of  his  wife,  had  a  direct  interest  and 
was,  in  fact,  the  beneficial  plaintiff.  For  his  interest  he  was  a  competent 
witness.    C.  C.  2281. 

2.  The  evidence  satisfies  us  that  both  Shantz  and  Stoll  intended  to 
acquire,  and  supposed  that  they  had  acquired  under  the  confiscation 
proceeding,  a  fee-simple  title  to  the  property.  The  deed  from  Stoll  to 
Sliantz,  and  the  price  paid  by  the  latter,  conclusively  show  that  this 
was  the  title  intended  to  be  conveyed  and  warranted.  That  this  was 
a  mistake  of  law,  shared  by  both  parties,  cannot  affect  the  obligation 
of  the  vendor  under  his  warranty. 

3.  The  failure  to  call  Stoll  in  warranty,  in  absence  of  proof  that  he 
had  any  defense,  cannot  avail  to  defeat  plaintiffs'  rights  to  re-iniburae- 
ment  of  the  price,  (C.  C.  2518,  C.  P.  388)  and  of  the  rent  paid  under 
judgment  to  the  evictor. 

4.  It  is  otherwise,  however,  as  to  the  costs.  It  is  clearly  settletl 
that  the  vendor,  if  not  called  in  warranty  and  allowed  the  opportunity 
to  determine  whether  he  shall  defend  or  not  and  how  he  shall  defend, 
is  not  liable  for  the  costs  incurretl  beyond  the  service  of  the  original 
process.  He  cannot  bo  held  responsible  for  the  expenses  of  a  litiga^ 
tion  w^hich,  if  he  had  been  notified  thereof,'  he  might  have  avoideil. 
Delacroix  vs.  Ceuas,  8  N.  S.  355. 

The  attorney's  fees,  in  every  event,  were  improperly  allowed.  Sarpy 
vs.  New  Orleans,  14  An.  311 ;  Late  vs.  Armorer,  Id.  826. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
a])pc;iUed  from  be  reduced  by  the  sum  of  two  hundred  and  fifty  dollaiv 
allowed  as  costs  and  attorney's  fees,  and  as  thus  amended,  the  8amel)e 
affirmed,  plaintiffs  and  appellees  to  pay  the  costs  of  this  appeal. 

Rehearing  refused. 
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No.  828(». 
Succession  of  Marir  Ciiei>ome,Wifk  ok  Jacqfes  Cornu. 

Where  a  teiitAtrix  leaves  oD^-fimrtb  of  her  stioreaafim  fa  certain  collaterala  and  next  makea 
luoDf^-  l4*Ka«ieB  and  apecial  legacies  ut  |iroiiert>y  io  iLiud  to  utbera,  leaving  the  remainder 
of  her  property,  after  aatinfiu'tion  of  the  forefsoiug  legacies,  to  her  busbsnd,  the  legatees  of 
the  fourth  will  be  entitled  to  one-fourth  of  the  ^hole  asnets  after  vaxment  of  the  debts. 

The  legacies  of  money  and  proporty  will  be  satisfied  next,  and  the  husband,  as  universal 
legatee,  will  take  the  residue. 

APPEAL  from  the  Civil  District   Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

F,  D.  Seghers  for  Testamentary  Executor,  Appellee. 

Alfred  Gmna  for  Legatees,  Appellants. 

/♦'.  L,  Richardson  for  absent  heirs,  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  question  to  be  determined  in  this  matter 
relates  to  the  manner  and  order  in  which  the  legatees  of  the  deceased 
shall  be  sati^Hed. 

By  her  will  she  bequeathed :  first,  one-fouiih  of  her  succession  to 
the  five  children  of  her  sister  j  secondly,  she  made  four  particular 
legacies,  three  of  money  and  one  of  two  pieces  of  real  estate ;  lastly, 
she  gave  the  remainder  of  all  the  property  which  shall  belong  to  her  at 
her  death,  after  satisfaction  of  the  foregoing  legacies,  to  her  husband. 

By  the  account  presented  by  the  latter  as  executor,  the  acknowl- 
edged sum  in  hand  amounts  to  $4,497.47.  Out  of  it  it  is  proposed  first, 
to  deduct  the  money  legacies,  $1,000,  and  to  divide  the  residue  by 
giving  one-fourth  to  the  nephews  of  the  deceased,  $lJ24.dGf,  and  the 
remaining  three-fourths,  $d,:i7d.lOi,  to  her  universal  legatee. 

The  inventory  shows  that  the  two  pieces  of  real  estate  specially 
bequeathed  and  not  included  in  the  active  on  the  account  were  valued, 
one  at  $800,  the  other  at  $1,200,  together  at  $2,000. 

The  legatees  of  "  one-fourth  of  the  succession  "  complain  that  those 
two  pieces  of  property  should  have  figured  among  the  assets  on  the 
account,  besides  the  acknowledged  amount  mentioned  in  it,  so  as  to 
make  tlie  amount  to  be  distributed  to  be,  the  money  legacies  added, 
$7,497.47.  They  clnim  that  they  should  receive  one-fourth  of  that  sum, 
viz :  $l,874.36f ;  that  the  pieces  of  real  estate  should  next  be  delivered 
and  the  legacies  paid  and  that  the  residue  should  accrue  to  the  universal 
legatee. 

It  is  difficult  to  CQUceive  what  plausible  reason  can  be  given  t-o  resist 
their  demand. 

The  assets  composing  the  succession  of  a  deceased  consist  of  all  the 


240  SUPREME  COURT  OF  LOUISIANA, 

Sacoesulon  of  (^hedome. 

property  of  any  kind  existing  at  the  death  and  fomi  what  is  termed  the 
mass.  It  is  only  after  payment  of  the  debts  and  charges  that  there 
remains  a  residue,  which  accrues  to  the  heirs  of  the  deceased  of  what- 
ever description  or  class  they  may  be.  This  is  the  property  which 
strictly  constitutes  the  succession  and  over  which  the  benevolence  of  a 
testator  can  operate  (gre  alieno  dedncto,  R.  C.  C.  874.  It  passes  by  law 
where  there  is  no  will.  It  passes  by  a  will  where  one  is  wade  which 
violates  no  law.  Where  a  testator  gives  a  share  of  his  succession  it  is 
to  that  residue  that  he  alludes  and  that  share  is  to  be  taken  first  oat  of 
it  as  a  lump. 

As  a  rule,  special  legacies  have  to  be  satisfied  first,  but  a  t«8tAtor 
may  direct  otherwise.     All  depends  upon  his  intention  as  expressed. 

In  the  present  instance,  the  testatrix  has  desired  that  the  children  of 
her  sister  should  first  receive  the  fourth  of  her  estate)  and  that  the 
special  legacies  of  the  pieces  of  property  and  of  money  be  satisfied  ont 
of  the  remaining  three-fourths  of  the  residue,  after  payment  of  the 
debts  and  charges. 

The  universal  legatee,  under  the  terms  of  the  will  and  under  the  law, 
is  only  entitled  to  the  residue  of  the  succession  after  satisfaction  of  the 
debts  and  legacies. 

The  simple  reading  of  the  will  shows  that  the  legatees  of  the  fonrth 
who  are  first  mentioned,  are  first  entitled  to  that  proportion  out  of 
what  remained  after  payment  of  the  debts  and  charges. 

The  nephews  of  the  deceased  are  not  legatees  under  a  universal  title. 
They  are  not  bequeathed  a  proportion  of  any  specified  part  of  the 
succession.  They  arc  instituted  special  legatees  of  one-fourtli  of  the 
entire  succession.  R.  C.  C.  1612.  They  are  legatees  under  a  particular 
title,  R.  C.  C.  1625,  to  whom  the  will  of  the  deceased  which  is  law,  has 
reserved  a  certain  proportion  of  the  succession.    R.  C.  C.  16J1. 

The  remaining  three-fourths,  consisting  of  the  real  estate  specially 
bequeathed  and  of  cash,  accrues  to  the  other  legatees.  Those  entitled 
to  the  pieces  of  property  are  to  receive  them  in  kind.  Those  entitled 
to  the  money  legacies  are  next  to  be  paid  the  same. 

What  remains  then  accrues  t«  the  universal  legatee. 

The  intention  of  the  testator  is  easily  ascertained,  is  well  expressed, 
and  must  be  carried  out  as  announced.  7L.  230;  12R.  64;  12  An. 
417;  C.  C.  1712,  (17a'>.) 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  homologat- 
ing  the  account  be  annulled  and  reversed,  so  far  as  it  distributes  the 
residue  of  the  succession  otherwise,  and  that  said  account  and  tableau 
be  amended  by  adding  to  the  a<!knowledged  amount  therein  the  gross 
residue,  the  inventory  value  of  the  real  estate  bequeathed  and  the 
amount  of  the  money  legacies,  and  that  one-fourth  of  the  total  thereof 
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be  allowed  the  five  children  of  the  slater  of  the  testatrix,  amounting  to 
eighteen  hundred  and  eiglity-four  dollars  and  thirty-six  and  three- 
fourth  cents,  (♦1,884.36J) ;  that  the  two  pieces  of  real  estate  be  deliv- 
ered to  the  legatees  thereof;  thnt  the  money  legacies  be  paid  to  the 
legatees  entitled  thereto,  and  that  the  residue  accrue  to  the  universal 
legatee,  the  husband  of  the  deceased,  as  hereinbefore  set  forth  and 
specified,  and  that  in  other  respect-s  said  judgment  be  affirmed  )  said 
universal  legatee  to  ]my  the  costs  of  appeal. 
Levy,  J.,  absent. 


No.  7462. 
Mrs.  Leauna  Jknks  vs.  The  Howe  Sewing  Machine  Company. 

Tbifl  case  is  one  for  damages,  baaed  upon  Act  No.  63  of  1(977,  which  grants  an  action  against 
dewing  Machine  Coiupauies  for  removing  sewing  machines  from  the  premises  of  the 
pnrchaseni.  Held,  by  the  Couit,  tiist  tbe  Btatnte  has  no  application  to  the  facts  of  this 
cause. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  0rlean3% 
Houston,  J. 


H,  L,  Edwards  and  H,  H.  Bryan  for  Plaintiff  and  Appellee. 
J,  H.  Ferguson  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by  • 

Fennek,  J.    The  following  are  the  essential  facts  of  this  cat>e : 
An  agent  of  defendant  had  several  interviews  with  the  plaintiff, 
with  the  object  of  inducing  her  to  exchange  an  old  sewing  machine 
which  she  had,  for  a  new  one,  upon  paying  a  certain  difference  in  value 
by  instalments. 

It  seems  that  no  very  definite  agreement  was  reached,  but  the  agents 
anticipating  an  ultimate  trade,  carried  the  new  machine  to  the  house, 
and  finding  the  plaintiff  absent  and  the  house  in  charge  of  her  young 
daughter,  left  the  new  machine  there  and  carried  off  the  old  one.  No 
complaint  of  this  action  was  communicated  by  plaintiff  to  the  Company. 
Subsequently,  another  agent  called  on  plaintiff  to  obtain  her  signa- 
ture to  a  printed  and  written  contract.  She  signed  the  same  without 
reading  it,  as  she  states,  but  it  was  subsequently  read  and  explained  to 
her;  and,  although  she  states  that  she  complained  of  the  terms  not 
being  in  accordance  with  the  proposition  made  to  her  by  the  former 
agent,  she  does  not  pretend  that  she  repudiated  the  contract  or 
demanded  the  cancellation  of  her  signature,  or  the  return  of  her  old 
machine  and  the  taking  away  of  the  new.    On  the  contrary,  Bhe 
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accepted  the  situation  and  kept  and  used  the  new  machine  for  eoine 
months  without  protest. 

We  can  discover  no  ground  for  annulling  this  contract  for  either 
error,  fraud  or  violence,  and  think  the  plaintiff  was  conclusively  bound 
bj'  it. 

By  its  terms  she  was  to  pny  thirty  dollars  in  cash,  which  was  paid 
by  the  agreed  valuation  of  her  old  machine,  and  the  balance  in  instal- 
ments of  five  dollars  each,  payable  on  the  2d  of  June,  and  of  each  suc- 
ceeding month ;  and  it  was  further  stipulated,  in  substance,  that  said 
payments,  until  completed,  were  to  be  accepted  n5  rent  for  the  machine, 
but,  when  completed,  were  to  be  accepted  in  full  payment  of  the  price 
thereof  J  and  further,  that  in  case  of  default  in  payment,  the  lease 
should  be  forfeited  and  the  Company  should  have  the  right  to  enter 
and  retake  the  machine. 

Plaintiff  defaulted  in  payment  during  the  first  three  months,  never 
paying  a  single  instalment.  In  the  meantime,  L.  B.  Jencks  called 
several  times  at  the  office  of  the  Company  and  applied  for  indulgence 
in  the  payments  and  made  promises  in  reference  thereto,  and  finally 
jiromised  to  pay  on  a  particular  day,  and  that  in  case  of  failure  the 
Company  might  send  up  and  get  the  machine.  He  did  fail,  and  then 
the  Company  sent  a  man  to  the  house  to  get  the  money  or  the  machine. 
He  went  and  communicated  his  mission  to  plaintiff  whom  he  found  at 
home.  She  asked  him  to  wait  till  Saturday,  which  he  said  he  had  no 
authority  to  do ;  and  she  then  voluntarily  hunted  up  the  attachments 
of  the  machine  and  delivered  them  to  him  and  permitted  him  ta  carry 
it  away  without  remonstrance  or  objection. 

For  this  so-called  "  illegal  trespass  and  seizure"  of  her  machine,  the 
plaintiff  claimed  in  this  action  $2'314,as  actual  and  exemplar}'  damages, 
and  was  allowed  by  a  jury  one  thousand  dollars. 

The  action  rests  on  the  provisions  of  Act  62  Ex.  Sess.  1877,  wliich 
provided  that  contracts  like  the  one  here  involved,  shall  b6  considered 
as  contracts  of  sale,  enforceable  for  unpaid  installments  only  by  exercise 
of  the  vendor's  privilege,  and  forbidding,  under  penalti«»s,  the  enforce- 
ment of  any  agreement  that  the  vendor  might  enter  and  retake  the 
property  without  judicial  process. 

Pretermitting  all  questions  as  to  the  effect  to  be  given  to  such  legisla- 
tion, it  is  very  plain  that  it  was  not  intended  to  inflict  penalties  or 
liability  in  damages,  except  for  trespass  and  forcibly  carrying  away 
property  against  the  will  and  protest  of  the  transferi^ee. 

A  case  which  would  fall  within  the  intendment  of  the  Act  is  pre- 
sented in  the  Illinois  case  quoted  so  confidently  by  counsel  for  plain- 
tiff. 86  111.  456.  Here  we  can  find  no  element  of  a  trespass  or  illegal 
taking  and  carrying  away.    There  is  nothing  to  show  anything  done 
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iu  opposition  to  the  protest  of  plaiutiff ;  or  to  indicate  ttiat,  had  she 
denied  the  right  of  the  party  to  take  the  machine  or  prohibited  him 
from  doing  bo,  he  would  have  persist^ed  in  that  course. 

The  Company  had  reasonahle  ground  to  snpi>o8e  that  Jencks  repre- 
8ent4.'d  plaintifif  in  liis  repeated  visits  and  applications  for  indulgence  in 
the  payments  and  in  his  final  consent  that  it  should  send  for  the 
machine ;  and  when,  under  this  supposition,  it  sent  for  the  machine 
and  plaintiff  herself  surrendered  it  without  opposition,  it  seems  liable 
to  no  imputation  of  illegal  action, 

Plaintiff^s  claim  seems  to  us  to  have  no  foundation  whatever.  We 
find  nothing  iu  the  conduct  of  defendant  or  any  of  its  agents  calculated 
to  produce  the  pretended  terror  under  which  she  claims  to  have  acted. 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  plaintiff  ^a 
demand  be  i*ejected  at  her  costs,  in  both  Courts- 
Rehearing  refused. 


No.  7535. 
Edwin  Tellk  vs.  C.  B,  Fish  et  al. 


Id  a  petitory  nction,  the  rale  is  ^H\  eHtablisbed,  that  the  plftiDtiifhafi  the  right  to  meet  the  ^^SS 
title  opposed  to  him,  even  when  it  is  a  tax  sale,  by  all  means  of  attack,  as  if  speciaUy  liO  lOfTS 
pleaded. 

It  is  equally  well  established,  that  parole  evidence  is  admissible  to  prove  simulatioo  and  fraud 
in  the  apparent  acqnidition  of  teal  estate. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
Sogers,  J 


T.  A.  Bartlette  for  Plaintiff  and  Appellee* 

Mott  dt  Kell§j  A .   G.  Lewis,  John  McEnerg  and  Ellis  dt   Ellis  for 
Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Pocii^,  J.  This  is  a  petitory  action  involving  the  title  to  a  large 
tract  of  land  in  the  Parish  of  St.  Tammany,  and  forming  part  of 
''  Honey  Island,^'  and  for  $7,500  damages  claimed  by  plaintiff  against 
(J.  B.  Fish  and  P.  F.  Her  wig,  for  their  wrongful  possession  by  trespass 
on  said  tract  of  land. 

For  answer,  C.  B.  Fish  urged  the  general  issue  and  called  his  vendor 
and  co-defendant^  P.  F.  Herwig,  in  warranty. 

The  latter  joined  issue  with  plaintiff  by  setting  up  title  under  a  tax 
sale  made  by  the  tax  collector  of  said  parish  iu  January,  1874,  and 
through  his  vendors  and  their  vendors* 
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Plaintiff  tiled  a  Biippleinental  petition  in  which  he  urged  that  the  tax 
Bale  invoked  by  Herwig  was  fraudulent,  nnreal,  simulated,  null  and 
void,  which  plea  was  sustained  by  the  District  Judge,  who  recognized 
plaintiff's  title  to  the  property  and  rendered  judgment  in  favor  of 
Fish,  against  his  vendor,  Herwig,  for  $2,000.  Herwig  alone  has 
appealed.  Both  parties  claim  from  £.  B.  Benton,  plaintiff,  by  purchase, 
and  defendants  through  the  tax  sale  of  1874. 

Defendants  and  warrantor  moved  to  strike  out  plaintiff's  supple- 
mental petition,  and  during  the  progress  of  the  trial  objected  to  the 
introduction  of  any  evidence  under  the  allegations  of  said  petition  on 
the  ground  that  it  was  in  fact  an  answer  or  rejoinder  to  their  answer, 
which  is  not  allowed  under  our  laws,  and  objected  to  all  evidence  in 
support  of  the  alleged  simulation  and  fraudulent  character  of  the  tax 
sale,  on  the  ground  that  a  tax  sale  could  not  be  attiicked  collaterally, 
and  for  the  additional  reason  that  the  tax  collector,  the  State,  tlie 
auditor  and  the  purchaser  at  the  tax  sale,  had  not  been  made  parties. 

Construing  the  allegations  in  the  supplemental  petition  touching  the 
nullity  of  the  tax  sale,  as  mere  means  of  defense  urged  by  plaintiff,  and 
as  of  no  greater  importance  than  objections  advanced  orally,  we  find 
no  error  in  the  ruling  of  the  Judge  in  refusing  to  strike  out  the  supple- 
mental petition .  His  ruling  on  that  point  and  on  all  the  other  objections 
of  defendants  and  warrantor,  hereinabove  enumerated,  is  fully  sus- 
tained by  the  decisions  in  the  cases  of  Hickman  vs.  Dawson,  33  An. 
438  ;  McMaster  vs.  Seward,  11  An.  546,  and  Maillot  vs.  Wesley,  11  An. 
407,  in  which  the  right  of  plaintiff,  in  a  petitory  action,  to  meet  the  title 
opposed  to  him,  even  a  tax  sale,  by  all  means  of  attack  as  though 
specially  pleaded,  has  been  recognized  as  a  correct  rule  of  practice. 

The  objection  urged  by  defendants  to  the  introduction  of  parol  testi- 
mony in  support  of  the  simulation  and  fraud  charged  against  the  tax 
collector's  sale,  on  the  ground  that  it  was  an  attempt  to  prove  title  to 
an  immovable  by  parol  evidence,  is  equally  untenable.  The  rule 
admitting  parol  testimon}'  to  show  fraud  and  simulation  is  too  well 
established  in  jurisprudence  to  require  any  support  by  refen»nce  to 
authorities. 

An  examination  of  the  evidence  introduced  by  both  parties  on  the 
validity  of  the  tax  sale  of  1874,  leaves  no  doubt  in  our  minds  of  the 
correctness  of  the  District  Judge's  conclusions,  which  we  reproduce  in 
his  own  language : 

"  There  is  no  evidence  that  the  property  was  seized  or  advertised 
according  to  law.  The  sale  was  never  recorded  and  until  it  was 
recorded  under  the  law,  the  auditor  could  not  affirm  title.  It  is  too 
clear  to  be  disputed  that  all  the  statutory  requirements  in  tax  deed  or 
sheriff's  deed  must  be  complied  with.    I  do  not  i-egard  it  as  necessary 


NEW  ORLEANS,  DECEMBER,  1882.  1245 

Rondec  A,  PelM  vti.  Buraa. 

to  enter  into  a  review  of  the  teBtimoo j  affecting  the  validity  of  tlie 
tax  collector's  gale,  as  shown  by  the  testimony  of  Mr.  Baker,  Staples 
•iind  Badon.  I  cannot  find  language  safficiently  strong  to  demonstrate 
the  enormity  of  the  tax  collector's  acts,  proved  and  to  be  unmistakably 
inferred  from  all  the  fact«  of  this  controversy.  They  form  but  an 
additional  circumstance  in  the  past  and  unfortunate  history  of  this 
commonwealth." 

The  jndgment  appealed  fix>m  is,  therefore,  affirmed  at  appellants* 
costs. 

Rehearing  refused. 


No.  8386. 
RoxDEz  &  Pklas  vs.  Jean  Buras.    A.  P.  Alberti,  Third  Opponent. 

Held,  tbftt  the  tax  sale  in  thU  case  was  made  ander  Act  No.  77  of  1880,  and  that  the  mortgaga 
creditor  bad  the  right  to  redeem  the  property. 

APPEAL  from  the  Twenty-fourth  District  Court,  Parish  of  Plaque- 
mines.   Livaudais,  J. 


E,  H,  McCaleh  and  Q.  J.  Denis  for  Plaintiffs  and  Appellees. 
T.  A.  Flanagan,  for  Third  Opponent,  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenneu,  J.  The  question  involved  in  this  case  is  the  right  of  plain- 
tifffe,  as  mortgage  creditors  of  Buras,  to  redeem  the  latter's  property 
which  had  been  sold  for  taxes  and  bought  by  the  third  opponent, 
Alberti. 

The  evidence  satisfies  us  that  the  tax  sale  at  which  opponent  bought 
was  made  under  Act  77  of  I88(),  and  not  under  Act  107  of  1880.  This 
is  shown  by  the  advertisement,  which  conforms  to  the  requirements  of 
Act  77,  by  the  date  of  the  sale  which  was  diff^erent  from  that  at  which 
it  could  have  been  made  under  Act  107,  and  by  the  stipulation,  con- 
tained both  in  the  advertisement  and  the  deed,  that  the  property  sold 
should  be  redeemable  on  the  terms  and  within  the  delay  prescribed  in 
the  Act  No.  77. 

The  purchaser  is  bound  by  the  terms  of  the  sale,  and  cannot  dispute 
the  right  of  redemption  by  the  owner  or  his  creditors. 

Although  the  property  was  sold,  as  well  for  back  t^xes  as  for  the 
taxes  of  1880,  and  although  the  sheriff''s  deed  refers  to  Act  107^  as  well 
as  to  Act  77,  there  is  no  proof  whatever  that  the  property  had  ever 
been  sold  or  forfeited  to  the  St-ate  for  the  back  taxes,  which  is  a  condi- 
tion precedent  to  the  right  of  sale  under  Act  107 ;  and  it  is  besides 
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liBH  kept  the  claim  alive  and  saspended  prescriptioo.  Bat  we  cauiiot 
hold  tlie  succesBioo  liable  for  the  additional  sam  of  two  baodreddollarK 
borrowed  by  the  widow  Mansion  before  the  auccession  was  opened,  m 
aJiown  by  the  record ;  she  had  no  anthority  tocontract  a  debt  on  behalf 
of  A  saccession  as  executrix,  a  fortiori  she  was  powerless  to  do  so 
previous  to  her  qualification  as  executrix.  The  fact  that  she  used  the 
money  thus  borrowed  in  paying  another  debt  of  the  succession  cannot 
bind  the  saccession.  It  is  well  settled  in  our  jorisprudence  that 
administrators  or  executors  have  no  power  to  create  any  liabilities 
against  the  estate  which  they  represent,  or  change  the  nature  of  its 
obligations.  24  An.  83,  Saccession  of  Compton  ;  22  An.  372,  Saccession 
of  Decair;  21  An.  267,  Livingston  vs.  Gaussen. 

The  debt  which  is  shown  to  have  been  paid  by  the  widow  Mansion 
with  the  money  borrowed  from  Becker,  might  have  been  successfully 
resisted  in  due  course  of  administration,  and  the  succession  is  not 
bound  by  the  act  of  the  surviving  widow,  or  even  of  the  executrix,  iu 
attempting  to  change  the  nature  of  the  obligation. 

We,  therefore,  think  that  the  District  Judge  erred  in  allowing 
opponent  Becker's  full  claim. 

The  judgment  appealed  from  is,  therefore,  amended,  by  reducing  the 
amount  recognized  in  favor  of  John  Becker  from  $700  to  $500,  and  as 
thus  amended,  it  is  affirmed.  Co9t8  of  this  appeal  to  be  jNiid  equally 
by  the  saccession  and  by  opponent  Becker. 


Note. — Justice  Manning  took  no  part  in  Delaney  vs.  Rochereaa, 
ante  1123,  on  the  Motiou  to  Dismiss ;  nor  in  Renshaw  vs.  Stafford,  ante 
1138  *,  nor  in  other  cases  which,  like  those,  were  submitted  at  the  last 
term  and  held  under  advisement  until  this  term,  the  hearing  having 
been  before  his  appointment. 
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Mrs.  Mansion,  the  surviving  vrife  of  the  decedent  and  tlie  executrix  of 
Iris  succession,  personally  on  an  open  account  constituting  the  claim 
which  he  now  urges  against  the  succession. 

The  ]*ecord  shows  that  such  is  the  fact ;  but  that  in  defense  Mrs. 
Mansion  denied  her  personal  liability  for  said  account,  and  averred 
that  said  account  was  due  b^'  her  husband's  succession.  In  the  same 
suit,  she  subsequently  filed  a  confession  of  judgment;  conditioned  on  a 
stay  of  execution  until  she  could  effect  a  sale  of  the  property  of  her 
husband's  succession,  or  as  much  thereof  as  was  necessary  to  settle 
Melinert's  claim. 

As  the  succession  had  been  opened  and  she  had  been  qualified  as 
executrix  between  the  date  of  the  institution  of  the  suit  and  the  date 
of  her  confession,  we  construe  that  confession  as  an  unmistakable 
acknowledgment  of  the  succession's  indebtedness  to  Mehnert,  by  the 
executrix ;  and  we  hold  that  such  acknowledgment  has  had  the  effect 
of  keeping  the  claim  alive  and  of  suspending  prescription  during  the 
entire  pendency  of  the  administration.  33  An.  305,  Cloutier  vs. 
Lemee;  Heirs  vs.  Hornsby,  32  An.  337;  Renshaw  vs.  Stafford,  30 
An.  853. 

The  principles  and  rules  recognized  and  re -affirmed  in  the  decisions 
just  quoted  dispose  of  all  the  objections  of  appellant  to  the  introduc- 
tion of  evidence  to  show  acknowledgments  of  indebtedness  by  the 
executrix,  in  any  other  form  or  manner  than  that  prescribed  in  Art. 
985  of  the  Code  of  Practice. 

It  is  not  pretended  tliat  prescription  had  accrued  when  the  acknowl- 
edgment was  made.  TJie  plea  of  prescription  cannot  be  supplied  by 
the  Court. 

The  claim  of  John  Becker  is  in  the  shape  of  a  promissory  note 
executed  by  tlie  executrix,  in  her  capacity,  in  June,  1880,  and  made 
payable  six  montlis  of  the  date,  and  is  resisted  on  tlie  ground  that  the 
executrix  liad  no  power  to  contract  debt*  for,  or  bind  the  succession 
by  a  x>i*onii88ory  note. 

The  record  shows  tliat  at  the  death  of  Mansion  in  June,  1873,  John 
Becker,  a  brother  of  tlie  executrix,  lield  his  note  for  $500,  falling  due  a 
few  days  after  Mansion's  death,  and  that  having  made  a  loan  to  his 
sister,  the  executrix,  of  $200,  for  the  use  of  the  succession,  he  delivered 
to  her  Mansion's  note  of  $500,  receiving  in  lieu  thereof,  and  to  repre- 
sent the  additional  sum  of  $200,  his  sister's  note  for  $700  on  which  she 
paid  interests  annually  and  regularly,  and  which  she  renewed,  by 
executing  another  note  several  times. 

We  construe  these  acts  of  the  executrix  as  an  unqualified  acknowl- 
edgment of  the  succession's  indebtedness  to  Becker  for  $500,  and  that 
(,uch  acknowledgment,  followed  by  an  annual  payment  of  interests, 
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No.  8145. 
*        Dr.  S.  D.  pustiiue  vs.  Agnes  M.  Hodges  et  a1. 

Effect  of  registered  lease  as  to  third  persons,  in  case  of  sale  of  a  plantation. 


No.  7285. 
Firemen's  Charitable  Association  vs.  E.  Waggaman,  Sheriff,  and  City 

of  New  Orleans. 

Judgments  of  the  City  for  dnUnage  taxes  set  aside  for  want  of  citation. 


No.  7476.       • 
Jean  Cazabonne  vs.  John  Flathers. 

This  case  Involves  issues  of  fact  only. 


No.  8355. 
The  State  of  Louisiana  vs.  Charles  Aron. 

Criminal  case.    Verdict  set  aside  and  cause  remanded  for  new  trial. 


No.  8518. 
Saml.  L.  Boyd  vs.  Jno.  L.  Corkery.    On  Intervention  of  Chas.  S.  Mile*. 

This  case  involves  issues  of  fact  only. 


No.  8482. 
Saml.  D.  Brawe  vs.  John  W.  Clarke. 

Appeal  dismissed  ex-ojlcio  for  want  of  an  order  of  appeal  in  the  record. 


No.  82<)2. 
Succession  of  Andrew  Wells.    A.  M.  Wells,  Appellant. 

This  is  a  case  in  which  a  minor  arriving  at  the  ajre  of  m^forltj,  takes  an  appeal  from  a  jodc- 
ment  homologating  the  final  account  of  administration  of  his  tutor's  ancoeasioD.  Thb 
Court  decided  that  his  appeal  was  that  of  a  third  person,  but  kept  his  right  as  sodi  is 
suspense,  and  remanded  the  case  for  further  proceedings.  On  trial  in  the  lower  comt 
the  case  thus  remanded  was  decided  against  said  former  minor  and  original  appeDint. 
Fi'om  this  last  Judgment  he  took  no  appeal.    This  Court  now  dismisses  the  appeal 


No.  a385. 
The  State  ex  rel.  Brewster,  Criminal  Sheriff,  vs.  Allen  Jumel,  Andi'oi. 

The  matter  iu  dispute  less  than  tlOOO.  Thin  Couit  without  JuHscUctlon.  Th<* Jnilidal fuadii 
not  a  fund  in  the  oaso,  susceptible  of  didtdbutiuu  among  I.ti^pitits  actrking  to  be  paid 
out  of  it. 


No.  8;336. 

I 

Criminal  case.    No  merit  in  the  appeal. 


The  State  of  Louisiana  vs.  John  Douglass. 


No.  8494. 
C.  H.  Moore  vs.  £.  S.  Dennis,  Sheriff  and  Tax  Collector. 

Ix^uuction  maintained  ajainst  the  sale  for  taxes  of  property  erroneously  assessed. 
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No.  8521 . 
Maiiheim  Berwin  vs.  John  Osborn. 

Appeal  disnilMCMl  becanso  matter  in  dispate  leas  than  flOOO. 


No.  8531. 
Gregg  &  Ford  vs.  IL  A.  Biossat. 

Issaes  of  fact  decided  upon  the  evidence. 


No.  8500. 
H.  H.  Walsh  vs.  J.  M.  Bates,  Sheriff  et  al. 

Isfloea  of  fact  decided  apon  the  evidence. 


No.  8434. 
The  State  of  Louisiana  vs.  Jack  Williams  et  als. 

Criminal  case.    No  merit  in  the  appeal.  . 


No.  7524. 
City  of  New  Orleans  vs.  Sylvan  Pedelshore. 

Appeal  dismiaaed  because  matter  in  dispute  less  than  flOOO. 


No.  8556. 
Thomas  S.  Martin  vs.  Thos.  Watts  et  al. 

Issnea  of  fkct  decided  upon  the  evidence. 


No.  8429. 
The  State  of  Loaisiana  vs.  Thomas  Malloy. 

Criminal  caae.    No  merit  in  the  appeal. 


No.  8436. 
The  State  of  Louisiana  vs.  Henry  Keen. 

Criminal  caae,  forgery.    No  merit  in  the  appeal. 


No.  8578. 
The  State  ex  rel.  J.  B.  Cier  vs.  Judge  Civil  Diatrict  Court,  Parish 

of  Orleans. 

Prohibition  reftised  by  (hia  Court.    It  is  not  a  case  iu  which  it  should  exercise  its  aupcrviaory 
power. 


No.  8302. 
City  of  New  Orleans  vs.  Succession  of  John  Davidson. 

lasaes  of  fact  only  iovolved  In  thia  caae. 


No.  8444. 
The  State  ex  rel.  H.  S.  Lang  vs.  B.  S.  Labranche,  Tax  Collector. 

Same  queation  as  in  No.  8443. 
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No.  8188. 
Successions  of  Matthew  and  Catherine  A.  Reill^v. 

The  same  isauet  at  In  No.  8445. 


No.  8296. 
George  H.  Gadon  vs.  Board  of  Directors  of  Public  Schools,  Etc. 

The  same  iaanea  a«  in  Ko.  8S93. 


No.  8562. 
J.  P.  Maritclie  vs.  Board  of  Liquidation. 

The  Board  of  Liquidation,  created  under  the  Act  of  1674,  was  without  antboiitj  to  fniid  the 
State  warrants  dated  in  1664,  which  form  t^ie  subject  of  this  suit 


No.  7562. 

City  of  New  Orleans  vs.  St.  Mary's  Catholic  Orphan  Boy's  Asylum. 
Decision  in  City  of  New  Orleans  rs.  Poydras  Orphan's  Asylum  affirmed. 


No.  8431. 

The  State  of  Louisiana  vs.  Stephen  Ayres,  Etc. 
Giiminal  oase.    Ko  merit  in  the  appeal. 


No.  7504. 

C.  H.  Tebault,  Tutor,  vs.  City  of  New  Orleans. 
Appeal  dismissed.    Matter  In  dispute  less  than  flOOO. 


No.  8262. 
Mrs.  A.  M.  Hennen  vs.  J.  P.  Becker  et  al. 

Issues  of  faot  only  invoWed  in  this  oase. 


No.  8514. 
William  B.  King  vs.  F.  L.  Maxwell  et  al. 

Issues  of  fkot  only  InTolved  in  this  case. 

No.  8157. 
Louisiana  Oil  Company  vs.  Board  of  Assessors. 

Same  questions  as  in  Ko.  76{K). 

No.  7676. 
Louise  Sudour  vs.  Malvina  Huberwald  et  al. 

Agent  permitted  to  prove  that  a  note  collected  by  hiro  did  not  in  reality  Im'Iodj;  to  hu 
prinoipftl. 


No.  7666. 
City  of  New  Orleans  vs.  G.  F.  Zimmerman. 

A  shoemaker  liable  for  license  imposed  by  City  Ordinance. 


No.  6061. 
W.  H.  Reynolds  vs.  Joseph  Raymond  et  al. 

Pririlege  on  building  disallowed  for  vant  of  proof  of  registry. 
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No.  6032. 
Henry  C.  Cast'ellaDos  ve.  Police  Jury  Parisli  of  St.  Bernard. 

Cane  of  attorney's  fee  for  profeaaional  services,  decided  upon  the  oTldenee. 


No.  7620. 
City  of  New  Orleans  V8.  Victor  Reaud. 

Matter  in  dispute  lesH  tbsn  flOOO.    This  Court  without  Jurisdiction.    Case  transferred  to  the 
Court  of  Appeals. 


No.  8364. 
James  E.  Kuntz  vs.  C.  V.  Thibaut,  Sheriff,  Etc. 

Sale  of  property  for  taxes  enjoined  on  the  plea  of  retjudieata,  which  is  maintained. 


No.  7537. 
Avendauo  Bros.  vs.  James  Mehaffy. 

('a«H^  remanded  upon  sworn  declaration  in  this  Conrt  by  defendant's  counsel  of  certain 
matters  of  fiict. 


No.  7568. 
White,  Richards  &  Co.  vs.  T.  H.  Handy,  Sheriff  et  al. 

Suit  to  hold  Sheriff  liable  for  rents  and  revenues  of  property  seized  and  held  by  him.  Decided 
that  the  Sheritf  was  not  liable,  because  the  property  stood  recorded  in  the  name  of  another 
person  than  the  seized  debtor. 


No.  8520. 
Jolin  I.  Adams  &  Co.  vs.  Peter  B.  Coropton.    A.  P.  Williams,  Third 

Opponent. 

C'ase  involving  questions  offset. 


No.  8375. 
Jos.  H.  Oglesby  and  Albert  Baldwin  vs.  Saml.  H.  Kennedy. 

Executory  process  enjoined,  on  the  ground  that  the  mortgage  notes  upon  which  it  issued,  have 
been  sequestered  and  their  extinguishment  alleged  in  said  sequestration  suit  The  iivjunc- 
tion  is  maintained,  and  the  merits  of  the  controversy  are  to  be  determined  iu  the 
iiequeetration  unit. 


No.  8522. 
Simon  Weill  and  Bernard  Mayer  vs.  Wn).  Snmora.     Robert  Bruckner, 

Intervenor. 

ThiH  case  iuvolvca  questionn  of  fart  only. 


No.  7323. 
Mrs.  Louisa  Miller  vs.  Mrs.  Josephine  Kramer,  Executrix. 

Tills  case  involves  questions  of  fact  mainly. 


No.  7588. 
Bredow  &  Frye  and  F.  Lapiere  vs.  St.  Annans  Chapel  et  al. 

This  case  involves  questions  of  fact  only. 
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No.  8548. 
Succession  of  John  S.  Levy. 

This  case  is  remanded  for  farther  proceedings,  with  concarrence  of  all  the  parties. 


No8.  763H  and  7886. 
Charles  K.  Burdeau  vs.  Webster  &  Dilliugham. 

These  cases,  submitted  together,  are  decided  together.    They  involved  questions  of  fact  only. 


No.  8569. 
Succession  of  Mary  Ann  Berfuse. 

Heirs  of  an  intestate  succession,  pretending  to  be  willing  and  able  to  pay  all  the  debts  thereof  i 
and  therefor  enjoining  the  sale  of  property  by  the  administrator,  should  be  permitted  t« 
prove  their  heirship.    The  case  is  remanded  to  permit  them  to  do  so. 


No.  8.580. 
Lawrence  Conroy  vs.  Wm.  E.  Huger,  Administrator,  Etc. 

The  donation  made  by  the  State  to  the  City  Insane  Asylums  in  1879,  and  collected  by  the 
City  of  Kew  Orleans  and  passed  into  its  general  fund  of  1879,  remains  dedicated  to  the 
purpose  for  which  it  was  given  and,  so  (ar  as  unpaid,  is  a  debt  due  by  that  fund,  whirfa 
must  bo  paid  by  preference  over  general  ordinance  appropriations  of  the  City. 


No.  8456. 

Citizens'  Bank  of  Louisiana  vs.  Allen  Thomajs.    For  Monition. 

Oppositions  of  Gay  &l  Tuttle  and  Others. 

In  this  case,  the  property  for  the  sale  of  which  the  monition  was  taken,  was  situated  in  two 

parishes,  and  proof  was  only  made  of  publication  in  one  parish. 
Held,  that  the  Judgment  rendered,  confirming  the  sale,  was  erroneous,  and  that  Uie  case  should 

be  remanded. 


No.  7.578. 
Dr.  Saml.  Walker  vs.  Howard  Association  of  New  Orleans. 

Question  of  fact  decided  upon  the  evidence. 


No.  8495. 
M.  L.  DowHng  vs.  F.  P.  Mix,  Slioriff,  et  al. 

This  case  .involves  questions  of  fact  onl^'. 


No.  8(321. 
The  State  ex  rel.  Vinet  et  al.  vs.  Wm.  Voorhies,  Judge  City  Court  of 

New  Orleans. 

Prohibition  made  perpetual  against  third  opponent,  who  claimed  the  property  scisnl  and 
alleged  it  was  worth  more  than  flOOO. 


No.  8555. 
Elmore  Dnfour,  Executor,  vs.  Howard  Currie  et  al. 

The  presumption  of  omnia  rite  acta  should  prevail  in  this  case  against  the  evidence  offered  to 
invalidate  the  attachment  proceedings  and  sale  of  property  thereunder,  made  so  many 
years  before. 
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No.  8432. 
The  State  of  Louisiana  vs.  Morgan  Carter. 

c:i-hiiinal  case.    No  merit  in  the  appeal. 


No.  8586. 
The  Stiite  ex  rel.  J.  E.  Brown  vs.  W.  T.  Houston,  Judge  Civil  District 

Court,  Parish  of  Orleans. 

JkpplicatioD  ibr  Certiorari  and  Habeas  Corptu.  Case  of  contempt  of  court.  Hdd,  that  the 
proceedings  complained  of  by  the  Relator,  appearing  to  be  regular  and  legal  on 'their  face, 
this  Court  will  not  interfere  :  Held,  also,  that  this  Court  haa  no  Jurisdiction  in  cases  of 
Habeaa  Corput,  unless  it  is  its  appellate  Jurisdiction. 


No.  8615. 
The  State  ex  rel.  Willis  vs.  W.  Kennedy,  Justice  of  the  Peace,  Etc. 

Application  for  CerUorarL 

A  proceeding  by  rule  for  the  collection  of  a  license  due  to  a  Parish,  is  unauthorised  by  Act  4 
of  1882,  Sec.  17,  which  relates  exclusively  to  licenses  due  to  the  State. 


No.  8447. 
P.  A.  Jones,  Sheriff  and  Tax  Collector  vs.  G.  W.  Butter  et  al. 

Recognition  of  the  power  of  the  Police  Jury  of  the  Pariah  of  Ascension  to  levy  license  taxes, 
under  the  present  legislation  of  the  State. 


No.  8598. 
The  State  ex  rel.  O'Malley  vs.  W.  T.  Houston,  Judge,  Etc. 

Case  of  contempt  of  court. 

The  regularrulingof  a  Judge  on  a  question  of  contempt,  when  the  proceedings  appear  legal 

on  their  face,  is  no  more  revisable  by  this  Court  than  his  regular  ruling  In  an  unappealable 

case. 


No.  8438. 
The  State  ex  rel.  Harman  vs.  Wm.  Voorhies,  Judge  City  Court,  Etc. 

Application  for  Certiorari. 

Refused.    The  Relator  does  not  assail  the  regularity  of  the  proceedings  complained  of. 


No.  8604. 
The  State  ex  rel.  Herthond,  Treasui-er  vs.  The  Judge  of  the  Twenty 

Sixth  District  Court. 

.Applicatiuu  for  Certiorari  and  2fandamu$, 

R<>fusdd.    The  proceedings  complained  of  are  regular  on  their  face. 


No.  8571. 
The  State  ex  rel.  Mrs.  E.  Wallace  vs.  The  Judge  of  the  Second  City 

Court,  Etc. 

Application  for  Certiorari  and  Prohibition. 

Refused.    The  proceedings  complained  of  are  regular  on  their  face. 
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No.  8590. 
The  State  ex  reL  Routon,  Sheriff,  vs.  The  Judge  of  the  Seveuth 

Distrit  Court. 

Application  for  Certiorari  and  Prohibition.  Oertiorari  and  Prohibition  do  not  lie  to  revinp. 
in  an  appealable  case,  the  ruling  of  a  District  Court  rested  with  Jurisdiction,  when  the 
proceedings  are  regular.  The  Relator  is  entitled  to  an  appeal  from  the  Judgment  U*  W 
rendered,  whether  Sections  359i  and  3599  of  Rer.  Stat,  be  repealed  or  not. 


No.  8026. 

J.  F.  Johnson  vs.  J.  P.  Harrison,  Jr. 

A  commercial  agent  soliciting  business  for  a  cotton  fActor,  for  an  interest  in  the  pro&ts  of  thf 
house  as  salary,  will  not  be  held  responsible  for  bad  accounts  made  bj  him,  in  the  abi*eB«T 
of  an  express  agreement  to  that  effect. 


No.  856L 
Henry  N.  Noyes  vs.  BucknerH.  Robertson. 

This  case  involves  only  questions  of  fact,  decided  upon  the  evidence. 


No.  8607. 
The  State  of  Louisiana  vs.  James  Cosgrove. 

Criminal  case.    No  merit  in  the  appeal. 


No.  7844. 
Merchants  Mutual  Insurance  Company  vs.  City  of  New  Orleans. 

Same  question  as  in  the  case  of  £.  St.  Romes  vs.  City  of  New  Orleans,  recently  decided. 


No.  7941. 

Charles  Small  vs.  Paul  Koerber. 

Act  No.  44  of  1877  prescribes  the  mode  of  drawing  juries  for  all  cases,  and  applies  sIm  t« 
contested  election  cases. 


No.  7948. 
Charles  H.  Schenck  vs.  The  Good  Intent  Tow  Boat  Company 

Issues  of  fact  decided  upon  the  evidence. 

No.  7862. 
J.  W.  Gunther  vs.  Gunther  6l  Stevenson. 

Issues  offset  decided  upon  the  evidence. 


•  No.  7928. 
Executors  of  Daniel  Edwards  vs.  James  D.  EdwardK. 

Issues  of  fact  decided  upon  the  evidence. 

No.  8712. 
The  State  of  Louisiana  vs.  Valentine  Fuchs. 

Appeal  dismissed,  the  matter  in  dispute  being  less  than  flOOO. 
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No.  8477. 
ErDest  Seiitille,  President  Police  Jury,  Etc.  vs.  Henry  Denias  et  al. 

To  mftiDtain  an  app«al  la  which  a  parish  is  either  plaintiff  or  defendant,  taken  by  tax  payers 
as  third  penona,  appellants  mast  allege  and  show  that  they  hare  a  direct  pecuniary 
interest  in  the  suit,  exceeding  |L000.  In  such  case,  the  affidavit  of  appeUante  will  not  be 
sufficient. 


No.  8440. 
The  State  of  Louisiana  vs.  Frank  Young. 

Criminal  casr.    No  merit  in  the  appeal. 


No.  7559. 
The  Merchants  Mutual  Insurance  ('ompany  vs.  John  Lamac  et  als. 

Ko  action  lies  by  a  creditor  seeking  to  annul  a  transfer  of  property  by  bis  debtor,  where  it 
appears  that  the  latter  has  not  complied  with  the  obligations  required  by  agreement 
between  him  and  the  transferree.    Affirming  decision  in  30  An.  85. 


No.  8632. 
The  State  ex  rel.  H.  Messonnier  vp.  Judge  Civil  District  Court,  Parish 

of  Orleans. 

Same  question  as  in  the  case  of  the  State  ex  rel.  Luminals  vs.  Judges,  Bto.,  recently  decided. 


No.  8635. 

The  State  ex  rel.  McEntyre  vs.  Judge  First  City  Court. 

Same  question  as  in  the  case  of  the  State  ex  rel.  Bothang  vs.  Judge  Hecoad  City  Court,  recently 
decided. 


No,  8550. 
J.  A.  Dardenne,  President  Police  Jury,  Etc.  vs.  John  H.  Shanks  et  als. 

This  case  involves  only  questions  of  fact,  decided  upon  the  evidence. 


No.  7879. 
The  State  ex  rel.  D.  S.  Bryon  vs.  Allen  Jumel,  Auditor,  Et<;. 

Same  question  as  in  the  case  of  the  State  ex  rel.  Colletts  vs.  Burke,  39  An.  1918. 


No.  7592. 
M.  Berwiu  vs.  People^s  Insurance  Company. 

This  case  involves  only  questions  of  fact,  decided  upon  the  evidence. 


The  State  ex  rel.  New  Orleans  City  R.  R.  Company  vs.  A.  L.  Tissot. 

Judge,  Etc. 

Application  for  Mandamus  to  compel  the  District  Judge  to  grant  a  suspensive  appeal  from  an 
order  dissolving  an  injunction  on  bond.  Befused  on  Uie  ground  that  the  ioj ury  complained 
of  was  not  irreparable. 
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No.  1048. 

Hnej  &  Wise  V8.  U.  IL  Jones,  Sheriff. 
This  oaae  involvM  Uie  aame  qoe«tion  as  that  of  H.  T.  Smith  vi.  J.  G.  Hmy  et  al ,  No.  lOI, 
recently  decided. 


No.  1039. 
.    M.  ^  S.  Mayo  and  Husband  vs.  Vernon  Lilly. 

Tbi«  caoe  Involves  the  same  qaestton  as  thst  of  the  same  plsintlftt  vs.  K.  Brittan  et  aU..  Ko. 
1090,  recently  decided. 


No.  i055. 
J.  H.  Mitchell,  Agent,  vs.  Citizens*  Bank  et  al. 

Thla  oaae  involves  the  same  questions  aa  in  that  of  J.  H.  Mitehell,  Tutor  et  »L  va.  W.  S.  Lo^, 
Sheriff  et  al ,  No.  1054,  rooently  deoided. 


No.  1150. 

The  State  of  Louisiana  vs.  Jacob  Parker. 

Ciiminal  oaae.    No  merit  in  the  appeal. 


No.  1148. 

J.  Grey  Thomas  et  al.  vs.  J.  Little  Smith  et  al. 
Tbii  oaae  involvea  only  an  iaane  of  Ikct,  decided  npon  the  evidence. 


No.  1153. 

Estate  of  Thomas  B.  Cheney,  on  Relation  of  Wro.  Cheney  and  Inabella 

Cheney  vs.  8.  A.  Freeman,  Administratrix,  Estate  of  R.  A.  Newell. 

laanM  of  flMt  dodded  upon  the  •ridenoe.. 


No.  7453. 

John  B.  Marsh  vs.  8.  C.  Palfrey. 
This  otae  InvolTea  only  quMtiooa  of  fact 
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ACTION. 

A  creditor  may,  for  Lis  own  protection  and  benefit,  assert  and  enforce 

a  rigbt  of  his  debtor,  which  the  debtor  will  not  and  sometimes 

cannot  assert. 

W.  H.  Jack  vs.  Harrison  Jr.  dt  Co,,  736. 

ACTION  OF  NULLITY. 

Action  to  annul  a  sale  made  under  executory  process  is  not  an  action 
to  annul  a  judgment,  and  hence,  need  not  be  brought  in  the  same 
court  that  granted  the  order  of  seizure  and  sale. 

This  is  not  an  attempt  to'  annul  a  judgment :  plea  of  prescription  of 

one  and  two  years  is  therefore  not  well  taken  \  nor  prescription  of 

five  years,  because  in  this  case  prescription  was  suspended  during 

the  marriage,  as  the  suit  of  the  wife  would  have  been  prejudicial 

to  the  husband. 

K,  O.  Stnpleton  vs.  Butterfield  et  aL,  822. 
APPEAL. 

From  a  judgment  recognizing  the  heirs  and  ordering  them  to  be  put  in 
possession,  the  testamentary  executor  has  an  appealable  interest. 

The  objection  that  the  appeal  bond  filed  is  not  such  as  required  by  la w, 
must  be  made  in  this  Court  within  the  three  days  after  the  trans- 
cript is  filed. 

The  objection  that  the  surety  on  the  appeal  bond  is  himself  one  of  the 

appellants,  must  be  first  raised  in  and  passed  upon  by  the  lower 

court. 

Suvcession  of  Bobert  Y.  Charmhtiry,  21. 

Where  the  cast  defendant  in  an  ejectment  suit  fails  to  perfect  a  sus- 
pensive appeal  and  seeks  to  suspend  the  order  directing  the  execu- 
tion of  the  judgment,  offering  a  mere  bond  for  costs,  neither  will  a 
prohibition  issue  to  prevent  the  execution  of  the  judgment  of 
ejectment,  nor  a  mandamus  to  compel  the  granting  of  an  appeal. 
The  District  Judge  had  the  power  to  pass  upon  both  the  character 
and  sufficiency  of  the  bond.    In  case  of  error,  the  law  provides  a 

remedy. 

The  8tatt  ex  rel.  Gill  vs.  Judge,  etc.,  90. 

Where  an  appeal  is  made  returnable  to  this  Court  on  a  particular  day, 

and  the  transcript  is  not  filed  nor  time  obtained  for  the  registry 

of  it,  before  the  expiration  of  the  delay  allowed,  the  appeal  will 

be  dismissed.    That  the  District  Judge  rescinded  the  order  of 

appeal  previous  to  the  return  day,  and  on  a  rule  to  re-instate  it, 

made  a  decree  after  the  return  day  has  gone  by,  will  be  no  excuse 

or  justification  for  the  omission  to  apply  seasonably  for  relief  to 

this  Court. 

Mrs,  DeBouchel  vs.  Hushandy  102. 
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No.  1048. 
Huej  &  Wise  vs.  R.  IL  Joues,  Sheriff. 

This  oaae  involvM  the  aame  question  as  that  of  H.  T.  Smith  vs.  J.  G*.  Hney  et  •! ,  No.  1050, 
recently  decided. 


No.  1039. 
.    M.  ^  S.  Mayo  and  Huslmnd  vs.  Vernon  Lilly. 

Thl«  case  Involves  the  same  question  as  that  of  the  same  plsiullifs  vs.  N.  Biittan  et  ala..  No. 
1036,  recently  decided. 


No.  1055. 
J.  H.  Mitchell,  Agent,  vs.  Citizens'  Bank  et  al. 

This  oase  Involves  the  same  qaestlons  as  In  that  of  J.  H.  Mitchell,  Tutor  et  ftl.  vs.  W.  8.  Lojcao, 
Sheriif  et  al ,  No.  1054,  recently  deolded. 


No.  1150. 
The  State  of  Louisiana  vs.  Jacob  Parker. 

Ciimlnal  case.    No  merit  in  the  appeal. 


No.  1148. 

J.  Grey  Thomas  et  al.  vs.  J.  Little  Smith  et  al. 
This  case  IutoItm  only  an  ii«ae  of  Duct,  decided  upon  the  evidence. 


No.  1153. 

Estate  of  Thomai  B.  Cheney,  on  Relation  of  Wro.  Cheney  and  Isabella 

Cheney  vs.  8.  A.  Freeman,  AdmlniBtratrix,  Estate  of  R.  A.  Newell. 

Issass  of  flMt  doddod  upon  the  •ridoDoe.. 


No.  7453. 
John  B.  Marsh  vs.  8.  C.  Palf^y/ 

This  oase  InvolTes  only  qoestioos  of  fact 


INDEX. 


ACTION. 

A  creditor  may,  for  his  own  protection  and  benefit,  assert  and  enforce 

a  right  of  his  debtor,  which  the  debtor  will  not  and  sometimes 

cannot  assert. 

W.  H»  Jack  vs.  Harrison  Jr.  dk  Co.,  7S6. 

ACTION  OF  NULLITY. 

Action  to  annul  a  sale  made  under  executory  process  is  not  an  action 
to  annul  a  judgment,  and  hence,  need  not  be  brought  in  the  same 
court  that  granted  the  order  of  seizure  and  sale. 

This  is  not  an  attempt  to' annul  a  judgment:  plea  of  prescription  of 

one  and  two  years  is  therefore  not  well  taken  ;  nor  prescription  of 

five  years,  because  in  this  case  prescription  was  suspended  during 

the  marriage,  as  the  suit  of  the  wife  would  have  been  prejudicial 

to  the  husband. 

K,  G.  Stapleton  vs.  Butterfield  et  al..  822. 
APPEAL. 

From  a  judgment  recognizing  the  heirs  and  ordering  them  to  be  put  in 
possession,  the  testamentary  executor  has  an  appealable  interest. 

The  objection  that  the  appeal  bond  filed  is  not  such  as  required  bylaw, 
must  be  made  in  this  Court  within  the  three  days  after  the  trans- 
cript is  filed. 

The  objection  that  the  surety  on  the  appeal  bond  is  himself  one  of  the 

appellants,  must  be  first  raised  in  and  passed  upon  by  the  lower 

court. 

Succession  of  JRobert  Y.  Charmhury,  21. 

Where  the  cast  defendant  in  an  ejectment  suit  fails  to  perfect  a  sus- 
pensive appeal  and  seeks  to  suspend  the  order  directing  the  execu- 
tion of  the  judgment,  offering  a  mere  bond  for  costs,  neither  will  a 
prohibition  issue  to  prevent  the  execution  of  the  judgment  of 
ejectment,  nor  a  mandamus  to  compel  the  granting  of  an  appeal. 
The  District  Judge  had  the  power  to  pass  upon  both  the  character 
and  sufficiency  of  the  bond.     In  case  of  error,  the  law  provides  a 

remedy. 

The  State  ex  rel.  OiU  vs.  Judge,  etc.,  90. 

Where  an  appeal  is  made  returnable  to  this  Court  on  a  particular  day, 

and  the  transcript  is  not  filed  nor  time  obtained  for  the  registry 

of  it,  before  the  expiration  of  the  delay  allowed,  the  appeal  will 

be  dismissed.    That  the  District  Judge  rescinded  the  order  of 

appeal  previous  to  the  return  day,  and  on  a  rule  to  re-instate  it, 

made  a  decree  after  the  return  day  has  gone  by,  will  be  no  excuse 

or  justification  for  the  omission  to  apply  seasonably  for  relief  to 

this  Court. 

Mrs.  DeBouchel  vs.  Husband,  102. 
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attachment  suit,  the  judgment  debtor  is  not  a  necessary  purty  tn 
an  appeal  from  a  judgment  between  creditor  and  garnishee. 

KatJi  &  Barntii  vs.  Sorsby,  ^k,,  588. 
When  there  is  no  evidence,  statement  of  facts  or  bill  of  exceptions  in 
the  record,  and  no  proper  assignment  of  errora,  the  judgment  will 
not  be  reviewed. 

Mr$.  Nngent  vs.  Mrs,  Stark,  etc,  62e. 

A  petition  for  a  rehearing,  which  does  nut  set  forth  the  groonds  on 
which  the  complainant  charges  the  judgment  is  erroneous,  thoogli 
accompanied  by  a  motion  for  delay  to  (lie  printed  briefs  in  support 
of  application  for  rehearing,  does  not  comply  with  the  law,  aod 
hence  does  not  retard  the  operation  of  the  law  under  which  tbe 
judgment  becomes  final. 

F,  Lacroix  vs.  Stewart,  etc.,  639. 

A  privileged  creditor  who  cumulates,  in  a  contest  over  an  account  of 
an  administration,  his  action  to  compel  recognized  creditors  to  con- 
tribute pro  rata  to  the  payment  of  his  claim,  cannot  maintain  an 
appeal  in  this  Court,  where  his  claim  is  not  an  appealable  araonnt 

Succession  of  Wellmeyer,  819. 

When  an  order  was  rendered  granting  a  suspensive  appeal,  but  befoTf 
the  transcript  was  filed  in  this  Court,  a  rule  was  taken  to  setafiide 
the  order  of  appeal,  on  the  ground  of  insufficiency  of  the  surety  od 
the  appeal  bond,  which  rule  was  made  absolute,  and  a  judgmeor 
was  rendered  revoking  the  order  of  appeal  after  the  transcript  wa» 
filed. 

A  motion  to  dismiss  the  appeal,  accompanied  by  a  transcript  of  the 
proceedings  in  the  lower  court  on  the  rule,  with  its  judgment 
setting  aside  the  order  of  appeal,  will  be  maintained  and  the 
appeal  di8miBse<l. 

No  appeal  will  be  recognized  in  this  Court  without  an  order  of  appeal 
upon  which  it  is  based. 

Mrs.  Weiser  vs.  Blaise  et  at,,  S33. 

The  appealable  or  unappealable  character  of  a  controversy  is  announced 
by  the  pleadings,  but  is  fixed  by  the  judgment.  Hence,  a  man- 
damus lies  to  compel  the  granting  of  a  su^ensive  appeal,  when  at 
the  time  the  judgment  was  rendered  the  case  was  appealable.  A 
remittitur  subsequently  entered,  cannot  deprive  the  party  east  of 
his  constitutional  right  of  appeal. 

Orleans  Bailroad  Company  vs.  Lazarus,  Judge,  ek,,  864. 

No  appeal  lies  from  an  order  of  court  commanding  the  administrator 
of  a  succession  to  present  his  account. 

Succession  of  V.  Carricre,  1056. 
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AFFEAL-^Coniiiwed. 

An  appeal  bond  for  costs,  covering  only  the  costs  of  appeal,  is 
defective. 

Bay,  Administrator^  vs.  H.  D.  Shehee,  1006, 

A  remittiivr  entered  after  verdict  and  judgment  does  not  affect  the 
right  of  a  party  to  appeal  from  such  judgment. 

The  appellate  court  must  be  governed  by  the  record  of  the  proceedings 
duly  authenticated,  and  no  stat>ement  of  the  Judge  of  the  Court 
where  the  proceedings  were  had,  that  such  record  is  incoiTCCt, 
after  the  same  is  on  file  in  this  Court,  and  no  step  taken  to  correct 
it,  can  prevail  against  the  i-ecord  itself. 

Gitif  BaUroad  Company  vs.  Lazarus^  Judge,  1117. 

The  appellant,  on  the  day  the  appeal  was  returnable,  applied  for  and 
obtained  an  extension  of  thirty  days  to  file  the  transcript :  Heldj 
that  the  additional  delay  gi*auted  by  the  Court  only  commenced  to 
run  from  the  three  judicial  days  allowed  by  law  after  the  return  day. 

Delaney  and  Wife  vs.  Bochereau  d  Co.,  1123. 

Where  an  appeal  is  dismissed,  on  the  ground  of  material  deficiency  or 
incompk^t^ness  of  the  transcript,  the  Court  on  an  application  for 
a  rehearing  is  authorized  to  observe  that  the  judgment  appealed 
from  not  having  been  signed,  the  application  for  an  appeal  was 
premature  and  can  maintain  its  previous  ruling,  for  that  additional 
reason. 

J,  H.  Smith  vs.  Bailroad  Company  et  aL,  1160. 

The  right  of  appeal  from  an  interlocutory  decree  dissolving  an  injunc- 
tion on  bond,  under  Art.  307,  (.*ode  of  Practice,  must  be  tested 
by  the  nature  of  the  damages  complained  of  in  the  petition  for 
injunction. 

If,  from  the  pleadings,  it  appears  that  such  damages  cau  be  compen- 
sated in  money,  or  otherwise  repaired,  the  injury  caused  by  the 
order  is  not  irreparable,  and  no  appeal  will  lie  therefrom.  Previous 
decisions  affirmed. 

W,  T.  Levine  vs.  B.  Miehelly  1181. 

In  those  rases  where  the  amount  of  a  suspensive  appeal  bond  vests  in 
the  discretion  of  the  judge,  that  discretion  must  be  reasonable  and 
just,  not  arbitrary  or  absolute.  It  must  be  a  sound  judicial 
discretion. 

When  an  injunction  has  been  dissolved  without  damages,  the  rule  is 
that  the  party  cast  is  required  to  give  a  suspensive  appeal  bond 
only  for  costs.  It  is  the  injunction  bond  that  is  designed  to  cover 
losses  and  to  answer  for  damages. 

But  there  are  exceptional  cases  when  the  court  in  its  discretion  may, 
and  sometimes  ought,  to  fix  a  bond,  when  there  is  an  appeal  from 
such  judgment  of  dissolution,  in  a  larger  sum  than  tbe  appeal 


1264  INDEX. 


AFFEAL— Continued. 

bond,  and  additional  to  tlie  amount  of  the  injunction  bond,  sneh 
larger  and  additional  sum  varying  with  and  being  determined  hy 
the  circumstance-s  of  each  case. 

8.  J.  Hart  vs.  Lazarus,  Judge ^  etc,  1210. 

The  complaint  of  an  accused  that  an  erroneous  charge  waa  given  to 
jury  will  not  be  heard  or  entertained  on  appeal,  if  the  record  does 
not  show  tliat  the  charge  complained  of  had  been  given  in  writing, 
or  that  a  bill  of  exceptions  had  been  Uiken  from  the  charge  at  the 
time  of  delivery. 

The  State  of  Louisiana  vs.  Curtis f  1213. 

Where  suit  is  brought  on  a  claim  for  less  than  a  thousand  dollant, 
coupled  with  a  revocatory  action  to  annul  a  fraudulent  sale  made 
by  the  debtor,  so  far  as  it  affects  the  creditor,  the  purchaser  at 
such  sale  cannot  appeal  to  this  Court  from  a  judgment  annulling 
the  sale  to  the  extent  asked  for,  though  the  property  may  be  worth 
more  than  ilOOO. 

Tlie  8ta4e  ex  rel,  Zuberbier  (&  Belian  vs.  Jtidge^  etCj  1215. 

This  Court  will  not  pass  upon  the  whole  judgment  of  tlie  court  a  qua 
when  the  latter  only  granted  an  appeal  from  a  certain  portion  of 
such  judgment.  The  nature  of  this  cause  requires  that  it  sho.ild 
be  remanded. 

I  herd  vs.  Postlewhaite  et  dl*y  12«')5. 

ASSESSMENT. 

The  Board  of  Assessors  of  the  City  of  New  Orleans^  may  be  proceede<l 
against  by  a  taxpayer,  in  order  to  have  the  assessment  of  his  prop- 
erty reduced)  and  the  said  Board  has  authority  to  stand  in  judg- 
ment for  that  purpose,  after  delivery  of  the  rolls,  and  may  lie 
ordered  by  the  Court  to  change  the  assessment. 

E.  J.  Go^  vs.  Board  of  Assessors  et  aL,  370. 

A  corporation  is  liable  to  assessment  for  the  excesAof  the  market  value 
of  its  capit-al  stock  over  and  above  the  value  of  its  tangible  prop- 
erty otherwise  assessed  and  taxed.  Cases  in  31  An.  475,  852,  and 
32  An.  20,  establish  this  rule,  and  are  to  be  followed  on  the  prin- 
ciple of  stare  decisis. 

Rules  in  matters  of  assessment  and  taxation  should  be  stable,  and  when 
once  settled,  should  not  be  lightly  disturbeil. 

Oil  Company  vs.  Board  of  Assessors,  618. 

ATTACHMENT. 

An  attachment  having  been  set  aside  by  the  District  Court,  and  an 
appeal  taken  from  the  judgment,  suit  was  brought  on  the  bond  for 
damages  whilst  the  appeal  was  pending.  Defendant,  in  the  suit  for 
damages,  pleaded  prematurity.  Plaintiff  was  then  allowed  by  the 
lower  court  to  amend  and  aver  that  since  the  institution  of  hi^ 
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Biiit  the  Supreme  Court  has  decided  the  attachment  case  on  appeal. 
Heldy  that  the  ruling  was  correct. 

The  plaintifT^s  rights  in  a  snit  cannot  be  seized  after  subrogation,  in 
open  court,  to  such  rights  in  favor  of  some  other  party. 

When  an  attachment  is  dissolved  and  the  judgment  is  simply  one  of 
non-suit,  t]ie  fact  of  the  dissolution  of  the  attachment  is  a  final- 
ity, and  entitles  defendant  to  damages  for  a  wrongfully  taken 
attachment. 

Though  an  attachment  is  taken  without  malice  and  under  legal  advice/ 
defendant  is  entitled  to  his  actual  damages  if  it  is  dissolved. 

J".  J,  McDaniel  dt  Co.  vs.  Gardner  &  Co.  et  aL,  341. 

The  threats  made  by  defendant  in  the  premises,  that  he  would  dispose 
of  his  property  to  protect  himself,  if  he  were  sued  by  plaintiffs, 
were  a  sufficient  reason  for  the  attachment  taken  by  the  latter. 

H.  <&  C.  Newman  vs.  J.  Kraim,  910. 

In  a  suit  to  recover  damages  resulting  from  the  illegal  attachment  of 
cotton  seized  as  belonging  to  the  debtor  in  the  attachment  pro- 
ceeding, in  which  proceeding  the  true  owner  intervenes  and 
recovers  judgment,  recogniziitg  his  title  to  the  property,  the  party 
who  had  taken  out  the  attachment  is  liable  to  the  actual  damages 
resulting  directly  from  the  seizure,  among  which  may  be  reckoned 
all  the  necessary  expenses  incurred  in  the  suit  to  recover  the 
property,  and  also  the  actual  loss  in  the  price  of  the  cotton  whilst 
under  seizure. 

If,  however,  the  cotton  is  sold  .by  consent  of  parties  by  the  sheriff  dur- 
ing the  pendency  of  the  litigation  and  the  proceeds  go  into  his 
hands,  and  he  fails  to  pay  over  the  money  to  the  party  entitled  to 
receive  it,  such  party  cannot  recover  the  amount  from  the  attaching 
creditor  as  part  of  the  damages  resulting  from  the  attachment. 
The  loss  is  caused  by  the  delinquency  of  the  officer,  and  does  not 
result  immediately  from  the  seizure. 

Frank  &  Co.  vs.  CMffe  d  Sone,  1203. 

ATTORNEY-AT-LAW. 

Where  an  attorney-at-law  is  employed  to  collect  certain  judgments, 
his  fees  are  not  exigible  until  the  judgments  are  collected  or  their 
collection  shown  to  be  impossible. 

The  death  of  the  client  does  not  dissolve  such  contracts,  and  the  attor- 
ney can  and  should  continue  his  services  to  accomplish  the  purpose 
of  his  employment,  unless  prohibited  to  do  so  by  the  legal  repre- 
sentative of  the  accused.  And  where  the  attorney  is  not  thus  for- 
bidden to  act,  the  death  of  the  client  does  not  have  the  effect  of 
itself  to  make  the  fees  of  the  attorney  exigible. 

Successions  of  Z.  and  E.  Labauve,  1187. 
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ATTORNEY  GENERAL. 

The  intervention  of  the  Attorney  General  in  tbig  ease,  in  the  name  of 
the  State,  nnnutliorized  by  any  legislative  action,  does  not  bind 
the  State  to  any  of  the  judicial  averments  or  pleadings  of  such 
intervention 

y.  O  &  CanvUton  R.  B,  Co.  vs.  A>»p  Orleans^  429. 

BANKRUPTCY. 

The  provisions  of  a  composition  are  binding,  when  confirmed^  only  on 
the  creditors  \\'hose  names  and  addresses  and  claims  are  shown  in 
the  debtor's  statement  produced  at  the  meeting  at  which  the  reso- 
lution has  been  passed.  The  com]>o$ition  does  not  affect  or  preju- 
dice the  rights  of  other  creditors  who  did  not  make  IhemselveM 
parties. 

Payment  of  the  claim  by  the  first  partner  subrogated  him  to  all  the 
rights  of  the  creditor  against  the  second  partner  who  assumed  the 
debt.     Judgment  affirmed. 

Mrs,  Lisao  vs.  Nat^ra  &  Offner  et  al.,  1111. 

BATTURE. 

The  alluvion  or  batture  that  fonns  upon  the  shores  of  Lake  Pontchar- 
train  is  not  susceptible  of  private  ownership,  such  alluvion  does 
not  therefore  become  the  property  of  owners  of  lots  fronting  on 
said  Lake. 

It  is  the  accretion  nmde  by  rivers  and  streams  only,  that  belongs  to  the 
proprietors  of  the  adjacent  lands. 

Mi-8.  ZelJer  vs.  Southern  Yacht  Club,  8JJ7. 

BILLS  OF  LADING. 

Bills  of  lading  taken  by  a  consignor  in  his  own  name  and  held  by  him- 
self, establish  no  title  in  the  consignor,  which  he  did  not  possess 
without  them. 

The  bailee  of  goods  who  has  fully  and  in  good  faith  accounted  to  his 
bailor  therefor,  cannot  be  held  responsible  by  third  persons  of 
whose  adverse  claims  he  was  not  notified. 

Miss  Dickson  vs.  Chaffe  d'  Sons,  1133, 

COLLATION. 

The  value  of  slaves  donated  in  1859  by  a  father  to  his  daught4»r  an 
at'oncement  d^hoirie,  (liis  succession  buing  opened  lat-er  in  tlie  saint* 
year)  must  be  collated  notwithstanding  the  abolishment  of  slavery. 
The  case  is  governed  by  the  Code  of  1 825,  not  of  1 870. 

Yentress,  Executrix,  vs.  Bwvn  et  aU>,  448. 

COMMUNITY  OF  ACQUETS  AND  GAINS. 

When  the  surviving  husband,  after  mortgaging  the  community  prop- 
erty, has  been  recognized  by  the  Probate  Court  as  sole  heir  of  hi« 
deceased  wife,  in  default  of  descendants,  ascendants,  or  collaterals, 
the  mortgage  will  be  legal  upon  the  whole  property,  and  the 
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seizure  aud  sale  of  such  property,  by  foreclosure  of  the  mortgage, 
will  convey  a  valid  title  to  the  purchaser. 

J,  M,  Billgery  vs.  Widow  BiUgery  et  (U,,  387. 

Property  adjudicated  t-o  a  uuirried  heir  at  a  successiou  sale  and  paid 
for  out  of  her  heritable  share,  becomes  her  separate  property,  and 
does  not  fall  into  the  community  between  her  and  her  husband. 
Affirming  Troxler  vs.  Colley,  33  An.  425. 

C.  Vavasseur  vs.  S.  MoutoUj  Administrator j  1044. 

CONSTITUTION  OF  1879. 

The  case  of  the  accused  not  having  been  allotted,  as  required  by  Art- 
icle 130  of  the  Constitution,  to  the  Judge  of  Section  A  of  the  Crim- 
inal District  Court  of  the  Parish  of  Orleans,  in  which  he  was  tried, 
the  judgment  is  illegal  and  he  is  entitled  to  a  new  trial. 

The  accused  was  in  time  to  make  the  objection,  before  judgment  and 
sentence. 

The  State  of  Louisiana  vs.  Qaetano  Addotto  et  al.,  1. 

The  holder  of  a  warrant  in  the  general  fund  under  an  appropriation 
which  is  not  imperatively  required  to  be  made  by,  and  the  amount 
thereof  fixed  in  the  Constitution,  is  not  entitled  to  be  paid  out  of 
said  fund  concurrently  with  the  holders  of  constitutional  warrants 
for  salaries  fixed  by  the  Constitution. 

In  such  a  proceeding  the  court  is  not  authorized  to  look  beyond  the 
pleadings  and  grant  other  relief  than  that  specifically  asked. 

The  State  ex  rel.  University  vs.  Burke,  Treasurer,  404. 

The  special  drainage  tax  levied  by  the  Police  Jury  of  Terrebonne  Par- 
ish is  unconstitutional  and  void,  because  by  a  previous  levy  of  a 
ten  mill  tax  they  had  exhausted  their  power. 

The  present  Constitution  does  not  impair  any  contract  existing  by 
virtue  of  Act  No.  6  of  1878,  between  the  State  and  Terrebonne 
Parish,  for  the  power  to  levy  the  tax  authorized  by  this  Act  is  not 
abrogated,  but  with  legislative  authority  a  tax  can  be  levied  to 
continue  this  work  of  public  imi)rovement. 

Act  No.  33  of  1879  contains  nothing  inconsistent  with  the  present  Con- 
stitution }  on  the  contrary,  Art.  214  of  the  Constitution  gives  it 
vitality,  and  by  it  the  taxing  power  for  levee  purposes  is  conferred 
directly  upon  the  Levee  Commissioners. 

The  State  ex  rel.  Morgan*s  R.  B,  Co.  vs.  Cage,  Sheriff,  506. 

The  Register  of  Conveyances  has  no  preference  over  a  deputy  clerk  for 
his  salary,  out  of  the  judicial  fund,  the  salaries  of  both  consti- 
tuting judicial  expenses. 

Art.  146  of  the  Constitution,  by  declaring  that  all  judicial  expenses  shall 
be  paid  by  preference  out  of  the  special  judicial  fund,  declares  bj 
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implicatiou  that  the  rij(]its  of  all  those  who  constitnte  the  judicial 
organizatiou  for  the  Parisli  of  OrleaDs  are  of  equal  rank  and 
dignity. 

The  State  ex  rel.  Amauld  vs.  Burke,  Trexisurer,  548. 

CONSTITUTIONAL  LAW. 

The  law  under  which  the  levy  of  taxes  to  satisfy  plaintiff's  jndginento 
is  claimed,  having  been  repealed,  and  there  being  no  evidence  in 
the  record  that  said  judgments  were  based  upon  a  contract  with  the 
municipal  corporation,  which  such  repeal  would  impair,  plaintiff  is 
not  entitled  to  the  levy. 

The  State  ex  rel.  Fish  vs.  Police  Jury,  etc.,  95. 

Act  No.  60  of  the  Extra  Session  of  the  Legislature  of  1872,  establishiug 
a  Hosi)ital  for  small-pox  and  other  contagions  diseases,  did  not 
constitute  a  contract  with  the  plaintiff,  protected  from  impairmeDt 
by  subsequent  legislation. 

J.  J.  Hayes  vs.  City  of  New  Orleans,  311. 

The  City  of  New  Orleans,  in  the  absence  of  a  judicial  decree,  could  not 
legally,  of  its  own  accord,  levy  a  tax  beyond  the  constitutional 
limitations,  to  pay  its  debts. 

The  State  ex  rel,  Samory  vs.  New  Orleans,  469. 

The  vested  rights  of  i)laintiff  under  his  judgment  could  not  be  affected 
by  subsequent  legislation. 

The  right  of  plaintiff  to  be  paid  by  assessments  in  the  years  1874, 1875, 
1876  and  1 877,  as  ordered  by  the  judgment  in  his  favor,  is  not  lost 
or  destroyed  by  the  fact  that  such  assessments  were  not  properly 
made.  This  case  is  different  in  that  respect  from  that  of  Nelson 
vs.  Parish  of  St.  Martin,  33  An.  1122. 

There  being  no  evidence  in  the  record  that  plaintiff's  judgment  against 
the  municipal  corporation  was  based  upon  a  contract,  be  is  not 
entitled  to  the  proceeding  pmyed  for  to  enforce  the  levy  of  a  tax 
beyond  theconstitutiotial  HniitMtion  ;  but  his  right  toproceedanew 
and  make  the  proper  showing  is  reserved. 

C.  D.  Far  rot  vs.  Parish,  etc.,  491. 

Relator's  right  to  a  tax  to  satisfy  his  judgment  against  the  Parish  is  to 
be  determined  by  the  law  in  force  at  the  dat^  of  his  contract. 

The  limit  of  taxation,  tixed  by  law  at  the  date  of  his  contract,  and  the 
constitutional  enlargement  of  the  limit  to  t«n  mills,  had  been 
exhausted  by  the  parochial  authorities  at  the  date  of  the  mandamus. 
A  mandamus  to  compel  the  Police  Jury  to  levy  a  tax  to  satisfy 
Relator's  judgment  was,  therefore,  improperly  granted. 

The  State  ex  rel  Stctcart  vs.  Police  Jury,  etc.^  673. 

A  mandamus  lies  to  compel  the  city  authorities  to  levy  a  special  tax  to 
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satisfy  a  judgment  rendered  on   t]ie  City^s  matured  bonds  and 
coupons,  where  siji.fa,  issued  is  returned  nuUu  bona, 

Ln\YB  in  force  at  tlie  date  of  tbe  contract,  providing  for  the  means  of 
executing  the  obligations  of  the  same,  forming  partof  the  contract, 
cannot  be  repealed ;  neither  can  the  remed3'  be  suppressed,  to  the 
injury  of  the  obligee,  but  they  may  be  replaced  by  legal  provisions 
for  another  adequate  or  equivalent  mode  of  enforcement;  other- 
wise tliey  impair  the  obligation  of  a  contract. 

The  registry  law  of  1870,  (Act  5)  cannot  affect  a  contract  entered  into 
in  1854,  so  as  to  retard  or  stay  the  execution  of  the  obligations 
thereof.     If  enforced  in  this  case,  it  would  have  that  effect. 

The  State  ex  rel.  Morris  Banger  vs.  Cityj  1149. 

CONTRACTS. 

The  construction  upon  plaintiff^s  premises  and  delivery  to  him  of  a 

cotton  press  constructed  unskilfully,  and  not  in  accordance  with 

the  contract,  was  an  active  violation  of  the  contract,  which  ipso 

facto  placed  defendants  in  default,  without  the  necessity  of  any 

formal  putting  in  mora. 

The  press  being  erected  upon  brick  foundations  on  the  premises  of 
plaintiff,  the  taking  possession  and  making  use  of  the  same  by  him 
was  no  waiver  of  the  claim  for  damages. 

L,  A,  Levy  vs.  M,  Schwartz  <&  Bro,,  209. 

Insubordination  and  disrespectful  conduct  of  the  employee  towards  his 
employer  is  a  sufficient  ground  for  his  discharge  and  the  rescission 
of  the  contract  of  employment. 

C,  W.  Bailey  vs.  W,  Lanahan  &  Son,  426. 

Without  express  stipulation  to  the  contrary,  '.'advances'*  include  not 
only  necessary  supplies,  but  also  goods  furnished  a  plantation 
store,  open  only  to  the  laborers  and  employees  on  the  place. 

An  agreement  for  a  consideration  on  the  part  of  the  lessor,  that  he  will 
not  seize  the  leased  place  for  rent  until  the  factor  is  reimbursed  for 
advances,  enures  to  the  l)enefit  of  the  lessee,  and  will  enable  him, 
as  well  as  the  factor,  to  recover  damages  for  the  lessor's  violation 
of  said  contract. 

L,  B.  Cain  vs.  B,  Pullen,  511. 

When  the  act  states  that  the  consideration  of  the  dation  en  paiemcnt  is 
a  donation  to  the  wife  of  her  father's  undetermined  interest  in  a 
commercial  partnership,  without  any  accompanying  inventory  of 
the  partnership  assets,  and  the  alleged  donor  did  not  join  in  the 
•  act ;  and  where,  in  a  suit  for  separation  of  property,  the  court  had 
refused  to  recognize  such  an  item,  said  dation  en  paiement  must  be 
considered  a  nullitv. 
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This  case  is  not  oae  covered  by  the  Code,  which  provides  that  even  if 
the  consideration  expressed  does  not  exist,  the  act  will  be  valid  if 
sufficient  consideration  is  shown.  By  that  is  meant  sach  con^d- 
eration  as  was  contemplated  by  the  parties  at  the  time  of  execution 
of  the  act,  but  which  was  misdescribed  in  said  act. 

CMffe,  Si/ndic,  vs.  Mrs.  Scheen,  684. 

CORPORATIONS. 

The  corporate  existence  of  the  New  Orleans  and  Carrolltou  Railniad 
Company,  under  the  terms  of  its  Act  of  Incorporation,  of  the  9th 
of  February,  1833,  expires  on  the  9th  of  February,  1883,  such  cor- 
porate existence  having  been  limited  to  fifty  years.  The  Act  of 
1835,  amendatory  of  said  Act  of  1833,  did  not  extend  to  twenty- 
five  years  longer  the  existence  of  the  Company,  as  claimed.  The 
two  Acts  of  the  legislature  provided  for  the  construction  of  two 
distinct  railroads :  the  one  from  New  Orleans  to  Carrollton,  and 
the  other  from  Carrollton  to  Bayou  Sara. 

No  rule  is  better  settled  than  that  charters  of  incorporation  are  to  be 
strictly  construed  against  the  corporators. 

Courts  are  unanimous  in  their  strong  disfavor  of  repeals  by  implication. 
X,  O.  &  Carrollton  B.  B.  Co.  vs.  City  of  New  Orleans^  429. 

By-laws  of  a  corporation  to  be  valid  must  be  consistent  with  the  gen- 
eral law,  and  cannot  affect  the  rights  of  third  parties  without  their 
consent,  or  depositors  not  privy  to  them. 

Gordon  (&  OomUa  vs.  MuchXer,  etc.f  604. 

As  a  general  principle,  courts  have  no  jurisdiction  to  appoint  receivers 
for  corporations  in  the  absence  of  express  statutory  authority. 

The  Supreme  Court  has.  recognized  no  exceptions  to  this  rule,  unless 
when  the  corporate  property  is  abandoned,  or  when  there  are  no 
persons  authorized  to  take  charge  of  or  conduct  its  affairs. 

Such  power  has  never  been  claimed  in  case  of  an  existing  corporation, 
whose  charter  has  neither  expired  nor  been  declared  forfeited,  and 
which  is  equipped  with  competent  officers. 

P.  M.  Baker  vs.  Portable  B.  B.  Co.,  754. 

The  Consolidated  Association  of  the  Planters  of  Louisiana  is  liable,  ai* 
well  as  the  State  of  Louisiana,  on  the  bonds  issued  by  the  latter  to 
the  order  of,  and  endorsed  by  the  former,  under  the  terms  of  Act 
No.  19  of  1828. 

The  pledge  provided  for  by  Sec.  (i  of  said  Act,  of  all  the  mortgage 
obligations  furnished  to  said  bank,  is  in  favor  of  the  bondholders 
and  is  valid. 

They  are  entitled  to  interest  on  their  unpaid  interest  coupons  from  the 
time  of  default. 
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Where  payment  of  a  debt  i»  secured  by  a  pledge,  prescription  does  not 
run  ns  long  ns  tlie  p1e<1ge  exists  and  the  debt  remains  unpaid. 

Where,  by  legislation,  the  time  for  paying  matured  obligations  is 
extended,  without  the  consent  of  the  holders  thereof,  the  act 
affects  tlie  value  of  the  claim,  impairs  the  obligation  of  a  contract, 
jind  is  a  nullity. 

Where  funds,  wliich  should  be  applied  to  the  payment  of  the  matured 
debts  of  an  insolvent  corporation  in  liquidation,  are  directed  by 
statute  to  be  invested  in  the  purchase  of  State  bonds,  without  the 
consent  of  the  creditors,  the  act  is  unconstitutional  and  void,  as 
impairing  the  obligation  of  a  contract. 

Wliere,  in  the  charter  of  a  corporation,  or  by  subsequent  legislation 
forming  part  of  a  contract  with  bondholders,  the  mode  of  liquida- 
tion of  the  concern  is  not  provided  for,  it  is  lawful  for  the  legisla- 
ture to  remedy  tlie  omission  by  providing  for  an  adequate  mode 
of  liquidation. 

Forstall  vs.  Consolidated  Association,  etc.,  770. 

Where  the  heirs  of  a  president  and  treasurer  of  a  corporation  are  sued 
for  moneys  alleged  to  have  been  received  by  deceased  in  bis  said 
capacities,  and  they  set  up  that  the  only  money  so  received  was 
Confederate  money,  and  of  which  a  tender  was  made,  such  an  alle- 
gation does  not  constitute  an  admission  of  liability  or  indebtedness 
for  the  amount  so  tendered,  and  hence,  does  not  authorize  a  judg- 
ment against  them  for  that  amount. 

Such  a  tender  does  not  preclude  defendants  from  pleading  prescription 
against  the  demand. 

Where  more  than  ten  years  have  elapsed  since  the  deceased,  in  his 
capacity  as  president  and  treasurer,  rendered  the  last  account  of 
his  administration  of  the  affairs  of  the  cori>oration,  the  plea  of 
prescription  must  prevail. 

Southern  Mut.  Ins,  Co,  vs.  Pike  et  als,,  825. 

in  a  certain  sense,  sliares  of  stock  in  a  corporation  represent  an  interest 
in  the  corporate  estate,  and  a  conveyance  thereof  is  a  conveyance 
of  such  interest.  But  it  is  not  a  particular  interest  in  particular 
property,  but  simply  an  interest  in  the  rights  and  property  of  the 
corporation,  whatever  they  may  be,  and  subject  to  the  corporate 
obligations. 

The  transferrer  of  stock,  without  representation  or  specification  as  to 
the  particular  property  held  by  the  corporation,  warrants  only  his 
title  to  the  stock,  and  not  the  title  of  the  corporation  to  the  prop- 
erty held  by  it. 

In  absence  of  fraudulent  concealment  or  misrepresentation,  failure  of 
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title  of  the  corporation  to  its  property,  fnmislies  no  ground  for 

action  of  nullity  of  transfers  of  stock,  based  on  error  or  breach  of 

warranty. 

'  The  8t<ite  of  Louisiana  vs.  Railroad  Company,  947. 

The  State  legislature  has  unlimited  power  to  erect  bridges  and  rail- 
ways, and  make  any  other  public  works  across  navigable  waters, 
subject  only  to  the  paramount  authority  of  the  national  government. 

The  power  granted  by  the  legislature  to  a  railway  company  to  build  a 
road  between  two  points,  carries  authority  to  cross  navigable 
waters  and  to  build  necessary  drawbridges,  and  this  authority 
implies  the  right  and  imposes  the  duty  to  maintain  and  repair  or 
rebuild  such  bridges.  A  railway  company  having  authority  to 
build  or  rebuild  a  bridge  across  a  navigable  stream,  is  not  respon- 
sible in  damages  for  temporary  obstructions  of  the  stream  by 
scaffolding,  or  by  the  construction  of  a  temporary  stationary  bridge, 
and  for  unavoidable  delay  in  the  completion  of  the  bridge. 

J.  Hamilton  vs.  Railroad  Company^  5170. 

Notes  executed  by  a  stockholder  of  the  Citizen^s  Bank  to  represent  a 
stock  loan,  identified  by  authentic  act  with  the  original  stock 
mortgage,  are  fully  secured  by  the  stock  mortgage,  which  is  bind- 
ing as  a  loan  mortgage,  even  on  third  parties,  without  an  inscrip- 
tion of  the  new  act  in  the  proper  office. 

The  failure,  neglect  or  refusal  of  a  stockholder  of  that  Bank  to  pay 
the  stipulated  instalment  and  interest  on  his  loan  when  due. 
operates  of  itself  a  forfeiture  of  his  right  to  renew  his  stock  loan 
note,  which  thence  becomes  due  and  exigible,  according  to  law, 
in  capital  and  interest  of  ten  per  cent. 

Mitchell,  Tutor,  vs.  Sheriff  et  al.,  99?. 

The  law  is  well  settled,  that  the  franchises  and  corporate  rights  of  a 
company  and  the  means  vested  in  it  for  the  purpose  of  its  exist- 
ence, cannot  be  granted  away  and  transferred  by  any  act  of  \t» 
own,  or  by  any  adverse  proceeding,  unless  with  the  consent  of  the 
original  grantor,  formally  expressed.  In  the  absence  of  any  pro- 
vision to  that  effect,  either  in  the  general  law  or  in  the  charter  of 
such  company,  the  franchise  cannot  be  levied  upon  for  debt. 

The  franchise,  so  termed,  in  this  case,  is  nothing  more  than  a  right  of 
way  or  license  conferred  by  the  Municipal  Ordinance,  and  cannot 
be  treated  as  a  corporate  right,  which  derives  only  from  sovereign 
dispensation.  It  is,  in  this  instance,  only  an  incident  of  the  cor- 
porate existence  of  the  Company,  as  created  by  law,  and  deter- 
mines with  the  extinction  of  such  corporate  life. 

Hence,  neither  the  franchise  or  corporate  rights,  nor  tlie  right  of  way 
of  the  Company,  have  passed  at  the  bankruptcy  sale. 

Spanish  Fort  Railroad  Company  vs.  Delamore^  1225. 
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It  is  well  settled,  that  the  Court  has  the  right  to  correct  its  nnnntes, 
so  as  to  have  them  to  conforai  with  the  truth,  by  a  correct  state- 
ment of  facts,  at  any  time,  even  aft<^r  appeal. 

The  State  of  Louisiana  vs.  G.  Hotrard,  309. 

The  Civil  District  Court  is  legally  open  from  the  third  of  July  to  No- 
vember, for  probate  matters ;  a  judgment  rendered  in  such  matters 
is  of  full  force  and  effect,  and  an  appeal  therefrom,  granted  on 

motion  legally  obtained. 

Suceession  of  BerfusCy  599. 

CRIMINAL  LAW. 

Evidence. 

The  confession  made  by  the  accused  whilst  incarcerated,  to  a  police 
officer  is  admissible  in  evidence,  when  neither  threats  nor  promises 
were  offered  by  the  latter  to  obtain  the  said  confession. 

It  is  now  well  settled  that  the  deposition  taken  before  a  magistrate,  at 
a  preliminary  examination,  and  contradictorily  witli  the  accused, 
of  a  witness  who  died  afterwards,  is  admissible  in  evidence  on  the 
trial  of  the  prosecution. 

The  Stat^  of  Louisiana  vs.  Maim^e  Alphonse,  et  aU.,  9. 

In  the  absence  of  timely  objections  from  the  accused,  the  Court  will 
not  exclude  evidence  of  a  confession  made  by  liim,  because  prelim- 
inary proof  was  not  offered  by  the  prosecution  to  show  that  the 
confession  was  made  freely  and  voluntarily,  unless  it  appears  from 
the  evidence  itself  that  the  confession  was  obtained  from  the 
accused  by  means  of  promises  or  threats. 

The  State  of  Louisiana  vs.  Davis,  351. 

The  confession  of  the  accused,  made  whilst  he  was  in  the  bands  of  his 
captors,  who  were  not  officers  of  the  law,  and  after  they  had  imt  a 
rope  round  his  neck,  cannot  be  considered  as  a  voluntary  and  free 
confession,  and  should  not  have  been  received  in  evidence  by  the 
lower  court. 

The  State  of  Louisiana  vs.  H,  BeveUs,  381. 

The  testimony  of  a  witness,  taken  contradictorily  with  the  accused  at 
the  preliminary  examination,  is  admissible  at  the  trial,  if  the 
witness  is  then  absent  from  the  State. 

The  failure  of  the  committing  magistrate  to  require  of  the  witness  that 
he  should  furnish  his  recognizance,  does  not  operate  against  the 
State  to  show  such  want  of  proper  diligence  as  should  exclude  the 
testimonv. 

Is  it  not  necessary,  in  order  to  render  an  accessory  liable  as  a  princi- 
pal, in  a  charge  of  manslaughter,  that  he  should  have  been  actually 
present  at  the  homicide  j  such  presence  may  be  constructive. 

The  State  of  Louisiana  vs.  Douglass,  523. 

160 


1274  INDEX. 


CRIMINAL  LAW— Coiifi«iif<i. 

Tlie  admission  as  evidence  to  be  considered  by  the  juiy,  of  the  «tate- 

nient  of  the  deceased  made  in  presence  of  the  accused,  but  not  as  a 

djing  declanition,  was  illegal  and  vitiated  the  verdict. 
Mere  silence  of  the  accused  when  the  deceased  said  in  his  presence 

tliat  tlie  said  accused  had  shot  him,  cannot  be  conatrncHl  as  an 

acquiescence. 

The  State  of  Louisiana  vs.  3£.  Diskin^  919. 

Evidence  of  prior  acts,  declaration  and  threats  of  accused,  though  not 
part  of  the  res  gestw,  is  admissible  when  they  legitimately  tend  to 
establish  motive  or  intention  in  tlie  accused  to  commit  the  crime 
with  which  he  is  charged,  and  for  that  purpose  only. 

Refusal  of  the  Judge  a  quo  to  grant  a  new  trial,  on  the  ground  of  newly 
discovered  evidence,  supported  only  by  the  affidavit  of  the  accnsed, 
will  not  be  disturbed  in  this  Court.    Prior  authorities  affirmed. 

The  Stat4f  of  Loms'mna  vs.  T.  Edwards,  1012. 

Evidence  is  admissible  to  show  that  aft«r  the  time  of  the  commission 
of  the  crime,  the  accused  had  in  his  possession  similar  coin  to  that 
which  he  is  charged  with  having  stolen.  The  objection  to  such 
evidence  is  to  it«  effect,  not  to  its  admissibility. 

This  Court  will  not  disturb  the  action  of  the  Judge  a  quo  in  i-efusing, 
in  the  exercise  of  his  sound  discretion,  a  new  trial,  applied  for  on 
the  ground  of  newly  discovered  evidence.  Affirming  previous 
decisions. 

It  is  only  in  case  of  gross  and  unambiguous  error  that  this  Conrt  will 
sustain  objections  to  the  written  charge  of  the  Judge  to  the  jury, 
when  such  objections  are  not  presented  in  bills  of  exception. 

The  State  of  Louisiana  y%,  Beaird  et  aL,  J  04. 

The  question  of  the  admissibility  of  the  defendant's  confession  is  one 
of  law  and  fact  mixed,  inasmuch  as  said  confession  is  admissible 
according  as  it  was  voluntary  or  not ;  it  is,  therefore,  reviewable 
by  this  Court. 

The  ruling  of  the  Judge  a  quo  on  a  question  of  this  character,  unless 
clearly  erroneous,  sliould  not  be  disturbed. 

The  State  of  Louislafm  vs.  Bartletf,  147. 

Under  the  special  plea  of  temporary  insanity,  the  onus  probandi  is  upon 
the  accused  and  not  the  prosecution,  and  the  alleged  insanity  must 
be  proved  beyond  a  reasonable  doubt. 

The  State  of  Louisiana  vs.  F.  DeBanc^  et  als,,  186. 

When  stolen  property  is  found  in  the  possession  of  the  person  charged 
with  larceny,  it  is  for  the  accused  to  show  how  he  came  by  said 
property,  and  it  is  for  the  jury  to  decide  whether  his  account  or 
explanation  of  such  a  fact  is  reasonable  or  sufficient,  or  not.    Such 
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accouut  is  not  to  be  taken  for  true,  simply  because  the  prosecution 
does  not  rebut  it. 

The  Stafe  of  Louisiana  vs.  -4.  Kimble,  392. 

Where  a  party  is  indicted  for  perjury,  for  having  falsely  sworn  in  a 
previous  prosecution  that  he  had  been  shot  by  tlie  person  prose- 
cuted, his  declaration  to  the  same  effect,  made  shortly  after  the 
shooting  took  place,  in  explanation  of  a  slight  injury  to  his  head, 
is  not  admissible  in  his  favor  on  the  trial  for  perjury.  It  was  not 
a  part  of  the  res  gesUe  of  either  prosecution. 

The  State  of  Louisiana  vs.  Dar>id  Williams,  959. 

In  a  preliminary  examination,  the  accused  has  the  right  of  having  the 
testhnony  of  witnesses  in  his  behalf,  taken  down  in  writing, 
certified  and  preserved,  and  the  testimony  of  a  witness  thus  taken 
will  be  admitted  in  evidence  at  the  jury  trial,  if  the  witness  is 
shown  to  be  absent,  a  non-resident  of  the  State,  and  not  obtain- 
able ',  without  any  fault  of  the  accused. 

The  State  of  Louisiana  vs.  C.  B,  Stetvart,  1037. 

In  a  criminal  prosecution  the  accused  has  a  right  to  object  to  the 
admission  of  an  implied  confession  resulting  from  an  offer  to  com- 
promise, on  the  ground  that  it  was  not  voluntary,  and  where  a 
witness  has  testified  that  the  confession  was  not  induced  by  prom- 
ises or  threats,  the  accused  should  be  allowed  to  offer  rebutting 
proof  going  to  show  that  he  was  forced  to  make  the  offer  in  ques- 
tion, and  the  refusal  of  such  offer,  and  the  admission  of  the  con- 
fession, in  spite  of  it,  is  sufficient  to  vitiate  the  verdict' and  cause 
the  remanding  of  the  Ccase. 

The  State  of  Louisiana  vs.  Platte,  1061. 

What  identity  of  the  offenses  charged  is  necessary  to  support  the  pleas 
of  autrefois  convict  and  of  autrefois  acquit* 

Proof  of  a  different  crime  from  the  one  charged,  though  generally 
objectionable,  is  admissible  when  both  offenses  are  closely  linked 
or  connected,  especially  in  the  res  gestWy  and  also  when  such  proof 
is  pertinent  and  necessary  to  show  intent. 

When  pai*ties  are  engaged  in  the  commission  of  a  crime  with  malicious 
intent,  and  in  the  execution  thereof  perpetrate  another  criminal 
act  not  originally  intended,  the  unintended  act  derives  its  charac- 
ter from  the  intended  crime,  and  the  original  malicious  intent 
affects  botli  acts. 

The  State  of  Louisiana  vs.  Lee  Vines  et  a/.,  1079, 

Evidence  to  show  the  absence  and  sickness  of  the  witness  and  conse- 
quent impossibility  of  procuring  his  attendance,  is  admissible,  in 
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aid  of  the  Klierifl''s  return  of  non-servicet  as  a  fouiulHtion  for  the 
introduction  of  his  testimony  taken  on  i)reliniinary  trial. 

The  State  of  Louisiana  V8.  Granville  et  «/.,  1088. 

The  appearance  bond  of  defendant  and  its  forfeiture  for  his  non- 
appearance are  proper  evidence  to  go  to  tlie  jury,  like  evidence  of 
concealment,  flight,  etc. 

The  State  of  Louisiana  vs.  Winfifield,  1200. 

The  testimony  taken  on  preliminary  examination  of  a  witness  who  is  a 
non-resident,  only  accidentally  present  in  tlio  Sta.te  at  the  time, 
and  who  has  never  since  been  here,  will  be  competent  evidence  at 
the  trial  of  the  accused,  where  the  latter  was  confronted  with  the 
witness  at  the  preliminary  examination  and  was  afforded  the 
opportunity  of  cross-examining  him. 

The  State  of  Louisiana  vs.  J,  Jordan,  1219. 

Indictment. 

The  verdict  of  *'  guilty  of  involuntary  manslaughter,"  in  this  case,  is 
legal  and  responsive,  though  the  indictment  charged  the  accused 
with  voluntary  manslaughter. 

The  State  of  Louisiana  vs.  Thomas  Griffin,  iJT. 

Though  the  accused  was  indicted  jointly  with  another  defendant,  he 

may  be  tried  alone,  and  the  fixing  of  the  case  for  trial  against  him 

alone,  is  virtually  ordering  a  separate  trial. 
Evidence  was  properly  received  of  the  resistance  offered  by  the  accused 

to  the  search  made  for  the  stolen  goods. 
Burglary  and  larceny  may  be  charged  in  the  same  count  of  the 

indictment  without  invalidating  this  instrument  for  duplicity. 

The  State  of  Louisiana  vs.  WUliam  Johnson,  48. 

The  previous  service  of  a  copy  of  the  indictment  on  the  accused  is  not 
necessary  for  the  legality  of  the  trial,  in  cases  not  capital,  or  in 
which  the  punishment  is  less  than  seven  years  at  hard  labor. 

The  State  of  Louisiana  vs.  Ceran  Briggs,  6J. 

The  indictment  in  this  case  is  framed  in  accordance  with  Section  1048 
of  the  Revised  Statutes,  and  is  good  for  a  case  of  murder  by  ym- 
soning,  though  the  means  by  which  the  murder  was  committed, 
the  poisoning,  is  not  stated  in  said  indietmeut. 

Article  8  of  the  present  Constitution  did  not  repeal  said  Section  104!^, 
and  does  not  require  any  more  than  the  latter  does,  that  the  indict- 
ment should  state  the  means  used  to  commit  the  murder. 

Evidence  of  the  poisoning  was,  therefore,  admissible  under  the  charge 
of  murder. 

The  State  of  Louisiana  vs.  Bartleij,  147". 
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An  iudic'tiiiciit  ior  larceny  h  valid  though  it  does  not  Ray  grand  or 

petit  larceny,  jnagiuuch  as  the  value  of  the  object  stolen  ia  stated. 

28  An.  315,  24;   IM  An.  6L 

The  State  of  Louisiana  ve.  8.  IHIworth,  216. 

Though  the  indictment  in  this  case  i^  not  in  the  exact  words  of  the 
statute  under  which  it  is  framed,  viz:  Section  911  of  the  Revised 
Stsitutefi,  (providing  for  the  punishment  of  persons  keeping  gam- 
bling houses)  yet  the  said  indictment  charges  the  offense  in  equiv- 
nleut  words  and  is  valid. 

Article  172  of  the  Constitution  of  1879  did  not  repeal  said  Se^^tion  911 
of  the  Revised  Statutes. 

The  State  of  Louisiana  vs.  George,  261. 

An  indictment  charging  the  accused  with  feloniously  and  knowingly 
receiving  the  projierty,  and  tl.at  **  he  well  knew  the  same  was 
stolen  property,"  is  in  sufficient  confonnity  to  the  statute. 

Nor  is  it  necessary  that  the  indictment  should  state  who  stole  the 
property,  or  from  whom  the  accused  received  it. 

The  charge  that  the  accused  stole  the  goods  is  sufficient,  without  the 
further  averment  that  he  took  aid  carried  thera  away. 

Nor  does  the  statute  make  any  formal  requirement  as  to  the  mode  of 
expressing  the  criminal  intent  of  stealing  the  property. 

The  State  of  Louisiana  vs.  Moultrie,  489. 

The  State  has  the  constitutional  right  to  repeal  in  criminal  cases,  where 
the  indictment  has  been  quashed  before  a  trial,  or  held  bad  upon 
a  demniTer,  and  where  it  purports  to  charge  an  offense  punishable 
with  death  or  im]>risonment  at  hard  labor. 

In  such  cases  the  State  is  not  required  to  furnish  an  appeal  bond,  as 
she  cannot  be  condemned  to  pay  costs. 

A  judgment  quashing  an  indictment  on  the  ground  of  the  unconstitu- 
tionality of  the  Statute  under  which  the  charge  is  brought,  when 
the  accused  has  not  been  tried,  as  to  his  guilt  or  innocence,  under 
the  charge,  will  not  be  a  bar  to  a  subsequent  prosecution  of  the 
accused  under  the  same  charge. 

The  State  of  Louisiana  vs.  M,  Taylor,  978. 

It  is  not  necessary  that  an  indictment  should  show,  on  its  face,  that  it 

was  found  during  a  session  of  the  court,  when  that  fact  appears 

from  the  minutes  in  the  record. 
Where  the  finding,  endorsed  on  the  indictment,  is  signed  "A.  Wartelle, 

Foreman,"  and  the  minutes  show  that  '*  Arm  and  Wartelle"  was 

appointed  foreman,  held,  sufficient. 
Sec.  1048,  Rev.  Stat.,  dispensing  with  the  necessity  of  setting  forth  in 

indictments  for  murder,  the  manner  and  means  in  and  by  which 
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the  death  was  caused,  is  not  inconsistent  with  Art.  8  of  Constitntion 
of  1879.    Affirming  State  vs.  Bartley,  34  An.  147. 

The  State  of  Louisiana  vs.  Oranrille  et  al,,  1088. 

Under  the  charge  in  an  indictment  of  stealing  chickeng^  proof  is  admis- 
sible to  show  that  hens  were  stolen. 

The  State  of  Louisiana  vs.  O,  Bassett,  1108. 

Where  an  indictment  for  burglary-  contains  two  counts,  charging  res- 
pectively a  higher  and  lower  grade  of  the  offense,  and  tlie  jury  art* 
instructed  that  if  they  find  the  accused  guilty,  they  must  retuni  si 
verdict  of  "  guilty  of  first  count,"  or  **  guilty  of  second  count,''  as 
the  case  may  be,  and  in  disregard  of  such  instruction  they  return 
a  general  verdict  of  guilty,  the  Judge  is  authorized  to  refuse  to 
receive  such  verdict,  and  a  final  verdict  of  **guilty  of  second  count,^ 
rendered  after  again  retiring,  will  not  constitute  such  an  irregu- 
larity as  to  vitiate  the  sentence  upon  it. 

The  State  of  Louisiana  vs.  J,  G,  Disch,  J 134. 

In  an  indictment  for  obtaining  goods  under  false  pretenses,  where 
amongst  the  pretenses  it  is  charged  that  the  accused  represeute<1 
that  **  he  wanted  to  buy  goods  on  credit,  in  the  fair  and  usual 
course  of  trade,  etc.,"  and  tlhat  on  the  faith  of  such  representations, 
the  goods  were  delivered  to  him,  this  sets  out  such  a  colloquium  an 
to  a  bargain  of  sale  as  connects  the  delivery  of  the  goods  therewith, 
and  will  support  the  indictment  without  more  specific  statement 
of  the  nature  of  the  bargain. 

The  State  of  Louisiana  vs.  J,  Jordan,  1219. 

Information. 
An  information  for  assault  by  wilfully  shooting,  under  Sec.  792,  R.  S., 
need  not  allege  tliat  the  shooting   was  done   with  a  dangunrnt^ 
weapon. 

The  State  of  Louisiana  vs.  Cognovitchj  52J». 

Jury. 

Act  No.  98  of  the  legislature  of  1880,  did  not  repeal  Act  No.  138  c»f 
1877,  which  provides  for  the  drawing  of  tales  jurors  in  criminal 
cases  in  the  Parish  of  Orleans,  under  certain  circumstances.  The 
order  made  by  the  Judge  a  quo  for  an  additional  drawing  was  not. 
therefore,  illegal. 

It  is  the  duty  of  the  District  Judge  to  carefully  abstain  from  any  ex- 
pression of  opinion  or  comment  upon  the  facts  of  the  case,  in  a 
criminal  prosecution,  not  only  in  his  final  charge  to  the  jury,  hut 
also  in  his  rulings  upon  the  admissibility  of  evidence,  in  the 
presence  of  the  jury.  But  the  complaint  of  the  accused  on  thij* 
point  is  unfounded  in  the  premises. 
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A  juror,  who  in  by  conscieuce  opposed  to  capital  pnoishnieDt,  is  incom- 
petent. But,  in  this  case,  the  juror  having  already  answered  that 
lie  had  no  such  scruples,  the  Judge  a  quo  was  light  in  not  allowing 
defendant's  counsel  to  repeat  the  question. 

The  State  of  Louisiana  vs.  Maim^e  Alphonse  et  als.,  9L  . 

Hy  the  provisions  of  Act  No.  35  of  the  legislature  of  1880,  the  Judge 
has  the  power,  for  tlie  trial  of  cases  where  the  penalty  is  not  neces- 
sarih'  imprison ni en t  at  hard  labor,  t.o  order  the  drawing  of  a 
special  jury ;  and  it  is  not  necessary  that  such  jur}'  should  be 
ordered  for  the  first  week  of  the  tenn. 

The  State  of  Louisiana  vs.  Ceran  Brtggs,  69. 

Ruling  of  this  Court  on  the  qualifications  of  jury  com  mission  erg,  in  33 
An.  1229 ;  32  An.  193,  re-afflrmed. 

The  State  of  Louisiana  vs.  Beaird  et  aL,  104. 

The  motion  to  quash  tlie  venire  was  properly  oven*uled,  in  the  absence 
of  a  charge  of  fraud,  or  avennent  of  a  great  wrong  or  injury  caused 
to  the  defendant. 

The  accused  was  not  entitled  to  a  new  trial  on  the  ground  that  the  evi- 
dence at  the  inquest  was  taken  along  by  the  jury,  together  with 
other  papers,  in  retiring  to  deliberate,  and  that  the  table  in  their 
room  of  deliberations  was  covered  with  law  books,  to  which  they 
had  access. 

The  State  of  Louisiana  vs.  Harris,  118. 

A  juror  is  competent  when,  beiqg  examined  on  his  voir  dire,  he  swears, 
in  substance,  that  the  opinion  which  he  had  formed  and  expressed 
against  the  accused  will  yield  to  the  evidence,  and  that  lie  can  do 
impartial  justice  between  the  State  and  the  defense.  Afiirming 
previous  decisions. 

The  State  of  Louisiana  vs.  J^.  DeBanc^  et  als,,  186. 

In  the  absence  of  specific  objection  and  affirmative  proof  to  tlie  con- 
trary, it  will  be  presumed  that  the  grand  jury  was  legalh'  organ- 
ized.   30  An.  885;  31  An.  380,  91,  368,  378. 

The  State  of  Louisiana  vs.  S,  Dihcorth,  216. 

The  grand  jury  is  presumed  in  this  case  to  have  been  regularly 
organized. 

The  State  of  Louisiana  vs.  George,  261. 

The  Judge  is  not  absolutely  bound  by  the  answer  of  the  juror  on  his 
roir  dire  J  that  he  has,  or  has  not  formed  an  opinion^  when  such 
answer  is  contradicted  by  the  facts  or  circumstances  of  the  case. 

The  State  of  Louisiana  vs.  Barnes,  395. 

When  a  juror,  after  his  examination  on  his  voir  dire,  has  been  accepted 
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by  tbe  prisoner  and  sworn,  the  court  may  yet  discliarge  him  upmi 
discovering  from  tlie  statement  and  furtlier  examination  of  Raiii 
juror  tlmt  he  is  opposed  to  capital  punishment. 

The  State  of  Louisiana  vs.  Mile^  Diftkins,  919. 

A  juror  is  not  incompetent  under  the  Statute,  wlio  says  on  his  roir  dire 
that  he  does  not  know  the  meaning  of  i»erjury,  when  at  the  Siime 
time  he  says  he  knows  what  false  swearing  means. 

If,  in  his  charge  to  tlie  jury,  the  Judge  does  not  misstate  the  law,  nor 
express  any  opinion  as  to  the  fiicts,  there  is  no  ground  for  avoiding 
the  verdict  on  account  of  his  charge. 

Nor  will  the  verdict  be  avoided  because  a  document  was  delivered  to 
the  jury  on  their  retirement,  which  was  offered  in  evidence  on  the 
trial. 

The  State  of  Louisiana  vs.  David  Williams,  959. 

The  District  Judge  has,  in  the  selection  of  jurors,  a  discretionary 
power,  which  should  be  trusted  to  a  great  extent,  and  his  ruling  in 
such  matters  should  not  be  disturbed  unless  manifestly  erroneous. 

The  State  of  Louisiana  vs.  E,  WeUck  et  aL,  991. 

Section  7  of  Act  No.  44  of  1877,  does  not  repeal  or  conflict  with  Section 
992  of  the  Revised  Statutes,  requiring,  in  certain  criminal  cai«et«; 
the  service  on  the  accused  of  the  list  of  the  jury  which  are  to  pas^s 
on  his  trial,  two  entire  days  before  his  trial. 

The  list  of  jurora  ordered  to  be  drawn  by  the  Judge,  in  the  exercise  of 
the  discretion  vested  by  Act  44,  Section  7,  must  be  served  on  the 
accused,  in  accordance  with  Section  992,  Revised  Statutes. 

The  State  of  Louisiana  vs.  C,  B.  Steioart,  1037. 

The  act  of  a  jnror,  sitting  in  a  capital  case,  who  leaves  the  jury  box 
during  a  recess  of  the  court,  and  crosses  the  courthouse  for  tlir 
.  purpose  of  consulting  a  physician  about  his  health,  said  juror 
being  sick,  and  having  permission  for  such  consultation  under  tin* 
eyes  of  the  sheriff,  does  not  constitute  a  separation,  or  such  mis- 
conduct as  will  vitiate  the  verdict. 

A  juror  who  swears  that  he  is  opposed  to  capital  punishment  is  nut 
competent  to  sit  on  the  trial  of  a  murder  case. 

A  juror  who  swears  that  he  has  formed  an  opinion,  but  that  the  sainic 
is  based  on  mere  rumor,  and  that  it  will  readily  yield  to  the  evi- 
dence, is  competent. 

The  State  of  Louisiana  vs.  Lee  Vines  et  a/.,  107;}. 

It  is  not  required  that  talesmen  should  be  summoned  only  from  the 
bystanders. 

The  State  of  Louisiana  vs.  Thomas  et  als.,  I(H?4. 
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Where  a  juror  is  challenged  by  the  accused  as  incompetent  on  account 

of  a  defective  memory,  and  the  Judge,  after  examining  the  juror, 

decides  that  he  is  competent,  such  ruling  being  on  a  matter  strictly 

within  his  discretion  will  not  be  disturbed  on  appeal,  unless  the 

error  is  palpable. 

The  State  of  Louisiana  vs.  V,  Eloi^  1195, 

Mitigation. 
Unskilful  treatment  of  the  deceased  is  not  a  ground  for  acquittal  of  the 
accused,  in  a  case  of  murder,  when  the  wounds  have  been  inflicted 
with  a  murderous  intent. 

The  State  of  Louisiana  vs.  Barnes,  395. 

In  a  trial  on  a  charge  of  murder,  the  accused  has  t)ie  right  to  show  and 
prove  previous  threats  of  the  deceased  against  him,  and  the  dan- 
gerous character  of  the  deceased,  as  evidence  tending  to  rebut  the 
presumption  of  malice,  and  to  mitigate  the  offense  charged.  Held, 
that  after  such  evidence  had  been  introduced,  the  District  Judge 
erred  in  giving  the  following  special  charge  : 

'*  That  if  you  find  the  accused  made  the  first  assault  at  the  time  of  the 
killing,  then  you  should  disregard  the  evidence  of  previous  threats  and 
of  the  dangerous  character  of  tlie  deceased,'*'' 

The  State  of  Louisiana  vs.  McNeely,  1022. 

Sentence. 

Wliere  the  sentence  of  the  Judge  a  quo  condemned  the  accused  to  addi- 
tional labor  on  the  public  streets  of  Monroe,  in  default  of  payment 
of  costs.  Hfldj  that  that  portion  of  the  sentence  is  illegal,  and 
must  be  annulled. 

The  State  of  Louisiana  vs.  Salone  Brannon,  942. 

In  criminal  cases,  it  is  not  necessary  that  the  judgment  be  drawn  up 
by  the  Judge  and  kept  in  the  record  as  a  separate  and  distinct 
proceeding.  It  is  enough  that  it  be  noted  and  entered  in  the 
minutes  by  the  clerk. 

Nor  are  the  words :  *'  It  is  considered,^^  sacramental  and  essential  in 
such  judgment. 

Nor  is  such  judgment  impaired  because  it  provides  for  the  fixing  of  the 
time  of  execution  by  the  Governor. 

Nor  is  it  necessary  that  such  judgment  should  contain  the  reasons  upon 
which  it  is  founded,  as  in  civil  causes. 

Nor  is  it  necessary  that  such  judgment  be  signed. 

Article  6(>  of  the  Constitution,  granting  to  the  Governor  the  power  of 

reprieving,  pardoning,  commuting  sentence,  etc.,  is  not  designed 

to  suspend  indefinitely  the  execution  of  the  sentence  passed  upon 

the  criminal. 

The  State  ex  reL  Pringle  vs.  Sheriff,  et  ai.,  1069. 
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In  criioiDal  cases,  the  jadgmeot  Deeds  not  be  signed,  nor  need  reasons 
be  given  for  it. 

The  State  of  Louisiana  vs.  Thomatt  et  aU..  1(^. 

A  sentence  not  containing  the  words  "  i7  «r  considered y"^  is  legal  and 
valid.    The  use  of  the  words  is  not  sacramental. 

The  State  of  Louisiana  vs.  G.  Bassetl,  1 10:^. 

SXATfTES. 

The  defense,  that  Section  788  of  the  Revised  Statutes,  providing  for 
the  punishment  of  the  crime  against  nature,  with  which  the  accused 
is  charged,  does  not  define  the  offense  or  describe  any  crime 
known  to  the  common  law,  is  without  foundation. 

The  State  of  Louisi 29ha  vs.  Charles  WitliamSj  87. 

Act  No.  8  of  the  Extra  Session  of  1870,  entitled  an  Act  relating  to  crimes 
and  offenses,  is  not  unconstitutional. 

The  State  of  Louisiana  vs.  M.  Taylor,  yJS, 

The  proviso  or  last  clause  in  Section  986,  Revised  Statutes,  which 
reads:  '' Nothing  herein  contained  shall  extend  to  any  persou 
absconding  or  fleeing  from  justice,'^  is  intended  as  a  means  of 
interrupting  prescription,  when  pleaded  in  bar  of  a  prosecution  for 
certain  offenses ;  and  is  not  intended  to  apply  to  the  status  of  the 
accused  at  the  time  that  it  is  proposed  to  prosecute,  try  or  punish 
him. 

It  is  not  necessary  that  he  should  be  absconding  or  a  fugitive  from 
justice  at  the  moment  of  the  prosecution.  It  suffices  that  he 
should  have  absconded  or  fled  after  the  commission  of  the  deed 
charged  against  him. 

The  State  of  Louisiana  vs.  Lee  Vines  et  aL,  1073. 

Embezzlement  is  not  an  offense  at  common  law,  but  was  created  by 
Statute.  Embezzle  includes  in  its  meaning  appropriation  to  one^s 
own  use,  and  tlierefore  the  use  of  the  single  word  embezzle,  in  the 
indictment  or  information,  contains  within  itself  the  charge  that 
the  defendant  appropriated  the  money  or  property  to  his  own  use. 

The  simplification  of  criminal  pleadings  was  commanded  by  this  State 
in  her  first  criminal  Statute  directing  the  common  law  forms  to  be 
divested  of  unnecessary  prolixity. 

The  State  of  Louisiana  vs.  M.  Wolff,  1153. 

Trial. 

The  State  is  not  under  obligation  not  to  have  the  accused  tried  before 
the  regular  term  of  court,  because  the  latter  has  furnished  bond  to 
appear  at  such  regular  term. 

The  accused  was  entitled  to  a  continuance  in  the  premises,  on  account 
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of  tlie  absence  of  a  material  witness.    The  refusal  of  the  continu- 
ance entitles  liitn  to  a  new  trial. 

The  refusal  of  the  continuance,  involving  a  question  both  of  law  and 
of  fact,  the  action  of  the  lower  court  is  reviewable  by  this  Court. 
Previous  decisions  affirmed. 

The  State  of  Louisiana  vs.  Ceran  Briggs,  69. 

Under  the  circumstances  of  this  case,  and  the  showing  made  by  the 
defendant,  a  continuance  should  have  been  granted  by  the  court  a 
qua.    Its  refusal  entitles  appellant  to  a  new  trial. 

The  State  of  Louisiana  vs.  Horn,  100. 

It  is  not  necessary  that  the  accused  be  personally  present  in  court  at 
the  trial  of  the  motion  for  a  new  trial. 

The  State  of  Louisiana  vs.  Harris,  118. 

Tlie  accused,  not  having  requested  the  court  to  give  a  more  detailed  or 
complete  exposition  of  the  law  of  self-defense  in  its  charge  to  the 
jury,  cannot  afterwards  make  the  alleged  want  of  fulness  of  the 
said  charge  a  legal  ground  for  the  reversal  of  the  judgment. 

The  8tat£  of  Louisiana  vs.  F.  DeBancSet  als.,  186. 

Xewly  discovered  evidence  tending  to  impeach  or  discredit  a  witness, 
who  has  testified  in  the  case,  affords  no  legal  ground  for  setting 
aside  the  verdict  and  granting  a  new  trial. 

The  State  of  Louisiana  vs.  Lou  Young  et  ah,  346. 

The  minutes  of  the  court  a  qua,  as  transcribed  in  the  records,  show 
that  this  case  was  allotted  to  Section  B  of  said  court,  in  which  the 
accused  was  tried.  This  differentiates  it  from  the  Addotto  case, 
34  An.  p.  1,  and  shows  that  the  accused  is  not  entitled,  on  this 
ground,  to  a  new  trial. 

The  Stat^  of  Louisiana  vs.  Shellang  et  al.,  349. 

The  attorney  appoint<*d  as  Judge  ad  hoe  declining  to  act  as  such  any 
longer,  it  was  legal  and  proper  for  the  lower  court  to  appoint 
another  attorne3'  as  such  Judge  rwi  hoc.  Nor  was  it  necessary  that 
the  said  attorney  be  a  resident  of  the  parish  in  which  the  case 
was  tried,  being  a  resident  of  the  District  of  which  the  parish 
formed  part. 

A  continuance  was  properly  refused,  under  the  circumstances  of  the 
case. 

Orders  relating  to  the  separation  of  witnesses  during  the  trial,  are 
matters  peculiarly  within  the  discretion  of  the  lower  court. 

The  State  of  Louisiana  vs.  H.  Bevells,  381. 

The  power  of  the  District  Court  to  correct  its  minutes  so  as  to  make 
them  conform  with  the  truth,  is  recognized  and  well  settled  in  our 
jurisprudence. 
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The  fact  tliat  in  passing  a  sentence  of  death  on  a  criminal,  the  District 
Judge  fixes  in  his  judgment  the  day  and  date  of  the  execution,  a 
duty  devolving  upon  the  Governor,  does  not  vitiate  the  judgment 
or  the  trial,  and  will  afford  no  relief  to  the  defendant  on  appeal. 
Tliat  portion  of  the  sentence  will  be  considered  as  unwritten. 

The  Supreme  Court  will  not  review  the  refusal  of  a  new  trial  on  a 
motion  involving  questions  of  law  blended  with  facts,  unless  the 
grounds  are  incorporated  in  a  bill  of  exceptions. 

The  State  of  Louisiana  vs.  J.  Chatman,  881. 

The  Judge  may  have  referred  to  a  witness  of  the  defendants  as  a 
willing  witneaSf  in  ruling  over  a  point  of  evidence,  in  the  trial  of 
the  case,  without  thereby  violating  the  principle  that  the  Court 
must  not  comment  upon  the  facts  before  the  jury. 

The  State  of  Louisiana  vs.  £,  WeUch  et  al.y  991. 

It  is  not  the  duty  of  the  court,  nor  is  it  proper  to  announce  to  the  jury, 
abstract  propositions  of  law  not  involved  in  the  pleadings  or  evi- 
dence of  the  case. 

There  is  no  reason  to  make  the  motion  for  a  new  trial,  when  overruled, 
the  subject  of  a  bill  of  exceptions. 

There  is  no  objeotiou  to  the  Judge's  reading  from  the  book,  from  which 
he  is  quoting,  in  delivering  a  written  charge  to  the  jury. 

The  State  of  Louisiana  vs.  Thomas  et  als.j  1084. 

As  soon  as  the  affidavit  or  charge  against  an  accused  and  other  pro- 
ceedings had  in  the  case  before  the  committing  magistrate  are  for- 
warded to  the  proper  criminal  court,  the  prosecution  must  be  con- 
strned  as  having  been  instituted  in  the  latter  court. 

At  that  phase  of  the  prosecution,  the  cause  may  be  legally'  apportioned 
between  the  Judges  of  the  Criminal  District  Court,  Parish  of 
Orleans ;  and  such  an  apportionment  is  a  compliance  with  the 
requirements  of  Art.  130  of  the  Constitution,  providing  that  all 
prosecutions  instituted  in  said  Court,  shall  be  apportioned  by  lot 
between  the  Judges.  A  complaint  by  the  accused,  that  his  case 
was  not  properly  apportioned,  because  it  was  allotted  before 
indictment  or  information,  will  not  be  heard.    Judgment  affirmed. 

The  Stat^  of  Louisiana  \r,  J.  Williams,  1198. 

The  Jndge  did  not  err  in  refusing  to  charge  that  the  open  and  undis- 
guised possession  of  the  animal  alleged  to  have  been  stolen,  in 
the  public  streets  and  in  company  with  others,  '*  was  incompatible 
with  the  guilt  of  the  accused.'^ 

The  State  of  Louisiana  vs.  Winfffield,  1200. 

Verdict. 

A  verdict  must  be  responsive  to  the  indictment.    So  where  a  person  is 
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charged  with  burglary  and  the  jury  return  a  verdict  of  guilty  of 
trespass,  tlie  Judge  does  not  err  iu  sending  the  jury  back  to  the 
juiy  room  in  order  that  they  may  render  a  legal  verdict.  The 
verdict  of  trespass  was  not  responsive  to  the  charge  of  burglar}\ 
And  the  Judge  may  refuse  such  verdict,  though  he  may  have  etTo- 
ueously  instructed  tlie  jury  that  such  a  verdict  could  be  returned, 
and  may  correct  his  error. 

Tlie  State  of  Louisiana  vs.  J.  O.  Disch,  1134. 

DAMAGES. 

Damages  granted  by  the  court  for  the  illegal  seizure  of  plaintiff^s 
property,  after  notice  given  to  the  seizing  creditor  that  the  said 
property  did  not  belong  to  the  judgment  debtor,  but  to  the  plaintiff. 

Widow  Ghapuis  vs.  T,  S.  Waterman,  58. 

Phiintiffy  whilst  riding  iu  one  of  the  defendant  Company's  cars,  had 
rested  his  arms  on  the  sill  of  the  open  window,  out  of  which  his 
elbow  thus  projected  a  few  inches.  Another  car  of  the  Company, 
coming  down  the  adjoining  track,  as  it  passsed  by,  struck  plain- 
tiff's arm  and  broke  it,  the  intervening  space  between  the  two 
cars,  at  that  particular  point  of  the  road,  being  so  narrow  as  to 
cause  the  accident..  Held,  that  the  Company,  as  a  carrier  of  pas- 
sengers, should  have  taken  the  proper  precautions  to  avoid  such 
accidents  and  is  responsible  for  the  damage  suffered  by  the  plain- 
tiff. Held,  also,  that  there  was  no  contributory  negligence  in  the 
position  of  the  plaintiff. 

Application  of  defendant  to  remand  the  case  on  account  of  newly  dis- 
covered evidence,  refused. 

A.  M.  Summers  vs.  Crescent  City  BaUroad  Company,  139. 

The  driver  of  .the  car  which  ran  over  plaintiffs'  infant  child  and  killed 
him,  was  guilty  of  no  negligence  or  fault,  under  the  circumstances 
of  the  case,  and  the  Company  cannot  be  held  responsible. 

Hearn  vs.  St.  Charles  Street  Bailroad  Company,  160. 

Where  one  of  two  persons,  either  innocent  or  mutually  negligent,  must 
suffer,  the  one  who  knew  of  the  cause  which  occasioned  the  injury, 
and  who  could  have  avoided  it  and  did  not  do  so,  must  bear  the 
loss. 

Levy  vs.  Carondelet  Canal,  etc,,  180. 

In  a  suit  for  damages  for  malicious  prosecution,  the  presumption  of 
want  of  probable  cause  following  from  the  acquittal  or  discharge 
on  preliminary  examination  of  the  accused,  can  be  successfully 
rebutted  by  evidence  showing  that  the  party  provoking  the  prose- 
cution acted  on  information  reasonably  calculated  to  cause  and 
lead  a  man  of  ordinary  caution  and  prudence  to  believe  or  enter^ 
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tain  an  honest  and  strong  suspicion   of  ilie  gnilt  of  the  party 

accused. 
In  such  a  case,  a  corporation  will  be  exonerated  from  damages  for  a 

charge  or  accusation  made  by  one  of  its  authorized  officers. 

8.  Plassan  va,  Louiaiana  Lottery  Company,  240. 
Act  No.  9  of  1874  is  constitutional.    It  was  so  decided  by  the  Sapreme 

Court. 
The  fact  that  it  was  subsequently  pronounced  unconstitational  by  a 

District  Court  on  an  application  for  habeas  corpua  does  not  makf 

it  such. 
Therefore,  the  defendant  Company,  acting  with  probable  cause,  canont 

be  responsible  in  damages. 

Auguati  vs.  Lottery  Company  et  ah,  504. 
Railway  companies  carrying  passengers  over  long  journeys,  are  booml 

to  provide  easy  modes  and  to  allow  a  reasonable  time  to  thrir 

passengers  to  obtain  food  and  necessary  refreshments. 
They  are  bound  t-o  furnish  safe  and  proper  means  of  ingress  and  egreti.s 

to  and  from  trains  to  the  eating  stations,  whether  said  eatlDg 

houses  be  under  the  control  of  tiie  railroad  or  a  third  person. 
This  obligation  includes  the  duty  of  providing  sufficient  lights  for  the 

safety  of  their  passengers  going  to  or  coming  from  meals  had  ti 

night,  and  giving  them  correct  information  as  to  the  exact  location 

of  their  respective  trains,  when  trains  have  been  moved  during 

the  absence  of  the  passengers  at  their  meals. 
Passengers  receiving  injuries  for  want  of  sufficient  light  and  correet 

information  of  the  whereabouts  of  their  trniu  on  returning  from 

the  eating  »t-ation,  are  entitled  to  recover  damages  against  the 

company. 

Mrs.  Peniston  vs.  Railroad  Company,  777. 

The  judgment  of  a  justice's  court  ejecting  an  occupant  of  a  house  under 
the  laws  of  landlord  and  tenant,  charged  to  be  null  and  void  in 
an  action  of  damages  for  wrongful  ejectment,  cannot  be  inqmre<I 
into  collaterally,  if  regular  in  form  and  valid  on  its  face. 

A  plaintiff  in  an  ejectment  suit  is  not  responsible  for  the  manner  in 
whicli  the  officer  charged  with  the  execution  of  the  judgment  per- 
formed his  duty,  unless  he  instructed  him  or  directed  his  course  in 
the  premises. 

Mrs,  A.  Huyghe  vs.  ff.  Brinlman,  831. 

The  right  of  action  for  damages,  under  Article  2315,  C.  C,  does  not 
survive  in  favor  of  the  husband  of  the  deceased. 

A  druggist  is  held  liable  in  damages,  in  the  premises,  for  having  sold 
Sulphate  of  Zinc  instead  of  Epsom  Salts. 

T,  J.  Walton  et  al.  vs.  J.  J5.  Booth^  913. 
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When  an  injury  would  not  bav©  happened,  except  for  the  culpable 

negligence^  of  the  party  injured,  concurring  with  that  of  the  other 

party,  no  action  can  be  maintained. 
A  railroad  company  is  not  liable  to  a  passenger  for  an  accident  which 

he  might  have  prevented  by  ordinary  attention  to  his  safety,  even 

though  the  agents  in  charge  of  the  train  are  also  remiss  in  their 

duty. 

Woods  vs.  Jones f  Cowan  <&  Knoicliati  et  al8,f  1086. 

Exemplary  damages  will  be  allowed  against  a  party  who  makes  a  vio- 
lent assault  on  another,  whom  he  strikes  and  wounds,  without 
provocation. 

In  such  cases  the  Supreme  Court  will  not  hesitate  to  ignore  the  verdict 
of  a  jury  which  had  allowed  only  nominal  damages ;  and  will 
assess  such  damages  as  the  nature  of  the  case  demands  and  the 
interest  of  justice  requires. 

J.  H.  Scheen  vs.  W.  M.  Poland^  1107. 

Defendant  sold  furniture  to  plaintiff  for  a  price  paid  partly  in  cash  and 
partly  in  notes,  and  it  was  at  the  time  agreed,  that  if  the  notes 
were  not  paid  at  maturity,  defendant  could  retake  the  furniture. 

Held:  that,  notwithstanding  non-payment  of  the  notes,  such  agree- 
ment did  not  authorize  defendant  to  enter  the  home  of  plaintiff  in 
his  absence,  without  his  consent  and  without  notice,  and  to  take 
away  the  furniture. 

Under  the  particular  circumstances  of  this  case,  the  court  refused  to 
disturb  a  verdict  for  $750 — ^liolding  that  the  small  value  of  the 
furniture  did  not  affect  the  question— the  unlawful  entry  of  the 
pauperis  hovel  and  abstraction  of  his  scanty  possessions  being  an 
injury  identical  in  character  and  magnitude  with  the  like  entry  of  a 
palace  and  despuiling  it  of  its  gorgeous  apparel. 

Van  Wren  vs.  H.  Flynn,  1158. 

This  case  is  one  for  damages,  based  upon  Act  No.  62  of  1877,  which 
grants  an  action  against  Sewing  Machine  Companies  for  removing 
sewing  machines  from  the  premises  of  the  purchasers,  lleld,  by 
the  Court,  tliat  the  Statute  has  no  application  to  the  fact-s  of  this 
cause. 

Mrs.  Jenks  vs.  Sewing  Machine  Co.,  1241. 

DEPOSIT. 

The  irregular  deposit  of  money  with  a  bank  or  banker,  is  subject  to 
the  legal  understanding  that  the  money  will  be  payable  only  on 
demand  of  the  depositor.  The  latter^s  right  of  action  only  accrues 
after  proper  demand,  and  prescription  only  begins  to  run  from  the 
date  of  such  demand  and  refusal. 
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Private  UDincorporated  partnerships  conductiiig  the  busine^  of  bank- 
ing, are  **  merchants"  within  tiie  meaning  of  C.  C.  2248,  and  their 
books  cannot  be  given  in  evidence  in  their  favor. 

Mrs,  Brown  vs.  Fik€  et  al,,  576. 

A  bank  cannot  apply  funds  an  deposit  to  the  payment  of  a  debt  due  it  by 
the  depositor)  compensation  never  tiikes  place  in  such  a  case 
without  the  special  assent  of  the  depositor. 

Our  law  differs  from  the  common  law  doctrine,  that  where  a  check  ha« 
been  presented  to,  and  acceptance  refused  by  a  bank,  there  being 
no  privity,  the  bolder  of  the  check  cannot  sue  the  bank. 

A  check  duly  notified  to  the  bank  constitutes  an  equitable  assignment 
of  the  fund  against  which  it  is  drawn.  Case  vs.  Henderson, 2.'!  An. 
49,  overruled.  Obiter,  There  is  no  distinction  to  be  made  between 
the  irregular  deposit  of  the  customer  with  his  factor  and  that  of  » 
depositor  with  a  bank. 

Gordon  <&  Oomila  vs.  Muchlery  etc,,  604. 

DIVORCE. 

Where  a  judgment  from  bed  and  board  is  rendered  in  a  suit  by  the 
husband  against  the  wife,  who  reconvenes  and  prays  for  a  divorce, 
and  it  does  not  say  in  whose  favor  it  is  rendered,  the  Court  will 
infer  that  it  was  rendered  in  favor  of  the  wife,  where  the  custody  of 
the  issue  of  the  marriage  is  given  to  her,  and  the  community  i» 
condemned  to  pay  costs. 

On  a  subsequent  proceeding  for  a  divorce,  each  claiming  the  benefit  of 
the  judgment  and  alleging  the  expiration  of  one  year  and  absence 
of  reconciliation,  the  Court  will  pronounce  judgment  in  favor  of 
the  wife,  and  award  her  the  custody  of  the  child  on  a  prayer  for 
the  amendment  of  a  judgment  against  her,  appealed  by  tli«> 
husband. 

J,  Eskholm  vs.  W.  E,  Ban,  246. 

DONATIONS. 

An  informal  and  invalid  donation  may  be  confirmed  and  ratified  by 
the  heirs  of  the  donor,  and  this  ratification  needft  not  be  by  expre^^s 
act,  but  may  be  shown  to  result  from  the  general  conduct  of  the 
heirs.     C.  C.  2274. 

Yentress,  Executrix,  vs.  Brown  et  als,,  448. 

Where  a  donor  has  imposed  a  charge  on  the  donee  in  favor  of  third 
persons  who  have  accepted  the  same,  the  donor  cannot  revoke  tlie 
donation,  as  far  as  such  third  persons  are  concerned. 

Executors  may  prosecute  to  final  judgment  an  action  biought  by  the 
testator  to  annul  a  donation  inter  vivos  made  by  him. 

A  qualified  acceptance  of  property  received  as  a  dation  en  paiemeMt^ 
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and  subsequent  acts  amountiog  to  a  judicial  revocation  of  such 
acceptance,  prevent  one  from  afterwards  claiming  title  under  such 
dation  en  paiement. 

Without  proof  of  fraud  exercised,  or  violence  used  towards  them,  by 
their  agent,  major  heirs  are  bound  by  his  acts,  when  within  the 
scope  of  the  authority  conferred  upon  him. 

Whei^  a  testator  bequeaths  as  a  legacy  a  certain  sum  of  money,  or  a 
certain  estate,  the  legatee,  upon  his  acceptance  of  the  latter,  is 
bound  t-o  pay  all  legacies  which  were  imposed  as  charges  upon 
said  estate  by  the  t-estator. 

In  t^e  case  at  bar,  the  legacies  imposed  as  charges*  on  said  estate,  by 
the  evident  intention  of  the  testator,  are  to  be  paid  only  out  of  the 
revenues  of  said  estate  after  the  maintenance  of  the  forced  heirs 
has  l^een  secured  out  of  such  revenues. 

Therefore,  the  liability  of  the  forced  heirs,  to  whom  the  estate  was 
left,  for  the  special  legacies,  imposed  as  charges  on  said  estate,  is 
not  personal,  but  is'  confined  to  the  revenues  of  said  estate ;  in 
other  respects,  the  opinion  delivered  in  this  case,  reported  in  30 
An.  718,  approved  and  re-affirmed. 

Eskridge  vs.  Farrar,  Agent,  cfc.,  709. 

DRAINAGE. 

The  owner  of  the  lower  lands  of  two  adjacent  estates  can  do  no  act 
which  would  impede  the  natural  flow  of  water  on  his  lands  from 
those  of  the  higher  estate.  Hence,  a  dam  or  levee  erected  by  the 
owner  of  the  lower  estate,  across  a  natural  drain,  receiving  waters 
naturally  flowing  from  his  and  his  neighbor's  lands,  will  be 
declared  illegal  and  abated  as  a  nuisance. 

The  owner  of  the  superior  estate  may  make  all  drainage  works  which 
are  necessary  to  th6  proper  cultivation  and  to  the  agricultural 
developments  of  his  estate ;  to  that  end  he  may  cut  ditches  and 
canals,  by  which  the  waters  running  on  his  estate  may  be  concen- 
trated, and  their  flow  directed  or  increased  beyond  the  slow  process 
by  which  they  would  ultimately  reach  the  same  destifuition. 

Hut  such  owner  cannot  improve  his  laud  to  the  injury  of  his  neighbor; 
and  hence,  he  will  not  be  allowed  to  cut  ditches  by  which  the 
waters  running  on  his  lands  would  be  diverted  from  their  natural 
flow,  and  concentrated  so  as  to  be  thrown  on  his  neighbor's  lands, 
at  a  point  which  would  not  be  their  natural  destination ;  nor  will 
he  be  allowed  to  drain  by  means  of  ditches  on  his  neighbor's  lands 
waters  which  would  remain  stagnant  on  his  own  lands. 

J,  T.  Ludeling  vs.  jP.  P.  Stuhba,  935. 

163 
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In  the  matter  of  the  Board  of  Assessors,  etc.,  judi^ments  obtained  for 

drainage  taxes,  under  the  provisions  of  Acts  No.  165  of  J8.'>8,  aud 

No.  30  of  1871,  against  property  in  the  Fourth  Drainage  District, 

are  nullities,  having  been  obtained  by  proceedings  nuauthorized 

by  law.     Ruling  in   Succession    of    Patrick    Irwin,   33  An.  63, 

affirmed. 

Board  of  Admhtiatraiors,  praying,  etc^  97. 

A  judgment  for  a  drainage  tax  will  not  be  enforced,  where  it  is  shown 
that  the  property,  far  from  being  benefitted,  was  injured  by  the 
alleged  drainage.  The  consideration  of  the  judgment,  which  was 
prospective,  having  failed,  the  eventual  debtor  is,  in  law  and 
equity,  entitled  to  relief  from  the  judgment.  Drainage  warrant 
holders  depend  for  payment  upon  the  collection  of  drainage 
taxes  legally  due  aud  exigible,  and  cannot  be  paid  out  of  any 
other  fund. 

H.  Davidson,  Ereoiitrix,  vs.  Glttj  of  Xew  Orleans,  etc.y  170. 

EMINENT  DOMAIN. 

The  State,  in  the  exercise  of  her  police  powers,  has  the  exclusive  right 
to  determine  the  propriety,  location  aud  mode  of  building  lev:-e» 
within  her  borders.  After  she  has  thus  decided  and  has  contracted 
for  the  public  enterprise,  a  citizen,  riparian  owner,  on  whose  land 
the  levee  is  about  to  be  built,  cannot  eflPectively  remonstrate  and 
require  that  it  be  constructed  differently.  In  case  of  non-com- 
pliance  with  his  demand  bj'  the  Board  of  Public  Officers  in  charge 
of  the  work,  and  in  the  event  of  subsequent  damages  sustained  by 
him,  he  cannot  hold  the  State  liable  either  for  compensation,  as  for 
property  taken  for  public  purposes,  or  for  the  injury  sustained  by 
him  in  consequence  of  the  destruction  of  the  same.  It  is  damnum 
absque  ivjuria, 

Bass  vs.  State  of  Xotit^iatta,  494. 

ESTOPPEL. 

The  doctrine  of  estoppel  applies  to  the  State  as  well  as  to  private 
individuals.    28  An.  402. 

The  State  of  Louisiana  vs.  A,  G.  Ober,  359. 
EVIDENCE. 

The  strong  circumstantial  evidence  in  this  case  is  sufficient  to  establish 
the  alleged  simulation  of  the  sale  to  defendant. 

Mrs.  A,  Villars,  Wife,  etc,  vs.  L.  Faivre,  198. 

Article  2278  of  the  Civil  Code,  wiiich  requires  tliat  the  acknowlt^g- 
ment  of  the  debt  of  a  deceased  person  nhould,  in  order  t^  interrupt 
prescription,  be  proved  by  written  evidence,  signed  by  the  debtor, 
or  by  bis  specially  authorized  agent,  does  not  requiiv  that  the 
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proof  of  the  special  authority  should  be  also  in  writing.     Such 
autliority  may  be  shown  by  verbal  evidence. 

Succession  of  Edwards,  216. 

Where  a  creditor  attacks  a  sale  made  in  the  name  of  a  third  person,  for 
the  occult  benefit  of  his  debtor,  the  burden  is  upon  him.  Where 
the  evidence  affirmatively  supporting  the  transaction  has  not  been 
rebutted,  the  sale  will  not  be  disturbed. 

Chaffe  d?  Sons  vs.  Lisso  et  als,,  310. 

The  evidence  is  insufficient  in  this  case,  under  Article  2278  of  the  Code, 
to  show  the  interruption  of  prescription  on  the  note  sued  upon, 
which  Is  that  of  a  deceased  pers<m. 

Lehman,  Abraham  &  Co,  vs.  Estate  of  Mahier,  319. 

The  lower  court  also  correctly  received  evidence  of  the  assault  and 
battery  committed  by  plaintiff  upon  defendant,  as  part  of  the  res 
gestce  of  a  quarrel  between  the  parties,  during  which  the  opprobious 
epithets  complained  of  by  plaintiff  were  used  by  defendant. 

A  juror  cannot  be  asked  on  his  voir  dire,  '*  whether  or  not  he  had  any 
bias  or  prejudice  against  suits  of  this  sort,^^  (which  is  an  action  for 
damages  on  account  of  slander.) 

This  Court,  in  the  opinion,  reproves  the  nature  of  such  a  suit,  whicb 
is  that  of  a  strong  and  young  man,  the  son-in-law  of  defendant, 
who,  after  cruelly  beating  his  father-in-law,  claims  $10,000  dam- 
ages against  him  for  libel. 

jB.  T,  Toung  vs.  •/.  J,  Bridges,  333. 

In  case  of  variance  in  the  sheriff's  deed  of  sale  and  his  return  on  the 
writ,  as  to  the  identity  of  the  a^judicatee,  it  is  the  deed  of  sale 
which  governs.  Though  the  adjudicatee  in  this  case  signed  the 
deed  of  sale  as  tutrix,  the  sheriff's  recital  in  the  deed  showing  that 
the  adjudicatee  bought  the  property  in  her  personal  and  indi- 
vidual capacity,  the  title  is  hers  and  not  her  ward's.  The  sheriff's 
deed  is  complete  without  the  adjudicatee's  signature,  which  adds 
nothing  to  it  nor  detracts  anything  from  it. 

M,  Carroll  et  ah  vs.  ScJiecn  et  als.,  423. 

It  is  competent  to  establish  by  parol  a  subsequent  change  or  modifica- 
tion of  a  written  contract. 

L.  B,  Cain  vs.  E.  Pullen,  511. 

The  plea  of  insanity,  urged  by  defendant  as  caused  by  habitual  intem- 
perance, is  repelled  by  the  Court, 

The  doctrine  is  well  settled,  that  the  plea  of  want  of  consideration  of 

a  promissory  note  given  as  for  value  received,  does  not  throw  the 

onus probandi  upon  the  plaintiff,  even  when  Ije  is  the  payee  of  the 

note. 

J,  P.  Kearney  vs.  Succession  of  WlUtehead,  531. 
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This  id  a  suit  to  anuul  and  cancel  three  notes  Aeoured  by  mortgage, 

which  plaintiff  alleges  be  signed  without  consideration  and  throogh 

fear  of  bodily  injury. 
Wliere  notes  secured  by  mortgage  are  signed  by  plaintiff  before  a 

« 

notary,  with  the  full  knowledge  of  tenor  and  contenU  of  both  notes 
and  mortgage,  the  burden  of  proof  is  on  him  to  show  that  he 
signed  through  fear  of  personal  violence. 
Plaintiff  has  not  satisfaotorily  established  such  threats  of  violence,  or 
the  connection  between  the  threats  made  and  the  business  trans- 
action of  signing  said  notes  and  mortgage  several  weeks  after  the 

alleged  threats  were  made. 

U,  Couder  vs.  Oteri  et  aL^  fl94. 

This  is  virtually  a  suit  against  one  person  to  pay  the  debt  of  another. 

The  promise  to  pay  the  debt  of  another,  to  be  binding,  must  be  in 

writing,  signed  by  the  promissor. 
A  representation  made  with  no  intention  to  deceive,  but  ft*om  an 

honest  belief,  gives  rise  t-o  no  liability  because  erroneous,  although 

parties  to  whom  such  representations  were  made,  acted  upon  the 

faith  of  them. 

8chviMt  d  Ziegler  vs.  Kent  et  al.,  816. 

The  Articles  of  our  Code  fixing  the  lapse  of  time  essential  to  establish 
the  presumption  of  death  iVom  absence,  without  being  heard  of, 
apply  to  cases  where  the  absence  is  the  only  clrcumstanoe  support- 
ing  the  presumption  of  death. 

Death,  like  other  facts,  may  be  established  by  circumstantial  evidence, 
when  direct  evidence  is  not  obtainable ;  and  when  absence  with- 
out tidings  concurs  with  other  attendant  and  supporting  circum- 
stances to  produce  the  conviction  that  the  party  is  dead,  such 
proof  is  all  that  can  be  required. 

Mrs,  Boyd  vs.  New  England  Life  Ins.  Co.,  848. 

As  the  proeea  verbal  is  evidence  of  the  sale,  its  recitals  must  control, 
and  not  the  signatures  of  parties,  which  are  unnecessary  in  law, 
and  wiU,  in  such  a  case,  be  considered  as  surplusage. 

Heirs  of  Neeom  vs.  Weie  et  ah,  1004. 

EVICTION. 

An  actual  physical  ouster  is  not  indispeDsably  necessary  to  constitute 
an  eviction. 

If  a  final  decree  of  a  competent  court  establishing  title  in  a  third 
person  is  shown,  the  loss  of  the  land  will  be  considered  certain. 
The  putting  such  decree  in  evidence  by  the  party  against  whom  it 
was  rendered  is  a  virtual  dispossession  and  compulsory,  because 
the  decree  commands  eviction,  and  is  enforceable. 

.    8t,  Bomee  vs.  Cit:^,  1201. 
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EXECUTORY  PROCESS. 

An  oi-der  of  gelzare  and  sale  cannot  legally  isAiie  in  favor  of  an  alleged 
cMidorsee  of  a  promitisory  note,  payable  to  the  order  of  the  payee, 
without  authentic  evidence  of  the  endorsement.  Nor  4oes  the 
HtipulatJon  in  the  act  of  mortgage  securing  the  note,  to  the  effect, 
*'  that  the  payee  or  his  transferree  may  proceed  to  enforce  the 
same  by  seizure  and  sale,'^  dispense  with  such  proof  of  the 
endorsement. 

When  the  application  is  made  for  such  order  on  a  note  of  the  descrip- 
tion stated,  by  one  claiming  to  besj'ndic,  and  there  is  no  authentic 
proof  of  the  payee's  endorsement,  the  application  must  be  accom- 
panied by  proper  evidence  of  the  assignment,  and  the  syndic^s 
appointment,  to  warrant  the  order. 

Chaffe,  Syndie,  vs.  Carroll,  122. 

Where  an  injunction  issues  against  executory  process,  on  the  ground 
of  ext.ension  of  time  by  the  plaintiff,  the  debtor's  evidence  must  be 
positive  and  precise  t-o  show  such  fact.  It  will  not  otherwise  be 
entitled  to  weight,  particularly  when  contradicted  by  two  disin- 
terested witnesses,  whose  testimony  was  even  superfluous  in  this 

case. 

People^s  Bank  vs.  BaUowe,  565. 

An  order  of  seizure  and  sale  is  not  a  judgment  in  the  legal  sense  of 
the  term. 

Its  only  element,  in  common  with. a  judgment,  is  the  fact  of  its  being 
liable  to  be  reviewed  on  appeal. 

Mitchell,  Tutor,  vs.  Sheriff  et  aL,  998. 

EXPROPRIATION.  . 

In  a  proceeding  of  expropriation  for  the  construction  of  a  railroad,  the 
jury  of  freeholders  cannot,  by  their  verdict,  instead  of  asses-siug 
the  money  value  of  the  property  and  damages,  require  the  rail- 
road company  to  do  certain  work  for  the  benefit  of  the  party  who 
is  to  be  expropriated. 

N.  0.  de  Pacific  B.  B.  Co.  vs.  Murrell,  536. 

Lands  taken  by  the  public  for  a  particular  use  of  any  kind,  by  the 
exendse  of  the  ])ower  of  expropriation,  cannot  be  applied  to  any 
other  use,  to  the  detriment  of  the  landholder. 

Where  a  building  erected  on  land,  expropriated  for  the  purpose  of  a 
railroad  station,  is  used  as  such,  but  a  private  business  is  carried 
on  in  certain  rooms  by  one  who  is  the  agent  of  the  railroad,  and 
receives  his  compensation  in  being  allowed  the  use  of  these  rooms, 
in  which  railroad  freight  is  however  stored  when  necessary,  it  is 
not  such  a  diversion  by  the  railway  from  the  use  for  which  the 
land  was  expropriated,  as  to  authorize  an  action  for  damages. 

N,  Hoggatt  vs.  Bailroad  Company,  624. 
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EXPROPRIATIOX— CoMf/ttMc^?. 

The  obvious  meaDing  and  intent  of  Section  4  of  Act  14  of  1876,  tJic 
legislative  charter  of  the  plaintiff  Company,  were  to  secure  Shre.ve- 
port  as  the  northwestern  Urmimis,  and  to  prevent  the  Company 
from  evading  this  requirement  by  building  connections  to  other 
possible  termini,  under  the  name  of  branches,  before  completin*^ 
the  line  to  Shreveport.  The  Company  had  tlie  right  to  l>egiu  its* 
route  at  Baton  Rouge,  or  to  build  via  that  point,  and  the  construc- 
tion of  the  Baton  Rouge  branch,  while  the  main  line  wtisin  proces:* 
of  completion,  did  not  violate  the  spirit  or  meaning  of  the  law. 

Our  expropriation  laws  and  the  summary  proceedings  therein,  are  not 
violative  of  the  present  Constitution  of  the  State. 

The  route  to  be  pursued  by  the  road  is  not  among  the  issues  snbmitteil 
to  the  jury  under  the  expropriation  proceedings. 

N.  O,  <&  Pacific  liailroad  Co,  vs.  Eoherison,  865. 

FUNDING  BOARD. 

The  duties  of  the  Funding  Board  under  Act  No.  104  of  1880,  are  minis- 
terial, and  may  be  enforced  by  mandamus. 

Judgment  having  been  rendered  in  favor  of  the  Relators  for  their  claim 
against  the  Charity  Hospital  of  New  Orleans,  and  for  the  inttrext 
thereon  J  in  their  original  suit  against  the  Board  of  Administrators^ 
of  said  Charity  Hospital,  the  Funding  Board  cannot  refuse  to  fund 
the  amount  of  such  interest  as  well  as  of  the  principal  of  the  judg- 
inent,  on  the  ground  that  the  funding,  under  the  Constitutional 
Ordinance  and  the  Statute,  is  an  act  of  grace  on  the  part  of  the 
State,  which  cannot  be  extended  beyond  the  express  words  of  the 
law,  in  which  the  funding  of  the  interest  is  not  provided  for. 

Tlie  State  ex  rel.  Smith  d:  McKenna  vs.  Funding  Board,  197. 

GARNISHMENT. 

When  an  insurance  compan^^  made  garnishee,  answering  interrogato- 
ries, declares  that  it  issued  to  the  judgment  debtor  a  policy  on  a 
stock  of  goods  for  a  stated  amount  i  that  said  stock  was  burnt  out, 
but  the  loss  had  not  been  adjusted,  the  judgment  creditor  cannot, 
on  the  face  of  the  answer,  obtain  a  valid  judgment  ordering  the 
company  to  adjust  the  loss  within  a  given  delay,  or  else  pay  hi** 
judgment. 

The  judgment  creditor  has  no  greater  rights  than  the  assured,  antl 
cannot  exercise  them  without  pi*eviously  fulfilling  all  reijiiired 
conditions  precedent. 

Katz  d'  Harnett  vs.  Sorsby,  etc,  588. 

HABEAS  CORPUS. 

A  habeas  corpus  w^ill  not  issue  where  the  prisoner,  who  had  furnishe<l 
bail  before  the  committing  magistrate,  for  his  appearance  before 
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HABEAS  CORFU^—Continueth 

the  District  Court  presiclfd  over  by  the  same  officer,  is  ordered  by 
the  latter,  after  a  true  bill  for  aiauslau^hter  has  been  found,  to  be 
confined,  and  refuses  t4)  furnish  a  new  bond.  It  requires  no  pro- 
ceeding to  authorize  the  Judge  to  issue  such  an  order,  which  is  in 
the  nature  of  a  bench  warrant. 

The  Stale  ex  rel,  Thomas  vs.  0.  A.  BrusU,  Sheriff,  61. 

HOMESTEAD. 

The  plaintiff,  in  this  case,  is  not  entitled  to  an  urban  homestead,  under 
the  Constitution  of  1879,  against  the  execution  of  a  judgment 
rendered  in  favor  of  his  creditor  and  against  him,  in  tlie  year  1877. 

J,  O.  Poole  vs.  Coolc,  Sheriff,  et  als.,  331. 

The  right  of  defendant  to  his  homestead  existed  prior  to  the  Con- 
stitution of  1879,  under  the  law  of  18G5,  and  wiis  not  impaired  or 
affected  by  the  provisions  of  the  former,  except  as  to  the  necessity 
of  recording  his  claim  to  such  homestead  under  the  requirements 
of  the  subsequent  legislation,  with  which  he  complied. 

Ben  Gerson  &  Son  vs.  A,  C.  Gayle,  337. 

Kent  of  a  house  leased  b}'  the  year  to  the  deceased  who,  by  contract 
with  another  person,  saw  bound  to  provide  such,  the  latter  paying 
housekeeping  expenses  and  supplying  the  wants  of  the  family  of 
both,  is  a  debt  chargeable  to  the  succession  from  and  after  the 
death  of  the  lessee.  Such  rent  is  to  be  deducted  from  the  $1,000 
homestead  allowed  to  the  necessitous  minors  of  the  deceased,  a» 
they  occupied  the  house.  Relieving  them  from  such  deduction 
would  be  to  give  them  the  amount  fixed  by  law  for  their  relief. 
The  law,  being  in  derogation  of  common  right,  must  be  strictly 
construed.  Such  rent  is  not  chargeable  to  the  executor,  on  the 
gi-onnd  that  he  should  have  rented  such  premises  and  not  per- 
mitted  them  to  be  occupied  by   the  necessitous  orplians  of  the 

deceased. 

P.  Coyle  vs.  Succession  of  Creevy.  539. 

Money  received  by  the  widow  and  minor  children  of  a  deceased  person 
from  benevolent  societies  of  which  he  was  a  member,  and  due  to 
liis  family  at  his  death,  should  be  deducted  from  the  one  thousand 
dollars  allowed  by  law  to  the  widow  and  the  minor  in  necessitous 
circumstances. 

The  difference  between  the  alleged  value  and  the  price  brought  at 
public  auction  of  certain  insurance  scrip  should  not,  however,  be 
charged  to  the  administratrix  and  deducted  from  the  one  thousand 
dollars. 

An  opposition  filed  after  an  acc(»unt  of  administration  has  been  homol- 
ogated, in  so  far  as  not  op{)osed,  comes  too  late. 

Succession  of  Wellmeyer,  819. 


1296  INDEX. 


HOMESTEAD  -^Continued. 

Ujider  the  homestead  provisions  of  tlie  Constitution  of  \S79,  the  exemp- 
tions tlierein  provided  only  take  effect  from  the  date  of  registry,  ai^ 
provided  by  law,  and  are  inoperative  against  debts  contnicted  prior 
to  such  registry. 

Succession  of  Furniss,  1013. 

A  person  cannot  claim  the  benefit  of  the  homestead  laws,  on  the  ground 
that  she  has  brought  np  and  is  siippoiting  in  her  house  orphan 
children,  who  constitute  her  family  and  are  dependent  opon  her 
for  such  support. 

Homestead  laws  are  to  be  strictly  construed. 

A.  E.  Oalligar  vs.  J.  U.  Payne  et  al.,  1057. 

The  rights  of  the  minor  children  or  of  the  widow  of  a  deceased  debtor. 

claiming  under  the  provisions  of  the  homestead  law  of  1852,  mast 

be  tested  under  their  condition  or  situation  as  existing  at  the  date 

of  the  death  of  the  deceased,  and  not  at  the  date  of  the  s^ttlemeuc 

of  the  succession.    If  the  widow,  or  any  one  of  the  minors,  even 

though  the  latter  be  not  the  issue  of  the  widow,  possess  in  his  or 

her  own  right  $1000,  nothing  can  be  allowed  under  the  homestead 

law. 

Succession  ofAgenor  Lessassier^  1066. 

HUSBAND  AND  WIFE. 

Neither  party  is  entitled  to  the  separation  from  bed  and  board,  when 

the  wrongs  complained  of  are  reciprocal  between  husband  and 

wife. 

-7.  A,  OastanMo  vs.  WifSy  135. 

A  charge  by  the  wife,  as  a  ground  for  separation  from  bed  and  boanl, 
that  her  husband  had  lied  from  justice  when  charged  with  an  infa- 
mous offense,  is  not  sustained  if  the  evidence  shows  that  the  charge 
was  made  after  the  husband^s  departure,  and  that  the  husband,  on 
being  informed  of  the  charge,  returned  and  presented  himself  for 
trial,  aft-er  which  he  was  discharged,  and  satisfied  the  claim  of  the 
complainant  against  him. 

The  forbearance  of  a  wife  and  her  patience,  enduring  the  cruel  treat* 
ment,  excesses  and  outrages  of  her  husband,  for  a  long  time, 
before  complaining  to  the  courts,  must  not  be  confounded  with  or 
construed  as  condonation  or  reconciliation,  as  contemplated  in  onr 
laws,  in  bar  of  the  wife's  action  for  separation  from  bed  and  board. 

Charges  of  an  outrageous  character  made  by  the  defendant  in  an 
answer  to  a  suit  for  separation,  cannot  be  considered  as  an  element 
of  excesses  or  cruel  treatment,  in  favor  of  plaintiff.  The  issue 
must  be  tendered  on  acts  which  have  preceded  the  institution  of 
the  suit* 

O,  Terrel  vs.  J.  B,  Boarman,  301. 
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HUSBAND  AND  WIFE— Continued. 

In  cases  wliere  the  rights  of  creditors,  forced  heirs  or  other  third  per- 
sons are  in  no  manner  affected,  the  declarations  and  admissions 
of  the  husband,  made  at  a  time  not  suspicious,  that  certain  property 
belongs  to  his  wife  and  was  acquired  by  her,  in  her  own  right,  by 
purchase  or  otherwise,  in  the  absence  of  any  charge  of  fraud  or 
error,  are  legal  and  proper  and  sufficient  evidence  against  himself 
or  persons  claiming  through  him.  And  such  admissions  may  be 
proved  under  the  general  issue.     Affirming  previous  decisions. 

Mrs,  B.A,  Brown  vs.  Stroud^  JSxecutor,  374. 

Where  a  judgment  of  separation  was  rendered,  but  no  execution  issued, 
under  which  any  seizure  was  made,  for  more  than  a  year  after- 
wards, it  will  not  be  considered  a  bona  fide  non -interrupted  suit, 
as  is  required,  in  order  to  obtain  payment  of  the  wife's  claims. 

Where  there  is  no  return  made  of  the  writ,  there  is  no  evidence  that 
execution  ever  issued. 

Chaffe,  SyndiCy  vs.  Mrs.  Seheen,  684. 

The  husband,  as  head  and  master  of  the  community,  has  the  right  to 
dispose  of  its  movable  effects  by  onerous  title,  or  even  by  gratuitous 
and  particular  title. 

Whatever  be  the  rights  of  creditors,  the  wife  can  only  attack  such  gra- 
tuitous dispositions  of  movables,  on  allegation  and  proof  that  they 
were  fraudulently  made  for  the  purpose  of  injuring  her. 

Cotton  et  aL  vs.  Cotton  et  aZ.,  858. 

Transfers  made  by*the  husband,  in  satisfaction  of  genuine  paraphernal 
claims  of  the  wife,  are  excepted  from  the  general  rules  governing 
the  revocatory  action.  Affirming  33  An.  532 ;  30  An.  745 ;  8  An. 
485. 

Thompson  dt  Co.  vs.  Freeman  et  aZ.,  992. 

In  a  suit  to  evict  the  wife  from  property  transferred  to  her  by  her  hus- 
band, in  satisfaction  of  her  rights  against  him,  the  latter  may  be  a 
witness  on  his  own  interest  as  warrantor. 

Shants  and  Wife  vs.  Stoll,  1237. 

INJUNCTION. 

An  injunction  should  not  be  granted  to  forbid  the  execution  of  a 
judgment  rendered  by  another  court,  under  which  judgment  no 
writ  of  execution  has  been  issned  or  applied  for.  Such  an  injunc- 
tion practically  amounts  t^t  an  action  in  nullity  of  the  judgment 
rendered,  which  could  only  be  entertained  by  the  court  which 
rendered  the  judgment.    C.  P.  Art.  108 ;  29  An.  108,  375. 

Injunctions  are  only  designed  to  prevent  an  actual  or  impending  injury, 
which  does  not  exist  in  this  case.    33  An.  2:i2 ;  29  An.  271. 

The  State  ex  reU  Keiffer  Bros.  vs.  Judge,  etc.,  89. 

163 
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INJUNCTION— CoiiftMMCfZ. 

After  once  grauting  an  order  of  injunction,  the  Judge  cannot  revoke  it 

without  notice  to,  and  liearing  of  the  party  in  whose  favor  it  was 

granted. 

3Ir8.  M,  A,  Pike  et  ah  vs.  Bates,  Sheriff,  et  ate.,  391. 

Where  a  party  applies  for  an  injunction,  accompanying  his  application 
with  the  required  bond,  or  presenting  one  of  the  exceptional  cases 
wherein  a  bond  is  dispensed  with,  the  Judge  should,  without  fur- 
ther requirement,  grant  or  refuse  the  injunction.  There  is  no 
authority  for  the  issuance  of  a  rule  and  taking  testimony,  touching 
the  meiits  of  the  application. 

When,  however,  such  a  rule  was  issued,  and  upon  its  trial  was  dis- 
charged, and  the  case  was  put  at  issue  by  an  action  and  proceeded 
regularly  to  the  trial,  and  the  demand  of  plaintiff,  on  which  she 
based  her  application  for  an  injunction,  was  rejected  on  devolutive 
appeal  taken  from  such  final  judgment,  this  Coui-t.,  if  it  finds  that 
this  judgment  on  the  merits  was  correctly  rendered,  wull  not 
remand  the  case,  and  grant  the  preliminary  injunction,  with  the 
certiiinty  that,  after  being  allowed,  it  must  be  dissolved,  and  par- 
ticularly where  it  is  shown  that  the  property,  the  sale  of  which 
was  sought  to  be  enjoined,  had  been  sold  under  the  execution,  and 
was  thus  beyond  the  reach  of  the  remedial  process. 

Mrs,  Sinnot  vs.  Bockereau  c0  Co.,  784. 

INSOLA^ENCY. 

Under  Section  1871  of  the  Revised  Statutes,  the  Jgdge  cannot,  upon 
the  mere  filing  of  the  creditor's  petition  for  a  forced  surrender,  issae 
an  order  to  compel  the  defendant  t'O  make  the  surrender.  A 
suspensive  appeal  lies  from  such  an  order. 

Beder  &  Co,  vs.  Mrs.  Maas  et  ah,  l30. 

Where  an  insolvent  has  made  a  surrender  under  our  State  laws,  which 
has  been  accepted,  and  a  syndic  has  been  appointed  by  the  cred- 
itors who  have  participated  in  all  the  insolvent  proceedings,  they 
are  not  estopped  from  opposing  debts  placed  on  {he  schedule,  n<»r 
from  suing  to  bring  iuto  the  estate  property  alleged  to  have  been 
fraudulently  disposed  of  by  the  insolvent. 

Chaffe,  Syndic,  vs.  Mrs,  Scheen,  684. 

An  extra  judicial  surrender  of  his  property  made  by  a  debtor  to,  and 
accepted  on  his  conditions  by,  a  portion  of  his  creditors,  does  not 
transfer  the  ovpnership  of  his  proi>erty  to  such  creditors,  nor  does 
it  divest  his  other  creditors  of  the  right  to  participate  ^ro  rata  in 
the  proceeds  of  the  sale  of  such  property,  nnide  by  judicial  process 
at  the  instance  of  the  creditors  who  had  formally  accepted  the  sur- 
render and  conditions  of  the  debtor. 
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INSOLVENCY— CowfrnwecZ. 

The  title  of  any  creditor  to  a  judgipent  against  the  debtor,  and  who 
claims  his  share  of  the  assets,  cannot  be  inquired  into  collaterally, 
without  making  the  alleged  owner  a  party  to  the  suit. 

T.  W.  Bothick  vs.  Greves  et  als,,  907. 

In  a  contest  between  the  creditors  of  an  insolvent  debtor,  in  the  settle- 
ment of  his  succession,  notes  and  mortgages  given  by  him  whilst 
in  insolvent  circumstances  do  not  make  conclusive  proof  of  their 
own  reality  and  validity,  if  assailed. 

Succession  of  M,  CoughVny  916. 

The  clerk  of  a  District  Court  has  no  power,  in  the  absence  of  the 
Judge,  to  make  a  decree  accepting  the  cession  of  an  insolvent 
debtor  for  the  benefit  of  his  creditors,  and  staying  proceedings 
against  his  person  and  property.  It  is  a  judicial  act,  equivalent 
to  a  judgment — which  can  be  exercised  by  the  Judge  only.  The 
Constitution  did  not  authorize  the  legislature  to  confer  on  such 
clerks  the  power  of  rendering  judgments,  and  the  legislature  has 
not  done  so. 

The  State  ex  rel,  Boyd  vs.  Clerk,  etc,  1027. 

An  order  by  the  Judge  of  one  division  of  the  Civil  District  Court  for 
the  Parish  of  Orleans,  transferring  a  cause  to  another  division  to 
be  there  cumulated  with  the  insolvency  proceedings  of  the  defend- 
ant, is  a  compliance  with  Sec.  1816  of  the  Revised  Statutes,  which 
we  hold  not  to  be  inconsistent  with  Art.  130  of  the  present 
Constitution. 

Such  an  order  is  not  appealable. 

Bajourin  vs.  Ramelli,  1216. 

Section  1799  of  the  Revised  Statutes,  providing  that  in  deliberations 
of  creditors  in  insolvency  proceedings,  "  the  opinion  of  the  ma- 
jority of  the  creditors  in  number  and  amount  shall  prevail ; 
but  in  case  of  any  equality,  then  the  number  of  persons  shall  pre- 
vail," requires  unequivocally  a  majority  of  creditors,  botli  in 
number  and  amount,  in  order  to  choose  a  syndic,  and  cannot  be 
construed  away. 

The  term  "  equality  "  in  the  last  phrase  refers  to  equality  m  amount,  in 
which  case  only  can  the  majority  in  number  elect. 

Winkler  t£'  Ricks  vs.  Creditors,  1221. 

INSURANCE. 

The  receipt  of  the  Insurance  Company  for  the  plaintiff^s  draft,  fur- 
nished for  the  first  annual  premium,  which  is  alleged  to  evidence 
a  contract  of  insurance  between  the  parties,  constituted  no  such 
contract.  Verbal  evidence  was  admissible  to  show^  that  said  receipt 
was  no  contract. 
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The  agent  of  the  Insurance  Company  could  not  bind  his  principal  in 
the  premises  \^'ithout  special  authorit^^ 

Nrs.  M.  M,  Todd  vs.  Piedmont  and  A  rlington  Ins.  Co.,  63. 

Where  a  loss  has  been  adjusted  betiveen  an  insurance  company  and 
a  policy  holder,  such  adjustment  is  a  new  and  independent  agree* 
ment;  and  the  action  for  the  recovery  of  the  adjusted  loss  is  a 
suit,  not  upon  the  policy,  but  upon  the  new  promise  or  contract 
In  such  a  suit,  the  company  cannot  set  up,  in  defense  to  the  claim, 
breaches  of  warranties  or  stipulations  in  the  original  policy. 

The  Company  can  escape  the  liability  of  the  adjusted  loss  only  in  a 
clear  case  of  fraud  or  error,  in  which  the  burden  of  proof  lies  upon 
them,  and  they  must  establish  the  charge  with  certainty. 

L.  Godchaux  vs.  Merchants'  Ins.  Co.,  235. 

This  is  a  suit  on  a  policy  of  insurance  for  the  destruction  of  the 
insured  building.  The  policy  contained  a  clause  under  which  the 
insurer  was  not  responsible  for  losses  occasioned  by  explosion. 
And  the  defense  was  that  the  losses  were  due  to  that  cause.  By 
the  explosion  of  the  sugar  house  boilers,  the  building  caught  fire, 
which  fire  was  apparently  extiuguished,  but  it  broke  out  a  second, 
and  a  third  time,  within  forty-eight  hours  after  the  explosion. 

Held^  that  the  existence  of  a  fire  as  an  effect  of  the  explosion  must  be 
presumed  to  have  continued  as  such  an  effect,  unless  the  contrary 
be  proven,  and  the  insurer  was  released  from  liability  for  the 
destruction  of  the  building. 

E»  Tdnneret  vs.  Merchants^  Ins.  Co.j  249. 

AYhere  a  plaintiff  sues  to  recover  against  the  loss  of  a  stock  of  furni- 
ture insured  and  destroyed  by  fire,  and  alleges  that  the  furniture  was 
in  a  warehouse  in  the  rear  of  the  building,  at  the  corner,  instead 
of  alleging  that  the  same  was  in  said  building,  the  misdescription 
cannot  relieve  tlie  company  when  it  is  proved  that  the  policy  had 
been  destroyed :  that  the  insured  had  no  other  transaction  with 
the  company ;  tliat  the  building  contained  a  warehouse  up  and 
down,  and  when  evidence  was  freely  introduced  showing  the 
intent  of  the  parties,  and  establishing  that  the  entire  building, 
which  was  two-story,  was  covered  in  its  length  and  width  by  a 
continuous  roof  extending  over  a  yard  and  the  rear  warehouse. 

O.  Allen  vs.  Lafayette  Ins.  Co.,  763. 

To  invalidate  a  claim  on  a  policy  of  insurance,  false  swearing  in  proofs 
of  loss  must  be  wilful  and  intended,  or  calculated  to  defraud. 

Damage  by  fire  includes  not  only  loss  by  actual  ignition,  but  all  losses 
necessarily  following  from  the  occun*ence  of  fire  and  arising 
directly  and  immediately  from  that  peril. 
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Whether  removal  of  goods  was  necessary  is  to  be  judged,  not  by  the 

actual  result,  but  by  the  circumstances  of  the  case  as  they  appeared 

to  parties  acting  at  the  time. 

A,  Balestraed  vs.  Firemen's  Jiw.  Co,,  844. 

Where  a  prima  facie  case  is  made  out,  and  the  insurance  company 
has  set  up  breach  of  warranty  and  intemperance,  the  burden  rests 
upon  it  to  make  out  the  defense.  Where  it  fails  in  that  regard, 
the  beneficiary  will  recover. 

Mrs.  Boishlanc  vs.  Insurance  Co.,  1167. 

INTEREST. 

A  contract  to  pay  eight  per  cent,  interest  and  two  per  cent,  commis- 
sions on  money  advanced,  is  usurious,  and  under  the  Revised  Stat- 
utes, which  do  not  conflict  with  the  Code,  the  entire  interest  is 
forfeited. 

Succession  of  A.  C.  Bhoton,  893. 

JUDGMENT. 

A  judgment  previously  rendered,  in  execution  of  which  a  fiera  faciis 
has  issued,  cannot  be  afterwards  set  aside  by  an  ex  parte  order 
with  a  hearing,  or  notice  to  the  party  in  interest. 

J.  A.  Bajourin  vs.  Bamelli,  554. 

None  but  parties  to  a  suit  are  entitled  to  service  of  notice  of  judgment. 
Notice  of  judgment,  rendered  ex  parte,  placing  heirs  in  possession  of 

succession  property,  need  not  be  served  on  the  executors  of  the 

succession,  whose  right  to  a  suspensive  appeal  is  lost  after  the 

expiration  of  the  legal  delay. 
The  validity  of  this  ex  parte  judgment,  which  may  be  null  and  void, 

cannot  be  questioned  in  this  proceeding ;  an  appeal  being  the 

proper  method  to  review  such  judgment. 
A  rule  for  a  restraining  order,  which  was  never  sustained,  cannot 

suspend  a  judgment. 
A  writ  of  prohibition  issues  only  to  inferior  courts,  and  not  to  private 

individuals,  unless  they  are  necessary  adjuncts  to  the  proceeding 

against  the  Judge. 

TJie  State  ex  rel,  Zimmerman  vs.  Judge,  etc.,  653. 

Where  it  appears  that  a  judgment  was  rendered  after  answer,  and  was 
subsequently  acquiesced  in  by  the  defendant,  by  payment  of  inter- 
est and  promise  to  pay  such,  and  the  party  against  whom  it  was 
rendered  was  present  in  the  parish  and  yet  suffered  tt  to  be  executed 
without  opposing  its  execution  by  suit,  such  party  is  considered  as 
estopped  and  cannot  attack  the  judgment,  or  what  waslegiilly  done 
under  it. 

Cane  vs.  Sewall  et  al.,  IV96. 
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A  judgment  cannot  properly  be  rendered  for  more  tlian  is  demanded. 
The  burden  of  proof  is  on  tlie  opponent  when  he  alleges  assets  beyond 
those  acknowledged  in  the  account. 

8ucces9ion  of  Claverie^  1122. 

Where  a  judgment  recites,  upon  its  face,  the  consent  of  the  defendant 
**  given  in  open  court,''  citation  and  default  are  nnnecessar}' ;  the 
consent  so  given  need  not  be  in  writing ;  and  the  fiict  and  sufficiency 
of  the  consent  will  be  presumed,  unless  the  contrary  be  made  to 
appear.    29  An.  .557 ;  11  An.  280. 

Mrs.  Thornhill  vs.  State  Bank,  1171. 

JUDICIAL  SALES. 

Where  the  attorney,  himself  a  party  to  the  suit,  acts  as  the  appraiser 
for  said  party,  the  sale  cannot  be  attacked  on  the  ground  that  he 
was  not  sworn. 

Where  an  order  of  sale  specifies  no  terms  of  credit,  but  only  require** 
the  purchaser  to  assume  the  payment  of  certain  mortgage  noteK 
Silreadj  past  due,  the  sheriff  did  not  depart  from  the  terras  fixed  iu 
the  order,  by  advertising  and  selling  for  cash,  at  least  in  absenee 
of  any  showing  that  the  not-es  had  been  extended. 

A.  «7.  Keenan  vs.  Heirs  ofAhern,  835. 

JURISDICTION. 

In  an  action  for  the  ejectment  of  a  tenant,  the  amount  of  the  unpaid 
rent,  as  stipulated  in  the  lease,  exceeding  the  sum  of  $1,000,  the 
Supreme  Court  has  jurisdiction. 

William  J.  Beirne  vs.  James  Oill,  7. 

PlaintifTs  judgments  against  the  municipal  corporation  (for  the  pay- 
ment of  which  he  seeks  the  levy  of  a  tax,)  exceeding,  icith  the 
interest,  the  sum  of  $1,000,  the  Supreme  Court  has  jurisdiction  of 
the  matter  in  dispute. 

Th£  Stnte  ex  rel,  Fisk  vs.  Police  Jury,  etc.,  95. 

The  Supreme  Courl  has  jurisdiction  of  suit  for  the  levy  of  a  tax  to  pay 
three  judgments  owned  by  plaintiflP,  although  tlie  amount  of  each 
judgment  is  less  than  one  thousand  dollars,  if  the  aggregate 
amount  of  the  judgments  exceeds  one  thousand  dollars. 

In  such  a  suit,  the  right  to  the  levy  of  the  tax  prayed  for  is  an  issue 
presented  for  decision,  and  the  proceeding  is  not  an  ordinary  exe- 
cution of  a  judgment,  or  of  judgments,  which  are  res  judicatfr 
of  the  issues  Involved  in  the  original  suit  or  suits  only,  and  the 
right  of  appeal  cannot  be  defeated  by  such  consideration. 

if.  Tehbe  et  at.  vs.  Police  Jury,  etc.,,  1517. 

The  Fifth  District  Court  for  the  Parish  of  Orleans  had  jurisdiction 
under  Acts  859  of  158  and  175  of  1859,  regulating  the  collection  by 
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judicial  process  of  taxes  due  the  City  of  New  Orleaus,  over  all 
niuounts,  even  less  thau  fifty  dollars. 

Mrs,  Roberts^  etc,  vs.  F,  A.  Zansler,  205. 

The  allegation  in  defendant's  answer  and  claim  in  reconvention,  that 
the  value  of  the  possession  of  the  land  sued  for  is  $1,500,  is  suffi- 
cient to  show  that  the  Supreme  Court  has  jurisdiction  of  the  case. 

Mrs.  C.  Young  vs.  B,  Wilson  et  als,,  385. 

It  is  the  value  of  the  thing  claimed,  and  not  the  amount  of  the  judg- 
ment sought  to  be  satisfied  out  of  it.,  which  determinates  the  juris- 
diction of  the  Supreme  Court,  wlien  title  is  asserted  to  the  property. 
•There  being  no  allegation,  no  affidavit,  no  testimony  to  show  the 
value  of  the  property  in  this  case,  the  appeal  is  dismissed. 

r.  B.  Rhodes  vs.  C.  E.  Black  et  <i/.,  406. 

Where  there  wns  a  judgment  in  the  lower  court  homologating  an 
account  of  administration,  so  far  as  not  opposed,  which  judgment 
had  become  final,  and  whore  the  only  opposition  to  the  account 
was  a  claim  for  $237.60  for  drainage  tax,  the  Supreme  Court  has 
no  jurisdiction  to  determine  the  merits  of  the  controversy,  because 
the  amount  to  be  distributed  is  no  longer  an  appealable  bond. 

Succession  of  Duran,  585. 

The  Supreme  Court  is  w^ithont  jurisdiction  to  entertain  a  suit  to  annul 
a  tax  sale,  at  the  instance  of  a  person  seeking  to  enforce  an 
hypothecary  action  against  the  property  sold,  where  the  amount 
of  the  mortgage  claim  is  only  $350  and  interest. 

U.  Fendler  vs.  Bates,  Sheriff,  et  aL<,  595. 

This  application  being  for  a  writ  of  prohibition  only,  no  other  question 

than  that  of  jurisdiction  of  the  Court,  or  incompetency  of  the 

Judge,  can  be  raised. 
As  no  plea  to  the  jurisdiction  appears  in  the  pleadings,  or  was  passed 

upon  by  the  lower  court,  there  is  nothing  before  the  Supreme 

Court  to  determine. 

The  State  ex  rel.  Attorney  General  vs.  Jttd{fe  etc,,  611. 

When  one  has  been  subrogated  by  the  plaintiff  in  a  pending  suit  to  his 
right  of  action  therein,  and  has  had  the  subrogation  entered  upon 
the  minutes  of  the  court  where  the  suit  is  pending,  but  before 
notice  of  the  same  is  served  on  the  debtor  of  the  right,  it  is  seized 
under  a  judgment  rendered  against  the  original  plaintiff,  in  a 
parish  other  than  where  the  right  is  being  prosecuted,  and  is  adver- 
tised for  sale,  the  part}*  claiming  under  his  transfer  and  subrogation, 
can  enjoin  the  sale  and  assert  his  claim  before  a  court  of  the  parish 
where  the  seizure  is  made,  and  can  allege  and  prove  that  the  judg- 
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ment  ia  a  nullity,  because  a  pure  simulation,  rendered  on  a  falsf 
confession  and  for  no  consideration. 

In  Bucb  case  he  is  not  bound  to  bnng  an  action  of  nullity  before  the 
court  that  rendered  the  judgment,  and  not  bound  to  cite  tlie 
defendant  in  the  pretended  judgment.  Such  an  action  is  not  like 
the  action  of  nullity,  \chich  must  be  brought  by  a  party  to  the 
judgment,  but  more  in  the  nature  of  a  revocatory  action. 

W,  H.  Jack  vs.  Harrison f  Jr.  &  Co.,  736. ' 

A  District  Court  which  has  jurisdiction  of  a  cause,  is  competent  to  pa«i» 
upon  and  decide  all  legal  points  and  issues  presented  in  a  reeon- 
ventional  demand,  and  in  all  other  incidental  demands  growini: 
out  of  or  connected  with  the  main  suit. 

In  such  a  case,  the  charge  that  the  Judge  has  usurped  authority  Id 
deciding  pleas  or  issues  alleged  to  be  beyond  his  jurisdiction,  will 
not  entitle  the  party  complaining  to  a  writ  of  prohibition  from  the 
appellate  tribunal,  unless  the  record  discloses  a  plain  usurpation 
of  authority  or  jurisdiction,  or  arbitrary  exercise  of  power  by  the 
inferior  court. 

The  State  ex  reh  ChtUet  Oin  Co,  vs.  Judge,  etc.,  7W. 

By  Act  No.  5  of  1870,  extra  session,  no  court  within  this  State  has  the 
jurisdiction  to  entertain  an  application  for  or  the  power  to  grant  a 
writ  of  mandamus  for  the  purpose  of  compelling  the  auditing  officer 
of  the  City  of  New  Orleans  to  issue  a  warrant  for  the  payment  of 
money  on  the  disbursing  officer  of  said  city.  A  writ  of  prohibition 
will  issue  from  the  Supreme  Court,  under  its  supervisory  control 
to  restrain  the  enforcement  of  a  writ  of  mandamus  issued  in  Boeh 
circumstances  by  an  inferior  court. 

The  State  ex  rel,  Fernandez  vs.  Judge,  etc.,  875. 

In  an  action  by  one  partner  against  the  other,  for  an  account  of  partner- 
ship funds  received  and  unaccounted  for  by  the  latter,  if  theplaio^ 
tiff  alleges  that  the  sum  thus  received  amounts  to  only  a  tboasand 
dollars,  the  case  presents  an  issue  over  which  the  Supreme  Cvuit 
has  no  jurisdiction,  and  the  appeal  will  be  dismissed. 

a  ff.  Teal  vs.  T.  J.  FirOe,  802. 

The  Supreme  Court  is  without  jurisdiction,  when  the  suit  is  to  enforce 
a  mortgage  for  $400  and  interest  against  a  third  possessor,  though 
the  land  subject  to  the  mortgage  may  be  worth  more  than  one 
thousand  dollars. 

Endom  vs.  J.  T  LudeUng,  1024. 

In  a  contest  over  a  fund  in  the  hands  of  a  sheriff,  realized  under  execii- 
tion,  the  Circuit  Courts  have  no  jurisdiction  if  the  demand  of 
plaintiff  exceeded  one  thousand   dollars,  although   the  amoaot 
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claimed  on  intervention  or  third  opposition   be  less  than  one 

thousand  dollars. 
In  such  cases,  the  jurisdiction  of  the  appellat-e  tribunal  must  be  tested 

by  the  amount  claimed  by  plaintiff,  and  not  by  the  claim  of  third 

opponent  or  intervenor.    31    An.  452;    30  An.  625;    8  La.  164. 

The  State  ex  rel,  Seymour  vs.  Judge,  etc.,  1046. 

The  third  opponent  claiming  $1,000  out  of  a  larger  fund  to  be  distrib* 
uted  by  the  executor,  this  Court  hjis  jurisdiction. 

H.  Renshaw  vs.  Stafford,  Executor,  1138. 

When  the  prayer  of  the  petition  contains  no  moneyed  demand  what- 
ever, and  the  plaintifl' asks  that  his  right  to  sue  for  damages  here- 
after be  reserved,  the  Supreme  Court  is  without  jurisdiction  of  the 
suit. 

J,  M.  Saux  vs.  Patton,  Mayor,  etc.,  1155. 

JURY. 

The  remarks  which  the  jury  read  by  permission  of  the  court,  after 
their  verdict  was  rendered  and  filed,  did  not  affect  the  validity  of 
the  verdict. 

H.  M.  Wallis  vs.  B.  F.  Basety  131. 

Although  a  case  has  already  been  fixed  for  trial,  an  application  for  a 
jury  is  in  time  if,  at  the  moment  it  is  made,  the  case  does  not  stand 
fixed  for  trial. 

Gallagher  et  at.  vs.  Hebrew  Congregation,  526. 

Where  a  suit  is  on  unconditional  obligations  to  pay  specific  sums  of 
money,  and  the  defendant  does  not  bring  himself  within  either  of 
the  exceptions  provided  by  C.  P.  494,  the  District  Judge  has  no 
right  to  order  a  trial  by  jury,  and  must  pass  upon  the  case  itself. 

The  State  ex  rcL  Chism  cC*  Boyd  vs.  Judge,  etc.,  1177. 

JUSTICES  OF  THE  PEACE. 

Under  the  jirovisious  of  the  Constitution  of  1879,  justices  of  the  peace 
have  no  authority  to  act  as  examining  and  committing  magistrates 
in  cases  of  capital  punishment  or  hard  labor.  Such  authority  is 
vested,  in  those  cases,  in  the  District  Courts  alone. 

The  State  ex  rel.  Stevois  et  al.  vs  Livaudais,  Judge,  etc.,  52. 

A  City  Court  Judge  has  jurisdiction  to  annul,  not  only  the  judgments 
rendered  bj-  him,  but  also  those  rendered  by  the  justice  of  the 
peace  whom  he  has  replaced.    32  An.  1222;  33  An.  15,  146. 

The  State  ex  rel,  Hannan  vs.  Voorhies,  etc.,  99. 

A  person  cannot  be  arrested  under  a  warrant  issued  by  a  justice  of  the 
peace  charging  him  with  violating  an  ordinance  of  the  Police  Jury 
of  the  Parish  of  Jefferson,  relative  to  juries,  and  sentenced  to  fine, 
and  in  default  of  payment,  to  imprisonment  by  such  justice. 
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He  cannot  be  thus  summarily  punished.  Neither  the  law  organizing 
the  parish,  nor  the  general  laws  of  the  State  authorize  such  a  pro- 
ceeding. A  party,  for  such  an  offense,  can  only  be  proceedi^d 
against  by  information  or  indictment,  or  civil  suit,  provided  in  the 

statute. 

FoUce  Jury,  etc.  vs.  Arleana,  646. 

LAWS. 

In  case  of  ambiguity  in  the  English  text  of  an  Act  of  the  legislature, 

the  French   text  may  be  consulted  and    serve  to  explain   the 

ambiguity. 

Parish  of  Lafourche  vs.  Parish  of  Terrebonne^  12^. 
LEASE. 

The  term  "  under-tenant,"  as  used  in  C.  C.  2706,  is  synonymous  with 
**  under-lessee." 

Without  a  price  fixed  by  the  parties  or  left  to  the  award  of  a  tliird 
person  named  or  determined,  there  can  be  no  lease. 

The  goods  of  a  third  person  contained  in  the  leased  house  by  his  con- 
sent, under  an  agreement  with  the  lessee,  that  no  rent  or  other 
consideration  was  to  be  paid  for  the  occupancy,  are  not  the  goods 
of  an  *'  under-tenant,"  and  are  affected  by  the  landlord's  pledge. 

Viiiveraity  Publishing  Co.  vs.  Mrs.  Piffet  et  al.,  602. 

Where  the  parties  claim  to  have  leased  certain  premises  from  different 
agents  of  the  owner  for  the  same  period  of  time,  it  is  incumbent 
on  the  one  who  pretends  to  hold  the  lea«e  first  made  to  prove  that 
the  agent  whom  he  dealt  with  had  authority  to  lease  for  the  tenn 
that  he  did  lease ;  that  the  lease  was  duly  recorded,  possibly  even 
if  the  other  party  had  knowledge  of  the  lease,  and  acted  fraudulently 
with  the  owner  or  his  representative. 

A.  Weil  vs.  A,  A.  Zodiag,  982. 

A  joint  proprietor  is  not  liable  to  his  co-owner  for  rent,  on  account  of 
the  occupancy  of  the  land,  in  the  absence  of  any  contract  of  lease, 
and  where  such  proprietor  cultivates  not  more  than  his  interest  of 
the  land,  without  objection  from  the  other  co-owner.  But  such 
co-owner  is  not  liable  for  improvements  made  by  the  other  pro- 
prietor, except  such  as  are  necessary  for  repairs  or  the  preservation 
of  the  property.    23  An.  150  j  33  An.  297. 

P.  E.  Toler  vs.  Mrs,  Bunch,  997. 

The  lessor  who  takes  a  provisional  seizure  before  thft  rent  is  due,  wiien 

he  acts  without  malice  and  in  the  honest  belief  or  fear  that  the 

lessee  will  remove  his  property  from  the  leased  premises,  does  not 

thereby  render  himself  liable  in  damages,  even  if  the  lessee  did 

not  have  any  fraudulent  intent  of  saving  his  property  from  the 

lessor^s  privilege  for  rent. 

J.J.  Dillon  vs.  Pori^ry  1100. 
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LEASE— Continued. 

When,  in  an  ejectment  suit  before  a  court  of  limited  jurisdiction,  the 
defendant  alleges  a  lease  for  an  amount  be^'ond  such  jurisdiction, 
the  court  is  not,  on  the  mere  allegation,  bound  to  dismiss  the  suit. 
It  has  a  right  to  inquire  into  the  correctness  of  the  averment.  It 
is  only  where  such  lease  is  found  to  exist,  that  the  court  will 
desist  from  the  case  and  dismiss  it. 

A  prohibition  does  not  lie  in  such  a  ease  to  prevent  the  court  from 
ascertaining  whether  the  defense  to  the  jurisdiction  is,  in  point  of 
fact,  well  founded  or  not. 

The  State  ex  reL  Rothang  vs.  Judge,  etc,  1142. 

LIBEL. 

The  publication  made  by  the  defendant,  of  the  proceedings  of  the 
Council  of  the  Town  of  Houma,  was  not  libellous. 

T,  M.  Wallis  vs.  JB.  F.  Baset,  131. 

By  our  Bill  of  Rights,  the  "  press  "  is  free  from  all  censorship  over  what 
shall  be  published,  and  entirely  exempt  from  control,  tfi  advance, 
as  to  what  shall  appear  in  print. 

Courts  in  this  Stat«  are  therefore  absolutely  without  aathority  to  con- 
trol in  advance  or  to  restrain  by  injunction,  the  liberty  enjoyed  by 
the  "press  "  to  publish  what  even  may  be  of  a  libellous  nature,  the 
party  injured  having  his  remedy  after  the  publication. 

The  Court  having  no  power  to  grant  such  an  injunction,  it  was  an 
absolute  nullity,  and  the  condemnation  of  defendants  for  contempt 
falls  with  the  injunction,  the  moment  such  nullity  has  been  pro- 
nounced by  this  Court,  whicii  has  supervisory  jurisdiction  in  cases 
like  the  one  at  bar. 

The  8tat^  ex  ret.  Liversey  et  at,  vs.  Judge,  etc,,  741 . 

In  an  acticm  for  damages  for  defamation,  malice  is  the  essence  of 
slander,  and  it  must  be  proved,  either  by  direct  testimony  or  by 
implication  flowing  clearly  from  the  language  and  conduct  of  tlie 
defendant. 

Hence,  damages  cannot  be  recovered  against  a  party  who  informs 
against  an  employee  of  a  railroad  company,  of  conduct  injuriQus 
to  the  company,  of  which  the  informant's  wife  is  a  stockholder. 

Aleas  Haney  vs.  H,  Trost,  1146. 

MANDAMUS. 

A  mandamus  to  compel  tlie  levy  of  a  tax  to  pay  a  judgment  against  a 
municipal  corporation,  cannot  be  assimilated  to  an  execution 
under  a  final  judgment,  from  which  no  appeal  lies. 

The  Relator  was  appointed,  by  the  District  Judge,  Parish  Attorney,  in 
the  absence  of  an  appointment  by  the  Police  Jury.  He  seeks,  by 
mandamus,  to  compel  the  levy  of  a  tax  beyond  the  constitutional 
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limitation,  to  pay  bis  judgmeDt  against  the  municipal  corporation, 
for  his  fees^  on  tlie  ground  that  there  was  a  contract  between  him 
and  the  Police  Jur\^  resulting  from  his  appoiutment,  and  that  snch 
contract  is  shielded  by  the  Federal  Constitution  from  impairment 
by  State  legislation. 

Held,  that  there  was  no  contract  in  the  appointment  by  the  Judge,  and 

hence,  that  the  Relator  is  not  entitled  to  the  levy  of  the  tax  prayed 

for. 

The  State  ejc  reL  J.  Fiak  vs.  Police  Jury  of  Jefferson,  41. 

This  is  a  suit  by  the  holder  of  certain  bonds  of  the  City  of  New  Orleans, 
issued  under  Act  No.  49  of  1809,  to  compel  by  mandamus  tlie  said 
City  to  pay  the  interest  due  on  those  bonds  in  1881,  out  of  the 
revenues  of  that  year.  Held,  that  the  revenues  of  that  year  htsing 
already  absorbed  by  the  expenditures,  as  shown  by  the  budget, 
the  Relator  is  not  entitled  to  the  mandamus. 

Tlie  writ  of  mandamus  should  not  be  granted  in  cases  where,  if  issued, 
it  would  prove  unavailing. 

The  mandamus,  if  granted,  could  not  be  executed  by  the  levy  of  an 
additional  .tax,  because  the  Relator  has  not  asked  for  the  levy  of 
such  additional  tax. 

The  Sii%ie  ex  reL  Siimory  vs.  Xew  OrltauBj  469. 

Difference  of  this  case  and  that  of  Henry  Samory  vs.  the  same  defen- 
dant, recently  reported. 

By  the  terms  of  Section  5  of  Act  No.  49  of  1869,  it  is  made  the  duty  of 
the  City  of  New  Orleans  to  appropriate  annually  out  of  its  rev- 
enues a  sum  sufficient  to  pay  the  annual  interest  on  the  bonds 
issued  by  virtue  of  said  law. 

Tlie  only  remedy  which  the  holders  of  auoh  bonds  in  1869  had  to 
compel  the  performance  of  such  duty,  was  by  the  writ  of  mau- 
damuB.  Act  No.  5  of  1870  could  not,  therefore,  constitutional]3' 
destroy  this  remedial  right  of  the  bondholders  without  creating  an 
adequate  mode  of  relief. 

The  writ  of  mandamus  can  issue  to  compel  the  levy  of  a  tax,  without 
judgment  previously  obtained. 

The  Relator  is  entitled  to  the  mandamus  prayed  for,  to  compel  the  City 

to  levy  and  collect  such  tax  as  may  be  necessary  to  satisfy  his 

demand ;  this  decree,  however,  not  to  compel  the  levy  of  the  tax 

in  future  years. 

The  State  ex  rel,  DeLeon  vs.  yew  Orleans,  477. 

A  mandamus  does  not  lie  to  compel  Judges  to  rev<^r&e  their  judgments, 

and  render  specific  judgments  in  place  thereof.     It  would  be 

substituting  the  judgment  of  the  appellate  court  to  theirs,  in  an 

unauthorized  proceeding. 

Th€  State  ex  reh  Cupplea  vs.  Judges,  etc.,  lOlG. 
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MANDAMUS— Co/iftwwed. 

A  iiianclnimis  will  not  is^ue  to  compel  the  Judgca  of  the  Civil  District 
Court  of  the  Parish  of  Orleans  to  approve  the  salary  uow  due  of 
oue  of  their  officers,  for  a  particular  amount,  when  their  refusal  to 
thus  approve  is  predicated  on  an  act  of  the  legislature  reducing 
such  salary  twenty  per  cent. 

The  Judges  could  be  compelled  by  mandamus  to  act  on  such  an  appli- 
cation ;  but  not  to  act  in  a  particular  manner.  To  do  so  would  be 
to  divest  them  of  their  judicial  discretion. 

The  State  ex  rel,  Luminais  vs.  Judges^  etCf  1114. 

A  mandamus  lies  to  compel  the  trial  of  a  case,  where  the  Judge  has 
illegally  refused  to  go  into  the  merits  of  the  action  upon  an  erro- 
neous construction  of  some  question  of  practice  preliminary  to  the 

M'hole  case. 

The  State  ex  rel.  Chism  ds  Boyd  vs.  Judge,  etc.,  1 177. 

A  mandamus  lies  to  compel  a  municipal  officer,  clothed  with  judicial 
powers,  to  grant  an  api>eal  from  a  judgment  imposing  a  fine  under 
the  provisions  of  a  municipal  ordinance  charged  with  unconstitu- 
tionality. 

The  defense,  that  tlie  party  fined  and  imprisoned  for  non-payment  of 

the  tine,  was  released  on  habeas  corpus  by  the  District  Judge, 

owing  to  tlie  unconstitutionality  of  the  ordinance,  is  no  reason  why 

the  appeal  should  not  be  granted  to  the  party  by  the  magistrate. 

The  State  ex  rel.  Cremonini  vs.  Mayor,  etc,,  1197. 
MARRIAGE. 

The  marriage  of  slaves,  with  their  masters'  consent,  though  without 

civil  effects  during  the  slavery  of  either  party,  yet  when  ratified 

by  continued  cohabitation  of  the  parties,  after  the  emancipation 

of  both,  produces  all  civil  effects  ab  initio,  including  the  community 

of  acquets  and  gains. 

F.  H.  Boss  vs.  C.  Boss,  860. 
MARRIED  WOMEN. 

It  is  not  necessary  in  tax  cases  to  make  the  husband  a  party  to  the  suit 

or  to  notify  him  of  the  proceedings  in  it.     A  married  woman  can 

be  sued  and  stand  alone  in  court  in  such  cases. 

Mrs.  Boberts,  etc.  vs.  Zansler,  205. 

No  act  of  the  wife,  done  to  confirm  or  ratify  her  obligations  contracted 

under  the  marital  influence,  can  bind  her,  unless  done  after  the 

dissolution  of  tlie  man-iage. 

C.  Gillespie  vs.  Ttcitchell,  et  als.,  288. 

In  the  absence  of  proof  in  the  record  that  defendant  was  a  public  mer- 
chant, and  that  the  obligation  sued  upon  Wias  for  account  of  her 
business  as  such,  she  cannot  be  held  liable  on  said  obligation, 

being  a  married  woman. 

S,  Friedlander  vs.  Mrs,  SchnaUnsl'i,  528. 
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MARKIKU  WOMKX— (\>n#iniinl. 

Wliotx^  a  )Kirt y  buys  pn>|^rty  fhnu  ai  luairned  TrcimaB,  he  ciniHK.  wbr« 
siuhI  by  her  to  annul  the  conmict,  set  ap  that  thr  pn^perir  dt^m 
WloUiTiHl  to  ber.  but  to  the  commanitv  exi^tiaz  b^^tween  hw  aB4 
her  hu:»bamt  at  ttte  time  of  the  parrha^e. 

A  marrieil  woman  i$  not  e:stopped  by  her  derlararioa^  in  the  ^ncf^A^ 
or  eoiiveyattce«  frv^m  seeking  to  annnl  it.  on  the  srTonod  that  the 
act  in  qut»*tion  wa:$  an  attempt  to  take  her  paraphrr-jal  proper" 
to  )v»y  or  seeure  the  debts  of  her  husluad.  The  prineiple.  ^ 
usually  ree^nniifed  and  enforeed.  is  not  apptieabkr  to  a  BarT>< 
woman «  when  ass>aiUn^  act$  charged  to  be  in  eontraTeiiTioo  «(  '!•• 
law  pt\>hibirin^  a  wife  fr\>m  binding  herself  or  her  pi>>percjr  v^  9a- 
the  ^lebt*  of  her  husband. 

When  a  marrie^t  woatan.  not  separated  in  pnv;^frty.  sir»*  aa  •'V:^.*!- 
tUHi  wi;h  her  feusbaml  and  o:ber  par(i«-s  for  a  de*^  N«r  which  "^i*-- 
are  N>uihI  ••  av-v,  b:it  which  has  not  es^red  to  her  #ef«irs~- 
Weed;*  she  is  not  liable  theref\^. 


The  Tiot^'  ard  aHK^cve  Sv:*::  si**w  :i  At  riey  wen-  ei^nted  >j  a 

tl",*:  :re  dt  *x  sev::Ted  by  rl-.<  act  waa^  $i»c  a  ^i**r  ia4e<:«iiftesif  hc  -hi^ 
w:tt^ :  ;,--<  wj^^  s;:-^v>frt  to  p-.t  arr  t;ird  ;**r^  *•*  Xis  X'Bii?*  ja* 
oj^  j:  tl-c  d,v>c  to  :rvt-t::cA'w^. 
T^^  otS:  v-vvi  rrK t*r\i  b\  tiv  wire  la.  ti's  c;i-<  is  si--^^  t»  uvy  ~»««i  * 
^itl-:  \y:'  ;iie  >  is-Cxir^.  tiic  3L-,-rt4rAi<  xja  s*^  ^<  >.W3"^ %  ?^*9^"^ 
ir:  ciev.i;>.>«  :l<rvv<  ar*  «>"w:i  r  ."..rsesw 

W*<rY  a  sjlV  ^^^  x  i!i>e  .**  cr^:^:  t.«  a  Ti»irrjf«£  w^mas^  ••f  ntjJ  nfTMv  ^»* 
a  r^rv:y  tVv*vrC  :i  t^xy  tj«f  vil  w  •'C  ta*^  ?<<  h^l^i.  aai  'i;  ?-  i«r 
>>»•»::.  "T^-tt  s^*?  if\ii  .r.scecy^  'i«fr  ?*7*tr:kt<  essire.  lac  uu.  iwi<^ 
tv    ■,*  **^c.  Ai  ,•!<  <c«  'ii":    X-  <2.i;»*»!f  J«?c  tj  iLJ.k:e  ~1^  Tit — irn  r    \"^. 

^  s.  «  « 

>'    r***  1   V-  TV  IV  .—CIO-  i>  n  :.    '.'    V*~»iii-«f  r  '^^  J  rtnrr-i  ~  --i- 
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MARRIED  WOMEN— (7o»/oiw«J. 

afi  lier  agent  under  express  written  procuration,  they  are  not  bound 
to  follow  the  goods  and  see  that  tliey  are  actually  used  in  the 
business  of  the  wife.  • 

In  a  suit  lagainst  a  married  woman,  where  both  she  and  her  husband 
are  cited,  and  default  is  taken  against  both,  although  she  alone 
afterwards  appeared  and  answered,  the  authorization  of  her 
husband  will  be  presumed. 

Zuherbier  d'  Behan  vs.  Prudhomme,  1048. 

The  legal  representatives  of  a  deceased  married  woman  have  the  right 
to  urge  the  nullity  of  judgments  rendered  against  her  for  the 
enforcement  of  contracts  entered  into  by  her  during  coverture. 

A  married  woman  will  not  l>e  estopped  or  precluded,  under  Art.  612, 
C.  P.,  from  demanding  the  nullity  of  a  judgment,  because  she  did 
not  oppose  the  execution  of  the  same,  if  such '  execution  issued 
during  the  marriage,  while  she  was  not  yet  8ui  juris, 

A  purchase  made  exclusively'  on  credit  by  a  maiTied  woman,  who  is 
not  shown  to  have  been  separate  in  property  from  her  husband,  or 
to  have  separate  property  yielding  paraphernal  revenue,  of  which 
she  has  retained  the  administration,  will  be  held  as  a  purchase  by 
the  community,  for  which  the  wife  was  prohibited  from  binding 
herself  or  her  property. 

A  judgment  rendered  against  her  on  promissory  notes  executed  by  lier 
for  such  purchase  price  cannot  be  enforced,  if  resisted. 

Sitcceasion  of  Susan  IS,  Andnis,  1063. 

A  married  woman,  with  the  authority  of  her  husband,  has  power  to 
make  a  compromise.    26  An.  289. 

A  married  woman,  authorized  by  her  husband,  may  mortgage  her  sep- 
arate property  for  her  separate  debt,  without  prior  examination  by 
a  Judge  and  compliance  with  other  requisites  of  Revised  Statutes, 
Sees.  2432.  et  seq,;  15  An.  54. 

Where  the  effect  of  a  compromise  and  of  judicial  proceedings  in  exe- 
cution thereof  consented  by  a  married  woman,  authorized  by  her 
husband,  is  merely  to  subject  her  separate  property  to  the  pay- 
ment of  her  separate  debt,  she  will  be  held  bound  thereby. 

Where  a  married  woman,  after  being  examined  by  the  judge  apart 
from  her  liusband,  admits  in  open  court  that  the  claim  sued  on 
enured  to  her  separate  benefit,  she  will  not  be  permitted  there- 
after to  contradict  such  admission  as  a  ground  for  attacking  the 
judgment. 

Where  a  compromise  and  judgment,  such  a«  above  indicated,  have 
been  voluntarily  executed  by  the  woman  after  her  widowhood, 
they  will  be  thereby  conclusively  ratified. 

Mrs.  ThornhiU  vs.  State  Bank,  1171. 
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A  married  woman  was  authorized  by  the  judge  to  effect  a  loan  ot 

money  and  to  make  her  note  therefor,  and  secure  it  by  a  mortga<rp 

upon  lier  separate  property.      The  note  and  mortgage  were  exi- 

cuted,  the  husband  appearing  before  the  notary  with  bis  wife  aid 

joining  in  the  act  and  authorizing  her.    Executory  process  having! 

been  sued  out  thereon,  heldf  that  no  other  anthoriziition,  either  by 

the  judge  or  tlie  husband  was  needed  to  empower  her  to  re^^^ 

that  process  by  injunction. 

A,  Dohard,  Wife,  vs.  Sheriff  et  ah,  1193. 
MINORS. 

A  minor  heir,  on  reaching  his  majority,  bringing  suit  against  bis  tutor 
for  an  account,  and  against  third  persons  by  the  hypothecary 
action,  to  subject  the  property  of  the  latter  to  his  legal  mortga^re. 
needs  not  make  his  minor  co-heirs  parties  to  his  proceedings. 

Nor  is  it  necessary,  as  a  condition  precedent  to  such  hypothecary 
action,  that  the  tutor's  account  be  first  advertised  and  homolo- 
gated, contradictorily  with  creditors  and  other  parties  concernett. 

The  legal  mortgage  of  the  minor  on  the  property  of  his  natural  tutor 
affects  all  the  immovable  property  of  the  latter  from  the  day  of 
his  appointment,  even  the  property  which  he  sold  before  the  rights 
of  the  minor  against  him  had  arisen  into  existence. 

B.  S,  Skipwith  and  Husband  et  al,  vs.  J.  W.  Glathary,  2S. 

No  person  but  a  resident  in  the  Parish  can  be  appointed  by  the  Judgr 
dative  tutor  to  a  minor,  without  giving  bond. 

Succe98ion  of  T.  W,  Foley,  12J*. 

The  father  and  natural  tutor  of  a  minor  child  having  for  several  yeait* 
cultivated  a  plantation  which  was  the  common  property  of  hini:^clf 
and  ward,  will  be  charged  with  the  yearly  i-ent  of  an  undivided  hulf 
of  the  plantation  and  legal  interest  on  said  rent.  It  caniiot  W 
held  that  the  cultivation  of  the  property  was  for  the  common  ust- 
and  benefit  of  the  tutor  and  minor  child,  and  that  the  latter  should 
be  charged  with  the  losses  of  such  cultivation. 

Art.  1100,  C.  i\,  which  inflicts  penalties  on  parties  who  take  unauthor- 
ized possession  of  vacant  estates,  does  not  apply  to  the  surviving: 
spouse  who  takes  possession  of  the  community  property. 

Suceeasion  of  J,  Trosclairy  326. 

A  minor  heir,  on  arriving  at  his  mt^jority,  cannot,  by  appeal,  obtain 
the  reversal  of  a  judgment  rendered  against  the  succession  of  hiss 
father,  and  whiclt  the  executor  of  that  succession  allowed  to  be- 
come final  by  not  appealing. 

J.  H,  West  vs.  P.  E.  Davis  et  al.,  357. 

The  tutor^s  receipt;  by  authentic  act,  for  money  dne  his  wards,  cannot 
be  contradicted  by  oral  evidence. 
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No  law  compels  the  tutor  to  consult  a  family  meeting  or  to  obtain  the 
authorization  of  the  Judge,  for  the  purpose  of  investing  the  minor-s 
funds  on  mortgage,  in  accordance  with  the  provisions  of  the  (^ode. 

L,  Mather  et  al.  vs.  Knox  et  ah,  410. 

Nothing  in  the  record  showing  the  amount  of  the  indebtedness  of  the 
former  tutor  to  his  ward,  the  order  of  seizure  and  sale  issued  by 
the  lower  court,  to  foreclose  the  special  mortgage  giveu  by  said 
tutor,  was  granted  upon  insufficient  evidence  and  must  be  set 
aside. 

Such  special  mortgage  given  by  the  tutor  does  not  import  a  confession 
of  judgment  for  any  specific  amount. 

Bitter y  Dative  Tutor ^  vs.  Suceessian  of  Faeasel,  416. 

Where  a  tutor  gives  a  special  mortgage  in  lieu  of  a  general  one,  and 
his  final  account  shows  an  indebtedness  to  the  minors  greater  than 
the  amount  of  such  mortgage,  as  against  a  party  holding  a  subse- 
quent mortgage  on  the  same  property,  the  minors  are  protected 
only  to  the  amount  stipulated  in  the  act. 

Such  a  special  mortgage  does  not  cover  or  include  interest,  although 
the  act  may  so  declare,  as  the  law  which  authorizes  such  mort- 
gages, requires  that  the  sum  mentioned  in  the  act  must  include 
both  the  principal  and  any  interest  which  may  probably  accrue. 

Though  the  minors  may  collect  a  part  of  their  claim  against  their 
tutor  by  judgment  or  otherwise,  prior  to  a  final  settlement,  the 
sum  so  collected  cannot  be  imputed  as  a  credit  on  the  amount  fixed 
in  the  act  of  mortgage  and  deducted  therefrom.  If  the  tutor's 
indebtedness  to  them  still  equals  the  amount  of  the  mortgage,  the 
whole  of  it  can  be  collected  by  preference. 

The  ordinary  rules  applicable  to  the  interpretation  of  payments 
between  creditor  and  debtor  do  not  apply  to  the  instant  CAse. 

Succession  of  H.  Kuntz,  852. 

The  appointment  of  a  curator  to  represent  minors,  is  not  vitiated  by 
improperly  styling  him  ^'  curator  ad  hoc  and  special  tutor/' 

A,  J,  KeerMn  vs.  Heirs  of  Ahern,  885. 

The  special  mortgage  authorized  to  be  given  by  the  natural  tutor  in 

lieu  of  a  general  mortgage  of  the  minors  on  all  his  property,  must 

be  executed  by  the  tutor  on  his  own  property,  and  cannot  be  given 

by  a  third  person  for  him. 

Succession  of  Anna  B.  Nushaumj  900. 

In  an  hypothecary  action  by  a  minor,  it  is  essential  that  his  rights 
be  previously  liquidated  by  a  judgment.     On  the  trial  of  such  a 
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case,  a  copy  of  the  judgmeDt,  nnaccoropanied  by  the  proceedings 

in  the  case  in  which  rendered,  is  inadmissible. 
In  the  absence  of  such  proof  plaintiff  cannot  recover. 

Mayo  vs.  JBrittan  et  als.,  964. 

An  inscription  of  a  minor^s  mortgage  preserves  the  mortage  daring 
the  tutorship,  though  it  should  continue  for  more  than  ten  years ; 
bttt  if  not  re-inscribed  in  ten  years  after  its  termination,  the  mort- 
gage will  perempt.  Nor  does  it  matter  if  the  mortgage  is  evidenced 
by  a  judgment  recognizing  it,  and  fixing  its  amount.  Art.  3969, 
C.  C.  construed. 

I 

Lemelle  et  al.  vs.  J,  M.  Thompson y  1041. 

Where  a  defendant  dieu  pendente  lUtf  in  absence  of  administration,  suit 

is  properly  revived  and  continued  by  making  the  heirs  parties, 

and  if  the  heirs  are  minors  and  have  no  qualified  tutor,  tliey  may 

be  made  parties  through  a  curator  ad   hoc  duly  appointed  to 

represent  them. 

In  such  case,  citation  eo  nornhhe.  to  the  curator  is  not  essential.  Service 
of  the  petition  for,  and  order  of,  appointment  specifying  the  object 
and  purpose  thereof  is  sufficient,  especially  when  the  suit  proceeds 
without  objection,  contradictorily  with  attorneys  presumed  to  be 
authorized  to  represent  him. 

Zuherbier  dc  Behan  vs.  Prudhommey  1048, 

Debts  from  a  tutor  individually  to  himself  in  his  fiduciary  capacity, 
when  they  become  due  and  exigible  during  the  term  of  the  tutor- 
ship, are  considered  as  collected  by  him  and  are  secured  by  the 
legal  mortgage  on  all  his  immovables,  resulting  from  his  tutorship 
and  proper  inscription. 

Succession  of  Drauzin  Triche,  1148. 

MORTGAGE. 

It  is  only  where  privileges  or  prior  special  mortgages  are  recorded 
against  an  estate  that  the  purchaser  can  retain  in  liis  hands  the 
portion  of  the  price* necessary  to  discharge  said  prior  special  mort- 
gage or  privilege. 

The  purchaser  in  this  case  had  no  right,  under  a  prior  general  mort- 
gage, to  retain  a  portion  of  the  purchase  price  to  satisfy  it ;  his 
remedy  was  to  claim  the  proceeds  in  the  sheriff's  hands,  by  third 
opposition,  or  subseqaently  to  bring  an  hypothecary  action. 

What  the  respective  rights  of  the  parties  may  be,  we  in  nowise 
determine. 

X.  Oodchnux  vs.  Succession  o/Dichary,  579. 

Where  the  property  of  a  deceased,  incumbered  with  mortgages,  is 
seized  and  sold  to  pay  the  debt,  and  realizes  much  more  than  the 
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claim  of  the  eeizing  creditor,. but  not  enoagh  to  pay  liim,  together 
with  anterior,  concurrent  and  subsequent  mortgages  or  incum- 
brances, and  the  whole  price  of  adjudication  is  not  paid  in  court, 
but  is  retained  by  the  adjudicatee,  the  executors  have  no  right  to 
ask  that  the  entire  price  of  sale  be  paid  to  them,  for  distribution 
in  the  succession,  by  an  account,  on  the  ground  that  the  estate  is 
insolvent  and  the  claims  are  conflicting. 

The  purchaser  of  such  property  has  a  right  to  clear  it  from  incum- 
brances, by  an  injunction  against  all  concerned  in  them,  upon  pay- 
ment of  the  proceeds  under  a  final  judgment  adjusting  their  rights 
and  ranks. 

A  proceeding  termed  an  intervention,  for  which  the  effect  of  an 
interpleader  is  claimed,  is  irregular. 

The  court  is  without  authority  to  order  the  price  of  adjudication  to 
be  deposited  in  a  named  bank,  and  the  notification  of  the  petition 
to  all  concerned,  by  advertisement  or  publication  during  a  stated 
time  in  a  designated  newspaper.  The  proceedings  must  be  carried 
on  by  citation,  actually  or  constructively  served. 

J.  C.  Morris  vs.  Gaines  Executors,  657. 

Where  two  separate  notes  secured  by  the  same  mortgage  are  drawn  in 
favor  of  different  individuals,  either  mortgagee  may  sue  to  enforce 
his  mortgage  rights  without  a  joinder  of  the  other. 

Utg  vs.  Utx  et  ol.,  752. 

This  is  an  hypothecary  action  to  enforce  the  payment  of  liquidated 
debts,  alleged  to  be  secured  by  a  judicial  mortgage. 

When  a  railroad  corporation  is  authorised  to  mortgage,  for  stated  pur- 
•  poses,  its  road,  completed  or  not,  a  mortgage  given  to  secure  bonds 
issued  for  those  objects  and  recorded,  will  attach  to  property  sub- 
sequently acquired,  as  effectually  as  if  it  had  been  described  speci- 
fically in  the  act ;  it  being  entitled  to  the  same  effect  as  if  it  were 
a  legal  or  judicial  mortgage,  when  duly  recorded. 

The  prohibitions  against  mortgaging  future  property,  found  in  the 
Civil  Code,  relate  to  ordinary  transactions  between  individuals, 
and  do  not  apply  to  railroad  corporations,  which  are  by  their  char- 
ters, and  by  general  legislation  concerning  such  companies, 
authorized  to  mortgage,  for  construction  and  repair  purposes, 
their  road,  completed  or  not,  tlierefore,  their  actual  and  future 
property. 

In  case  of  failure  to  pay,  the  United  States  Circuit  Court  in  equity  has 
jurisdiction  at  the  instance  of  creditors,  and  the  property  is  in 
custodia  legis  from  the  time  of  the  taking  of  possession  by  a  receiver. 
At  the  date  of  registry  of  plaintiff  ^s  judgments,  the  real  estate  of 
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tlie  railroad  was  in  the  custody  pf  the  Circait  Court,  a  receiver 
having  been  appointed. 

Such  a  proceeding  is  likened  to  one  in  refn,  binding  ou  all  who  are  or 
could  have  been  made  parties  thereto. 

Judgments  recorded  after  such  mortgage  has  been  given  and  recorded, 
and  after  such  jurisdiction  has  vested,  do  not  give  rise  to  a  judicial 
mortgage. 

The  property,  acquired  subsequently  to  the  mortgage,  and  sold  under 
the  order  of  the  court,  (the  price  having  been  paid  and  distributed 
under  its  authority,  and  the  proceeds  being  insufficient  to  pay  the 
mortgage  debt)  passes  free  from  all  incumbrancie  apparently  result- 
ing from  the  registry  of  the  judgments,  and  the  plaintltf  in  tbe 
hypothecary  action  must  fail. 

Jeeae  K,  BeU  vs.  Bailroad  Gompamf,  785. 

Where  a  planter  gives  a  special  mortgage  on  his  plantation  to  cover 
and  secure  future  advances,  and  the  mortgagee,  after  advancing 
part  of  the  amount  stipulated  in  the  act,  becomes  a  member  of  a 
commission  house,  a  partnership  by  whom  other  advances  are 
made  during  the  year,  and  to  whom  the  crop  is  consigned  for  sale, 
and  by  whom  sold,  and  an  account  current  is  rendered  by  this 
firm,  in  which  all  the  sums  advanced  under  the  mortgage  are 
charged  both  before  and  after  the  formation  of  the  partnership,  and 
with  the  consent  of  the  mortgagee,  the  mortgagee  cannot,  after  this, 
proceed  alone  to  enforce  tlie  mortgage  by  seizure  and  sale,  regard- 
less of  the  credits  that  may  be  imputable  to  the  debt  from  tbe 
proceeds  of  the  crop. 

No  settlement  of  the  debt  can  be  made  in  a  proceeding  to  which  the 
mortgagee  and  planter  are  alone  parties.  The  firm  should  also'he 
parties  to  the  suit. 

C.  A.  Phillippi  vs.  Clairteaux  et  ah,  796. 

An  Act  passed  in  this  State,  purporting  on  its  face  to  be  a  trust  eon- 
veyance  or  deed  of  trust  in  fee  simple,  will  not  be  given  the  effect 
of  an  act  of  mortgage  binding  on  third  parties,  although  recorded 
in  tbe  proper  mortgage  book,  and  although  it  might  be  considered 
between  tlie  parties  as  intended  by  them  to  secure  the  payment  of 
a  debt  as  therein  mentioned. 

Parties  contracting  in  this  State  are  required  in  all  their  trausactionR 
affecting  real  estate  here,  to  comply  with  the  forms  prescribed  by 
the  local  law  and  customs,  and  to  announce  clearly  the  purpose  of 
the  Act.  Reasonable  doubt  as  to  the  true  character  of  the  Act  will 
protect  effectually  third  parties  from  its  operation. 

J.  N.  TMbodaux  vs.  Anderson,  797. 
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Sales  of  property  made  in  violation  of  Act  No.  3of  1878,  are  not  of  abso- 
lute, but  only  of  relative  nullity,  and  when  the  holder  of  a  concur- 
rent mortgage  buys  the  mortgaged  property  at  private  sale,  pend- 
ing proceeding  for  the  seizure  and  sale  of  such  property  by  the 
other  concurrent  mortgage  creditors,  the  qualities  of  creditor  and 
owner  become  united  in  said  purchaser  and  his  mortgage  is 
extinguished  by  confusion. 

J,  S.  Copes  vs.  Sheriff,  etc.,  1032. 

Where  property  has  been  sold  under  an  hypothecary  proceeding 
against  a  third  possessor,  the  party  procuring  the  sale  is  not 
entitled  to  claim  the  proceeds,  in  preference  to  the  mortgage 
creditors  of  such  third  possessor,  by  denying  his  ownership  thereof, 
where,  in  the  petition  for  its  sale,  his  title  is  acknowledged,  and 
if  the  mortgage  of  the  seizing  creditor  has  perempted,  the  opposing 
creditors  of  the  third  possessor  are  entitled  to  the  proceeds. 

Lemelle  et  al.  vs.  J,  M.  Thompson,  1041. 

MUNICIPAL  CORPORATIONS. 

Under  tlie  laws  of  the  State,  police  juries  are  clothed  with  plenary  and 

exclusive  power  to  regulate  by  oi*dinances  the  manner  of  making 

and  repairing  public  roads  in  their  respective  parishes. 
The  burden  imposed  on  land  owners  by  the  parochial  road  laws,  is  not 

a  tax  within  the  meaning  of  the  Constitution,  in  its  limitation  of 

the  municipal  taxing  power. 

B.  B,  Barrow  vs.  Hepler  et  aL,  362. 

The  doctrine  is  now  settled  that  the  legislature  has  the  power  to 
authorize  the  building  of  a  railroad  on  a  street  of  a  city,  and  may 
directly  exercise  this  power  or  devolve  it  upon  the  local  or  muni- 
cipal authonties. 

W.  a  Harrison  vs.  N.  O.,  Pacific  B.  B.  Co.,  462. 

The  authority  of  Police  Juries  relative  to  the  protection  and  preserva- 
tion of  completed  levees  has  not  been  divested  or  impaired  by  the 
Constitution  or  any  law  of  this  State. 

An  ordinance  passed  by  a  Police  Jury  imposing  a  fine  of  five  dollars 
on  persons  riding  or  driving  on  the  public  levees,  is  legal  and 
valid. 

Parish  8t  John  tJie  Baptist  vs.  Shexnaydre,  850. 

On  the  division  of  a  public  corporation,  posseting  corporate  property, 
into  separate  new  communities,  each  becomes  entitled  to  hold  in 
severality  the  public  property  which  falls  within  its  limits.  The 
rule  is  different  when  a  new  corporation  is  created,  and  the  old  one 
from  whicli  it  is  taken  remains  unchanged,  preserving  its  original 
name. 
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Property  donated  to  a  parish  iu  fee  simple,  for  its  ase  and  benefit,  and 
upon  which  a  conrthouse  was  built  and  used,  cannot  be  legally 
sold  under  a  Police  Jury  ordinance,  although  the  parish  seat  being 
changed,  the  building  was  abandoned  and  threatened  going  to  min. 
Such  sale  having  been  made  without  the  legislative  authority,  is  a 
nullity,  and  so  conveyed  no  title.  In  such  a  case,  the  defendant 
are  entitled  to  a  reimbursement  of  the  purchase  price,  as  a  condition 
precedent  to  the  recovery  of  possession  of  the  land  by  the 
plaintiff. 

Parish  of  West  CarroU  vs.  Mrs,  Gaddis  et  oL,  928. 

NATURAL  CHILDREN. 

Children  conceived  by  persons  who  at  the  time  were  prohibited  from 
contracting  marriage  on  account  of  disparity  of  race,  may,  after 
being  duly  acknowledged,  be  legitimated  and  given  the  right  of 
heirs,  by  the  marriage  of  their  authors,  celebrated  after  the  impedi- 
ment has  been  removed  by  law. 

A  marriage  contracted  in  a  Parish  different  from  that  of  the  domicil 
of  the  parties,  and  solemnized  by  the  proper  authority  there,  is  not 
forbidden  by  law,  and  will  produce  all  the  effects  of  a  legal  marriage. 

Succession  of  Colwdlj  265. 

NEQOTIORUM  GESTOB. 

A  workman,  making  repairs  to  a  building  against  the  will  and  direc- 
tions of  the  owner,  is  not  entitled  to  remuneration,  and  has  not 
the  legal  rights  of  a  negotiorum  gestor, 

Succession  of  T.  MulUgan  vs.  Bev.  Kenny^  50. 

NEW  ORLEANS. 

The  power  of  the  City  of  New  Orleans  to  inflict  fine  or  imprisonment 
is  confined  and  restricted  to  transgressions  of  ordinances  under  its 
police  power,  and  cannot  be  extended  to  transgressors  of  ordi- 
dances  looking  to  revenue.  Re-affirming  Municipality  vs.  P&nce, 
6  An.  515)  and  State  vs.  Manessier,  Opinion  Book  53,  p.  237. 

The  State  vs.  J.  Fatamia,  750. 

The  banks  of  the  river  are  public,  and  within  her  corporate  limits  the 
City  of  New  Orieans  has  the  right  to  control,  manage  and  admin- 
ister their  use  for  the  public  convenience  and  utility.  Riparian 
proprietors  have  no  right,  by  injunction,  to  restrain  the  exercise 
of  this  right. 

The  discretion  of  the  city  in  determining  what  are  proper  and  needed 
facilities  for  commerce,  and  on  what  part  of  the  river  baukH. 
within  her  limits,  they  should  be  established,  is  not  a  proper 
question  for  judicial  control  or  interference. 

Watson  et  a/,  vs.  Turnhull  et  oZ.,  856. 
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The  exchange  of  the  notes  originally  given  for  the  price  of  an  engine 

and  machinery  for  another  note,  in  which  tlie  same  consideration 

is  recited,  created  no  novation  of  the  debt. 

Bergeron^  Administrator,  vs.  H,  PaUnj  534» 

OWNERSHIP. 

A  possessor  of  tlie  lands  of  another,  who  erects  buildings  or  other 
works  on  such  lands,  is  entitled  to  recover  from  the  owner  of  the 
soil  the  value  of  his  materials  and  the  price  of  workmanship,  if  the 
owner  of  the  soil  elects  to  keep  the  works.  Until  such  election  is 
made  by  the  owner  of  the  soil,  the  possessor  remains  the  owner  of 
the  works,  and  owes  no  rent. 

This  rule  applies  to  lands  which  are  the  separate  property  of  a  married 
w*oman. 

W.  G.  Kihhe  vs.  K.  CampheU,  1163. 

PARTITION. 

None  of  the  parties  having  made  any  objection  to  the  terms  of  sale 
fixed  by  the  Court  upon  the  suggestion  of  the  plaintiff  in  the  par- 
tition suit,  their  silence  was  properly  construed  by  the  Court  into 
an  assent  to  such  terms,  which  are,  therefore,  binding  upon  all. 

J,  A,  Morris  et  al,  vs.  Lalaurie  et  als,,  204. 

An  agreement  between  the  heirs,  that  one  of  them  will  buy  at  the  par- 
titon  sale,  for  a  certain  price,  some  of  the  joint  property,  is  legiti- 
mate and  binding,  and  if  the  said  property  is  a^udicated  for  less 
than  the  stipulated  price  to  the  heir  who  agreed  to  buy  it,  he  is 
liable  for  the  difference. 

Ventress,  Executrix ^  vs.  Brown  et  als»,  448. 

Where  a  partition  in  kind  cannot  conveniently  be  made,  the  property 
should  be  sold  to  effect  the  partition.  Property  cannot  be  conve- 
niently divided,  where  such  division  would  necessitate  the  cantling 
of  tenements  to  an  injurious  extent. 

A,  Meyer  vs.  JV.  H,  Pargoudj  969. 

PARTNERSHIP. 

An  action  lies  to  recover  a  disputed  claim  from  one  of  the  partners  of 
a  dissolved  firm,  when  it  was  placed  as  an  indebtedness  on  the 
books  of  the  firm,  and  such  partner,  by  agreement  with  his 
co-partner,  at  the  dissolution  causes  him  to  assume  all  the  debts 
and  liabilities  of  the  partnership  among  which  the  claim  figures. 

The  creditor  in  such  a  case,  who  makes  himself  party  to  composition 
proceedings  in  bankruptcy  by  the  assuming  partner,  and  grants 
him  a  discharge,  on  certain  terms,  is  concluded  and  cannot  recover 
from  such  debtor. 

Mrs,  Lisso  vs.  Navra  &  Offneret  al.,  1111. 
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There  is  no  inconsistency  in  the  plaintiff's  averments  that  the  sale  was 
simulated  and  was  also  a  disguised  donation  to  defendant. 

Mrs,  A.  VillavB,  Wife,  etc.  vs.  L,  Faivre,  198. 

A  co-proprietor  seeks  to  establish  in  this  case,  not  only  his  right  to  a 
partition,  but,  in  order  that  his  own  rights  and  those  of  his  co- 
proprietors  may  be  judicially  recognized,  he  asks  the  Court  to 
decide  upon  the  claims  of  himself  and  the  otliers  who  claim  an 
interest  in  the  property,  in  order  to  fix  the  true  ownership  of  his 
CO- proprietors,  and  thus  enable  him  to  obtain  a  decree  which  would 
make  valid  and  binding  the  proceedings  had  to  effect  the  partition. 
In  such  a  case,  there  is  no  inconsistency  in  coupling  his  demand  of 
a  petitory  character  with  that  for  a  partition,  and  thereby  avoiding 
a  multiplicity  of  suits. 

J,  A,  Morris  et  aZ.  vs.  Lalaurie  ei  als,,  204. 

The  averments  in  the  petition,  that  the  administration  of  the  Succes- 
sion of  W.  E.  Hall  was  closed,  the  final  account  of  the  administra- 
trix homologated  and  the  property  turned  over  to  the  heirs,  were 
sufficient  for  the  institution  of  this  suit. 

A  tender  of  the  price  of  sale  was  not  necessary  in  this  case,  in  which 
plaintiffs  aver  they  were  deprived  of  their  property  by  a  fraudulent 
conspiracy,  and  that  they  received  no  part  of  the  proceeds  of  the 
sale. 

This  action  of  nullity  was  properly  brought  in  the  Parish  of  Red  River, 
which  was  created  after  the  partition  proceedings  had  taken  place, 
and  to  which  the  record  of  said  proceedings  was  removed  from  the 
Parish  of  De  Soto,  by  law. 

C,  Gillespie  et  al.  vs.  Tmf4iheU  et  ais.,  288. 

A  defendant,  whose  exception  in  a  suit  for  separation  from  bed  and 
board  was  tried  and  overruled,  during  his  absence  from  court,  and 
who  subsequently  files  an  answer  on  the  merits,  without  first 
moving  to  rescind  the  ruling  of  the  Court,  and  to  reinstate  his 
exception,  will  be  considered  on  appeal,  as  having  waived  all 
objections  to  the  irregularity  of  the  trial  of  said  exception. 

(7.  TerreU  vs.  J,  B,  Boarman,  301. 

Where  a  suit  is  brought  by  an  executor,  claiming  title  to  the  property 
of  an  insolvent,  as  belonging  to  the  succession  which  he  adminis- 
ters, and  which  is  seized  by  another  executor  for  account  of 
another  succession,  it  is  necessary  that  such  first  executor  prove 
title  in  said  succession  and  make  the  assignee  of  the  insolvent  and 
the  heirs  of  the  seizing  creditor  parties  to  the  action. 

Birdj  Executor  J  vs.  O^nSrds  et  a2.,  321. 
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The  prayer  of  the  petition  in  this  case,  notwithstanding  its  confused 

averments,  shows  tliat  the  suit  is  tlie  revocatory  action,  and  it  w'as 

properly  dismissed  by  the  lower  court  for  want  of  the  necessary 

allegation  of  the  vendor's  insolvency. 
The  plaiutiifs  were  not  entitled  to  amend  their  petition  after  it  w&b 

dismissed  as  showing  no  cause  of  action. 

Hart  d:  Co*  vs.  Boicie  et  aL,  323. 

The  general  denial  and  special  defenses  set  up  by  defendant,  are  not 
inconsistent  and,  therefore,  evidence  was  properly  admitted  in 
support  thereof.    Affirming  rule  in  29  An.  134. 

B,  T,  Young  vs.  J.  •/.  B ridges ,  333. 

No  one  can  be  allowed  to  question  the  validity  of  a  sale  and,  at  the 
same  time,  to  judicially  demand  the  proceeds  of  such  sale. 

L,  Mather  et  al.  vs.  Knox  et  aL,  410. 

In  an  exception  as  to  want  of  proper  parties,  it  is  not  necessary  to  give 
the  names  of  those  who  should  have  been  joined.  It  is  sufficient 
to  allege  that  the  parties  referred  to  in  the  exception  were  x>sii'tie8 
to  a  certain  designated  suit,  the  record  of  which  is  offered  in 
evidence  on  trial  of  exception.  A  judicial  admission  by  the  author 
of  the  plaintiff's  title,  of  having  transferred  the  property  to  other 
persons  than  the  plaintiff'  during  the  period  of  said  author's  owner* 
ship  of  the  thing,  and  before  the  beginning  of  the  plaintift''s  claim 
thereto,  is  of  equal  authority  to  a  formal  transfer  made  by  such 
party,  to  prove  an  interest  in  other  parties  who,  it  was  claimed, 
should  be  joined  in  the  suit. 

£,  De  St,  Homes  vs.  Cotton  Press  Co.,  419. 

It  is  inconsistent  to  ask,  in  a  petition,  to  be  recognized  as  sole  heir, 
accepting  a  succession  purely  and  simply,  then  afterwards,  by 
opposition  to  the  Public  Administrator,  pray  to  be  appointed 
administratrix  j  such  opposition  and  prayer  operate  as  a  waiver 
of  the  first  demand. 

Succession  of  Berfusc,  599. 

In  a  suit  to  annul  a  dation  ch  paiement,  it  is  not  iucoui^istent  to  allege 
that  the  act  is  a  pure  simulation,  but  if  not  simulated,  that  it  has 
been  made  in  fraud  of  creditors  and  gives  an  unfair  preference. 

Chaffe,  Si/ndfc,  vs.  Mrs,  Schecn,  t>d4. 

The  plea  of  discussion,  urged  by  the  third  possessor  in  an  hypothecary 
action  to  enforce  a  judicial  mortgage,  is  a  dilatory  exception,  and 
cannot  be  pleaded  after  default,  nor  in  an  answer  after  plea  to 
the  merits,  and  when  so  pleaded,  the  same  must  be  disregaidetl. 

Notwithstanding  the  apparent  contradiction  in  terms  between  Arts. 
»'Jt*}3  and  »*i3(i  of  the  Revised  Code  of  Practice,  the  former  must  pre- 
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vail,  because  it  evidently  embodies  the  true  legislative  inteDt, 
being  the  industrious  incorporation  intotlie  Code  of  the  provision 
of  the  Act  of  1839  }  and  the  omission  to  qualify'  the  terms  of  Art 
336,  in  accordance  therewith,  was  a  manifest  inadvertence. 

Chaffe  vs.  J.  T,  Ludeling,  962. 

Where  a  judgment  creditor,  adjudicatees  and  sheriffs  are  joined  in  a 

suit  to  annul  the  judgment  and  the  sales  and  to  recover  damages 

in  solido,  there  is  a  misjoinder,  and  an  exception  setting  up  the 

same  should  be  sustained. 

Cane  vs.  Sewdll  et  al.y  1096. 

An  allegation  by  a  party  in  an  injunction  suit,  touching  the  value  of 
movable  efltects  seized  as  the  property  of  another  party,  will  not  estop 
the  same  plaintiff  from  alleging  and  proving  a  different  value  of 
the  same  property  in  another  and  distinct  suit. 

The  determination  of  tlie  value  of  such  property  is  within  the  judicial 
discretion  of  the  lower  court,  and  the  Judge  thereof  will  not  be 
guilty  of  cont-empt  for  entertaining  jurisdiction  of  the  second  suit, 
because  he  had  been  prohibited  from  entertaining  jurisdiction  of 
the  first  suit,  in  which  it  appeared  that  the  value  of  the  property 
involved  in  the  first  suit  exceeded  his  jurisdiction. 

The  State  ejo  rel,  Vinet  et  al,  vs.  Judge,  cte.,  1151. 

A  party  will  not  be  heard  to  contradict  and  go  behind  the  exprcM 

jurisdictional  allegations  of  his  own  petition,  for  the  purpose  of 

ousting  the  appeal  of  his  adversary  who,  in  good  faith,  has  accepted 

and  acted  upon  the  same. 

The  State  ex  rel,  Breaux  et  al,  vs.  Judges,  etc,,  1220. 
PLEDGE. 

It  is  now  well  settled  in  our  jurisprudence,  that  the  property  held  in 

pledge  by  a  creditor,  may  be  seized  from  his  possession  by  another 

creditor  of  tlie  pledgor,  and  that  the  said  pledgee  cannot,  by 

injunction,  arrest  such  seizure. 

J,  H.  Horner  vs.  Dennis,  Sheriff,  et  ah,,  339. 

Where  notes  are  ])ledged  to  a  bank  before  maturity,  to  secure  the  note 
of  the  pledgor,  the  extension  or  renewal  of  the  pledgor's  note  at 
its  maturity,  by  substituting  a  new  note,  with  interest  paid  iu 
advance,  in  the  ordinary  manner  of  banks,  does  not  extinguish  the 
original  obligation  or  tbe  pledge  securing  the  same. 

The  new  note  furnished  in  renewal  of  the  old  was  but  a  continuance  of 
the  same  obligation,  and  did  not  operate  a  novation,  or  release,  or 
impair  the  effect  of  the  original  pledge  in  absence  of  proof  of  such 
intention.  6  M.  430;  4  R.  493:  6  R.  443;  24  An.  193;  1  Evan's 
Pothier,  No.  559 ;  4  Marcad^,  No.  778. 

Union  Xationnl  Bank  vs.  Slocomh,  927. 


INDEX.  1323 


PLEDGE— •Cw»fmu€<l. 

The  purchaser  or  pledgee  of  negotiable  instruments  after  maturity, 
whose  rights  are  derived  from  one  who  was  not  the  owner  and  who 
was  not  authorized  to  sell  or  pledge,  acquires  no  title  or  right 
thereto  or  thereupon,  as  against  the  true  owner.  And  this  princi- 
ple applies  equally  to  public  securities  past  due^  such  as  coupons 

of  State  Bonds. 

Stern  Bros.  vs.  Oennania  Bank,  1119. 

POSSESSORY  ACTION. 

The  evidence  shows  that  plaintiff  has  had  actual  possession  of  the  laud 
for  more  than  a  year,  and  was  evicted  within  a  year  prior  to  the 
institution  of  the  suit:  it  is  all  that  the  possessory  action  requires. 

Mrs.  C.  Toung  vs.  E,  Wilson  et  als,,  38.5. 

The  plaintiffs  in  this  case  are,  under  the  title  exhibited  by  them,  only 

*'  tenants  at  will/'  and  as  such  cannot  institute  the  possessory 

action. 

Sallahdk  and  Wife  vs.  J,  B,  Marsh,  1053. 

PRACTICE. 

When  a  case  is  called  for  trial,  and  two  attorneys  for  plaintiff  are 
present  and  ask  a  continuance,  on  the  ground  of  the  absence  of 
another  attorney,  represented  as  the  leading  counsel,  and  on 
refusal  of  the  court  to  continue  the  case,  they  withdraw  from  the 
case  without  taking  an  exception,  and  the  case  is  tried,  and  judg- 
ment is  rendered  for  the  defendants,  without  mentioning  the 
absence  of  the  plaintiff,  and  the  defendants  had  set  up  a  defense 
which  could  have  made  the  basis  of  a  direct  and  independent 
action,  a  judgment  can  be  rendered  on  the  merits  of  such  defense. 

Mrs.  Nugent  vs.  Mrs,  Stark,  etc,,  628. 

Under  a  decree  remanding  a  cause  to  be  tried  anew,  without  limitation 

as  to  the  scope  of  the  new  trial,  the  Judge  a  quo  did    not    err 

in  ruling  that  the  case  was  open  on  all  issues,  whether  original  or 

supplemental. 

Eskridge  vs.  Farrar,  Agent,  etc,,  709. 

An  exception  as  to  the  right  and  capacity  of  plaintiff  to  sue  and  stand 
in  judgment,  comes  too  late  after  default. 

Parish  St,  John  the  Baptist  vs.  Schexnaydre,  850. 

In  a  cause  which  requires  the  investigation  of  long  and  intricate 
accounts,  in  which  the  lower  court  did  not  appoint  auditors,  the 
Supreme  Court  will  remand  the  case  for  the  purpose  of  submitting 
the  investigation  of  its  accounts  to  auditors,  under  Art.  443,  C.  P. 

J,  H,  Breen  vs.  A.  Bomney,  1217. 

The  failure  to  call  one's  vendor  in  warranty  will  save  the  latter  from 
all  the  costs  of  court,  except  for  service  of  original  process. 

Shuntz  and  Wife  vs.  Stoll,  1237. 


1324  INDEX. 


PRESCRIPTION. 

Payment  of  a  note  given  as  collateral  security  of  an  open  account, 
which  extiuguiHhes  such  account,  cannot  be  imputed  on  mortgage 
notes  of  the  debtor,  given  as  security  for  another  account  due  by 
him  :  where  such  imputation  is  made  on  the  notes,  it  will  not  inter- 
ru[)t  prescription  on  them.  The  creditor  will  be  debarred  in  a  suit 
on  them  by  that  defense. 

a  X.  WaJmaJey  dc  Co.  vs.  H.  H.  Morse,  262. 

A  suit  for  damages  for  an  illegal  attachment,  brought  on  the  bond, 
though  the  latter,  under  the  law,  was  made  payable  to  the  clerk 
of  court,  and  the  plaintiff  in  the  action  for  damages  was  only  an 
intervenor  in  the  attachment  ease,  is  a  claim  ex  contractu  and, 
therefore,  not  prescribed  in  one  year. 

U,  L,  Leva98eur  vs.  X.  H,  .Gardner  <&  Co.,  264. 

An  opponent  suing  on  a  note  indorsed  b^'  the  deceased  must  show 
protest  and  notice  before  he  can  recover.  Claims  for  money  loaned 
are  prescribed  by  three  years.  Neither  can  oral  testimony  be  re- 
ceived or  considered,  nor  can  entries  of  the  creditor,  unsigned  bj- 
the  debtor,  have  eflect  to  prove  an  interruption  of  prescription 
against  a  deceased  x^erson.  The  judgment  obtained  by  a  creditor 
against  a  succession  representative  is  equivalent  only  to  a  recog- 
nition by  the  latter.  Its  effects  are  to  interrupt  prescription,  to 
give  the  creditor  the  right  of  intervening  in  the  succession,  but  it 
does  not  conclude  the  creditors  of  the  succession.  In  a  concur9o 
in  an  insolvent  succession,  such  judgment  creditor  is  bound  to 
prove  his  claim  when  assailed. 

P.  Coyle  vs.  Succession  of  Creevy,  539. 

This  is  an  action  to  annul  a  will,  the  order  probating  it,  the  appoint- 
ment by  codicil  of  an  executor,  and  the  sale  of  the  succession 
property.    Such  an  action  is  prescribed  by  five  years. 

Heirs  of  Miller  vs.  Ober  et  ah,  592. 

The  right  of  passage  through  an  alleyway,  granted  for  the  common 
benefit  of  abutting  lots,  is  prescribed  and  lost  by  non-user  during 
ten  years.  The  alley  is  not  a  locus  publictis,  and  the  prescription 
set  up  is  not  one  actjuirendi  causa. 

Mrs.  Thoynpton  et  ah  vs.  Meyers  et  ahj  615. 

A  verbal  acknowledgment  of  a  debt  made  to  any  person,  whether  in 
the  presence  of  the  creditor  or  not,  will  interrupt  prescription. 

Uts  vs.  Utz  et  ah,  752. 

In  an  action  to  rescind  a  sale,  based  exclusively  on  the  failure  of  the 
vendee  to  pay  the  last  of  two  instalments  of  the  price,  and  when 
the  debt  due  for  the  prior  unpaid  instalment  has  been  estingaished 
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by  the  voluntary  remiBsion  of  the  vendor,  the  action  is  only  barred 
by  ten  yenvA  from  date  of  default  in  payment  of  the  last  instalment. 

J.  D.  Edwards  vs.  J.  T.  White,  969. 

The  judgment  of  homologation  of  the  account  of  an  administrator, 
showing  a  balance  of  money  due  by  him,  is  prescribed  after  ten 
years,  and  the  debt  extinguished,  whether  said  account  was  adver- 
tised as  an  annual  or  final  one,  when,  in  fact,  it  w^as  a  complete 
account  of  administration. 

Walling  Heirs  vs.  Succession  of  Uoxcell,  1104. 

Tlie  confession  of  judgment  by  the  executrix  in  this  case,  is  considered 

by  the  Court  as  an  acknowledgment  of  the  debt  of  the  estate,  and 

prescription  does  not  run  against  debts  thus  acknowledged,  whilst 

the  estate  is  being  administered. 
The  note  given  by  the  executrix  in  lieu  of  the  one  of  the  decedent 

held  by  the  creditor,  is  an  acknowledgment  of  the  debt  of  said 

executrix. 
The  rule  that  executors  can  neither  create  liabilities  nor  change  the 

nature  of  such  liabilities  of  the  estate  as  already  exist,  is  also 

re-affirmed  in  this  case. 

Succession  of  A.  Mansion,  1246. 

PRINCIPAL  AND  AGENT. 

By  order  of  the  General  commanding  the  Department  of  the  Gulf, 
during  the  late  civil  war  between  the  States,  the  defendant  15nnk 
paid  to  an  officer  designated  in  the  order,  a  certain  balance  due  to 
one  of  its  depositors.  Held,  that  the  depositor,  not  having  repu- 
diated the  action  of  the  Bank  within  a  reasonable  time  after 
knowledge  of  it,  (nine  years  in  this  case)  must  be  presumed  to 
have  acquiesced  in  the  settlement  thus  made  of  the  said  balance, 
and  has  no  right  of  action  to  recover  it.  The  payment  was  made, 
in  the  premises,  iu  Confederate  money. 

H,  S.  Bennett  vs.  Bank,  150. 

An  agent  has  no  power  to  bind  a  fimi  or  the  members  thereof,  by  a 
confession  of  judgment  where  no  attempt  was  made,  at  the  time 
the  judgment  was  thus  obtained,  to  prove  his  agency*. 

An  agent  of  a  firm,  even  if  his  power  had  been  proved,  could  not,  by  a 
confession  of  judgment,  bind  the  individual  members  thereof. 

The  judgment  is  therefore  an  absolute  nullity,  which  can  be  set  up  by 
the  firm,  as  well  as  the  members  who  were  not  cited  in  an  action 
to  revive. 

A  judgment  cannot  be  revived  which  never  existed. 

£.  Conery  vs.  Botchford,  Brown  &  Co.,  520. 
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Agents  are  not  liable  to  third  persons  for  non-feasance ,  or  mere  omis- 
sions of  duty.  They  are  responsible  to  such  parties  only  for  the 
actual  commission  of  those  positive  wrongs,  for  which  they  would 
be  otherwise  accountable  in  their  individual  capacity,  under  obli- 
gations common  to  all  other  men.  The  doctrine,  under  the  com- 
mon and  civil  law^  does  not  differ  on  that  subject. 

Delaney  and  Wife  vs.  Rochereau  &  Co,,  1123. 

An  agent  is  responsible  to  his  principal  for  the  acts  of  his  sub-agent. 

A  bank,  which  receives  in  pledge  as  security  for  a  loan  and  undertaken 
to  collect  for  another  party  Havana  lottery  ticket-s  which  have 
won  prizes,  and  consigns  them  to  its  own  correspondent  for  col- 
lection, is  responsible  to  its  principal  for  the  amount  of  commis- 
sion which  its  correspondent  or  agent  has  overcharged  for  the 
collection  of  such  values. 

Under  such  a  contract,  the  bank  is  held  to  a  prudent  administration 
of  its  principal's  interest,  and  must  see  at  its  peril  that  the  com- 
mission charged  by  its  agent  does  not  exceed  the  customary  ratei» 
of  commission  established  by  usage  in  the  place  where  the  collec- 
tion is  made. 

Maaich  vs.  Citisenti'  Bank,  1207. 

PRIVILEGE. 

When  payment  of  a  sum  due  by  a  vendor,  is  assumed  by  a  purchaser 

as  part  of  the  price  of  sale,  the  creditor  whose  debt  is  thus  assumed 

is  entitled  to  claim  the  vendor's  privilege  when  seeking  payment 

of  his  debt. 

De  VIsle  vs.  Successioi^  of  Moss,  164. 
Act  No.  96  of  1877,  which  provides  for  the  limitation  to  three  years,  of 

the  privilege  attaching  to  tAxes,  does  not  affect  the  mortgage 

secunng  such  taxes. 
Act  No.  77  of  1880,  which  provides  for  the  limitation  to  three  years,  of 

all  tax  mortgages  and  tax  privileges,  only  applies  to  future  taxes. 
The  State  ex  rel.  Mrs.  Jackson  vs.  Recorder,  etc.,  178. 

When  a  vendee  redeems  property  sold,  from  forfeiture  to  the  State,  by 
paying  the  taxes  due  thereon,  he  Ciiunot  set  up>against  this  unpaid 
vendor  that  his  privilege  and  mortgage  have  been  extinguished  by 
the  forfeiture. 

« 

The  privilege  was  dormant  and  revived.  The  debtor  cannot  keep 
both  the  property  and  the  money. 

PeopWs  Bank  vs.  BaUowe,  WiS. 

A  privilege  cannot  be  recognized  by  the  Court  where  there  is  no  prayer 
asking  for  its  recognition. 

Schmidt  d'  Ziegler  vs.  Kent  et  al,,  816. 
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A  party  holding  the  builder's  privilege,  duly  recorded,  does  Dot  lose 
the  benefit  of  such  pnvilege,  where  the  property  has  been  subse- 
quently mortgaged,  and  after  the  death  of  the  privilege  and  mort- 
gage debtor,  has  been  sold  without  a  separate  appraisement  of  the 
land  and  building,  before  the  sale. 

Such  appraisement  maj-  be  made  after  the  sale,  and  the  privilege  cred- 
itor is  entitled  to  be  paid  out  of  such  sale  in  preference  to  the 
mortgage  creditor. 

8ucc€8ftion  of  F,  Lmel^  868. 

A  ju-ivilege  recorded  after  the  death  of  the  debtor  cannot  affect  the 
creditors  of  his  insolvent  estate,  whose  rights  become  fixed  as  they 
exist  at  his  death. 

Succession  of  A,  C,  Bhoton,  893. 

Registry  of  a  note  for  "  balance  due  on  three  boilers  furnished  the 
Souvenir  Plantation,"  is  sufficient  to  preserve  the  vendor's  lien. 

The  time  when  the  vendor's  lien  was  recorded  is  no  matter  to  a 
subsequent  x>urchaser,  if  it  was  recorded  before  the  subsequent 
purchase. 

A  mortgage  creditor  who  buys  the  mortgaged  property  at  private 
sale,  and  whose  mortgage  is,  therefore,  extinguished  by  confusion, 
cannot,  as  creditor,  contest  existing  liens  on  the  property. 

This  Court  will  take  judicial  notice  of  the  fact  that  the  common  law  is 
established  in  the  other  States  of  the  Union,  and  that  under  that 
system,  the  vendor's  privilege  upon  movables  is  not  recognized ; 
but  the  case  id  remanded  for  further  evidence  to  show  where  the 
contract  of  sale  was  passed. 

M^llvaine  d;  Spiegel  vs.  Mrs.  Legare  et  a1.,  923. 

The  fact  that  the  price  paid  by  the  third  possessor  for  the  property 
was  applied  to  the  payment  of  taxes  therein,  does  not  entitle  him 
to  subrogation  to  the  lien  and  privilege  of  the  State  and  Parish,  as 
against  prior  mortgage  creditors.  The  payment  of  the  taxes 
extinguished  them  and  the  liens  and  privileges  by  which  they 
were  secured  ;  and  they  no  longer  exist  as  a  claim  ranking  that  of 
plaintiffs. 

Chaffe  vs.  J.  T.  Liideling,  962. 

A  vendor's  privilege  on  an  immovable  must  be  enforced,  even  when 
the  act  creating  it  was  not  recorded  on  the  day  that  the  contract 
was  entered  into,  if  no  other  creditor  has  acquired  a  mortgage  on 
the  property  affected  thereby.  As  to  all  other  third  persons,  the 
privilege  is  valid  from  the  date  of  the  recording  of  the  act 
creating  it. 

Succession  of  Louise  E,  Clay,  Wife,  etc.,  1 131 . 
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Where  it  appears  from  the  record  that  the  lower  court  had  jurisdiction 
ratioyie  maier'Kv  et  persomp,  and  the  proceedings  were  regular,  a  writ 
of  prohibition  will  not  issue  from  the  Supreme  Court  on  an  appli- 
cation based  on  the  ground  that  the  lower  court  had  usurped  juriK- 
dictiou  and  authority,  by  rendering  a  judgment  against  the  law 
governing  the  case. 

The  State  ex  rel.  Berthoud  vs.  Judge,  etc.,  782, 

PUBLIC  ADMINISTRATOR. 

The  mere  fact  of  temporary  absence  from  the  State  of  the  surviving 

wife  or  heirs  of  the  deceased,  gives  the  Public  Administrator  n<v 

right  to  administer  his  succession. 
They  were  in  the  present  case  seasonably  represented. 

Succession  of  LonguefossCf  583. 

The  intervenor  has  failed  to  establish  her  identity,  hence,  her  claim  to 
administ<er,  in  preference  to  the  Public  Administrator,  must  fall. 

Succession  of  Berfuse,  51*9. 

The  Public  Administrator  for  the  Parish  of  Orleans,  has  no  authority 

in  law  to  provoke  the  removal  of  an  executor  or  administrator  of  a 

succession. 
This  right  is  restricted  by  law  to  an  heir,  a  creditor  or  a  legatee. 
The  right  of  the  the  Public  Administrator  to  claim  the  administration 

of  a  succession  aecrues  only  in  case  of  an  existing  vacancy  in  said 

administration. 

Succession  of  John  Surnsidt,  728. 

PUBLIC  OFFICERS. 

Oppositions  to  applications  made  to  the  Governor  for  the  cancellation 
of  bonds  of  public  officers,  are  required  to  be  referred  to  a  coni[ie- 
t-ent  court.  When  so  referred,  they  must  be  tried  without  any  n«MV 
pleadings.  The  form  of  the  proceedings  is  authorized  by  law. 
Issues  are  thus  presented.  A  mandamus  lies  to  compel  the  District 
Judge  to  proceed  with  the  trial  of  such  proceeding. 

The  State  ex  rel,  Isaacson  et  al.  vs.  Judge,  etc,  74. 

The  salary  of  plaintiff  as  Administrator  of  the  City  being  fixed  by  law. 
could  not  be  reduced  or  remitted  by  a  resolution  or  other  action 
of  the  City  Council,  to  which  he  did  not  assent. 

Behan  vs.  City  of  Kew  Orleans,  VZt^. 

When  an  officer  claims  an  office  as  having  been  commissioned  thereto, 
to  fill  a  vacancy  occurring  therein,  in  a  stated  manner,  and  tin- 
defendant  sets  up  title  to  the  office  as  he  would  have  done  in  :i 
direct  proceeding,  the  Court  is  authorized,  under  the  i)leadings.  to 
pass  upon  the  respective  titles  of  both  parties,  and  to  adjudicatt* 
the  property  to  whomever  is  entitled  to  it. 
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Where  an  officer,  elected  at  the  first  general  electiou  under  the  present 
Constitution,  who  is  required  to  give  bond,  and  not  being  protected 
by  exceptional  legislation,  does  not  furnish  such  bond  within  the 
thirty  days  following  the  reception  of  his  commission,  he  is  to  be 
considered  as  having  forfeited  all  rights  to  the  office,  which 
becomes  vacant,  and  the  Governor  has  the  right  to  fill  the  vacancy 
thus  created. 

The  State  ex  rel.  Lemonnier  vs.  Beard,  273. 

In  order  to  recover  against  public  officers  having  the  control  and  dis- 
tribution of  public  monies,  for  non-payment  of  a  debt  liquidated 
by  a  judgment  against  the  corporation,  to  force  which  a  mandamus 
was  granted  and  which  was  placed  on  the  budget  of  expenditures, 
it  is  necessary  to  i)rove  that  the  fund  required  to  pay  was  raised, 
that  it  was  diverted,  and  that  the  creditor  has  sustained  loss  and 
injury. 

Virginia  Jones,  Administratrix,  vs.  Currie  et  ah,  1093. 

PUBLIC  USE. 

The  dedication  of  property  to  public  use  needs  not  be  made  in  express 
terms. 

In  case  of  doubt  as  to  the  extent  of  the  property  dedicated,  the  con- 
temporaneous and  subsequent  continuous  construction  of  the  dedi- 
cation put  upon  it,  or  accepted  by  both  the  public  and  the  former 
owners  of  the  property,  should  serve  to  remove  the  doubt. 

A  municipal  corporation  may  alienate,  or  change  the  use  and  destina- 
tion  of  public  places,  when  authorized  to  do  so  by  the  legislature, 
in  view  of  the  public  interest. 

A .  Mcyeil  vs.  Hicks  d  Howell,  Umi 

RECONVENTION. 

A  motion  in  this  Court  to  strike  out  claim  for  damages  in  intervention 
comes  too  late  after  issue  is  joined. 

A  reconventional  demand  need  not  be  equally  liquidated  with  the  one 
to  which  it  is  opposed. 

Our  law  does  not  authorize  the  appointment  of  a  commissioner  by  the 
court  to  whom  the  books  and  papers  of  a  commercial  house,  one 
of  the  litigants,  must  be  delivered  for  examination. 

Books  and  papers  must  be  examined  in  court,  and  when  the  party 
whose  books  or  papers  are  required  resides  in  another  parish,  he 
may  furnish  sworn  copies  of  them,  which  will  be  sufficient. 

Where  there  is  no  dispute  as  between  intervenor  and  defendant,  rela- 
tive to  intervenor's  claim,  the  latter  can  reconvene  and  recover 
damages  against  plaintiff,  without  citing  defendant  or  joining  issue 
as  to  him. 

i.  B*  Cain  vs.  i\  Pttllen,  5J  J , 

167 
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RECUSATION. 

Tlie  recusatioD  of  a  jndgc  proprh  woft/,  when  such  judge  is  asked  an 
appeal  from  a  judgment  rendered  in  a  case  in  which  he  acted  as 
counsel  for  the  application,  is  proper  and  legal. 

The  appointment  of  an  attorney  in  such  a  case  to  grant  the  order,  is 
allowed  l>y  law.  When  the  record  does  not  show  that  such  attor- 
ney has  taken  the  oath  required  by  the  Constitution  from  all 
oflScers,  it  will  be  presumed  to  have  been  taken.  Affidavit  in  this 
Court  to  the  contrary  will  not  be  noticed. 

Mrs.  Nugent  vs.  Mrs.  Stark,  etc,  628. 

REGISTRY. 

The  registry  of  the  judgment  rendered  on  a  mortgage  note,  in  this  case, 
was  not  a  sufficient  reinscription  of  the  original  mortgage,  as  the 
judgment  did  not  contain  and  when  registered  did  not  convey  all 
the  necessary  information  for  the  purpose  of  the  reinscription. 

Miltenberger  <&  Co.  vs.  Dubroca,  Recorder,  313. 

REMOVAL  TO  U.  S.  COURT. 

The  motion  to  remove  the  case  to  the  Circuit  Court  of  the  United  States 

was  properly  refused,  for  the  reasons  given  in  the  case  of  Stafford 

vs.  Twitchell,  33  An.  525,  which  are  affirmed. 

(7.  Gillespie  et  ah  vs.  Twitchell  et  ate.,  288. 

A  contest  involving  the  removal  of  an  executor  or  administrator  of  a 
succession,  and  the  appointment  of  another,  is  a  mere  incident  in 
the  settlement  of  the  succession,  and  not  a  distinct  and  separate 
suit )  neither  does  it  fall  in  the  designation  of  cases  at  law  or  in 
equity  between  parties  of  different  States,  of  which  the  Federal 
courts  have  concurrent  jurisdiction  with  the  State  courts. 

Hence,  an  application  by  a  party  residing  in  another  StAte  for  the 
removal  of  such  a  contest  to  the  Federal  court  will  not  be  granted. 

Succession  of  John  Burnside,  728. 

RES  JUDICATA. 

A  judgment  sought  to  be  annulled  cannot  be  opposed  as  res  adjudieata 

to  the  action  of  nullity. 
If,  however,  the  only  ground  alleged  for  annulling  said  judgment  be 

error  of  decision  upon  the  issues  involved,  the  decision  upon  those 

issues  by  a  competent  court  operates  as  a  conclusive  estoppel 

between  the  parties  before  the  Court. 
In  absence  of  fraud  or  collusion  minors,  properly  represented,  are 

bound  by  a  judgment  as  fully  as  if  they  had  been  mivjors  and 

personally  cited. 
Matters  once  determined  by  a  court  of  competent  jurisdiction,  if  the 

judgment  has  become  final,  can  never  again  be  called  into  question 
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by  the  parties  or  their  privies,  though  the  judgment  may  have 
been  erroneous  and  liable  to  certain  reversal  on  appeal. 

This  estoppel  extends  to  every  material  allegation  which  was  at  issue 
in  the  cause  and  was  therein  determined. 

Heratnan  et  al  vs.  Institute  Deaf  and  Dumb,  805. 

Judgments  homologating  tutorship  accounts  and  settling  legal  mort- 
gages on  the  tutor's  property,  have  not  the  force  of  res  adjudieata 
against  third  possessors  or  special  mortgage  creditors,  but  are,  as 
to  them,  at  most,  j>n/»a/acjc  evidence. 

When  a  direct  conflict  arises  between  such  a  judgment  and  the  claims 
of  such  third  persons,  in  a  concttrsus  for  the  distribution  of  funds, 
involving  the  necessity  of  settling  immediately  the  ranks  of  oppos- 
ing claims,  they  will  not  be  remitted  to  an  action  of  nullity,  but 
may  contest  then  and  there  the  validity  and  rank  of  the  claim 
allowed  by  the  judgment. 

Succession  of  Drauzin  TrichCf  1148. 

A  judgment  of  ejectment  of  a  party  as  a  tenant  by  a  Justice  Court 
will  not  sustain  the  exception  of  res  judicata  in  an  action  by  the 
party  ejected,  for  possession  as  otcner  of  the  same  premises. 

Mrs.  Huyghe  vs.  H.Brinkmun,  1179. 

REVIVAL  OP  JUDGMENT. 

In  a  suit  of  revival  of  judgment,  the  defendant  cannot  raise  any  defense 

short  of  the  absolute  nullity  of  the  original  judgment  for  want  of 

citation  or  such  other  radical  defect. 

Mrs.  L.  A.  McCutcheon  et  ah  vs.  •/.  B,  Askew,  340. 

Prescription  of  a  judgment  may  be  interrupted  by  other  modes  than  a 

suit  in  revival  of  the  judgment. 
Citation  in  a  suit  of  revival,  though  issued  from  an  incompetent  court, 

has  the  effect  of  interrupting  the  prescription  of  a  judgment. 
Acts  No.  28  of  1875 and  No.  29  of  1879,  imposed  no  such  penalty  as  the 

destruction  of  judgments  in  cases  of  which  the  records  were  not 

re-established  in  the  manner  provided  for  by  such  statutes. 
In  suits  of  revival  the  burden  of  proof  rests  on  the  defendant,  to  show 

that  the  judgment  sought  to  be  revived  was  absolutely  null. 

L.  L.  Levy  vs.  W.  L.  Calkotm  et  al,,  413. 

In  order  to  revive  a  judgment  rendered  against  a  succession,  which 
was  unrepresented  at  the  time  the  suit  to  revive  was  instituted,  a 
citation  of  the  heirs,  who  have  not  renounced  the  succession,  is 
sufficient  to  maintain  the  action. 

Burhridge  dc  Co,  vs.  Mrs,  Chism,  etc,  681. 

A  suit  to  revive  a  judgment  against  a  defendant  since  deceased,  is 
properly  brought  against  the  legal  representatives  of  his  succession. 
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A  citation  addressed  to  the  executor  of  a  succesftion,  is  ftubstantially  ft 
compliance  with  a  prayer  for  citation  on  the  legal  repreBeutatives 
of  said  succession,  and  is  addressed  to  the  defendant  in  the  capacity 
set  forth  in  the  petition. 

Under  the  requirements  of  Art.  312,  Code  of  Practice,  the  plaintiff,  in 
seeking  to  revive  a  judgment  by  citation  on  the  legal  representa- 
tives of  a  succession,  must  prove  the  capacity  of  the  alleged  legal 

representatives. 

Mrs,  Beall  vs.  Sueoea»ion  of  Elder ^  1098. 

REVOCATORY  ACTIOX. 

The  suit  of  a  creditor  of  the  husband  to  have  the  transfer  made  by  the 

latter  to  his  wife,  in  payment  of  her  lights,  rescinded  and  annulled, 

on  the  ground  of  fraudulent  simulation,  cannot  be  viewed  in  any 

other  light  than  that  of  the  revocatory  action,  and  is  prescribed  in 

one  year. 

Succession  ofBritto  vs.  Succession  ofFabre,  347. 

In  an  action  en  declaratiomU  simulation,  it  is  incumbent  on  the  plaintiff 
to  allege  and  prove  fraud  and  simulation,  unless  it  appear  from 
the  evidence  that  the  vendor  has  retained  possession  of  the  prop- 
erty purported  to  be  transferred.  In  that  case,  under  proof  of  the 
insolvency  of  the  vendor  and  of  injury  to  the  complaining  creditor, 
shown  to  be  a  creditor  at  the  time  of  the  alleged  simulated  sale, 
the  burden  is  on  the  defendant  to  show  and  establish  the  reality 

of  the  sale. 

W.  Xieman  vs.  iff.  d  M,  J,  Condran,  847. 

The  Articles  of  the  Code,  establishing  a  presumption  of  fraud  against 

contracts  entered  into  between  an  insolvent  debtor  and  his  creditor, 

or  other  person  having  knowledge  of  his  insolvent  circumstances, 

do  not  constitute  such  insolvency  and  knowledge,  as  the  only 

grounds  upon  which  contracts  in  fraud  of  creditors  may  be  revoked, 

and  do  not  exclude  other  evidence  of  fraud  and  collusion,  and  do 

not  control  the  broad  principle  established  by  the  Code,  that  every 

contract  may  be  the  object  of  the  revocatory  action,  which  was  made 

with  the  common  purpose,  on  the  part  of  both  parties  thereto,  of 

deiVauding  creditors,  and  which  actually  does  injure  and  def^'aud 

them. 

Thompson  d*  Go,  va.  Freeman  etahf  992. 

SALE. 

When  a  party,  before  buying,  knows  of  the  defect  of  his  own  vendor^s 

title,  he  is  not  entitled  tu  withhold  or  suspend  the  payment  of  the 

*  price,  nor  demand  security  against  eviction,  if  he  be  threatened 

therewith,  on  account  of  such  defect. 

T.  Harang  vs.  Blanc  et  ah,  638. 
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The  clause  in  an  act  of  sale  restricting  warranty  to  troubles,  evictions, 
etc.,  '*  arising  from  the  acts  and  promises  of  the  vendor  only,  is 
equivalent  to  a  stipulation  of  no  warranty  against  troubles,  evic- 
tions, etc.,  arising  from  the  acts  or  promises  of  others  than  the 
vendor. 

The  mere  stipulation  of  no  warranty  exempts  the  vendor  from  liability 
for  fruits  or  revenues,  cost  or  damages,  in  case  of  eviction  of  the 
buyer ;  but  he  remains  bound  for  restitution  of  the  price,  "  unless 
the  buyer  was  aware  at  the  time  of  the  sale,  of  the  danger  of  the 
eviction,  and  purchased  at  his  peril  and  risk." 

The  buyer  who  accepts  a  sale  with  stipulation  of  no  warranty,  knowing 
at  the  time  the  danger  of  eviction,  is  held,  by  implication  from 
those  acts,  to  purchase  at  his  peril  and  risk,  and  cannot,  therefore, 
sue  for  the  restitution  of  the  price;  and  it  is  not  necessary  that 
the  act  should  contain  an  express  stipulation  that  the  buyer  pur- 
chases at  his  peril  or  risk. 

It  is  essential,  however,  that  the  vendor,  in  order  to  escape  liability  to 
the  evicted  purchaser  for  restitution  of  the  price,  should  affirm- 
atively establish  actual  knowledge  by  the  latter  of  the  danger  of 
eviction,  either  by  direct  proof,  or  by  implication  from  references 
to,  or  proof  of  collateral  facts  so  strong,  as  to  be  equivalent  to 
direct  proof. 

Mere  reference  to  the  conveyances  through  which  the  vendor's  title 
was  derived  is  not  sufficient,  unless  the  titles  referred  to  have 
infirmities  so  patent  on  their  face  as  to  be  equivalent  to  notice. 

The  fact  that  the  vendor's  title  was  derived,  mediately,  from  a  syndic's 
sale,  is  not  of  itself  sufficient  to  affect  a  buyer  with  knowledge  of 
the  danger  of  eviction. 
N,  0.  d'  Carrollton  Bailroad  Company  vs.  Jourdain'^s  Heirs,  648. 

Where  a  contract  states  that  A  has  bargained,  sold  and  delivered  to 
B  a  certain  plantation,  describing  it,  together  with  everything  on 
the  place,  "  the  titles  to  said  property'  (real  and  personal)  to  be 
made  at  their  convenience,  as  per  their  private  agreement,"  the 
contract  is  not  a  sale,  but  a  mere  agreement  to  sell. 

In  default  of  compliance,  on  the  part  of  the  contingent  purchaser,  with 
the  conditions  imposed  by  private  agreement  upon  him,  he  acquires 
no  title,  and  nothing  immovable  by  destination  can  be  seized  as 
the  property  of  the  conditional  purchaser  by  his  creditors. 

Broadwell  vs.  Baines,  Sheriff,  et  ah,,  677. 

When  a  thing  has  been  exchanged  for  another  thing  and  a  sum  of 
money,  the  contract  is  a  sale  to  the  extent  of  the  money  considera- 
tion, and  when  credit  is  given  for  the  latter,  the  creditor  is  entitled 

to  a  vendor's  privilege. 

Succession  of  Furniss,  1013. 
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SALE  A  LA  FOLLE  ENCH£RE. 

In  order  to  hold  an  adjudicatee,  who  refuses  to  comply  with  liis  bid, 
responsible  in  damages,  under  a  sale  a  la/olle  ench^re  under  Articfi* 
2l5il  of  the  Civil  Code,  the  property  offered  at  the  second  offering 
must  be  identical  in  substance  and  in  description^  the  conditions 
must  be  the  same  and  on  the  same  terms  as  they  were  at  the  fin<f 
offering.     14  L.  559 ;  3  R.  401  j  4  An.  242. 

Any  change  or  variance  in  the  quantity  of  property,  or  of  the  terms  and 
conditions  of  the  sale,  will  vitiate  the  second  sale,  and  will  operate 
a  release  of  the  delinquent  bidder  from  all  damages  in  the  premisesi. 

-E7.  Z.  Labauve,  Administrator^  vs.  P.  McCabe^  18.'}. 

SEIZURE. 

The  defendants,  an  ex-sheriff  and  his  sureties,  are  not  liable  for  the 
rent  of  productive  real  estate,  situated  in  the  Parish  of  Orleans, 
while  under  seizure,  when  the  same  is  occupied  as  owner  by  the 
defendant  as  his  residence,  and  where  the  Sheriff  has  authorized 
the  plaintiff  to  use  his  name  for  all  useful  purposes,  and  the  plaintiff 
has  declined  the  offer. 

Mr»  and  Mrs.  Conte  vs.  Handy,  Sheriff,  et  al.,  862. 

A  party  signing  a  twelve  months'  bond  is  not  permitted,  when  execu- 
tion issues  thereon,  under  Article  720,  C.  P.,  to  arrest  the  writ,  on 
the  ground  that  there  was  no  seizure,  advertisement  and  sale  of 
tlie  property  in  tlie  case  in  which  the  bond  was  furnished,  the  bond 
reciting  that  all  the  requirements  of  the  law  had  been  complied 
with.  By  signing  the  bond,  such  party  has  cured  all  the  iiTe^ii- 
larities,  if  any  existed.  7  An.  542  j  12  Rob.  209;  9  Rob.  li?3:  :J4 
An.  205. 

Mrfi,  Bracctj  vs.  Sheriff  et  aL,  9J*7. 

SEPARATION  FROM  HED  AND  BOARD. 

In  a  suit  for  separation  from  bed  and  board  by  the  wife,  a  new  trial 
will  not  be  granted  to  the  husband  on  the  ground  of  newly  dis- 
covered evidence  of  the  wife's  adultery,  in  the  absence  of  any 
allegation  to  that  effect  in  his  answer  and  reconventioual  demiind. 

To  constitute  public  defamation  in  the  sense  of  Article  V3S  of  the  Civil 
Code,  it  is  not  necessary  that  the  offensive  epithets  or  wonls  he 
uttered  in  public.  It  is  sufficient  that  they  be  addressed  to  the 
other  spouse  in  the  presence  of  third  persons,  or  spoken  to  other 
persons  in  the  absence  of  the  party  affected  thereby. 

A  reconciliation  of  the  spouses,  after  ill-treatment  or  public  defama- 
tion, will  not  be  a  bar  to  an  action  for  separation  from  bed  and 
board,  if  the  acts  or  causes  are  renewed  aft«r  such  reconciliation, 
the  former  acts  will  corroborate  the  new  action. 

Cass  vs.  Ca#/>,  611. 
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SERVITUDES. 

Servitudes  may  be  proved  by  parol  when  they  are  hdBed  on  preseription, 
but  not  oihentise,  though  parol  is  admissible  to  establish  the  char- 
acter of  an  alleged  title,  without  regard  to  the  validity  or  eflfect  of 
such  evidence. 

A  continuous  apparent  servitude  may  be  acquired  by  prescription  of 
ten  years. 

8.  H,  Kennedy  vs.  Succession  of  McCollam,  568. 

In  establishing  a  servitude  upon  a  strip  of  ground  for  an  alleyway,  the 
ground  being  described  not  only  by  boundaries  but  the  dimensions 
in  feet  being  also  stilted,  and  the  proof  being  that  the  alley  had 
never  extended  beyond  the  number  of  feet  stated,  and  was  only 
of  that  extent  and  dimensions  when  the  servitude  was  created, 
held,  that  such  sale  was  not  per  aversionem,  and  the  servitude 
existed  only  upon  the  ground  to  the  extent  enumerated  in  the  act 
of  sale,  since  it  conformed  to  the  quantity  actually  devoted  to  such 
use  at  the  time  of  sale. 

Servitudes  not  being  susceptible  of  actual  delivery,  the  use  which 
the  owner  of  tlie  estate  makes  of  tliem  determines  their  extent. 

Widow  Ledoux  et  al,  vs.  West,  1184. 

SUBROGATION. 

A  subrogee  has  the  necessary  interest  to  procure  the  revocation  of  an 
order  rescinding,  «rj;ar^«,  a  decree  of  subrogation  in  his  favor,  and 
the  reinstatement  of  the  same. 

On  the  trial  of  a  rule  to  that  end,  oral  testimony  is  inadmissible  to  con- 
tradict the  title  on  whicli  the  subrogee  relies  to  be  recognized  as 
the  owner  of  the  entire  judgment,  when  that  title  shows  that 
another  person  has  a  half  interest  in  it. 

Even  if  such  other  person  had  no  such  interest,  the  subrogee  could  not, 
on  the  face  of  the  deed  presented,  have  himself  recognized  or 
subrogated  to  the  whole  judgment. 

If  the  half  interest  mentioned  was  a  litigious  right,  and  was  acquired 
in  violation  of  law,  by  a  practicing  attorney,  the  right  of  owner- 
ship  would  not  be  in  the  subrogee,  but  in  the  original  judgment 
creditors. 

Buck  &  Beauchamp  vs.  Blair  <&  Buck,  767. 

SUCCESSIONS. 

It  is  no  reason  for  the  executors  to  refuse  to  put  the  heirs  in  posses- 
sion, that  the  latter  have  not  tendered  the  amount  of  the  debts^ 
fees  and  charges  due  b^'  the  estate.  The  objection  is  frivolous. 
If  the  creditors  make  no  opposition  and  require  no  security,  the 
executors  have  no  right  to  demand  any.  For  the  fees  and  charges^ 
they  must  provide  for  them  in  their  account. 
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The  coDsent  of  the  legatees  that  the  heirs  be  put  in  possession,  is  a 
waiver  of  the  tender  of  the  legacies* 

It  is  enough  for  tlie  court  to  order  the  heirs  to  be  put  in  possession  that 
the  constituted  legatees  consent  to  it.  Whether  such  constituted 
legatees  have  the  power  or  not  to  so  consent,  is  not  to  be  con- 
sidered in  the  premises.  The  putting  of  the  heirs  in  possession 
decides  no  issue  as  to  the  legality  or  validity  of  the  legacies.  All 
the  claims  and  rights  that  can  be  exercised  under  such  legacies 
against  the  executors,  can  be  equally  exercised  against  the  heirs, 
after  they  have  been  put  in  possession. 

Succession  of  Bobert  T.  Charmbury,  21. 

When  the  natural  tutrix  administers  the  estate  of  her  deceased  husband 
as  administratrix,  without  opposition  from  the  creditors,  she  can 
legally  mortgage  the  property  of  the  estate  by  order  of  the  Probate 
Court,  on  the  advice  of  the  family  meeting,  and  the  third  person 
holding  such  mortgage  shall  be  protected. 

Succession  of  K,  A,  DeLemo,  38. 

When  the  succession  of  a  party  has  been  opened  and  heirs  have  been 
recognized  by  a  competent  Court,  the  judgment  raises  a  presump- 
tion  of  death,  which  it  is  incumbent  on  the  party  represented  to 
be  dead  and  claiming  to  be  living,  to  destroy.  The  evidence  in 
this  case  establishes  that  tlie  plaintiff,  who  was  represented  as 
dead,  is  living,  The  proceedings  made  for  the  settlement  of  her 
estat-e  were  properly  annulled. 

Hachel  vs.  Jones  et  aL,  108. 

Where  succession  property  has  been  sold  to  pay  for  work  done  for  it«» 
preservation,  and  the  sale  is  made  under  the  directions  of  the 
executor  of  the  deceased  and  of  co-owners,  and  the  fact  of  the  sale 
is  afterwards  mentioned  in  the  final  account  presented  and  homol- 
ogated, and  the  succession  is  notoriously  and  perfectly  insolvent, 
the  judgment  of  homologation  concludes  the  lieirs.  The  latter  are 
not  entitled  to  citation  in  such  cases  and  cannot  ask  the  nullity  of 
the  sale  of  the  property. 

E,  Lesseps  vs.  Lapene  et  als,,  112. 

W^hen  one  of  two  executors  is  not  entitled  to  his  commission,  because 
he  is  a  legatee,  the  other  executor  should  only  receive  the  one- 
half  of  the  two  and  a  half  per  cent,  commission. 

An  executor  is  entitled  to  his  commission  upon  the  whole  amount  of 
the  property  administered  by  him. 

Succession  of  Edwards,  21C. 

After  a  succession  has  been  closed  by  the  homologation  of  tlie  final 
account  of  the  administrator,  and  by  the  judgment  putting  the 
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heirs  in  possession,  tbe  Conrt  of  Probate  has  no  junsdiction  of  a 
salt  in  partition,  to  divide  the  property  between  them.  The  juris- 
pradenee  of  the  State  must  be  considered  settled  on  this  pointy 

C,  Gillespie  vs.  Ttcitchell  et  als.f  283. 

The  will  of  the  husband,  who  left  no  forced  heirs,  havin^^  bequeathed 
the  usufruct  of  his  nliare  of  the  ci)nimunity  property  to  the  wife, 
giving  her  at  the  same  time  the  right  to  sell  the  said  property 
itself,  the  wife,  accordingly,  sold  such  properly  and  bought  it  in 
herself,  at  the  public  sale.  Held,  that  she  acquired  by  this  pur- 
chase all  the  rightH  that  any  other  purchaser  would  have  acquired, 
and  that  she  could  convey  a  valid  title  to  the  property. 

The  Parish  Cunrt  could  legally  authorize  a  married  woman,  in  th« 
absence  of  her  husband,  to  purchase  property  of  the  value  of  more 
than  $500. 

Heirs  of  Michel  vs.  Knox  et  ah,,  399. 

A  special  legatee  is  entitled  to  the  interest,  without  proof  of  his  having 
denmnded  payment,  when  the  executor  has  himself  asked  for  and 
obtained  an  order  of  Court  to  sell  property  of  the  est^ite  for  the 
purpose  of  paying  such  legacy. 

%  Ventress,  ExecntrijCj  vs.  Brown  et  als,,  448. 

The  enforcement  of  the  penalties  provided  by  law  against  executors 
for  failing  to  present  their  accounts,  to  deposit  money  in  bank, 
and  to  obtain  proper  authority  to  pay  debts,  is  a  matter  within  th<^ 
sound  discretion  of  the  Court. 

[n  the  case  at  bar,  the  Court  sees  reasons,  in  the  conduct  of  the  execu- 
tors, not  to  inflict  such  penalties. 

Congregation  St,  Mary,  etc,  vs.  Farrelly  et  aL,  533. 

An  order  of  sale  made  at  the  instance  of  the  administrator  of  the  suc- 
cession of  a  deceased  husband  will  not  be  revoked,  when  an  order 
of  seizure  and  sale  was  previously  issued  and  executed  against  the 
widow  in  her  individual  cfipacity  as  owner  of  the  property. 

The  subsequent  making  of  the  heirs  of  the  deceased  parties  without 
obtaining  an  order  of  seizure  and  sale  and  eilectiug  an  actual  or 
constructive  seizure,  previous  to  the  rendition  of  the  order  of  sale 
in  the  mortuary  proceedings,  will  not  divest  of  jurisdiction  the 
court  which  gave  that  order. 

I\  Morere  vs.  T,  L,  Preston,  Administrator,  etc,  873. 

Succession  property  was  offered  for  sale  in  this  case  by  the  sheriff,  and 
the  appraisement  price  not  being  bid,  the  property  was  instantly 
re-offered  and  sold  on  a  twelve  months^  bond.  The  surety  on 
such  bond  is  held  liable  under  the  circumstances  of  the  case,  how- 
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ever  irrogular  the  sale,  wbicli  was  voidable,  but  not  absolutely 

void. 

Succession  of  P.  G,  Qvinn,  878. 

In  a  testate  successiou  the  commissiou  allowed  to  the  testamentary 
executors  shall  not  be  charged  so  as  to  aflfect  the  legitime  reserved 
to  the  forced  heirs. 

The  executors  cannot  claim,  in  addition  to  their  commission  allowed 
them  by  law  on  the  amount  of  the  inventory,  any  additional  com- 
missions on  collections  made  by  them  for  rents  or  other  debts  due 
the  succession. 

A  clerk  in  the  employment  of  a  merchant  at  a  fixed  salary,  cannot  be 

,  allowed  an  additional  compensation  against  the  succession  of  his 
fonner  employer  for  services  rendered  in  the  general  manageiuent 
of  decedent's  business,  without  proving  an  agreement  to  tliat  effect 
between  the  deceased  and  himself. 

Succession  of  J,  A,  Tumellf  888. 

In  a  contest  between  the  creditors  of  an  insolvent  estate,  the  mere 
production  of  a  contract  of  lease  for  a  term  of  years,  is  not  of  itself 
sufficient  to  establish  the  intestate's  liability,  as  against  other 
creditors,  for  rent  during  years  which  preceded  that  of  his  death. 

Parol  evidence  is  not  admis>ible  to  impeach  the  validity  of  a  Judgment 
regular  in  form,  rendered  bj^  a  court  having  jurisdiction. 

Money  deposited  in  a  bank  by  a  firm  to  the  credit  of  the  intestate, 
their  principal,  previous  to  his  death,  becomes,  at  his  decease,  an 
asset  of  the  succession  and  cannot  be  withdrawn  by  the  adminis- 
trator,  one  of  the  firm,  and  treated  as  belonging  to  said  firm. 

An  administrator  should  be  allowed  commissions  on  sales  of  cotton, 
belonging  to  the  succession,  made  by  the  factors  of  the  intestate, 
although  said  administrator  be  a  member  of  the  factor's  firm. 

The  administrator  has  no  riglit  to  complain  of  the  rejection  by  the 
lower  court  of  a  claim  made  by  one  of  the  creditors,  nor  make  it 
the  ground  of  an  appeal,  when  the  alleged  creditor  neither  com- 
plains nor  appeals. 

Succession  of  A.  C.  Ehoton,  99S, 

A  sale  of  succession  property,  prayed  for  in  order  to  pay  the  debts  and 
to  settle  the  various  claims  against  the  estate,  by  the  administrator 
of  a  succession  in  which  there  are  minors,  and  ordered  by  the 
court  for  the  purpose  of  paying  the  debts,  for  the  settlement  of 
which  the  administrator  has  no  available  funds,  is  a  sale  to  pay 
debts,  and  is  valid  as  such. 

If,  at  such  a  sale,  the  tutrix  being  instructed  by  a  family  meeting  to 
purchase  for  the  minors  property  to  the  extent  of  their  interests, 
buys  property,  which  is  adjudicated  to  her  personally,  without 
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reference  to  her  ciipacity,  the  property  will  be  held  not  to  have 
been  purchased  for  the  niiuord,  even  if  the  auctioneer's  return  is 
signed  by  the  tutrix  in  her  capacity  as  such. 

Heirs  of  Nesom  vs.  Weis  et  al,f  1004. 

Where  the  property  of  a  succession  is  sold  at  judicial  sale,  provoked  by 
H  crt^iitor,  the  administrator  of  such  succession,  even  though  he  be 
competent  t^  buy  at  the  sale,  cannot  lawfully  make  an  agreement 
with  another  person,  who  intended  bidding  at  the  sale,  that  if  he 
will  not  do  so,  he,  the  administrator,  in  case  the  property  is  adju* 
dicated  to  him,  will  sell  to  such  person  a  part  of  the  property  for 
a  stipulated  price.  A  i)urchase  by  the  administrator  under  such 
circumstances  is  a  nullity,  and  the  title  to  the  ]»roperty  will  not 
pass  from  the  succession.  The  buyer  in  such  case  is  not  a  possessor 
in  good  faith,  but  owes  rent  for  the  property  from  the  sale. 

He  is,  however,  entitled  to  reimbursement  for  taxes  paid  on  property, 
for  repairs,  insurance,  and  such  necessary  expenses,  also  to  be 
reimbursed  the  price  paid  by  him  that  went  to  extinguish  charges 
against  the  succession  and  interest  thereon ;  but  the  settlement 
of  his  claims  must  be  made  contradictorily  with  the  creditoi*s  and 
by  the  proper  proceeding  in  the  probate  court. 

It  is  the  administrator's  duty  to  obtain  the  highest  price  for  the  succes- 
sion property,  and  not  to  depress  it  by  preventing  competition  at 
the  sale  in  order  to  buy  himself. 

When,  after  such  purchase  by  the  administrator,  he  mortgages  a  part 
of  the  property  to  a  person  who  is  in  good  faith,  has  no  notice  of 
the  vice  in  the  title,  the  mortgagee  will  be  protected,  and  the 
property,  upon  the  annulling  of  the  sale,  returns  to  the  succession 
charged  with  the  mortgage. 

Chaffe,  Administrator  vs.  W.  W.  Farmer,  1017. 

The  foundation  of  the  right  to  briug  a  direct  action  against  the  admin- 
istrator of  a  succession  under  administration,  is  the  refusal  of  the 
administrator  to  acknowledge  the  debt  and  to  place  it  on  his 
tableau. 

C,  Vavasseur  \'».  S,  Mouton,  Administrator ,  1044. 

Where  the  heirs  of  an  intestate  have  taken  possession  of  his  estate,  the 
major  heirs  accepting  purely  and  simply,  and  the  minor  heirs 
represent-ed  by  their  tutrix,  an  administration  of  the  succession 
will  not  be  ordered  at  the  instance  of  a  party  who  alleges  that  his 
wife  is  a  creditor  of  the  succession,  where  it  is  shown  that  the  debt 
claimed,  if  ever  due,   was  demandable  for  over  twenty  years. 

Succession  of  Sarrazin,  1168. 

Where  a  testatrix  leaves  one-fouilh  of  her  succession  to  certain  collat- 
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eials  and  next  ninkes  money  legacies  and   8|)ecial  legacies  of 

property  in  kind  to  others,  leaving  the  remaindeT  of  her  property. 

after  satisfaction  of  the  foregoing  legacies,  to  her  husband,  the 

legatees  of  the  fourth  will  be  entitled  to  one-fonrth  of  the  whole 

assets  after  payment  of  the  debts. 
The  legacies  of  nione^^  and  property  will  be  satisfied  Jiext,  and  the 

husband,  as  universal  legatee,  will  take  the  residue. 

Succession  of  Chedome,  Wife,  etc,  1239. 
SURETY, 
The  sureties  of  a  sheritt'  who  have  limited  their  liability  when  signing 

the    bond,    cannot    be    held    responsible    beyond    the    amount 

specified. 

P.  Marcy  vs.  C.  Praeger  et  «/*.,  54. 

TAXATION. 

The  title  of  Act  No.  88  of  1880,  conforms  to  Art.  29  of  the  Constitntion  : 
does  not  embrace  more  than  one  object,  and  expresses  that  object 
sufficiently. 

The  rice-flume  tax  authorized  by  Section  6  of  Act  No,  88,  being  a 
parish  tax,  conforms  to  the  requirements  of  equality  and  uniform- 
ity, under  Constitutional  Article  208,  being  equal  and  uniform  as 
lietweeo  all  persons  of  the  class  subject  to  the  tax  and  within  the 
limits  of  the  authority  imposing  it.  29  An.  283;  20  An.  493:  27 
An.  396. 

J.  Weise  vs.  Thibant,  Sheriff,  et  al.,  556. 

Masonic  societies  are  charitable  institutions,  within  the  meaning  of 
Article  207  of  the  Constitution,  and  are  exempt  from  taxation  on 
property  owned  and  used  for  their  corporate  purposes.  But  prop- 
erty of  such  institutions,  when  leased  or  used  for  corporate  iucooie, 
will  not  be  entitled  to  the  exemption. 

The  State  ex  reL  Bertel  vs.  Board  Assessors^  574. 

Defendants,  as  manufacturers,  are  exempt  under  Art.  207  of  the  Con- 
stitution, but,  as  dealers,  which  the  evidence  shows  them  also  to 
be,  they  are  liable  for  a  license  tax. 

City  of  New  Orleans  vs.  LeBlane,  etc.,  596. 

Selling  liquors  by  the  drink  is  not  part  of  the  business  of  a  confec- 
tionery, and  is  not  covered  by  a  confectioner's  license. 

When  a  confectioner  sells  liquors  by  the  drink,  he  combines  two  kinds 
of  business,  and  under  the  terms  of  the  statute,  is  liable  for  a  sepa- 
rate license  on  each. 

l^eic  Orleans  vs.  c/ltiii^,  667. 

The  provisions  of  the  Constitution  of  1879,  in  regard  to  the  method  of 
collecting  manicipal  taxes  without  suit,  are  not  self-operative,  and 
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never  having  been  vivified  by  legislative  action,  the  former  mode 
of  collecting  such  taxes  has  been  neither  modified  nor  repealed  ; 
and  ail  laws  on  that  subject  previously  in  force,  continue  in 
operation,  if  not  otherwise  abrogated. 

Xew  Orleans  vs.  Wood  dt  Bro»,  732. 

The  Constitution  prohibits  any  political  corporation  from  imposing  a 
greater  license  tax  than  is  imposed  by  the  legislature  for  State 
purposes,  hence,  such  corporation  cannot  impose  any  such  tax  on 
a  trade  or  calling  not  subjected  to  a  State  license  tax  by  the 
legislature. 

As  travelling  agents  are  not  required  to  pay  a  license  tax  to  the  State, 
they  cannot  be  held  to  pay  a  license  to  any  political  corporation 
in  the  State. 

JV>w  Orleans  vs.  H.  L.  Graves,  840. 

The  exemption  of  the  income  of  all  persons  up  to  $1,000,  and  of  the 
household  furniture  of  every  one  up  to  $500,  applies  equally  and 
uniformly  to  all  taxpayers,  and  does  not  violate  the  provisions  of 
the  Constitution  of  1868,  as  interpreted  by  the  court  organized 
under  that  Constitution. 

New  Orleans  vs.  Kennardy  Howe  d;  Prentiss,  851. 

A  provision  in  the  charter  of  a  corporation  exempting  its  '^  stock  and 
real  estate*'  from  taxation,  does  not  cover  an  exemption  from 
license  .taxation.    New  Orleans  vs.  Canal  Bank,  32  An.  104. 

The  gi'ant  of  a  charter  to  a  corporation  authorizing  it  to  carry  on  a 

certain  business  during  the  term  of  its  charter,  does  not  import 

permission  to  do  so,  without  contributing  to  the  support  of  the 

government  in  like  manner  with  natural  persons  pursuing  the 

same  business. 

New  Orleans  vs.  State  Bank,  892. 

Under  a  charter  declaring  that  the  property  of  the  company  shall  be 
exempt  from  taxation  for  ten  years  after  the  completion  of  the 
road,  the  corporation  cannot  claim  immunity  from  the  beginning 
of  its  existence  up  to  the  completion  of  the  road.  Decision  in  33 
An.  622,  affirmed. 

Dennis,  Sheriff,  etc,  vs.  Railroad  Compamj,  954. 

The  tax  for  tlie  satisfaction  of  judgments,  under  R.  S.  Sec.  3354,  is  not 
taxation  by  judicial  authority.  The  tax  is  to  be  assessed  by  the 
])ari8h  officers  named  in  the  Statute,  upon  whom  the  legislature 
confers  the  power  and  imposes  the  duty  to  assess  such  tax,  and  the 
function  confided  to  the  court  is  the  purely  judicial  one  of  direct- 
ing said  officers  to  execute  the  legislative  will.  Affirming  Plaque- 
mines vs.  Packard,  28  An.  199. 
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In  absence  of  special  legislative  provision,  taxes  are  not  subject  to  the 
prescription  of  three  and  five  years. 

H.  T.  SmUh  vs.  ffuey  et  aL,  1 01 1. 

A  charge  of  a  specified  amount  for  the  daily  privilege  of  keeping  a 
private  butcher^s  stand  is  a  license  or  tax.  The  power  of  tunuic- 
ipal  corponitious  to  tax  or  license  callings  or  occupations  must  Im- 
expressly  conferred  by  law.  Such-  corporations  may,  under  its 
police  power,  regalat<e  or  suppress  such  private  markets,  but 
cannot,  under  such  posver,  impose  a  tax  for  revenue. 

L.  Deleamhre  vs.  C  Clere,  105<K 

TAX  SALES. 

A  tax  sale  will  be  annulled  where  the  property  was  not  assessed  in  tin' 

name  of  the  real  owner,  but  in  that  of  another  party,  and  where 

no  notice  or  seizure  was  given  to  the  owner. 

LeBlanc  vs.  Mrs.  Blodgett,  Executrix,  107. 

Tax  sale  declared  null  and  void  and  set  aside,  for  want  of  proper 
description  of  the  property  on  the  assessment  rolls,  and  also, 
because  some  of  the  taxes  for  which  the  property  was  sold,  were 
illegal. 

A.  Roxigelot  vs.  Quick,  123. 

Irregularities  and  defects  growing  out  of  any  judicial  or  tax  s;ile  area* 
well  cured  by  the  lapse  of  five  years,  as  by  a  judgmentin  a  monition 
proceeding,  and  minors,  married  women  and  interdicted  person*^ 
are  concluded  thereby. 

Mrs.  Roberts,  etc.  vs.  Zathsler,  205. 

It  is  legitimate  for  parties  claimhig  to  be  owners  in  an  opposition  to  an 
application  for  a  monition  to  homologate  a  tax  sale,  to  att^vck  not 
only  the  sale,  but  the  title  of  the  party  from  wliom  the  property  is* 
claimed  to  have  been  acquired. 

Where  property  has  not  been  so  desci-ibed  on  the  assessment  roll  as  to 
be  susceptible  of  easy  identification,  and  has  been  assessed  in  the 
name  of  the  heirs  of  a  living  pei*son,  the  forfeiture  thereof  to  the 
State  for  taxes  is  a  nullity,  and  title  cannot  be  made  to  it  by  the 
State. 

Baton  liouge  Oil  Works,  Manition,  255. 

A  radical  defect  in  the  assessment,  as  where  the  property  has  not  been 
assessed  in  the* name  of  the  true  owner,  is  such  a  nullity  that  it 
cannot  be  cured  by  prescription.  The  purchaser  under  such  a  title 
who  has  been  evicted,  is  entitled  to  be  reimbursed  the  value  of 
his  improvements  and  the  taxes  paid  thereon,  not  including 
penalties  and  costs. 

£.  Davenport  vs.  Knox  et  al,j  407. 
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TAX  BALES— Coitthiued. 

Alt  No.  107  of  the  Legislature  of  188(»,  providing  for  the  sale  of  the 

property  forfeited  to  the  State  for  unpaid  taxes,  was  not  intended 

to  apply  to  future,  but  only  to  prior  taxes. 

T7i€  State  ex  rel.  Onj  vs.  Labranche,  Tax  Collector,  538. 

Wliere  purchaser  at  tax  sale  has  purchased  property  of  A  for  a  certain 
jii-ice,  and  paid  over  to  the  sheriff  the  amount  of  the  writs,  retain- 
ing in  his  own  hands  the  halance,  and  afterwards,  both  the  right 
of  redemption,  whicli  A  has  by  law,  and  all  his  interest  in  the 
property  are  seized  and  sold  by  a  creditor  in  another  proceeding, 
A  no  longer  has  any  claim  to  the  balance  in  the  hands  of  the 
original  purchaser,  in  fact  no  interest  at  all,  as  whatever  he  may 
Imve  had  has  been  sold. 

F.  Lacroix  vs.  Stewart,  etc.,  639. 

In  a  suit  brought  to  annul  a  tax  sale,  the  tax  collector,  having  no 

interest,  is  not  a  necessary  party. 
IMaintiff  Iteing  unable   to  determine  the  amount  of  the  taxes  due, 

through  loss  of  the  assessment  rolls,  is  relieved  from  making  a 

tender,  as  a  condition  precedent  to  an  action  for  the  recovery  of 

the  property. 
Plea  of  prescription  of  three  years  no  bar  to  an  action  to  annul  a  tax 

sale  for  direct  violation  of  prohibitory  law.     It  is  a  bar  only  to 

actions  for  informal  or  relative  nullities. 
Where  tax  sale  was  made  in  direct  violation  of  a  prohibitory  law,  the 

sale  is  an  absolute  nullity. 
This  being  a  case  involving  the  interpretation  of  a  statute,  w^e  consider 

the  purchaser,  though  the  sale  be  a  nullity,  in  good  faith. 
This  Court  will  follow  the  wise  rule  of  stare  decisis,  in  regard  to  two 

decisions   of  this  Court  interpreting  Act  7,  Extra  Session  1875, 

though  x^robably  erroneous. 

Wederstrandt  et  al.  vs.  Freyhan,  705. 

An  adjudicatee  at  a  tax  sale  cannot  recover,  in  a  petitory  action,  from 
purchasers  of  the  same  property  at  a  judicial  succession  sale, 
where  no  tax  deed  is  recorded  at  the  date  of  the  probata  sale. 

Tax  collectors  are  bound  to  deliver  a  certificate  of  adjudication,  vesting 
a  defeasible  title,  for  registry.  In  case  of  refusal  they  can  be  com- 
pelled to  issue  one.  The  Auditor's  title,  made  two  years  after  the 
sale,  where  the  property  is  unredeemed,  confers  an  absolute  title 
confirmatory  of  the  previous  one  by  collector. 

II,  Meyer  vs.  W.  H.  Fountain,  987. 

In  a  petitory  action,  the  rule  is  well  established  that  the  plain titF  has 
the  right  to  meet  the  title  opposed  to  him,  eten  when  it  is  a  tax 
sale,  by  all  means  of  attack,  as  if  specially  pleaded. 


J344  INDEX. 


TAX  ^AhE^— Continued. 

It  is  equally  well  established,  that  parole  evidence  is  admissible  to 
prove  simulation  and  fraud  in  the  apparent  acquisition  of  real 

eAti.ti4^ 

B.  Telle  vs.  Fish  et  al.,  \24H. 

Held,  that  the  tax  sale  in  this  case  was  made  under  Act  No.  77  of  IH8n. 

and  that   the   mortgage   creditor  had    the   right  .to  redeem   tin* 

property. 

liondez  dt  Pelas  vs.  Buras,  JtiJ.!. 

TRADE-MARK. 

Suit  based  on  infringements  of  a  trade-mark'. 

The  evidence  establislies  the  proprietary  interest  of  plaintiff'  in  his 
trade-mark  ;  also  the  medicinal  properties  of  his  bitters,  and  that 
he  is  not  guilty  of  fraud  in  using  the  word  '*  imported"  on  his 
labels. 

The  unauthorized  use  by  other  parties,  of  plaintiff's  trade-mark,  is  no 

justification   of   defendant's  act«  of   infringement  f    but,  on   tlit- 

contrary,  such  circumstance  is,   under   the   authorities,  one  of 

aggravation. 

Ludwig  Funke  vs.  Jos.  Dreyfus  &  Co.,  etc.,  8(K 

WHARVES. 

This  is  a  suit  for  wharfage  dues  claimed  by  plaintiff  from  defendants. 

in  virtue  of  his  wharf  contract  with  the  City  of  New  Orleans. 
The  contract  under  which   plaintiff  sues  did  not  transfer  to  him  tli<> 

right  of  collecting  dues  for  wharfage  or  piers  not  built  or  furnished 

by  the  City. 
As  the  whaif,  for  the  use  of  which  dues  are  claimed,  is  the  property  of 

defendants,  they  cannot  be  made  to  pay  dues  for  the  same. 
Had  the  City  herself  brought  this  action,  she  could  not  have  recovered. 

as  she  can  claim  compensation  only  when  the  wharves  used  are  lier 

own  property. 

Ellerman  vs.  Morgmis  liailroad  Company,  »»J♦^. 

WILL. 

Where  a  will  says:   I  give  and  bequeath  to  my  wife  property,  to  hurt 

and  to  hold  during  her  natural  life ;  aft^r  her  death  I  give  and  becpieath 

the  same  property   to  my  grandson,  it  is  voi<l  as  a  prohibited 

substitution. 
The  first  bequest  constitutes  an  imperfect  oicnership  for  life,  and  not  an 

usufruct. 
The  second  bequest,  by  its  terms,  takes  effect  only  after  the  death  of 

the  first  legatee. 
The  charge  on  the  first  legatee  *'  to  preserve  and  return  "  need  not  bt* 

express,  and  here  it  is  necessarily  implied. 
This  case  is  distinguished  from  31  An.  456,  and  similar  cases.     Roy  vk. 

Latiolas,  5  An.  552,  overruled. 

r  /  E.  F,  Marshall  et  al,  vs.  Pearce  et  al.,  557 
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